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HOUSE BI LL NO. 367

"An Act relating to the licensing and regul ation of sex-oriented
busi nesses and sex-oriented business entertainers; relating to
protection of the safety and health of and to education of young
persons who perform in adult entertainnent establishnments; and
providing for an effective date."

- MOVED CSHB 367(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 342
"An Act relating to driving while intoxicated; and providing for
an effective date."

- HEARD AND HELD
HOUSE BI LL NO 424
"An  Act relating to review of regul ati ons  under t he
Adm ni strative Procedure Act by the Legislative Affairs Agency;
and providing for an effective date.”

- HEARD AND HELD
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HOUSE BI LL NO. 514

"An Act relating to child support nodification and enforcenent,
to the establishment of paternity by the <child support
enf orcenment agency, and to the crinmes of crimnal nonsupport and
aiding the nonpaynent of child support; anmending Rule 90.3,
Al aska Rules of Civil Procedure; and providing for an effective
date."

- MOVED CSHB 514(JUD) OUT OF COW TTEE
HOUSE BI LL NO. 385
"An Act relating to awarding child custody; and providing for an
effective date.”
- BILL HEARI NG POSTPONED
CONFI RVATI ON HEARI NGS

Violent Crinmes Conpensation Board

David B. Ingraham MD - Anchorage
- HEARI NG POSTPONED TO 3/ 3/ 04

Board of Governors of the Al aska Bar

Joseph N. Faul haber - Fairbanks, Al aska

- HEARI NG POSTPONED
CENTRAL COUNCIL, TLINGT & HAIDA |INDIAN TRIBES OF ALASKA
(CCTHITA) - "BENEFI TS AND CONTRI BUTI ONS OF FEDERALLY RECOGNI ZED
| NDI AN TRI BES TO ALASKA"

- HEARI NG CANCELED
PREVI QUS COWM TTEE ACTI ON
BILL: HB 367

SHORT TI TLE: LI CENSI NG SEX- ORI ENTED BUSI NESSES
SPONSCR( S) : REPRESENTATI VE(S) MCGUI RE, GARA

01/ 12/ 04 (H) PREFI LE RELEASED 1/ 9/ 04

01/ 12/ 04 (H) READ THE FI RST TIME - REFERRALS
01/ 12/ 04 (H) L&C, JUD, FIN

01/ 30/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

01/ 30/ 04 (H) Heard & Hel d
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01/ 30/ 04 (H) M NUTE( L&C)

02/ 02/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

02/ 02/ 04 (H) Moved CSHB 367(L&C) Qut of Conmittee
02/ 02/ 04 (H) M NUTE( L&C)

02/ 05/ 04 (H) L&C RPT CS(L&C) NT 2DP 3NR 2AM

02/ 05/ 04 (H DP: DAHLSTROM ANDERSON; NR: CRAWFORD,
02/ 05/ 04 (H LYNN, GATTO AM RCOKEBERG GUTTENBERG
02/ 09/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

02/ 09/ 04 (H <Bill Hearing Postponed to 2/16/04>
02/ 16/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 16/ 04 (H) Heard & Hel d

02/ 16/ 04 (H) M NUTE( JUD)

02/ 23/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

02/ 23/ 04 (H Schedul ed But Not Heard

02/ 25/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 25/ 04 (H) Heard & Hel d

02/ 25/ 04 (H) M NUTE( JUD)

02/ 27/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 342
SHORT TI TLE: | NCREASE DRI VI NG UNDER | NFLUENCE PENALTY
SPONSOR(S): REPRESENTATI VE(S) GATTO

01/ 12/ 04 (H PREFI LE RELEASED 1/2/04
01/ 12/ 04 (H READ THE FI RST TI ME - REFERRALS
01/ 12/ 04 (H) JUD

02/ 02/ 04 (H JUD AT 1:00 PM CAPI TOL 120
02/ 02/ 04 (H Heard & Held

02/ 02/ 04 (H) M NUTE( JUD)

02/ 04/ 04 (H JUD AT 1:00 PM CAPI TOL 120
02/ 04/ 04 (H -- Meeting Cancel ed --

02/ 09/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120
02/ 09/ 04 (H) <Bi || Hearing Postponed>
02/ 20/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120
02/ 20/ 04 (H) Heard & Hel d

02/ 20/ 04 (H M NUTE( JUD)

02/ 27/ 04 (H JUD AT 1: 00 PM CAPI TOL 120
BILL: HB 424

SHORT TI TLE. REGULATI ON REVI EW
SPONSOR( S): REPRESENTATI VE(S) HOLM

02/ 02/ 04 (H READ THE FI RST Tl ME - REFERRALS
02/ 02/ 04 (H ARR, JUD

02/ 02/ 04 (H) ARR REFERRAL REMOVED

02/ 25/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 25/ 04 (H Schedul ed But Not Heard
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02/ 27/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 514
SHORT TITLE: CHI LD SUPPORT ENFORCEMENT/ CRI MES
SPONSOR(S): REPRESENTATI VE(S) KOTT

02/ 16/ 04 (H READ THE FI RST TIME - REFERRALS
02/ 16/ 04 (H) JUD

02/ 23/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 23/ 04 (H Heard & Hel d

02/ 23/ 04 (H) M NUTE( JUD)

02/ 27/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE CARL GATTO

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 342.

CODY RICE, Staff

to Representative Carl Gatto

Al aska State Legislature

Juneau, Al aska 99801

POSI TI ON STATEMENT: Assisted with the presentation of HB 342,
Ver si on H.

DUANE BANNCCK, Director

Di vi sion of Mtor Vehicles (DW)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 342.

VANESSA TONDI NI, Staff

to Representative Lesil MGuire

House Judiciary Standing Conmttee

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Provi ded a comment during discussion of the
proposed anmendnents to HB 342.

BARBARA COTTI NG Staff

to Representative Ji mHolm
Al aska State Legislature
Juneau, Al aska
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POSI TI ON STATEMENT: Presented HB 424 on behalf of the sponsor,
Representati ve Hol m

DAVI D STANCLI FF, Staff

to Senator Cene Therriaul t

Joint Conmttee on Admi nistrative Regul ati on Revi ew

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: As staff for the Joint Commttee on
Adm nistrative Regulation Review, di scussed the need for
| egi sl ati on such as HB 424.

JOHN MAI N, Staff

to Representative Pete Kott

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented changes to HB 514 on behal f of
Representative Pete Kott, sponsor.

SUE STANCLI FF

House Majority Ofice

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Expl ai ned aspects of HB 514 on behal f of
Representative Pete Kott, sponsor

ACTI ON NARRATI VE

TAPE 04-27, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:20 p.m Represent ati ves
McCGuire, Anderson, Ogg, Sanuels, and Gara were present at the
call to order. Representatives Holm (via teleconference) and
G uenberg arrived as the neeting was in progress.

HB 367 - LI CENSI NG SEX- ORI ENTED BUSI NESSES

Nunmber 0088

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 367, "An Act relating to the licensing and
regul ati on of sex-oriented businesses and sex-oriented business
entertainers; relating to protection of the safety and health of
and to education of young persons who perform in adult
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entertai nment establishnments; and providing for an effective
date.” [Before the commttee was CSHB 367(L&C). ]

Nunmber 0280

REPRESENTATI VE ANDERSON noved to adopt the proposed commttee
substitute (CS) for HB 367, Version 23-LS1394\W Craver,

2/ 25/ 04, as a work draft. There being no objection, Version W
was before the commttee.

Number 0280

CHAIR McGUI RE noved to adopt Anmendnent 1, which read [original
punctuation provided]:

Page 10, Line 10: | NSERT - Sec. 08. 90. 350. Muni ci pa
regul ati on. A municipality may adopt and enforce an
ordi nance that places prohibitions or restrictions on
adult-oriented entertainment that are additional to or
stricter than those required under this chapter.

REPRESENTATI VE SAMUELS obj ect ed. He proposed that Anmendnment 1
be anmended to include boroughs as well as nunicipalities.

REPRESENTATI VE GARA offered that Amendnent 1 could be changed by
adding "a local governnment's nunicipality or other |oca
government's subdivision." And asked if that would cover
ever yt hi ng.

REPRESENTATI VE SAMJELS recollected that the previous year the
| egal definitions were explained to him and he thought that the
proposed anendnent to Amendnent 1 would be correct, but he
wasn't sure.

CHAIR MGU RE suggested that the commttee stick wth the
ori gi nal anendnent , stating that she thought the other
Representatives were correct but she didn't want to broaden the
terms when the definition wasn't certain. She said that she
woul d seek an answer to the question and provide it before the
bill [is heard in] the House Finance Committee.

REPRESENTATI VE SAMJELS said he would agree to that, as long as
the issue was addressed. He shared that the only circunstance
that he could think this issue would effect was the Fairbanks
Nort hstar Borough and he wanted to nmake sure that they had the
sanme authority as every other nmunicipality.
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Nunmber 0380

REPRESENTATI VE = SAMJELS  renoved hi s obj ection W th t he
understanding that the issue would be addressed before HB 367
[is heard in the next] commttee.

CHAIR McGQU RE asked if there were any further objections to
adopti ng Anendnent 1. Hearing none, Amendnent 1 was adopt ed.

Nunber 0418

REPRESENTATI VE GARA noved to adopt Amendnent 2, [which would
replace the text of Version W as anmended, with the proposed CS
for HB 367, Version 23-LS1394\V, Craver, 2/23/04]. He expl ained
that the only substantive difference was that this version would
allow patrons to go to establishnments that didn't serve al cohol
when they were 18 years old and ol der.

REPRESENTATI VE SAMUELS obj ect ed.

CHAIR McGU RE stated that she has an issue with the bifurcated
age, wherein patrons can be 18 and dancers have to be 21, that
Representative Gara is proposing. She said she'd received
enough conpelling evidence from former and current strippers,
police officers, and a neuropsychologist to lead her to believe
t hat the dangers that are present in these types of
establishments exist to both patron and stripper. So al t hough
the greater harm is probably to the stripper, she is even nore
concerned about both patrons and strippers now that she has
heard testinony relating to drugs, alcohol, and the intoxicated

people that conme into these clubs. She stated that she felt
that the age requirenment of 21 should be consistent for
everyone. She expressed that she didn't want people under the

age of 21 ganbling, drinking, or going to these clubs. She
cited the Barnes v. Gen Theatre, Inc. court case, which ruled
that dancers and patrons in strip clubs are not protected by the
First Amendnent.

Chair MQ@uire concluded by thanking Representative Gara for his
hel p in developing HB 367, and enphasized that the main purpose
of the bill is to protect young people from the types of ills
t hat have been exposed during the formation of HB 367.

REPRESENTATI VE ANDERSON said he agrees with Chair MQire's
stat enents. He explained that during the House Labor and
Commerce Standing Commttee hearings on HB 367, the argunents
for designating the mninmum age at 21 to attend these clubs were
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nost conpel |i ng. He stated that the Covenant House, the
neur opsychol ogi st, the Parent Teacher Association (PTA), and the
police officers shared a lot of information that guided the
devel opment of the 21-year-old m ni num age requirenent.

REPRESENTATI VE ANDERSON shared his hope that this bill sets the
standard for the country when dealing with issues such as this.
He acknow edged that the bill my not be consistent with the
rest of the country, but it illustrates Alaska's different
per specti ve. He recognized the argunent that HB 367 may not
hold up to a | egal challenge, but he hoped that the courts would
see the intent of the bill and uphold the 21-year-old m ninmm
He shared that he was trying to curb the use of drugs and
al cohol as well as young people's exposure to violence and ot her
crimes.

REPRESENTATI VE ANDERSON shared his respect for the owners of
these establishnents. He clarified that [the legislature] is
not being punitive, but rather is looking at this issue from a
public policy prospective. He said that he feels that [the
| egislature] is making the right decision. Representati ve
Anderson referred to a conversation that he'd had with the
Executive Director of the Anchorage Cabaret Hotel Restaurant &
Retail ers Association (CHARR) where it was relayed to him that
the board is still debating the issue and hasn't formed an
of ficial opinion.

Number 0919

REPRESENTATI VE  GARA  conment ed t hat he appr eci at ed t he
di sagr eenent. He stated that despite this particular
phi | osophical difference, he felt that the rest of the bill was

very strong. He explained that HB 367 started out a |ot broader
and has been tightened up throughout the conmttee process. He
shared that he didn't like the idea of 18 and 19 year ol ds going
to strip clubs, but he also didn't like telling them that they
could not go. He said he felt that it was a situation where he
should bite his lip; he may disagree with the parents that would
allow their children go to places like this at that age, but he
doesn't feel that it is his place to tell them what to do. He
al so shared his concern that by increasing the patronage age to
21, sonme of these establishnments nay |ose a significant anount
of business. He said that he would rather see the patronage age
remain 18 years old and regulate the area of greatest evil,
which is the abuse that sone of these young wonen who strip
undert ake. He concluded by saying that he would support HB 367
with or without the adoption of Anendnent 2.
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Number 1001

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Amendnent 2. Representatives Sanuel s,
Anderson, (Ogg, and MQ@ire voted against it. Ther ef or e,
Amendnent 2 failed by a vote of 2-4.

CHAIR McGQUIRE directed attention back to HB 367. She nenti oned
a conversation that she and Representative Gara had wherein they
decided to put on the record the legal, scientific, and
comunity information that has been presented and reviewed
during the formation of HB 367. She highlighted the testinony
that had made the nost significant inpact for her. She referred
to the Anchorage Council PTA, stating that it was the PTA who
contacted both her and Representative Gara and got the
| egi sl ation started. She shared that the PTA was reacting to
t eacher observations and talking to fornmer and current strippers
who were living at Covenant House.

CHAIR MGU RE said that these girls informed the PTA and ot her
various committees that they had been propositioned for
prostitution and drug use. She said that the girls felt that
they were worse off after the dancing experience. She referred
to the teachers who said that high-school girls who were
stripping, and high-school boys who were patronizing these
establishments were acting as a detraction in the school. She
shared that at the Anchorage caucus neeting they heard testinony
from high-school kids who were stripping. She said that they
made a point of having to hurry up and testify because it was
their "night tinme". She pointed out that the tine they were
testifying was noon, a tinme when nost high-school kids would be
in class, and said she found it interesting that these kids were
dancing through the night, sonetimes until 5:00 a.m, and going
to school a little over an hour later. She said that she saw a
problemw th that.

Number 1209

CHAIR McGQU RE referred to the resolution provided by the Al aska
State PTA and the Anchorage Council PTA at the Anchorage caucus.
She pointed out that there are over 3,400 students in Anchorage
al one, and sone of these high-school kids are between the ages
of 18 and 20. She rem nded the coonmittee that the mandatory age
for starting school is 6 years old. She said that if a child
falls back a year, they could easily be 18 or 19 when they are
seniors in high school. Chair MCGQuire stated that she was 18
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for half of her senior year. She pointed out that in the
resolution there are references to concern over unwanted
pregnanci es and sexual assaults. She al so nentioned that there
are a disproportionate nunber of calls to the police from these
establ i shnments.

CHAIR McGUIRE, as a conparison between one of these businesses
and Chil koot Charlie's, a well known, lively, alcohol-serving
establishnment in the heart of Anchorage, she stated that there
is still nore police involvenent at a strip club than at
Chil koot Charlie's. She asked the commttee to stop and think
about that fact. She enphasized that the types of calls the
police get from these establishments include kidnapping, rape

assault, and drug use. Chair MCGuire then questioned how these
establishnments conpare with "Bernie's or Hunmpy's." She said
that she used Anchorage exanples because that is where she
lives, and informed the conmttee that an Anchorage police
sergeant has infornmed her that those establishnents make zero
calls relating to simlar crinmnes.

CHAIR McGQUI RE stated that strip clubs are unregul ated, so there
is no mechanism for people in the community to enforce
verification of age. She added that until HB 367 gets, there is
no |law that enforces any regulations for these establishnents,
and so even sonething like failure to verify soneone's age is
sonet hing that there are no consequences for.

Number 1354

CHAIR McGU RE pointed out that in the aforenmenti oned resol ution,
many |egal findings from various cities around the country were

cited in the section under "it is known that," She referred to
the "secondary harnful effect” evidence that was wused to
illustrate the need for this |egislation. She commented that

such evidence can be gathered from other communities as well
She said that since Alaska is a newer state and Anchorage and
Fai rbanks are relatively young towns, it strengthens their case
for this legislation by focusing on older, faster grow ng
communities and relating it to what my happen in Alaska if
these clubs go unregul at ed. She referred again to the "it is
known that,” section of the resolution and used the exanple
given that all types of crinmes, especially sex-related crines,
occur with nore frequency in neighborhoods where sex-oriented
busi nesses are | ocat ed.

CHAIR MGURE cited studies conducted in Phoenix, Arizona,
I ndi anapolis, Indiana; and Austin, Texas. She referred to
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testinony that other illegal activities are being perforned at
these clubs in the parking lots or in the booths and cubicles.
She noted that these activities are also being perforned in
Anchorage and Fairbanks. She relayed that in the resolution, it
says that it is known that there is increased drug activity
surrounding adult establishnents. Chair MQ@ire also pointed
out that a 9th circuit case in Kitsap County, Wshington has
shown that contact between dancers and patrons can transmt up
to 50 conmunicable diseases. She enphasized that regulating
time, place, and manner of sex-oriented businesses to advance
substantial governnental interest is the appropriate thing for a
comunity to do to curb the illegal activities and the harm t hat
can cone about from them

Nunber 1521

CHAIR McGUIRE noved onto the |egal opinion prepared by Jeffrey
Fri edman on February 16, 2004. She shared that M. Friedman's
opinion relates to the case, Mckens v. Gty of Kodiak, and
offered that even though that case is clearly relevant to what
HB 367 proposes, there are sone notable differences. First, she
stated, the legislature has heard far nore scientific testinony

about the ill effects of this type of entertainnent. She
poi nted out that a neuropsychol ogist has testified, as well as
have various counselors, identifying the various negative

effects stemm ng from these establishnents. She al so noted that
there has been a |ot of personal testinony from dancers
recounting their personal experiences from working in these
busi nesses. Reading again from M. Friedman's |egal opinion,
Chair MQ@uire stated that wunlike the situation involved in
Mckens v. City of Kodiak, the |egislature has heard testinony
illustrating the difficulty of enforcing health and safety | aws.

CHAIR McGQUI RE said that that is one of the biggest problens that

this bill addresses: there is no nechanism currently, that
will help enforce the things that are happening in these
establ i shnments. She also cited that there is difficulty

enforcing wage and hour laws. She stated that she'd heard a | ot
of testinony relating to club owners having the dancers hired
under i ndependent contractor status, sonething that is illegal.
She explained that in such situations, the dancers have to pay a
fee up front before they can dance at the establishnent, and
this can lead to dancers turning to prostitution or dealing
drugs to nmake the extra noney. She offered her understanding
that it is M. Friedman's opinion that the legislature is on the
right track by prohibiting dancers and patrons who are under the
age of 21 fromgoing to or working at adult oriented businesses.
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She also referred to a letter from Regina Mnteufel dated

January 27, 2004, that cites many exanples of illegal |abor |aws
and many other illegal activities that happen in or around strip
cl ubs.

Number 1769

CHAIR McGQUIRE said that she was going to recap the testinony
received by Scott Swartzwelder, Ph.D., dinical Professor of
Psychiatry and Behavioral Sciences, Duke University Medical

Cent er, and explained that Dr. Swartzwel der's particul ar
expertise is assessing brain devel opnent of young people until
their 20s. She first gave a Ilittle background about Dr.

Swartzwel der, how he had testified throughout the country on
many bills that are designed to raise the al cohol and/or snoking
limt to 21 years of age, and noted that nmany tines, these types
of laws are controversial as well.

CHAIR MGQU RE said that Dr. Swartzwelder's illustrated how the
brain continues to develop until a person is into his/her 20s.
The particular areas that are developing are the frontal |obe,
an area that controls judgnent and inpulses. Ther ef or e,
al t hough people make decisions throughout their Ilives, when a
person is younger and his/her brain hasn't devel oped conpletely,
he/she is nmore likely to make irrational decisions. She used

exanples such as drinking and driving, drug use, [committing
crinmes to procure] quick cash, and [nmaking inappropriate] sexua
advances, to illustrate Dr. Swartzwel der's points.

CHAIR MGU RE praised the testinony given by Kara Nyquist,
Director of Advocacy at Covenant House in Anchorage, who shared
the things she had experienced first hand when trying to put
soneone's |life back together after they have started out in the
busi ness of stri pping.

Number 1914

REPRESENTATI VE GARA identified the things that nade him feel
that HB 367 needed to be enacted. He referred to information
that he gathered at the Anchorage caucus where it was said that
many tines dancers are subjected to wage violations and are too
intimdated to say anything about it. He reiterated that sone
of these wonen have to pay the establishnent for stage tine and
do not receive a mninmm wage. He also shared his concern that
t he dancers have to give some of their tips to bouncers, stating
that if someone doesn't tip well they nmay not receive as
adequate a |level of protection as he/she should, and opined that
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that is a bad way to run that type of business. He al so used
exanples of testinony received wherein wonen have stated they
were propositioned by pinps and drug dealers to work for them
and nmake extra noney. Representative Gara said that this isn't
the type of situation he would feel confortable having an 18-,
19-, or 20-year-old working in. He made the point that he
didn't want this to be the first job opportunity that a young
girl has out of high school, adding that she nay never |eave it.

REPRESENTATI VE GARA acknow edged that there are some businesses
that are run cleanly, and stated that this is a case wherein a
portion of the businesses do a poor job and it effects everyone

el se. He referenced a study that dealt with strip clubs in
M nneapolis, Mnnesota, where it is simlar to Anchorage and
Fai rbanks and the wonen have to pay to work at the clubs. In

that study, 100 percent of the wonmen reported physical abuse
while at work, 100 percent said that they had w tnessed others
getting physically abused at work, 77 percent reported being
stal ked, 100 percent reported that they had been propositioned
for prostitution, 94 percent had their breasts grabbed during
work, 60 percent had genitals exposed to them 78 percent had
W tnessed customers masturbating in front of them 56 percent
were bitten by custoners, 61 percent were spit upon, 39 percent
suffered bodily penetration while working, and nmany were
propositioned by pinps while at work. Representative Gara
reiterated that this isn't a job that he feels young wonen under
21 years of age should work in.

REPRESENTATI VE GARA said that although jobs |ike these can be
beneficial for certain young nmen and wonen, he is confident that

those people will be able to find stable, good jobs sonewhere
el se, and noted that when they turn 21 they will be able to once
again work in these establishnments. He said that he has heard

of many cases of broken lives, where wonen work in places where
they are pressured and subjected to abuse and assault, and that
is what he concerned about. He said he supports HB 367 and
urged the commttee to support it as well. He concluded his
testinmony by commenting that initially the bill required dancers
to get Ilicensed, but because of the feedback received, that
| anguage has been renoved, and now only the businesses need to
be |i censed.

Number 2162
REPRESENTATI VE ANDERSON noved to report the proposed CS for HB

367, Version 23-LS1394\W Craver, 2/25/04, as anended, out of
commttee with individual recomendations and the acconpanying
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fiscal note. There being no objection, CSHB 367(JUD) was
reported out of the House Judiciary Standing Committee.

HB 342 - | NCREASE DRI VI NG UNDER | NFLUENCE PENALTY

Nunber 2181

CHAI R McGUI RE announced that the next order of business would be
HOUSE BILL NO 342, "An Act relating to driving while
i ntoxi cated; and providing for an effective date." [Before the
commttee was the proposed conmttee substitute (CS) for HB 342,
Version 23-LS1292\ D, Luckhaupt, 2/14/04, which was adopted as a
work draft on 2/20/04.]

Nunber 2200

REPRESENTATI VE CARL GATTO, Al aska State Legislature, sponsor of
HB 342, indicated that his staff was available for questions as
wel | .

Nunber 2232

REPRESENTATI VE SAMJELS noved to adopt the proposed CS for HB
342, Version 23-LS1292\H, Luckhaupt, 2/23/04, as the work draft.

Nunber 2240

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion.
He asked whether Version H allows certification of ignition
interlock devices to be done by the conmissioner of the
Depar t ment of Adm ni stration (DQOA) as well as by the
conmm ssi oner of the Departnent of Corrections (DOC)

REPRESENTATIVE OGG relayed that the |anguage in question is
| ocated on page 2, [lines 19-20].

Nunber 2269

CODY RICE, Staff to Representative Carl Gatto, Alaska State
Legi sl ature, sponsor, confirmed that either the conm ssioner of
the DOC or the commi ssioner of the DOA could certify ignition
i nterl ock devices.

REPRESENTATI VE CGRUENBERG said he would not object to the
adoption of Version H as long as the phrase, "or by the
conmm ssioner of admnistration"” is not included in Version H and
is instead offered for inclusion as a separate anmendnent.
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CHAI R McGU RE suggested instead that the commttee adopt Version
H as the work draft and then consider an anendnent to delete the
af orenenti oned phrase.

REPRESENTATI VE GRUENBERG said he would prefer to have the phrase
deleted from Version H before it is adopted as a work draft.

REPRESENTATI VE ANDERSON offered his belief that the phrase ought
to be included because the conmmi ssioner of the DOA oversees the
Di vision of Mdtor Vehicles (DW).

REPRESENTATI VE GRUENBERG rel ayed, however, that when the issue
of ignition interlock devices was first brought forth, it took
years to resolve the problem of whether it wuld be the
Department of Public Safety or the DOA that would have purview
over ignition interlock devices. He el aborated:

The Hickel Admi nistration wanted, by executive order,
to change it from [the Departnent of] Corrections, as
in the law, to [the Departnent of] Public Safety.

These two departnments fought for years. It held up
the admnistration of this whole ignition interlock
law for years, and | had to threaten to sue. So |
would ask ... the maker of the notion ... to please
just not make that part of [Version H, let's talk
about that as a separate anendnent, and | wll
wi thdraw ny objection, then, to [Version] H but |
would like that [language] ... offered as a separate
amendnent .

CHAIR MGQU RE indicated that she is not sure how they could
procedurally go about adopting only portions of proposed CS as a
work draft.
Number 2369

REPRESENTATI VE OGG cal | ed t he questi on.

Nunmber 2375

A roll call vote was taken. Representati ve Anderson, gg,
Samuel s, and McCGuire voted in favor of adopting Version H as the
work draft. Representative (Guenberg voted against it.

Therefore, Version H was before the conmmttee by a vote of 4-1.

TAPE 04-27, SIDE B
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Number 2360
[ The end of the roll call vote concluded on Side B.]

CHAIR McGQU RE relayed that a forthcom ng anendnent addressing
Representative Gruenberg's concern would be | abel ed Anendnent 1.
She then asked for an expl anation of Version H

MR RICE said that Section 1 of Version H clarifies that the
period of time during which one nust use an ignition interlock
device cannot run concurrently with the period of tine during
which one's driver's license is revoked. Language on page 2,
lines 21-23 clarifies that the term "notor vehicle" does not
i ncl ude snow nachi nes, boats, planes, or anything not designed
for a road system "Essentially, this only applies to
aut onobi l es,” he added. These changes, along with the change
poi nt ed out by Representati ve G uenberg regar di ng t he
conmm ssioner of the DOA, are the significant changes enconpassed
in Version H In response to a question, he confirned that the
| anguage, "or sentence" is now included in Section 1 of the
bill.

Nunmber 2263
REPRESENTATI VE GRUENBERG nmade a notion to adopt Anendnent 1, to

delete, "or by the conmm ssioner of admnistration” from page 2,
line 20. Speaking to Amendnent 1, he said:

As | mentioned at our last hearing, |'m the author of
the current ignition interlock law ... The current
|l aw requires the comm ssioner of [the Departnent of
Corrections] to admnister the ignition interlock
certification program It turns out that this becane
an extrenmely contentious issue, and took literally
years to resolve, after | was even out of the
| egi sl ature, because neither the Departnent of
Corrections nor the Departnment of Public Safety really
wanted to do it and each wanted the other to do it.
It was kind of an wunusual program and they just
didn't want to do it. And the two departnents fought
for at least a year, if not nore, about this.

And finally they left it with the comm ssioner of [the

Departnment of Corrections], but Iliterally it

wasn't resolved until |, in private practice, had to
threaten a lawsuit. And if you put this other
| anguage in, | am nost concerned that this will cause
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a simlar problemand terrifically delay the continued

i npl enentation of this |aw This is an extrenely
i nportant change, and | urge you not to object to ny
del eti on. If the admnistration cones before this

| egislature with its ducks in a row and says, for sone
reason, "W feel a need to change it, and everybody's
agreed to it," then I wll listen, but please don't
put it in here; this is going to have a serious
adverse effect.

REPRESENTATI VE GATTO said, "W have addressed it."
MR. Rl CE added,

We've been in contact with the admnistration and with

Duane Bannock of the DW. ... It's ny understanding
that the DW ... and the admnistration have been
working with us pretty closely on this. ... | can't

speak for them but | think that they're confortable
in dealing with us on this issue.

Number 2142

DUANE BANNOCK, Director, Dyvision of Mtor Vehicles (DW),
Department of Admi nistration (DOA), said that the DW is wlling
and, to a limted extent, able to assist wth a relatively
seanless [transition], at least from a verification standpoint,
so that "this" can take place. He went on to say:

In the research that |I've done in the last few days
regarding interlock devices, what | would expect the
DW to do is not go out and touch the car to verify
that it is in there. However, in reviewing a couple
of very Jlarge conpanies that this is what their
business is, they issue a certificate that will have
the nodel nunber, the serial nunber, of t hat
particular unit. And  so, potentially, wth a
di stri butor in Alaska, when that car or that

autonobil e goes to that station, because that person
is a certified ignition interlock device installer,
they issue a certificate of conpliance - or their
invoice, or repair order, or whatever the word is. W
at the Division of Mtor vehicles then view that
docunent, record that docunent as part of the
requirenent for issuing, now, either the Ilimted
| icense or the new, reinstated driver's |icense.
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REPRESENTATI VE CGRUENBERG said that both |ast year and this year
he has been in touch with the comm ssioner of the Departnent of
Corrections and his staff, and they have had extensive
di scussions regarding the ignition interlock program The DOC
is quite involved with that program and have been, now, for a
nunber of years; the DOC has not nentioned to him he remarked,
anyt hi ng about wanting to change the current system "Have you
totally coordinated this with then?" he asked of M. Bannock

adding that he would like to hear from the DOC on this issue.
"I's this something that you both have agreed that your
department will take over fromthen?" he al so asked.

MR. BANNOCCK replied, "No, | certainly have not, and | would not
want to inply that | have spoken with anyone at [the] Departnent
of Corrections about that."

REPRESENTATI VE GRUENBERG remarked to the committee, then, that
keeping the aforenentioned |anguage in the bill constitutes a
serious change, and that he would like to have full testinony on
this issue fromthe DOC because the current wording could result
in the two departnents fighting with each other and could
totally bollix up the program He offered his hope that
Amendnent 1 woul d be adopt ed.

Number 2039

REPRESENTATI VE ANDERSON offered his belief that the DW woul d be
able to handle applications for ignition interlocks in a nore
expeditious manner and it would therefore be inportant to have
bot h departnments invol ved.

REPRESENTATI VE GRUENBERG r esponded:

"This is not what we're talking about. ... W're
tal king about the departnment having a program to
certify which type of ignition interlock devices can
be installed, and it's a certification statew de, not
on a case-by-case basis. And it's a very technica
kind of a thing, and it is not just the kind of thing
you' re talking about. And | would urge, before we
take any steps |like this, there should be full
testinmony from both departnents. It's a good bill, |
don't want to see it held up on this kind of [issue].
This isn't the place to do it, if we're going to make
a change, we shouldn't just do it in an ad hoc nmanner.
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REPRESENTATI VE OGG noted that there is a difference between
verification, which is what M. Bannock was referring to, and
certifying what the device is. He opined that it should not
take two departnents to certify what a device is.

CHAIR McGU RE agreed with Representative (Ogg that verification
and certification were two separate issues.

REPRESENTATI VE SAMUELS said he 1is tending to agree wth
Representatives (Ogg and G uenberg. He remarked that the two
departnments might not be so inclined to work in a cooperative
manner during future admnistrations, particularly if a new

manuf acturer starts producing the devices - it could then becone
a question of departnental political power influencing a
conmerce isSsue. He indicated agreenent that certification

shoul d not be under the purview of two departnents.
REPRESENTATI VE ANDERSON r enoved hi s objection.
Number 1891

CHAI R McGU RE asked whether there were any further objections to
Amendnent 1. There being none, Anendnent 1 was adopt ed.

Number 1873

REPRESENTATI VE ANDERSON nade a notion to adopt Anmendnent 2,
| abel ed 23-LS1292\D. 1, Luckhaupt, 2/21/04, which read:

Page 1, line 1:

Delete all material and insert:

""An Act relating to driving while wunder the
influence and to the issuance of Ilimted drivers
| i censes; and providing for an effective date.""

Page 1, following line 2:

Insert a new bill section to read:
"* Section 1. AS 28.15.201(d) is anended to read:
(d) A court revoking a driver's |icense,

privilege to drive, or privilege to obtain a l|icense
under AS 28.15.181(c), or the departnment when revoking
a driver's license, privilege to drive, or privilege
to obtain a license under AS 28.15.165(c), may grant
limted license privileges [FOR THE FINAL 60 DAYS
DURI NG WHI CH THE LI CENSE | S REVOKED] i f
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(1) the revocation was for a m sdeneanor
conviction under AS 28.35.030(a) and not for a
viol ation of AS 28. 35.032;

(2) the person has not been previously
convicted or, if the person has been previously
convicted, the court or the departnent requires the
person to wuse an ignition interlock device as
described in AS 12.55.102 during the period of the
limted |icense; in this paragraph, "previously
convicted" has the neaning given in AS 28.35.030 and
al so includes convictions based on |aws presum ng that
the person was under the influence of intoxicating
liquor if there was 0.08 percent or nore by weight of
al cohol in the person's bl ood,;

(3) the court or the departnent determ nes
that the person's ability to earn a livelihood would
be severely inpaired without a limted |license;

(4) the court or the departnent determ nes
that a limtation under (a) of this section can be

placed on the license that will enable the person to
earn a livelihood wthout excessive danger to the
public; and

(5) the court or the departnent determ nes
that the person is enrolled in and is in conpliance
with, or has successfully conpleted the alcoholism
screeni ng, eval uati on, referral, and program
requirenents of the Departnment of Health and Soci al
Servi ces under AS 28.35.030(h)."

Page 1, line 3:
Del ete "Section 1"
| nsert "Sec. 2"

Renunber the followi ng bill sections accordingly.
Number 1835
CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE ANDERSON noted that because Anmendnent 2 was
drafted to apply to Version D, it should becone Conceptual
Amendrment 2 for the purpose of applying to Version H He said
Conceptual Anmendnent 2 wll delete the requirenent that only
during the final 60 days of a |icense-revocation period may a
m sdeneanant DU (driving wunder the influence) offender be
granted a limted driver's |icense. He said that from coments
he's received from constituents, he believes that the current
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law hinders one's ability to work and renmain enployed

Therefore, Conceptual Anmendment 2 would allow the granting of a
limted driver's |license anytinme during the revocation period as
|l ong as the m sdenmeanant offender has no prior convictions - or,
if there is a prior conviction, the court or the departnment wl|
require the offender to use an ignition interlock device in
conjunction with the limted driver's license - and also neets
other current statutory criteria.

REPRESENTATI VE ANDERSQN, in response to questions, said that it
is his intent to renove the stipulation that a limted driver's
license can only be granted during the final 60 days of a
revocation period. The provision in Conceptual Anendnent 2
pertaining to those that have prior convictions is intended to
address those who apparently have a recurring problem wth
drinki ng and driving.

REPRESENTATI VE GRUENBERG asked Representative Anderson whether
he wanted the stipulation regarding the use of an ignition
interlock to apply only to those offenders wth prior
convictions, or would he be wlling to extend that stipulation
to possibly apply in other situations as well. For exanple, in
cases where the Ilimted driver's license would be wused for
pur poses other than earning a livelihood, such as if the person
were sonmeone else's primary caregiver or had a health problem
that could require a visit to the hospital. He opined that the
judge and the departnent should have the discretion to grant a
limted driver's license for conpelling cases.

Number 1407

REPRESENTATI VE GRUENBERG offered a [conceptual] anendnent to
Conceptual Anmendment 2, to insert, "or that there are other
conpelling circunstances that require the issuance of a limted
license" into AS 28.15.201(d)(3) and (4), which are included as
part of Conceptual Anendnent 2. In response to a question,
Representative G uenberg said that his [conceptual] anmendnent to
Conceptual Anendnent 2 would only apply in very unusual
circunstances that "require” the use of a limted |icense.

CHAI R MGUI RE renmarked that she did not |ike the word "require".
REPRESENTATI VE GRUENBERG said he wanted the entity granting the

l[imted driver's license to know that it has to be convinced
that there is "really sonething unusual."
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REPRESENTATI VE OGG opi ned that use of the word, "circunstances”
could open things w de up. He suggested that nore tine should
be taken in order to draft this proposed conceptual anmendnment
narrowy, remarking that as currently proposed, judges would
have to determine exactly what 1is nmeant by "conpelling
ci rcunst ances. " He offered his belief that that term needs to
be clarified.

REPRESENTATI VE GRUENBERG said that what he nmeans by "conpelling
circunstances" are those wherein a life would be in danger or
wherein there are serious health problens. He opined that
judges wll make good decisions on this issue, noting that
j udges nmke decisions regarding "conpelling circunstances” all
the tine.

REPRESENTATI VE ANDERSON noted that there would also still be the
caveat that the offender not be a danger to the public, and
offered his belief that judges would still take that into

account when determ ning whether a circunstance was conpelling
enough.

Number 1132

CHAIR McGU RE asked whether there were any objections to the
[ conceptual ] anmendnent to Conceptual Anendnent 2.

Number 1119
REPRESENTATI VE OGG obj ected. He said:

| still think the barn door is w de open, and we've
only heard a couple of circunstances: life is in
danger. And that might be like when? [It's just] one
particul ar circunstance. Health in the famly, or a
health circunstance - | think you can narrow it. \%%
concern is that ... we're revoking a person's license
because they were drinking and driving, and it's
supposed to be a punishnent. And we're naking an
exception here for sonebody who wants to go to work.
that's an exception. And this is a privilege, and
when you open this door up, it |essens the punishnent,
and | think you need to be fairly particular. [ But ]
if you want to be very broad, then | guess that's a
direction you want to go, [but] I"mnot interested in
becom ng very broad in this area.
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REPRESENTATI VE GARA offered that if they nust choose between

using limting words or listing specific circunstances for when
alimted Iicense would be granted, he would be confortable with
using limting words as long as they are limting enough. He

predicted that if they only provided an exception for those
specific circunstances that Representative Guenberg could cone
up with in a given anount of tine, some circunstance that the
commttee mght want included as an exception could get |left
out. He said he agrees with Representative Ogg, though, in that
he is wunconfortable wth just wusing the word "conpelling".
Representative Gara said to Representative Guenberg, "I wonder
if you could think of a limting word that m ght nove you cl oser
to Representative Ogg."

REPRESENTATI VE GRUENBERG repli ed: "That's why | said, 'that
require', not just, 'that allow. ... The circunstances have got
to be sufficiently conpelling that they require it."

REPRESENTATI VE GARA asked, "It has to be sonething that is also
not ordinary, right?"

REPRESENTATI VE GRUENBERG repl i ed:

Well, it could be ordinary in the sense that as we
age, there may [be] nobre and nore seniors who require
that their kid be able to take themto the hospital or
t he doctor appointnent or sonething like that. So, it
doesn't have to be extraordinary in that sense. The
point is that it's conpelling.

Nunmber 0956

CHAIR MGURE said that al though she understands what
Representative Guenberg is trying to get at and supports the
general idea, she would prefer the |anguage to be nore specific
and so woul d oppose it at this tine with the caveat that if nore
specific language is brought forth to the House floor, she would
support maki ng the change then.

REPRESENTATI VE GRUENBERG r enar ked:

I"'mtrying to ratchet it down, but | think we have to
give the judge the ability to deal with it in an
i ndi vi dual -fact situation. | don't think it can be
crafted any nore than, "conpelling circunstances that
require the issuance of a license", and we have to
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| eave it to the judicial officer. W're dealing with
superior court and district court judges here.

CHAIR McGQUI RE relayed that she is rem nded of exenptions to the
permanent fund dividend (PFD) absence requirenent, and the
debate on the House floor |ast year regarding caring for others
who are ill. She said she recalled that in that situation they
needed to be specific because, otherwise, if one just says, "to
care for other people's health because it's conpelling", there
could be all kinds of people being cared for and all kinds of
people qualifying for the exenption. She indicated that a
concern is that what mght be conpelling to one person nmay not
be conpelling to another.

REPRESENTATI VE  GRUENBERG renar ked, "I't would have to Dbe
conpelling to the judge." He said he would be willing to accept
alternative | anguage.

Number 0861
REPRESENTATI VE OGG cal | ed t he questi on.

CHAIR McGU RE indicated that the question would be called after
Representative Gara had a chance to speak

REPRESENTATI VE GARA suggested that they mght limt it by
extending the additional use of the interlock device to health
and safety reasons, but not just any health and safety reasons.
"I think if you did, "inportant health and safety reasons', that
m ght satisfy ... everybody's concern,” he added.

REPRESENTATI VE GRUENBERG said "That would be satisfactory,
sure."

CHAI R McGU RE asked Representative G uenberg whether he woul d be
wi thdrawing the current [conceptual] amendnent to Conceptual
Amendnent 2 and offering a new one.

REPRESENTATI VE GRUENBERG replied: "No. \What | want to say is,
"conpelling health or safety cases'."

REPRESENTATI VE OGG said he would not be renoving his objection
and again called the question.

REPRESENTATI VE GRUENBERG clarified that the |anguage change

created by the [conceptual] anmendnent to Conceptual Amendnent 2
woul d i nvolve the words, "conpelling health or safety reasons"”.
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Number 0814

A roll call vote was taken. Representatives G uenberg,
Anderson, Gara, and McGQuire voted in favor of the [conceptual]
anendnent to Conceptual Amendnent 2. Representatives (Qgg and

Samuel s voted against it. Therefore, the [conceptual] anmendnent
to Conceptual Anmendnent 2 was adopted by a vote of 4-2.

REPRESENTATI VE GRUENBERG asked whether nmenbers would |ike the
title of the bill, which wuld be anended by Conceptual
Amendnent 2, to also say, "also relating to ignition interlock
devi ces".

Nunber 0781

VANESSA TONDI NI, Staff to Representative Lesil MGQuire, House
Judiciary Standing Commttee, Alaska State Legislature, noted
that the title has been changed in Version H thus, she
remar ked, she is assuming that in conformng Conceptual
Amendnent 2, as anended, to Version H, [the proper | anguage
woul d be included].

CHAIR MGU RE commented that the committee probably should nake
a specific change to the title to include |anguage regarding
ignition interlock devices, so that future anendnents to the
bill don't involve renpbving the ignition interlock requirenment
for limted |icenses.

REPRESENTATI VE GRUENBERG suggested that this second anmendnent to
Conceptual Anmendment 2 would result in the title reading in
part, "influence, ignition interlock devices, and to the
i ssuance".

REPRESENTATI VE ANDERSON said he would accept the second
anendnent to Conceptual Anmendnent 2.

Number 0691

CHAIR McGUI RE asked whether there were any objections to the
second anendnent to Conceptual Anmendnent 2, as anended. There
bei ng none, the second anendnent to Conceptual Amendnent 2, as
anended, was adopt ed.

REPRESENTATIVE GARA turned attention to the portion of

Conceptual Anendnent 2, as anended, that pertains to proposed AS
28.15.201(d) (2). He said he is not in favor of relaxing the
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| icense revocation period, adding that the current proposed
| anguage change to [paragraph] (2) appears to let soneone get
his/her license returned earlier on a first DU conviction
W thout having to use an ignition interlock device. He went on
to say:

| don't know why we would do that. If we're going to
require that you have to use an interlock device to
get your |icense back early for a second conviction, |
think you should do it for a first conviction. And
t he | anguage seens to read to nme ... that if it's only
your first [DU] conviction, you can get your |icense
back early without the use of an interlock device.

REPRESENTATI VE ANDERSON said, "I don't think it would do that."

CHAIR MGU RE indicated that she could understand Representative
Gara's point, and suggested that they delete from Conceptual
Amendnment 2, as anended, the words, "the person has not been
previously convicted or, if the person has been previously
convicted, ". Thus the |anguage in proposed AS 28.15.201(d)(2)
would start with, "the court or the departnent requires the
person to use an interlock device". She asked whether doing
such woul d sol ve the problem

REPRESENTATI VE GARA said he did not think it would, adding that
si nce Conceptual Anmendnent 2, as anended, is relying on existing
statutory |anguage, such a change to Conceptual Anmendnent 2
woul d take out sonme of that existing statutory | anguage. He
said he is a little unconfortable doing that because he thinks
it is there for a reason for sone other purpose. He suggested
that the drafter needs to work on finding a different approach.

The commttee took an at-ease from2:49 p.m to 2:50 p. m
Nunber 0536

REPRESENTATI VE ANDERSON rel ayed that during the at-ease, he and
Representative Gara spoke with the drafter. In an effort to
clarify, Representative Anderson said that currently, if one is
a first time msdeneanant DU offender, one can apply for a
limted license and does not need an interlock device; however,
if a DU offender has a prior conviction, currently he/she
cannot get a limted license. So, in order to achieve his goal,
he relayed, the drafter has suggested altering the portion of
Concept ual Amendnent 2, as anmended, pertaining to AS
28.15.201(d)(2) to read, "the court or the departnent requires

HOUSE JUD COW TTEE - 26- February 27, 2004



the person to use an ignition interlock device as described in
AS 12.55.102 during the period of the limted |icense;".

REPRESENTATI VE ANDERSON expl ai ned that if such a change is nade,
regardl ess of whether soneone is a first tinme offender or has
one or nore prior convictions, he/she can go through an
application process with the court or the departnent for a
limted |icense. Approval of that application would then be
based on the applicant successfully neeting the criteria set
forth in AS 28.15.201(d)(1)-(5), and which includes, anong other
things, the installation of an ignition interlock device. In
conclusion he remarked that such a change would enhance the
safety aspect [of the bill].

REPRESENTATI VE GRUENBERG remarked that it nay take sone tine to
"ranp up" the ignition interlock program "since there's nobody

who does this now " Therefore, if Conceptual Anmendnent 2, as
anended, is changed in the aforenmentioned fashion, he opined,
the commttee wll have to adopt a forthcomi ng anendnent to

Version H that reads [original punctuation provided]:

Page 5, line 30:
Del ete "July 1, 2004"
| nsert "January 1, 2005"

REPRESENTATI VE GRUENBERG remarked, however, that the other
alternative is to "keep the "or' in so that you know that there
sone places that they just can't do it or sone people, frankly,
may choose not to do it." But if Conceptual Anendnent 2, as
anended, is altered as suggested by Representative Anderson,
Representative G uenberg opined, then the conmttee also ought
to adopt not only what he terned a delayed effective date but
anot her forthcom ng anendnment to Version H that reads [origina
punct uati on provided]:

Page 1, line 12, follow ng "28.15.181(c).":

Insert "The court may not order or require the use of
an ignition interlock device unless a provider for the
device is located within 100 mles of the defendant's
resi dence or domcile."

Number 0329
REPRESENTATI VE GRUENBERG said that the conmittee should adopt

what he referred to as the "100 mle" anendnment because there
will be sone places in the state, even after the delayed
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effective date, that won't have access to ignition interlock
installation services.

REPRESENTATI VE ANDERSQN, turning back to his suggested change to
Conceptual Amendnent 2, as anmended, said:

| think we can keep what we have; what this is saying
is, if you have multiple DUs, you have to apply and
you have to have an ignition device, and ... if we
don't renove it, | don't think it requires the first
time DU offender to have an ignition device.

REPRESENTATI VE GRUENBERG concurr ed.

CHAIR McGUI RE noted that the anmendnent regarding the effective
date would apply to the entire bill, not just to the provisions
of Conceptual Anmendnent 2, as amended.

REPRESENTATI VE SAMJELS sought confirmation that this third
anendnent to Conceptual Anmendnent 2, as anended, would involve
having proposed AS 28.15.201(d)(2) read, "the court or the
departnent requires the person to use an ignition interlock
device as described in AS 12.55.102 during the period of the
limted |icense;"

REPRESENTATI VE ANDERSON said, "Correct."

REPRESENTATI VE GRUENBERG of fered hi s understandi ng, though, that
Representati ve Anderson does not support this third anmendnent to
Conceptual Anendnent 2.

REPRESENTATI VE ANDERSON replied, "Well, | think at this stage |
woul d support it because then it requires that anyone with a DU
conviction, whether one or nore, that applies for a tenporary
license has to have an ignition interlock device." He added
that although that was not what he was intending to begin wth,
it's "great."

Number 0200

REPRESENTATI VE SAMUELS noved to adopt the third amendnment to
Conceptual Amendnent 2, as amended.

REPRESENTATI VE GARA indicated, however, that adoption of the

third amendnent to Conceptual Anmendnent 2, as anended, wll
render a part of the bill senseless. He el aborated:
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Representative Anderson's anmendnent is a good one |
t hi nk. But in places where there is no interlock
device available, what we're now doing is changing a
process whereby today sonebody wth no prior
convictions can get [a limted license], and changing
it so that if they live in a place where there's no
interlock devices available, they can't get [a limted
| i cense]. And in that sense, we're actually knocking
a whol e bunch of people off of the ...

CHAIR McGQUIRE interjected and made nention of the forthcom ng
amendnent that Representative Guenberg had referred to as the
"100 m | e" anmendnent. She noted that this forthcom ng anmendnent
woul d apply to the entire bill, including Conceptual Anmendnent
2, as anended, should it be adopted.

REPRESENTATI VE GARA remarked, however, that he did not think
that that forthcomng amendnent fully satisfies the concern,
addi ng that he thought the conmttee could create sonething that

woul d do so. He opined that if Conceptual Anmendnment 2, as
anended, is anended this third tinme and then adopted into the
bill along with the "100 mle" anendnent, it will meke it so
that those who live nore than 100 mles from an interlock device
provider can get a limted license even if they have prior

convi cti ons.
CHAI R MCGUI RE di sagr eed.

TAPE 04-28, SIDE A
Number 0001

REPRESENTATI VE GARA, in an effort to clarify, said

This is still the gap in the thing that we're doing.
Currently, we don't want you to have a limted |icense
if you have prior convictions. ... W're now changing
the law and we're getting rid of this prior conviction
requirenent. We're now saying, even if you have prior
convictions you can get a limted license, ... you can
apply for it. Now we're saying, even if you have
prior convictions and no interlock [device] IS
available in your area, you can get a limted |icense.

W are making it easier to for you to get a

limted license, if you have prior convictions, in
those areas where an interlock device 1is not
avai |l abl e.
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CHAIR MGU RE said, "That's true."

REPRESENTATI VE GARA remarked, "I don't think we want to do that;

| don't think anybody intended to do that, and ... sonme work
has to be put into the language of the bill if we're not going
to do that."

REPRESENTATI VE ANDERSON sai d he was not sure what to do.
The commttee took an at-ease from3:07 p.m to 3:10 p. m

CHAI R Mc@U RE announced that HB 342 would be held over for the
purpose of allowing Representatives Anderson and Gatto to work
on | anguage that would address the issues raised, one of which
being that they did not want repeat offenders getting [limted]

driver's licenses without an interlock. She noted that at the
bill's next hearing the conmittee would address other
forthcom ng anendnments as well. [Version H of HB 342, along

with a pending notion regarding a third amendnent to Conceptua
Amendnent 2, as anended, was held over.]

HB 424 - REGULATI ON REVI EW

Number 0206

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 424, "An Act relating to review of regulations
under the Admnistrative Procedure Act by the Legislative
Affairs Agency; and providing for an effective date." [Menbers
packets contained a proposed conmttee substitute (CS) for HB
424, Version 23-LS0732\1, Cook, 2/20/04]

CHAIR McGQUIRE inforned the conmttee that a [new] CS for HB 424
is forthcom ng.

Number 0262

BARBARA COTTING Staff to Representative Jim Holm Al aska State
Legi sl ature, sponsor, characterized HB 424 as a work in
progress. However, the intention is to place the concept before
the commttee today for review She relayed that the sponsor
does not want the committee to consider CSHB 424, Version 23-
LS0732\1, Cook, 2/20/04, because the sponsor hopes to have a new
CS and fiscal note for the commttee's consideration early next
week.
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M5. COTTING predicted that the commttee would agree that common

conplaints from constituents are about regul ations. House Bill
424 is one piece in solving the regulations puzzle, she
expl ai ned, adding that the bill authorizes a formal of review of
regul ations by Legislative Legal and Research Services. She

referred to a docunent in commttee packets entitled "Steps in
the Regul ati on Adoption Process," and explained that this review
woul d cone after the Departnent of Law opens the file [step 4]
but before the agency publishes and distributes public notice,
additional notice information, and regulations [step 5]. Under
the current statute, only the attorney general formally reviews
regul ations. She pointed out that the attorney general's review
cones late in the process, when public conment has already been
closed, and after the review, the regulations are transmtted
for the Ilieutenant governor's office and, at this point, the
regul ations are rarely changed. Under HB 424, the legislative
attorneys who actually draft the legislation that authorizes the
regul ations would formally review those regul ations pronul gated
fromthe legislation that the agency drafted.

MS. COITING rel ayed Representative Holnis sentinent that HB 424
should have a positive effect on Alaska s econony because the
regulations will reflect a nore cooperative effort between the
adm nistrative and | egislative branches of government. The hope
is that with this process, a nore stable business environment
will be created, perhaps even allowing the public to trust the
government nore than it does now.

Number 0503

DAVI D STANCLI FF, Staff to Senator Gene Therriault, Joint
Commttee on Admnistrative Regulation Review, Alaska State
Legislature, inforned the comrmittee that one of his tasks this
year is to make governnment work better and find ways in which to
work cooperatively with the admnistration towards that goal.
He informed the commttee that from the 1960s to the 1970s, the
nunber of bills introduced peaked at about 1, 700. In the early
1990s, the nunber of bills introduced decreased to about 900 or
so with approximately 300 bills becom ng |aw However, the
situation with regulations is quite unlike that because there
are sonme 40,000 regulations now. He pointed out that
regul ati ons have grown on an exponential curve. He highlighted
that pronulgating regulations creates increases in costs

t hroughout governnent. Moreover, it's problematic for policy
makers to find out the costs associated with a regulation that
i s promul gat ed. If one were to take the growth of regulations

to a point 20 years in the future, it would make today's fiscal
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probl ens | ook tane, he predicted, and said that at sonme point,
regul ation grom h has so advanced that the legislature's ability
to deal with it is severely encunbered.

MR. STANCLI FF opined that the Al aska State Constitution bl esses
the executive branch with a great deal of power. Furt her nor e,
the legislature has del egated |aw maki ng power to the executive
branch through "rule witing." There are two types of rules:
those based on legislation, and those based on policy. "The
executive [branch] is free because the legislature has granted
the authority to actually draft laws in the form of rules,” he
poi nted out.

Number 0731

MR. STANCLI FF said that the |egislature and the executive branch
have anot her unique relationship in that the executive branch is
very involved in the Ilegislative process and nmany in the
executive branch have free access to the legislative branch of
gover nnment . However, the contrary isn't the case when one
reviews what the legislature is able to do with regulations, M.
Stancliff noted, adding that at one tinme, there was a statute
that provided the |legislature wth the ability to annu
regul ations, but that statute was found to be unconstitutional
Furt her nore, two ballot measures that woul d' ve  al |l owed
| egi sl ative involvenent [in the regulations process] have failed
to pass.

MR.  STANCLI FF pointed out that throughout the country, the
hi story of administrative law is such that two troubl esone areas
are having to be addressed, and one such area is being addressed
via this legislation. Several states have decided that perhaps
there should be nore of a partnership between the executive and
| egi sl ative branches when dealing wth regulations. For
exanple, the legislative legal staff in Mnnesota draft the
regulations with the executive branch. However, t he
af orenentioned ability will not be provided in Al aska unless the
constitution is changed. Al aska has the ability, though, as
does Col orado, to peak over the shoul der of the executive branch
and offer an opinion when it looks as if what the legislature
intended isn't happening. Wien the aforenentioned nonbi nding
review occurs, those who wite the regulations realize there is
a higher bar and thus they wite the regulations nore carefully.

MR. STANCLI FF said that although he didn't discuss the Al aska

Public Ofices Conmssion regulations that are now being
reviewed at various levels wthin the |egislature, he
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characterized it as a tinely issue in highlighting the need for
[the executive and legislative branches] to work in a nore
cooperative role. Although sone have suggested that |egislative
staff could [review the regulations], he opined instead that
Legislative Legal and Research Services staff need [to review
the regulations] in order to obtain a quality of review simlar
to what the attorney general perforns. The Legislative Legal
and Research Services staff are intimately famliar with the
intent and nuances through every committee neeting and every
vote, he posited, because these fol ks are constantly in contact.
He added that whenever the drafters have a problem with regard
to how a proposed statute m ght dovetail with existing law, the
[legislature] often invites themto discuss it with the attorney
general in order to determ ne how to cooperatively draft better
| egi sl ati on.

MR.  STANCLI FF added, therefore, that the [legislature] would
like to receive the sane deference in order to mnimze public
conflict and m stakes, and ensure that the regulations which
pass through the public comrent period |ook the sanme when they
are eventually put in place. M. Stancliff said that in
conversations with the Departnment of Law, he'd discovered that
sonewhere around 25 percent of the regulations are sent back
after going through the public process, which he interpreted to
nmean that the regulation that was finally adopted doesn't
exactly match the regulation on which the public comented.
However, he clarified that he isn't suggesting that all of those
were mgj or problens, because sonme are technical and granmatica
corrections. Still, there are sone that are troubling, which he
believes will be the case with the APCC regul ati ons. "The goal
here, is to work out of the 'Reg Review Committee,' both sides
of the legislature; [the] Departnment of Law is working very
cooperatively with us right now on this issue,” he said.

Nunber 1081

MR. STANCLIFF turned to the issue of cost. He suggested that
the cost for a poorly witten regulation is mllions of dollars.
Unfortunately, an entity inpacted by J[a poorly witten
regul ation] cannot obtain resolution until the admnistrative
process is exhausted. He informed the commttee that he is
tracki ng cases that have been open for 20 years. Therefore, a
smal |l investnent by the legislature in a cooperative regul atory

review process could result in huge returns in the private
sector and reductions through efficiency in the governnent
sector. Furthernore, he expressed hope that this would be part
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of a package brought forth to the public illustrating that the
| egi sl ature wants governnent to work better

CHAIR McGU RE nentioned that as the former chair of the Joint
Commttee on Admnistrative Regulation Review, she struggled
with ways in which to address the sanme problem M. Stancliff has
di scussed. From the hearings on the legislation that she
introduced, she recalled that [a cooperative approach to
regul ations] raises the level in drafting. The goal is to have
| egislators think nore thoroughly when proposing |egislation
because frequently [the legislature] has failed to be as clear

as it can when drafting. Furthernore, because of the weight
given to the executive branch, there are few nechanisns [for
correction] that can be used. Moreover, the A L.1.V.E

Vol untary case nade it clear that presentnent to the governor is
required. Chair MCQuire relayed that she likes this proposa
better than a sunset approach.

Nunmber 1297
REPRESENTATI VE GRUENBERG requested the nanme of the case or cases
that specified that the legislature can't, via statute, change a

regul ation.

CHAIR MGUI RE specified that it's the A L.1.V.E. Voluntary case.

REPRESENTATI VE GARA expressed concern with the approach that
sonmeone can be appointed from Legislative Legal and Research
Services to relate the intent of legislation during the
regul ation drafting process. He said he knows what his intent
is when working on legislation and, hopefully, the legislature
has been clear enough that the courts can determ ne the intent
with the | egislation.

M5. COITING infornmed the commttee that the forthcomng CS
allows the legislative attorney to approach the sponsor of the
| egi sl ation and discuss its intent.

MR.  STANCLI FF acknowl edged that it ~could be difficult to
interpret the intent of 60 people who voted for a neasure for 60

di fferent reasons. However, the Legislative Legal and Research
Services staff are capable of at |east sounding an alarm at
which point the leadership in the House and Senate wll be

notified to ask if there should be review He specified that
the Legislative Legal and Research Services staff aren't being
asked to make the final absolute judgnent in such situations.
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Hopefully, he concluded, the forthcomng CS wll neet the
concerns [expressed by Representative Gara].

REPRESENTATI VE SAMUELS said he tended to agree.
CHAIR MGUI RE indicated that HB 424 woul d be hel d over.
The conmittee took an at-ease from3:25 p.m to 4:00 p. m

HB 514 - CHI LD SUPPORT ENFORCEMENT/ CRI MES

Nunber 1485

CHAI R McGUJI RE announced that the next order of business would be
HOUSE BILL NO 514, "An Act relating to child support
nodi fication and enforcenent, to the establishnment of paternity
by the child support enforcenent agency, and to the crinmes of
crimnal nonsupport and aiding the nonpaynent of child support;
anending Rule 90.3, Alaska Rules of Cvil Procedure; and
providing for an effective date.” [Before the commttee was the
proposed commttee substitute (CS) for HB 514, Version 23-
LS1639\I, M schel, 2/21/04, which was adopted as a work draft
and anended on 2/23/04.]

Number 1560

REPRESENTATI VE SAMJELS noved to adopt proposed CS for HB 514
Version 23-LS1639\S, M schel, 2/26/04, as the work draft. There
bei ng no objection, Version S was before the commttee.

Nunmber 1569

JOHN MAIN, Staff to Representative Pete Kott, Alaska State
Legi sl ature, sponsor, presented, on behalf of Representative
Kott, the changes proposed in Version S. He pointed out that in
Section 1, line 9, the word "know ngly" has been placed before
"fails." In Section 3, starting on line 17, a whole new
subsection has been added regarding the definitions of "child",
"child support”, and "l awful excuse".

CHAIR McQUI RE stated that commttee nenbers have all received a
letter from the attorney general's office regarding the term
"W t hout | awful excuse."

REPRESENTATI VE GRUENBERG opined that that letter does not seem

to track the definition as the commttee previously discussed
it.
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REPRESENTATI VE GARA said he worked with Representative Kott's
office to make sure that [a person] wouldn't get thrown into
jail unless the failure to pay was knowi ngly done and was an
anount that was affordable. This issue is addressed in the
definition of "wi thout |awful excuse." Representative Gara said
Representative Gruenberg is also correct in that there were many
things that could be considered a |awful excuse. He noted that
[the bill] only addressed one definition and suggested adding
the wordi ng, "and | awful excuse includes".

MR. MAIN, continuing with his presentation, pointed out that in
Section 5, line 17 says, "and unreasonably". He relayed that
Section 7 is a new section which says, "in this section, 'child
and 'child support' have the meaning given in AS 11.51.120."

REPRESENTATI VE GRUENBERG asked M. Main to go over the sections
fromVersion | that were elimnated in Version S.

MR MAIN said he would al so di scuss the del etions. He conti nued

to explain that Section 9, lines 24-25, is a new section that
was worked on in conjunction with the Departnment of Revenue
(DOR) . In Version |, AS 47.07 was elimnated, but has been
added back into Version S, he said.

Nunber 1784

MR. MAIN continued to explain the changes to Version S. Section
10 (f) - which, in Version |, used to be [Section 9] (f) - now
says in part, "Peace officer powers granted by the agency under
this subsection may be exercised for protection in the line of
duty". Additionally, the phrases, "at sone tinme" and "approved
by the comm ssioner of public safety"™ have been renoved from
proposed AS 25.27.020(f)(1). He noted that in Section 10,

proposed [subsection] (g) contains all new |anguage that was
requested by [the Departnent of Law (DOL)].

MR. MAIN referred to Section 1 of Version | and indicated that
subsection (a)(2) was deleted and the concept enbodied in it is
now covered under Section 3 [of Version §].

VR. MAIN said the anmendnent to Version | offered by
Representative (Ogg pertaining to, "wthout |awful excuse" has
been incorporated into Version S. He went on to remark that

when a msdeneanor is filed, the Child Support Enforcenent
Division (CSED) can only charge for conduct that covers the
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preceding five years. Wth a felony, the CSED can charge for
conduct that covers the previous ten years.

Number 1929

REPRESENTATI VE GRUENBERG asked if there is a 10-year statute of
limtation for [crimnal non-support] and, if so, where in
statute that m ght be | ocated.

MR. MAIN replied he did not have that information.

REPRESENTATI VE GRUENBERG said he would like to [be provided]
that information

MR MAIN said that child support, by its nature, spans an 18-
year conmitnent and is a continuing offense as opposed to a one-

time event such as a robbery. In Taylor v. State, [failure to
pay child support] becane one continuous charge if a person
failed to pay over a period of tine. He opined that it is

appropriate for the conduct charge to reach back 10 years
because crim nal non-support is theft, even though the CSED does
not call it that. It has always been viewed as a donestic
issue, but it can be argued that a theft has occurred. He gave
an exanple of soneone stealing $500 from a store and being
charged wth a felony; however, current law allows a
noncustodi al parent to steal thousands, and sonetinmes tens-of-
t housands, of dollars from his or her child and it is only
consi dered a m sdeneanor.

MR MAIN offered an exanple wherein the CSED filed against a
noncust odi al parent with one child who was 18 years old and
another child who was 16 years old and enancipated, with the

emanci pati on having occurred six years ago. At the trial, the
defense argued that for the 16-year-old who was enanci pated over
five years ago, the charges should be dism ssed. A judge

di sm ssed the charge from the second child because the conduct
occurred outside the statute of limtations of five years. Had
there been a felony statute in place, the conduct would not have
been dismissed because the second child would have been
emanci pated wthin the 10-year period. In that case, he
continued, the CSED proceeded to trial on only one child who was
currently 18 years old. The noncustodial parent, in that case,
was $55,736 in arrears. He noted that currently, if the
noncust odi al parent can avoid paying child support for five
years past emancipation of his or her children, or five years
past the children's age of nmjority, the noncustodial parent
cannot be crimnally charged no matter what the arrears or
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conduct is and regardless of what the child support order
contains, whether it be for support for college, or for special-
needs chil dren.

MR. MAI N expl ained that when it cones to probation of a felony,
versus probation for a m sdeneanor, the success that the CSED
has had in convicted noncustodial parents nmeking regular
paynents is due to the fact that there is jail time waiting in
the wngs if they stop paying. After conviction or plea, a
court can order informal probation for a termof up to ten years
and suspended jail tinme for a year. For a Class C felony, the
anount of formal probation is ten years, and the anount of
suspended jail tinme is five years. M sdenmeanor convi ctions
receive infornal probation, whereas felony probations are
formal, he explained. Wth felony probation, the defendant is
assigned a probation officer with the Department of Corrections
(DOC). The probation officer nonitors conpliance with the court
order to stay enployed, to make nonthly child support paynents,
and follow the ternms of probation ordered by the judge.

Nunmber 2096

MR MAIN said that the current situation with a m sdenmeanor
conviction requires that CSED investigators and assistant
district attorneys serve the function of a parole officer. They
are the ones who track conpliance. Wen a defendant stops
wor ki ng and paying, or drops out, the CSED and the assistant
district attorney file a petition to revoke probation, which
involves a separate case that requires a report by a CSED
investigator, a court filing, an arraignnent, and a judicial
heari ng. When a petition to revoke probation is adjudicated,
the CSED can request that the court inpose those parts of the
crimnal judgnment that are suspended, unfulfilled, or unordered
by the court. For exanple, if the court orders 365 days in jai
wi th 360 suspended, the defendant would have served five days at
the time of conviction; then, at a petition to revoke probation
hearing, the CSED can ask that a portion of the remaining 360
days be i nposed.

MR. MAIN said that the CSED can also ask the court to enforce
the crimnal order that the noncustodial parents be enployed.
In m sdeneanors, it is conmmon for the courts to re-assign the
defendant on the first petition to revoke probation. In a
crimnal non-support context, the court is likely to tell a
defendant to get a job and start paying, and the defense
attorney is going to drag out the petition to revoke probation
by receiving continuances until the client is enployed again.

HOUSE JUD COW TTEE - 38- February 27, 2004



Wen the case is adjudicated and the client is working and
payi ng agai n, the court is hesitant to incarcerate a
noncust odi al parent.

Nunmber 2176

MR. MAIN said that even if the court remands the defendant for
sonme of the suspended jail time, it is going to be assigned in
smal | al | ot nents; in other words in 10-day, or 20-day
al | ot ments. Because the CSED has no other tools, it has been
very successful in getting msdeneanor probation for 5 to 10
years. It's the only hook it has, at this point, and it's not a
very effective one. Ideally, a m sdenmeanor charge would nean
that a defendant is placed on probation for 3 to 5 years, and
the CSED would file one, naybe two petitions to revoke
probation, but no nore, and after the second one, would be able

to file a felony [charge]. O, when the conduct is appropriate,
the CSED would file a felony charge. Again, with a felony
conviction, there is a probation officer assigned to nonitor the
noncust odi al parent's conpliance wth enploynent, nont hl y
paynments, and other conditions. The courts view a felony
petition to revoke probation very differently. For felony

probation, the felony officer files a petition, and the period
of suspended jail can be up to 5 years, and it is nore likely

that the court wll inpose jail tine. For a felony, by the
second petition to revoke probation, the argunent wll be mnuch
stronger that the anmount of jail tinme will be nonths, instead of

days. He said that this is appropriate for some of the conduct
t hat the CSED sees.

MR. MAIN said that with a m sdeneanor charge, not all defendants
are treated the sane. He gave an exanple of one person who had
a nonthly obligation of $250, one child, arrears of $5,000, and
was enployed seasonally. Anot her noncustodial parent had a
nonthly obligation of $700, four children, two narriages,
arrears of $69,000, and was enployed as a doctor or |awer or
whose contracting business was transferred into another nane.
Both of those exanples had to be charged the sane - wth a
m sdemeanor

MR MAIN requested that Sue Stancliff address the issue of
arm ng investigators.

Number 2275

SUE STANCLI FF, House Mjority Ofice, Alaska State Legislature,
expl ai ned, on behalf of the sponsor, Representative Pete Kott,
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that Section 10 gives CSED investigators the power of police
of ficers when enforcing child support laws. She went on to say:

The Departnent of Public Safety has comm ssioned CSED
investigators for 20 years. The commissions were
granted because [the] CSED had access to National
Crime Information Centers (NCIC). Their database from
the FBI was to | ocate noncustodial parents and assi st
| aw enf orcenent agencies in parental kidnapping cases.
The FBI recognized [the] CSED as a |aw enforcenent
agency when it granted access to the NC C database.
The State of Al aska, under previ ous stat ute,
recogni zed [the] CSED as a crimnal justice agency and
allowed the agency access to Alaska Public Safety
I nformati on Network, which we all know as the APSI N

Currently, CSED investigators hold a limted special

"Peace Oficer Al aska State Trooper Wthout Wapon
Comm ssi on" to perform [the CSED s] crimna

i nvestigation duties. These comm ssions grant them
the ability to do search warrants, testify at grand
jury, and issue crimnal non-support citations. [The]
CSED has interior protection for its enployees due to
t he dangers experienced there, past and present. The
custoner service center in Anchorage has bull etproof
gl ass now and Kevlar walls. | believe we probably all

recall recent articles in the paper that brought that
about . [ The] CSED investigators were issued
bul | et proof vests because of an incident that occurred
in 1995 where individuals brandished firearns.

M5. STANCLIFF said that in the past, CSED investigators have
request ed assistance fromthe state troopers, and that M. Min,
former director of [the] CSED, would be able to give the exanple
because he'd had "first-hand experience."

TAPE 04-28, SIDE B

Number 2393

MR MAIN explained that the situation was one in which an
i ndi vidual had advised [division personnel] as well as FB
personnel that he carried a firearm Therefore, the Al aska
State Troopers were called for assistance. The di spat cher

sinply turned around and called that investigator's division
office and forwarded the request for assistance back to the
CSED. M. Miin specified that the CSED has requested assi stance
from the Departnent of Public Safety (DPS), the Alaska State
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Troopers, as well as the Anchorage Police Departnment (APD) on
nore than one occasion, and in those instances, t he
af orenenti oned entities have called the CSED directly to request
that the division assist its own people, or have given the CSED
its own phone nunber, thereby referring the CSED to itself.

REPRESENTATI VE SAMJELS offered his recollection that the
comm ssioner of the Departnent of Public Safety, WIIliam
Tandeske, had expressed concerns about whether the training CSED
investigators receive includes "shoot, no shoot" scenarios.
Representative Sanuels directed attention to page 5, line 5, of
Version S and asked if that |anguage includes all the deadly
force training or only refers to technical accuracy with a
firearm

M5. STANCLI FF pointed out that [in order for an investigator to
carry a firearm the investigator nust] conplete a peace officer

training acadeny program as well as neet annual firearm
certification requirenents. Ms. Stancliff nentioned that
al though she knew the firearm certification requirenents are
quite rigorous, she didn't know what they were exactly. She

characterized the peace officer training acadeny program as a
firm foundation. She highlighted that one nust neet the annua
firearm certification requirenents, enphasizing that it is an
annual certification . Ms. Stancliff said she assunes that the
annual firearm certification requirenments would include when to
shoot and when not to shoot.

REPRESENTATI VE SAMUJELS clarified that he was asking if the
annual firearm certification requirenents included the judgnent
portion, which is the nost inportant portion of the training.

CHAIR MGURE interjected that she believes regulations wll
have to be drafted regarding the requirenents.

Nunmber 2226

REPRESENTATI VE GRUENBERG expressed concern about dangerous
situations in which the CSED requested assistance and the
division wasn't given immedi ate assistance by |aw enforcenent.
There should be no reason for that to occur, he opined. Just
because the CSED wasn't given the help it needed, Representative
G uenberg said he didn't believe that it follows that the CSED
shoul d be arned. He said he believes the solution is for the
CSED to obtain the help and assistance necessary from |aw
enforcenent, and suggested perhaps including an intent section
or attaching a letter of i nt ent speci fying that [l aw
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enforcenment] should provide the CSED wth all necessary
assistance as quickly as possible. There is no reason, he
stressed, that CSED staff should endanger thenselves on a
nonsupport matter.

CHAIR McGU RE announced that she supports "it." She pointed out
that the Alcohol Beverage Control Board investigators carry
firearns and yet those who are entering hostile situations in
which they are asking to take away significant assets from
enraged parents don't carry firearns. Chair MQ@iire indicated
agreenent with Representative Samuels that the training should
i ncl ude shooting judgnent. She specified that everyone at the
CSED doesn't need to carry a firearm and what's being discussed
here is allowng the investigators to carry a firearm She
requested that M. Min walk through sonme of the scenarios, and
noted that 33 states have nade failure to pay child support
beyond certain years or levels, a felony. She asked if other
states authorize investigators in divisions equivalent to the
CSED to carry a firearm

MR MAIN  answered t hat California's district att or ney
investigators who perform fam |y support for crimnal purposes
are considered post-certified or police-standard certified and
carry firearns. Loui siana gives its child support enforcenent
investigators the authority to carry a firearm Oregon has a
| aw, al though it doesn't armits child support investigators.

Nunmber 2034

MR  MAIN, in response to a question, explained that the
investigators currently working at the CSED have nmany years of
experience in law enforcenent, including investigations. The

investigators of the CSED do surveillance, following an
i ndividual to work in order to show that that individual has the
ability to pay. Sonetinmes CSED investigators interview
i ndividuals at the Department of Revenue office building or in
the field. Sone of these individuals have [been charged with or
been convicted of] vi ol ent crines. Furt her nore, [ CSED
investigators] are called upon to respond when the CSED has a
threat at the CSED office, and this has occurred nore than once
at the Anchorage facility.

MR MAIN recalled that approximately a year ago, the CSED
received a threat from an individual who said he was comng to

the office. When that individual entered the building, the
current director of the CSED called the investigators, not the
Anchorage Police Departnment or the Al aska State Troopers. Al l
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past directors of the CSED have responded in such a nanner and
expected the investigators to protect the CSED. However, he
noted that he didn't respond in that manner because the
i nvestigators aren't arned.

REPRESENTATI VE GRUENBERG asked if providing protection for the
agency is part of the job description.

MR MAIN specified that the CSED s investigator position
description specifies that instigators are to respond to any
energency situation, including threats.

REPRESENTATI VE GRUENBERG sai d that changes his thinking and thus
he said [CSED investigators] need the ability to protect the
agency. On a different issue, he suggested M. Miin should
followup with regard to what the legislature can do to nake
sure that [CSED investigators] have the protection necessary in
the field.

Nunber 1861

REPRESENTATI VE OGG posed a situation in which an investigator
gathers all the information he/she needs and confronts the
individual. In such a situation, who perforns the arrest of the

i ndi vi dual , he asked.

MR. MAIN answered that arrests would be left for the Anchorage
Police Departnment or the Alaska State Troopers to perform It's
not in the job description of CSED investigators to arrest
i ndi vi dual s. For m sdeneanors, individuals are given a sunmons
or a citation instructing themto cone to court. Sonetinmes the
U.S. Marshals have had to arrest individuals in cases involving
federal [jurisdiction].

REPRESENTATI VE OGG remarked that when the individuals have
committed felonies, these individuals are different characters
under the | aw. He pointed out that [law enforcenent] can use
extrenme force and sonetinmes deadly force when apprehending a
felon who is escaping. [Under this legislation, those who have
failed to pay child support] wll now fall into [the felony
cat egory]. Representative (Ogg posed a situation under this
proposed statute in which [an individual who has failed to pay
child support] is determned to be a felon and that i ndividual
takes off. He questioned what an armed investigator woul d do.

MR MAIN answered that the investigator would allow the
individual to flee. He explained that the reason the
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| egi sl ation specifies that [peace officers powers granted by the
agency may be exercised] is for protection in the line of duty.
"There is no reason ... for themto shoot anyone unless it's for
the protection of thenselves or others,"” he specified. M. Min
enphasi zed that the investigators currently with the agency have
been trained extensively throughout the vyears and these
investigators, even if arned, know that they have no reason to
shoot a fleeing felon.

CHAIR McGUI RE highlighted that peace officer powers conme wth
all the obligations those powers carry. She said she assunes
that there would also be a policy crafted with regard to
granting peace officer powers.

Nunmber 1689

CHAIR MGURE recalled that Ilast year this conmmttee heard
Representative Croft's legislation that allows anyone in the
state to carry a concealed weapon so long as the individual
isn't a felon. Chair McGQuire remarked that it's the commttee's
obligation to renenber that legislation as well as keep policies
conmi ser at e. For exanple, it seem ironic if the [policy] is
that any man or woman over the age of 18 who isn't a convicted
felon can carry a weapon, while a person who, as part of his or
her job description, is required to be the source of protection
for a departnment cannot.

REPRESENTATI VE GRUENBERG characterized Chair MQ@ire's coments
as very persuasive. He asked if the CSED office in Anchorage
enpl oys any security neasures, such as the screening that is
done at the court building.

MR MAIN relayed that the CSED office in Anchorage is being
reviewed extensively wth regard to providing security for the

entire building [the Atwood building]. This review is occurring
[partly] because the governor's office and the |Iieutenant
governor's office are located in that building as well. One of

the options that has been reviewed is sonmething simlar to [the
screening] that occurs at court buildings.

REPRESENTATI VE GARA turned attention to page 5 [line 4] and
asked if the investigators have to conplete and pass a peace
of ficer training acadeny program

MR MAIN confirned that the intent is for the investigators to
successfully conplete a peace officer training acadeny program
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REPRESENTATI VE OGG drew attention to page 4, Section 10, and the
| anguage specifying that peace officer powers may be used for
protection in the line of duty. Representative (Ogg said that
the language is perm ssive, although it isn't [imting.
Therefore, when [an investigator] has the full range of police
officer powers, it would seem that [the investigators] would
have the ability and in fact have a duty to arrest a fleeing
fel on.

CHAIR MGUI RE asked if there was any objection to altering the
| anguage [on page 5, line 1] to read as follows: "exercised for
protection only in the line of duty."

MR. MAIN said he saw no problemw th such a change.
Nunber 1422

REPRESENTATIVE OGG clarified that he didn't want to limt the
powers but merely wanted to be clear on the intent.

MR. MAIN noted that even the Anchorage Police Departnent won't
go after fleeing felons. In fact, there are policies in place
that specify when a chase is discontinued.

REPRESENTATI VE OGG expressed the need to be clear with regard to
whet her t he | egi sl ation only speaks to [imting CSED
investigators to protection only in the line of duty or whether
t he broader power desired.

MR MAIN clarified that the goal is to protect these [CSED
i nvestigators], but not give them the broad power that would
[require] themto nake arrests.

REPRESENTATI VE GRUENBERG pointed out that this also includes
protection of the office. He explained that he now supports
armng [CSED investigators] because, although [investigators]
can wait for the police to arrive when [in the field], [a CSED
investigator] can't wait for the police when an enraged obligor
arrives at the CSED offi ce.

CHAIR McGQUI RE remarked that she believes that [the |anguage] is
cl ear enough, especially because if "we try to mcronmanage it
too much, we run into problens."

Nunber 1282
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REPRESENTATI VE GARA noved that the commttee adopt Anendnent 1,
a handwitten anendnment, which read [original punct uati on
provi ded] :

Insert at p.2 line 25
after "efforts”

"and also includes any lawful excuse that is
ot herwi se provided by |aw. "

CHAI R McGUI RE obj ect ed.

REPRESENTATI VE GARA explained that [this legislation] creates a
felony and a m sdenmeanor for those who don't pay child support.
The language in the statute specifies that if one doesn't pay
child support and has no | awful reason for not paying, then that
i ndi vidual goes to jail. Therefore, the focus is with regard to
whet her the individual has a |awful excuse for not paying child
support. Upon review of the cases, it seens that the failure to
pay has to be knowing [there is child support to pay] and
failure to pay an anount that the individual can pay. The
drafters placed nost of the |anguage dealing wth the
aforenentioned in the definition of a | awmful excuse, he noted.

CHAIR McGQUI RE specified that this |anguage can be found on page
2, line 23 of Version S. She then pointed out that the
annotations for AS 11.51.120 specifies the follow ng: "The
Al aska Court of Appeals interpreted 'without |awful excuse' to
nmean that the state is required to establish, as an el enent of
crim nal nonsupport under this section, that the accused had the
financial ability to pay the support - that is, that the accused
either actually had funds available for paynent of support or
that he could have obtained such funds through reasonable
efforts.”

REPRESENTATI VE GARA said that the previously referenced standard
is a good standard to put in the |aw However, he pointed out
that now it would say that that is the only lawful excuse and
thus he asked if there are other |awful excuses. To be
cautious, he said he was thinking of adding |anguage "or any
ot her | awful excuse".

MR. MAIN specified that the najor |awful excuse would be that an
individual can't afford to pay the child support. He informed
the committee that of the $300 million in [child support] debt,
approximately 70 percent of those obligors mnmake Iless than
$10, 000 a year. In further response to Representative Gara, M.
Main informed the commttee that after the investigators closely

HOUSE JUD COW TTEE -46- February 27, 2004



scrutinize each case with regard to neeting the [|lawful excuse]
criteria, each case is further scrutinized by the district
attorney assigned to the case. M. Main acknow edged that each
child support enforcenent case is surrounded by different
ci rcunstances and thus the issue becones whether the individua
has the ability to pay or not.

REPRESENTATI VE GARA asked if M. Miin would have any difficulty
with defining "Il awful excuse" as specified in Arendnent 1.

MR MAIN replied that he has no problem with that, although he
said he didn't know what other |awful excuses there would be.

REPRESENTATI VE GRUENBERG pointed out that technically, sonmeone
could have the ability to pay but legally have the noney tied up
in a bankruptcy, injunction, or sequestration.

CHAIR MGQU RE interjected, "Or a piece of property they don't
want to sell."”

REPRESENTATI VE GRUENBERG specified that not wanting to sell
isn't enough because an individual can be ordered to sell it.
Representative Guenberg clarified that he is referring to
sonething that legally prevents the individual from]|[paying].

Nunmber 0902

REPRESENTATI VE GRUENBERG then turned to the annotation to [AS
11.51.120] and suggested that this [proposed] statute not define
"l awful excuse" because the courts [have already done so].
Frankly, it would be sinpler, he remarked. Furthernore, he said
he didn't believe "child support” needs to be defined because
it's an instance of tautology.

REPRESENTATI VE GARA di sagreed and expl ained that "lawful excuse"
does need to be defined. In Alaska, the statute doesn't |ist
reasons why one mght justifiably not pay child support.
Furthernore, the suprene court hasn't provided any guidance on
this. Qher states have taken the approach the court of appeals
did [with Taylor v. State] by inferring that the |egislature
nmeant, "unless you have no ability to pay," while others have
not inferred in that requirenment. Representative Gara coment ed
that he liked the court of appeals rule and questioned why one
woul dn't include it in the |aw He noted that New Mexico and
Tennessee follow a simlar rule.
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REPRESENTATI VE GRUENBERG sai d that he believes Arendnent 1 would
be helpful otherwise the [courts] mght say the [definition
specified in the legislation] is the only definition. However,
he pointed out that the nunber of reported decisions in crimnal
cases in Alaska that reach the Al aska Suprene Court is mniscule

and wusually involve procedural issues of a constitutiona
nat ur e. As a practical matter, a decision from the court of
appeals in Alaska is the court of highest appeal. Therefore

Representative Guenberg said he felt confortable wth the
[ Taylor v. State] decision.

Nunmber 0636

CHAI R McGUI RE expressed concern with regard to Anendnent 1. She
said she didn't really know what the proposed |anguage really
nmeans. Furthernore, she said she didn't want to provide too
many excuses. She turned to the nmenorandum from the Departnment
of Law dated February 26, 2004, and offered the follow ng: in
the Tayl or case, the defendant argued that the |anguage "w thout
| awf ul excuse" was inperm ssibly vague and, because of that, the
def endant charged that he didn't have sufficient notice of the

"precise conduct t hat [t he] crim nal nonsupport statute
purported to prohibit." She relayed that the nenorandum said
the follow ng: "The court found that: "the statute, as

construed, affords adequate notice of the conduct it prohibits,
so that reasonable people need not guess at its neaning.'"
Chair McGQuire said that although she is concerned with regard to
goi ng beyond that, she did believe there is nerit in including
it in statute.

REPRESENTATI VE GARA wi t hdr ew Anendnent 1
Number 0493

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Amendnment 2, to delete from page 2, line 22, the |anguage: "(2)
"child support' neans support for a child;".

MR. MAIN, in response, explained that the Departnent of Revenue
felt that there was another way to address [the definition of

child support] but Legislative Legal and Research Services felt
that the |anguage specified is how it should be addressed.

CHAIR MGU RE announced that she supported leaving in [the
definition of child support].

Number 0414
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A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Anmendnent 2. Representati ves (Ogg, Sanuels,
and McGQuire voted against it. Therefore, Amendnment 2 failed by
a vote of 2-3.

Nunmber 0353

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Amendnent 3, which read [original punctuation provided]:

Page 4 following line 9. Insert new bill section to
read:

*Sec.8 AS 12.55.139 is anmended to read:

Penalties for crimnal nonsupport In addition to other
penalties inposed for the offense of crim nal
nonsupport under AS 11.51.120, the court may suspend,
restrict, or revoke, for the period during which the
arrearage continues to exist [FOR A PERIOD NOI TO
EXCEED SI X MONTHS], a recreational license as defined
in AS 09.50.020(c), if the defendant is a natural
per son.

Renumber bill sections and bill section references
accordingly.

Number 0319
CHAI R MGUI RE obj ected for discussion purposes.

REPRESENTATI VE GRUENBERG explained that Amendnent 3 would
increase the penalty wunder [AS 11.51].120. Furthernore, it
would increase the period that a recreational |icense can be
revoked. Currently, a recreational |icense can be suspended for
six nonths, which really isn't effective for a msdeneanor.
Amendnment 3 wll allow the court to "suspend, restrict, or
revoke, for the period during which the arrearage continues" and
thus put sone teeth into this [penalty], he opined.

CHAIR MGU RE renpved her objection. There being no other
obj ection, Anendnent 3 was adopt ed.

Nunber 0171
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REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Amendrent 4, which read [original punctuation provided]:

Page 3 following line 10: Insert a new section to
read:

"(c) In addition to the provisions of (a) and (b)
of this section, aiding the nonpaynent of child
support in the first degree is punishable by |oss or

restriction of a recreational |icense as provided in
AS 12.55. 139.

Page 4 following line 9: Insert new bill sections to
read:

*Sec. 8 AS 11.51.122 is anended to add a new
subsection to read:

(f) In addition to the provisions of (a)-(e) of this
section, aiding the nonpaynent of child support in the
second degree is punishable by loss or restriction of
a recreational license as provided in AS 12.55.139.

*Sec. 9 AS 12.55.139 is anended by adding a new
subsection to read:

(b) In addition to other penalties inposed for the
of fense of aiding the nonpaynent of child support in
the first degree under AS 11.51.121 and for the
of fense of aiding the nonpaynent of child support in
the second degree under AS 11.51.122, the court may
suspend, restrict, or revoke, for a period not to
exceed one year, a recreational license as defined in
AS 09.50.020(c), if the defendant is a natural person.

Renumber bill sections and bill section references
accordingly.

Nunmber 0168
CHAI R MGUI RE obj ected for purposes of discussion.
REPRESENTATI VE CGRUENBERG expl ai ned that Amendnent 4 references

Amendnent 3 and allows the loss or restriction of a recreational
| i cense.
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CHAIR MGQJ RE renoved her objection. There being no other
obj ection, Anendnent 4 was adopt ed.

Nunber 0125

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
[ Conceptual] Amendnent 5, which read [original punctuation
provi ded] :

Page 3 following line 10: Insert a new subsection to
r ead:

"(c) In addition to the provisions of (a) and (b)
of this section, aiding the nonpaynent of child
support in the first degree is punishable by |oss or

restriction of a business license as provided in AS
12.55. 139.

Page 4 following line 9: Insert new bill sections to
read:

*Sec. 8 AS 11.51.122 is anended to add a new
subsection to read:

(f) In addition to the provisions of (a)-(e) of this
section, aiding the nonpaynent of child support in the
second degree is punishable by loss or restriction of
a business license as provided in AS 12.55. 139.

*Sec. 9. AS 12.55.139 is anended by adding a new
subsection to read:

(b) In addition to other penalties inposed for the
of fense of aiding the nonpaynent of child support in
the first degree wunder AS 11.51.121 and for the
of fense of aiding the nonpaynment of child support in
the second degree under AS 11.51.122, the court nmay
suspend, restrict, or revoke, for a period not to

exceed one year, a business license issued under AS
43. 70.
Renunber bill sections and bill section references

accordingly.
Number 0070

CHAI R MGUI RE obj ected for purposes of discussion.
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REPRESENTATI VE GRUENBERG expl ai ned that [Conceptual] Anendnent 5
states that for aiding and abetting [the nonpaynent of child
support], an individual can |lose his or her business |icense.
This would also put sonme teeth into [the penalties for
nonpaynent of child support], he opined.

TAPE 04-29, SIDE A
Number 0001

REPRESENTATI VE GRUENBERG, in response to Representative Sanuel s,
said that aiding and abetting is a statutorily-defined basic
crine.

REPRESENTATI VE SAMJELS surm sed, "You're paying them under the
table for the reason of getting away from child support
paynments."”

CHAIR MQGQJRE said, "And, there is the nental i ntent of
"knowi ngly', correct?"

REPRESENTATI VE SAMUELS replied, "Absolutely."

REPRESENTATI VE GARA said he felt it was too harsh to renove the
busi ness license, and going to jail was enough of a sanction.

REPRESENTATI VE OGG said there seenmed to be "typos" in that both
anendnents 4 and 5 reference the sane subsecti ons.

REPRESENTATI VE CGRUENBERG offered his anmendnment as conceptual.
He said his intent is to deter crimnal conduct and to enforce
conpliance with the child support |aw Havi ng [ Concept ua
Amendnment 5] as a potential sanction for businesses may be far
nore effective than anything el se, he opined. He said he wanted
the court be able to suspend a business owner's |icense, but
suspend that portion of the sentence, if the defendant is
conpliant.

REPRESENTATI VE SAMUELS agreed with Representative Gara because
of the potential harmto the enpl oyees of a suspended business.

CHAIR McGU RE asked if there was any further discussion. She
mai nt ai ned her objection [to Conceptual Amendnent 5].

Number 0325
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A roll call vote was taken. Representative G uenberg voted in
favor of Conceptual Anendnent 5. Representatives (Qgg, Sanuels,
Gara, and MQ@iire voted against it. Therefore, Conceptual
Amendnent 5 failed by a vote of 1-4.

Nunber 0377

REPRESENTATI VE SAMJELS noved to report the proposed CS for HB
514, Version 23-LS1639\S, M schel, 2/26/04, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 514(JUD) was
reported from House Judiciary Standing Comrttee.

ADJ QURNVENT

Nunber 0382

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 5:20 p.m
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