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W TNESS REG STER

JAMVES JORDAN, Executive Director

Al aska State Medical Association (ASMA)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified that HB 472 is an inportant and
necessary elenent to create the practice environnent that wll
hel p Al aska recruit the doctors it needs.
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ALEX MALTER, MD, MPH; President

Al aska State Medical Association (ASMA)

Juneau, Al aska

POSI TI ON STATEMENT: Rel ated ASMA' s support of HB 472.

GEORGE RHYNEER, MD

Al aska Heart Institute

Anchor age, Al aska

POSI TI ON STATEMENT:  Encouraged the commttee to favor HB 472.

JOHN DUDDY, MD; President

Al aska Physi ci ans and Sur geons

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 472, reviewed how
Al aska's practice environnent has changed and is on the brink of
crisis.

Rl CHARD COBDEN, MD

Tanana Valley Cinic

Fai r banks, Al aska

POSI TI ON STATEMENT: Testified in regard to the inportance of HB
472.

RON NEUPAUER, Presi dent

Medi cal Underwriters of California;

Medi cal | nsurance Exchange of California (M EC)

California

POSI TI ON STATEMENT: During discussion of HB 472, discussed the
nmedi cal mal practice environnent in Al aska.

LAURI E HERMVAN, Director

Governnment Affairs

Provi dence Health Systemin Al aska

Anchor age, Al aska

POSI TI ON STATEMENT:  Announced Provi dence's whol ehearted support
of HB 472.

PAULA JACOBSON, Attorney and Nurse

Anchor age, Al aska

POSI TI ON STATEMENT:  During discussion of HB 472, testified that
the $250,000 cap would severely penalize the elderly, rural
Al askans, and chil dren.

DONNA McCRADY, Past Presi dent

Al aska Acadeny of Trial Lawers
Anchor age, Al aska
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POSI TI ON STATEMENT: During discussion of HB 472, related the
realities of practicing in the area of nedical mal practice.

KATHY DALE
Anchor age, Al aska
POSI TI ON  STATEMENT: Speaking as a victim of malpractice,

inplored the coommittee not to pass the cap proposed in HB 472.

RAY BROWN, Attorney

Dillon & Findley, PC

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified that those nedical nmalpractice
cases involving people who have been catastrophically injured
woul dn't be litigated under the $250,000 cap proposed by HB 472.

M KE HAUGEN, Executive Director

Al aska Physicians & Surgeons, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 472, discussed the
nmedi cal mal practice environnent in Al aska.

ACTI ON NARRATI VE

TAPE 04-24, SIDE A

Nunber 0001

CHAIR LESIL MGJURE called the House Judiciary Standing
Commttee neeting to order at 1:04 p.m Represent ati ves
McCGuire, Anderson, (Ogg, and Samuels were present at the call to
order. Representatives Holm Gara, and G uenberg arrived as the

meeting was in progress.

HB 472 - CLAI M5 AGAI NST HEALTH CARE PROVI DERS

Nunmber 0068

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO. 472, "An Act relating to clains for personal
injury or wongful death against health care providers; and
providing for an effective date."

Nunmber 0164
REPRESENTATI VE ANDERSON, speaking as the sponsor, said that HB
472 is an inportant piece of legislation that proposes to nodify

the current policy regarding how nuch a person can get for pain
and suffering in nedical liability cases. Specifically, HB 472
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proposes a hard cap of $250, 000. Currently, for nost injuries,
AS 09.17.010 allows for the greater of $400,000 or $8,000 tines
the life expectancy of the claimant. For severe physical
i npai rment or severe physical disfigurement, the [current] cap
is the greater of $1 nillion or $25,000 tinmes the life
expectancy of the clainmant. Because these awards "ratchet" to
t he hi gher amobunt they are known as soft caps.

REPRESENTATI VE ANDERSON said he believes that a $250,000 cap
will inprove the "nedical liability risk” environnment in Al aska.
When nedical-liability insurance carriers examne a market for
the purpose of [underwiting] policies, they take into account
many factors, one of which is the likelihood of big payouts. He
opi ned that because the current situation in Alaska regarding
big payouts is uncertain many insurance carriers have "departed
from our state.” Establishing a hard cap of $250,000
establishes certainty, he stated. Representative Anderson
informed the conmmttee that beyond the commttee packet, each
menber should have a black three-ring binder of relevant
i nformation. He explained that the desire is to place
[ Alaska's] health care in line with other states' health care
whil e al so ensuring affordable health care.

Number 0423

REPRESENTATI VE ANDERSON turned to nedical liability coverage and
pointed out that in order to protect their assets npbst doctors

indemmi fy thenselves with insurance. Furthernore, health care
facilities require that doctors carry insurance. He pointed out
that this insurance also protects the patient. However,

restrictions or mandates placed on nedical practitioners wll
extrapol ate out to the public, he enphasized.

REPRESENTATI VE ANDERSON said that it's critical that nedical
liability insurance be available for doctors, which he opined is
difficult at this point [in Al aska]. He informed the conmttee
that just a few nonths ago four carriers offered nedical
liability insurance in Al aska. However, now there are only two
carriers. If one of the remaining two carriers |eaves, he
predi cted disaster because the remaining carrier wouldn't be
able to handle all the physicians in the state. Alaska is also
experiencing a shortage of doctors. As a result of all this,
the nunber of clains on these insurance policies is rising. He
related that the Physician Insurance Association of America
reports that nearly 8 percent of all awards exceed $1 nmillion

Wthout a hard cap, which this |egislation proposes, there is no
reason to think this trend will change. Representative Anderson
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pointed out that |[Alaskans] depend on Alaska's health care
professionals for quality health care, which is why he sponsored
HB 472. Furthernore, these health care professionals need to be
indermified to provide that care. |In conclusion, Representative
Anderson said that his constituents and their health care
providers are depending upon the legislature to create an
environment in which insurance carriers have confidence to wite
t hese policies.

Nunber 0717

JAMES  JORDAN, Executive Director, Al aska State  Medical
Associ ation (ASMA), infornmed the committee that he also serves
on the Board of Directors for the Medical Underwiters of
California, which is the "attorney in fact," the operating
conpany, for the Medical Insurance Exchange of California
(M EQ). He explained that he will first discuss the practice
environnent and the environment in Alaska with regard to the
recrui tment of new physicians. M. Jordan paraphrased from the

followng witten testinony [original punctuation provided]:

Il would like to tell you a short story about nedical
care in Alaska. This story is about a patient who had

a routine physical last sumer done by a general
internist in Anchorage. That doctor, during the
course of the examnation discovered a suspicious
tunmor in the patient's lower G tract. A hastily
arranged col onoscopy, along with a biopsy, confirnmed a
very rare cancerous tunor - and one that is normally
Wi t hout synptons. As a matter of fact, this type of
cancer is typically not discovered until it has spread

to the brain, heart, and/or [|ungs. The good news is
that it was caught at a very early stage by a skilled
doctor and was successfully treated by surgical
removal . So, you may wonder why | am relating this
story to you that has a happy endi ng.

For one reason, this story is very personal. The
patient referred to is ny wfe. For another, it
highlights the need in Alaska for well-trained
physicians in sufficient nunbers to provide the care
that our <citizens need and deserve. The genera
internist who saw ny wife is Dr. R chard Neubauer, who
happens to be about ny age as well as ny own personal
physi ci an. Dr. Neubauer graduated from Yale Medical
School and did graduate nedical education at the
University of Mchigan. As | previously nentioned, he
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is a general internist. Ceneral internists are in
very short supply in Al aska. A Fall 2002 Providence
study shows a shortage of 43.25 full tinme experienced

general internists in Anchorage al one. | believe you
will hear testinony that the nunber of general
internists continues to drop. Those remaining are

overtaxed in their practices, in their emergency room
call and coverage schedules, and, in sonme cases, have
sinply left the state to pursue a practice that allows
themto have a famly life.

What woul d have happened had Dr. Neubauer not been
around for ny wife? O for that fact, the surgeon,
Dr. June GCeorge, who is one of only two board
certified colo/rectal surgeons in the entire state?
Per haps a general surgeon could have treated her, but
that sane Providence study also shows a deficiency in
Anchorage alone of 19.8 full tinme equivalent general
sur geons. The shortages are real. Dr. Neubauer and
|, being contenporaries, often nuse, "Wwo wll be
around to care for us?"

HB 472 is an inportant elenent necessary to create the
practice environment that wll help us recruit the
doctors we need in Al aska.

MR JORDAN said that the $250,000 hard cap on nonecononmics will

set the standard that will help Al aska recruit physicians. M.
Jordan informed the conmttee that there are two suprenme court
cases that address the process of inforned consent. Al aska

statute, he explained, requires that any tinme a health care
provi der suggests a course of treatnent, the patient nust be
provided wth sufficient information to nmke an inforned
decision with regard to the proposed care. In 1993 Kornan v.
Mallin was the first semnal case involving infornmed consent.
The aforenmenti oned case established sonme requirenents for the
process of informed consent. However, it didn't provide any
gui delines for the physicians. Later, there was the Marsingil

v. OMlley case in which the Al aska Suprene Court rendered a
judgment in the fall of 2002. The Marsingill v. O Mlley case
followed the same course as Korman v. Mallin and again, didn't
provi de any guidelines for the physicians. Additionally, Kornan
v. Mallin involved a phone call in the mddle of the night from
a patient to the surgeon. The surgeon reconmended that the
patient go to the energency room which pronpted the patient to
ask whether a tub would be put down the nose to the stomach.
The patient choose not to go to the emergency room and
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therefore several hours later the patient collapsed and ended up
with a cerebral event. In the Marsingill decision the court
gave specific directions to the lower <court to rehear the
[ Korman v. Mallin] case involving the inforned consent issue
with regard to calls in the mddle of the night. M. Jordan
pointed out that [the commttee packet should include] a rather
extensive analysis by Anchorage attorney Howard Lazar. M.
Jordan related that M. Lazar indicated that this type of
potential liability could stop physicians fromtaking calls from
patients and sinply rely on the standing instruction to proceed
to the enmergency room However, from a patient care standpoint
he didn't believe that was a good idea. Therefore, the |anguage
in HB 472 that relates to calls in the mddle of the night
[attenpts] to respond to the issues raised in the Marsingill
case.

Number 1239

CHAIR MGURE explained that [in response to the Marsingil
case] at the legislative level, there have been attenpts to

i npl enent tel enedi ci ne across Al aska. Therefore, she inquired
as to the inpact the Marsingill case will have on tel enedicine.

MR. JORDAN answered that he believes that it wll  help
t el enedi ci ne. The specific |language in HB 472 deals with the
nmeans, as in "electronically provided," and deals wth the

circunstance in which a patient doesn't avail hinmself or herself
of a nessage provided electronically from [a health care
provi der].

REPRESENTATI VE ANDERSON, in response to Representative Gara,
clarified that his earlier statistic regarding the percentage of
mllion dollar cases was a national statistic.

Nunber 1321

REPRESENTATI VE GARA stated that he didn't have a problem wth
the informed consent anendnent , which seens reasonabl e.
However, he noted that he bristled a bit with the notion that an
informed consent anendnent s necessary because the current
statute doesn't have any standards. Representative Gara pointed

out that the standard is clearly expressed. In the jury
i nstructions, it states "A doctor shall give a patient
information that a reasonable patient would need to make an
i nf or med deci si on, and t hat i nformation woul d i ncl ude

information about risks and information about alternatives."
Furthernore, Representative Gara was concerned with M. Lazar's
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| etter because it did seem to suggest that doctors shouldn't
take cal |l s anynore.

REPRESENTATI VE GARA commented that historically Al aska has had a
problem wth doctor shortages. However, he related his
understanding that the growh rate of doctors in Alaska is
hi gher than the national average.

MR. JORDAN said that he didn't have any information with regard
to how Al aska conpares with the rest of the nation. However,
Al aska has the |owest nunber of physicians per capita in the
nati on.

Number 1414

REPRESENTATI VE GARA turned to nmalpractice rates, which have
al ways been high in Alaska. He inquired as to how much doctors
are paid in conparison to those in other states.

MR. JORDAN said that such data isn't collected. In regard to
t he deci si on-maki ng process of the physician, M. Jordan said he
would provide the comittee wth the Anerican Medica
Association's (AMA) study regarding the considerations nedical
students take when deciding where to do their residency. The
af orenenti oned study has shown that the |egal environnment, and
the availability and affordability of medi cal liability
insurance is very inportant in the recruitnment of physicians in
Al aska. M. Jordan informed the conmittee that Al aska has one
residency program famly practice residency, that produces
ei ght [physicians], which is nomnal. Furthernore, an AVA study
relates that 70 percent of residents practice in the |ocation
where they perfornmed their residency.

REPRESENTATI VE GARA asked if any of the insurance conpani es have
said that they would lower their insurance rates if this
| egi sl ati on was passed.

MR. JORDAN replied no.
Nunber 1527

REPRESENTATI VE GARA informed the commttee that in 1997 the
state's second round of mmjor tort reform was suggested by
NORCAL Mutual [Insurance Conpany (NORCAL). He expl ained that
NORCAL said that the 1997 tort reform was necessary because when
there was tort reform in the nedical arena in California, the
mal practice rates decreased significantly. Therefore, NORCAL
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wote [to the Alaska State Legislature] saying, "Over the |ong
term Alaska physicians and hospitals should see simlar
reductions in the cost of malpractice insurance if HB 58 is
enacted and upheld by the courts.” Representative Gara said
that he has al ways been bothered by the aforenentioned prom se.
Furthernore, he said he was skeptical that promse would "hold
any water today."

MR. JORDAN referred to a 1996 study done by the Anerican Acadeny
of Actuaries entitled, " Medi cal Mal practice Tort Ref orm
Lessons from the States". Essentially, this study indicates
that effective nedical liability reformis a matter of a package
of reforns. Therefore, what occurred in 1997 was part of the
package. He explained that the "gold standard"” is California's
Medi cal Injury Conpensation Reform Act (M CRA) that was enacted
in 1976. [Alaska's tort reform in 1997 doesn't include all of
the key elenents of M CRA The American Acadeny of Actuaries’
study indicates that one of the key elenents [for nedica
mal practice tort reforn] is a cap on noneconon ¢ danages that is

|l ow enough to nmake a difference. The cap in California is
$250, 000. Furthernore, the requirenent that judgnents be
"annuitized" in California is a requirement so long as the
judgnment is in excess of $50,000. However, in Alaska it's

di scretionary.

REPRESENTATI VE GARA expressed concern with referring to the
California standard as the "gold standard.” He expl ai ned that
noneconom ¢ damages covers the conpensation one receives for
pain, suffering, the inability to perform various tasks, and
ot her damages that are difficult to neasure in dollar terns.
Under a $250,000 cap, a badly paralyzed individual with a 40-
year projected lifespan would receive about $22 per day. He
asked if it's fair for soneone with a valid claimto receive $22
per day for the loss of the ability to walk, fish, carry his or
her child, et cetera.

MR. JORDAN pointed out that [the noneconom ¢ danages] are only
one elenent, noting that there is reconpense for the economc
damages. I n further response to Representative Gara, M. Jordan
said that this is a policy decision with regard to whether the
desire is to create an environnent that would allow recruitnent
of physicians in the nunbers necessary to treat patients. M.
Jordan acknow edged that the circunstances that Representative
Gara proposed are tragic, and reiterated that [noneconom c
damages] are only one elenment of the reconpense. He pointed out
that there is no |imt, nor has one been suggested, on the
econon ¢ danages. However, the recommendation is that there be
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a cap on those danmges that are nbst subjective. M. Jordan
indicated that the Ilegislature, on a de facto basis, has
established caps on noneconom c and econonmc damages with the
Mot or Vehicle Safety Responsibility Act.

CHAIR McQU RE rem nded the commttee that although she allows
quite a bit of latitude in the commttee, she didn't want the
W tnesses to feel as if they are on trial.

REPRESENTATI VE GARA stated that a basic elenent of the nenbers
decision on this is wth regard to whether this is fair
Al t hough Representative Gara recogni zed that M. Jordan doesn't
have to answer, he nmintained his question regarding whether a
$250,000 cap in the situation he posed is fair. If it isn't
fair, the commttee has to consider a |ower nonecononm c damage
limt for non-serious cases and have a higher limt for serious,
debilitati ng cases.

CHAIR MGURE pointed out that once the wtnesses have
testified, it wll be the commttee's burden to weigh the policy
deci sions of this.

Nunber 1902

REPRESENTATIVE OGG related his wunderstanding that under the
current soft cap, with all the factors involved, the maximumis
$2 mllion.

MR JORDAN said he has seen that estinnte.

REPRESENTATI VE OGG turned to the area of intentional tort, which
is reckless disregard and gross negligence. He asked if HB 472
| eaves an exception for those areas in which there are "bad
actors."

MR. JORDAN, noting that he isn't an attorney, answered that he
didn't believe HB 472 addresses that.

REPRESENTATI VE ANDERSON said he didn't recall [the |egislation]
addressing that.

CHAIR MQGQ@QUIURE recalled this discussion as it related to
honmebui |l ders under HB 340 and surnised that issues of actual

m sconduct, fraud, and other things that would be licensure
actions would be dealt wth by [ASMA's] licensing board.
Furthernore, such issues would probably be dealt wth in a
separate context. Chair McQuire said she didn't see anything in
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HB 472 that would preclude a separate cause of action being
br ought . However, she indicated the need to look into this
bet ween now and t he next hearing on HB 472.

REPRESENTATI VE OGG recalled that the |anguage "except for" was
included in the honebuilders' |egislation. He expressed the
need to be sure that the legislation isn't saying that it's
acceptable to be a bad doctor.

REPRESENTATI VE GRUENBERG asked if [ASMA] objected to including
t he above-nenti oned exception in HB 472.

MR. JORDAN replied that he didn't believe so, but noted that he
hadn't spoken with [ASMA's] board. However, this seens to enter
into the disciplinary area as well as the general civil statutes
that deal with punitive danmages.

REPRESENTATI VE OGG agreed that punitive [damages] is a different
category than pain and suffering. He reiterated the need to be
sure that soneone who is acting badly is liable for pain and
suffering.

CHAIR MGU RE rem nded Representative Oyg that HB 340 was
intended to be an exclusive limt on all causes of action based
on the actions that were derived and thus it woul d' ve

enconpassed everything. Therefore, the commttee decided to
include the |anguage saying "except in those cases of gross
negl i gence, recklessness, and intentional disregard.” Chair

McCGQuire said she believes what is being discussed with HB 472 is
a bit different in that it's nonecononm ¢ damages, which don't
i ncl ude conpensatory or punitive damages.

REPRESENTATI VE GARA pointed out that as witten HB 472 would
i npose a $250,000 cap on pain and suffering damages, even in
cases of reckless conduct. If it was intentional conduct and
anounted to sonmething like fraud that wasn't a nmalpractice
claim there would be an argunent that this [proposed] cap
woul dn't apply.

Nunber 2152

ALEX MALTER VD, MPH; Presi dent, Al aska State Medica
Association, infornmed the commttee that he is an internist in
private practice in Juneau. In regard to Representative Gara's
comment that M. Lazar's letter was a bit inflammatory, Dr.
Malter said that his practice has changed since the Marsingill
deci si on. Based on M. Lazar's letter, correspondence from his
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mal practice carrier, and what he has heard about the Marsingill
case, Dr. Malter said he has changed his practice. For exanple

in the past he would' ve attenpted to keep patients fromgoing to
the enmergency room when he thought it wasn't necessary.
However, he said that now he much nore quickly recomends people
go the energency room unless it's conpletely clear that a
patient doesn't need to go in. It's unfortunate that this is
the situation, he remarked.

DR. MALTER turned to the earlier question regarding whether
salaries are higher in Al aska commensurate with higher rates of
mal practi ce prem umns. He related that a year ago he | ooked at
different practices in different states and all the offers he
received were higher salaries than he rmakes in Al aska
Therefore, he felt it mght be a bit sinplistic to presune that
salaries in Alaska are much higher than el sewhere. Wth regard
to the question of a possible decrease in nalpractice prem uns,
Dr. Malter enphasized that this issue isn't sinply about
mal practi ce prem uns. The issue is the desire to develop a
healthy nalpractice liability insurance market that doesn't
encourage insurers to leave Alaska and is attractive when
physi ci ans consi der working in Al aska.

Number 2324

DR. MALTER noved on to his prepared testinony and paraphrased
from the following witten testinmony [original punctuation
provi ded] :

ASMA represents physicians statewide and is primarily
interested in ensuring that Alaskans receive high
quality health care.

| am here today to express ASMA's support of HB 472

and to urge you to support the bill as well. The
medical liability reforms it establishes are inportant
to Alaskans for a variety of reasons. | expect others
to testify, for exanple, how HB 472 wll help
stabilize the professional liability market, and, by
so doing, effectively tenper future increases in
federal and state expenditures on health -care. I

would like to concentrate nmy remarks, however, on
explaining how strong nedical liability refornms wll
be critically helpful in recruiting and retaining

enough well-trained physicians to provide for the
future health care needs of Alaska's citizens.
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TAPE 04-24, SIDE B
DR. MALTER conti nued:

Access to health care services is precariously limted
in the state. Alaska has one of the smallest-- if not
the smallest-- nunber of physicians per capita in the
country. A January 19, 2004 Anerican Medical News
story pertaining to the special Medicare paynent
reforns for Alaska noted the crisis in work force:
"Alaska has long ranked anbng the worst states in
terms of physician supply. In 2002, the state had
fewer than 1,350 doctors in private practice and
another few hundred in the mlitary or other
gover nment posts. The state has a population of
644, 000. . .. Only six states had a |lower doctor to
patient ration".

The article went on to identify Idaho as the state
with the worst physician shortage, estimating that
state had one non-governnent physician for every 544

pati ents. However nunbers from ASMA's own 2002
dat abase-- which we believe to be nore accurate than
data wused in the article-- showed only 1,115
physicians in active practice, or approximtely one
physician per 578 patients. Thus, it 1is quite
probabl e that for 2002 Al aska actually had the | owest
physician to patient ratio in country. Updat ed
cal cul ati ons based on our 2003 nunber indicate this is
al nost certainly still true, with one physician per
553 patients. By conparison, the state would need

about 50% nore actively practicing physicians to
approach the national average of one doctor per 360
patients.

Further exacerbating the problem Alaska' s physician
work force is relatively old conpared to the rest of
the country. The ASMA dat abase shows that over half
of the state's practicing physicians are older than
51, setting up a loomng recruitnment crisis. Thi s
scenario was ... corroborated by the State Medical
Board in a Septenber 2002 Anchorage Daily News article
title "Shingle Shortage?" Finally, a 2002 |ocal study
of physicians by Providence Health System confirns the
work force is aging, and highlights immediate
short ages of certain specialists in Anchorage,
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i ncluding general internal nedicine, psychiatry, and
general surgery.

Nunber 2294

It is because of this immnent recruiting challenge
t hat medi cal liability reform is so critically
inmportant in Alaska right now This state does not
have the capacity to "grow' physicians on its own.
Al aska has no nedical school, and of the small nunber
of students who graduate annually from the W\WAWM
[ Washi ngt on, Wom ng, Al aska, Montana, |daho Medi cal
Education Program program sone do not return to

practice here. Li kewi se, our lone famly practice
resi dency-training program is relatively smal |

Al aska is-- and will continue to be-- a net inporter
of doctors. As such, we conpete with other states

that have physician shortages, a conpetition that is
| argely influenced by the state's nedical practice
envi ronnent .

A recent Anerican Medical Association study of nedical
students found that the Ilegal environment and the

avai lability of affordable nedical liability insurance
plays a mmjor part in a graduate's decision as to
where to consider setting up practice. Al aska needs
to optimze its nedical-legal environment to help us
recruit the doctors we need. That is why the Al aska
State Medical Association supports HB 472. Wth its
$250,000 cap on non-econom c dammges, the bill
provides the "gold standard" liability reforns that
will help create the healthy practice environment so

i nportant to physician recruitnent.

ASMA understands that nedical liability reformis only
one elenment in developing this healthy environnent.
Still, because the State has already had the foresight

to enact other inportant nedical practice refornms, we
believe liability reformis the nost critical elenent
remai ni ng. I ndeed, we are pleased to have been able
to help [the] state reach this point through our
recent work on other inportant |egislation, including
the Alaska Patient Bill of Ri ghts, Pr onpt Pay
| egi sl ation, Physician Joint Negotiation |egislation,
and federal Medicare paynent reforns targeted to
Al aska. ASVMA has even offered ideas to the current
Adm ni stration regarding strategies by which the state
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could actively "market" Alaska to out-of-state
physicians. As a result of these previous and ongoi ng
efforts, ASMA believes that, except for strong nedi cal
liability reform Alaska's practice environment is
actually quite favorable.

Finally, 1'd like to point out that in the gallery
today are Dr. Jeanne Bonar, ASMA's imediate Past
President, and Dr. Paul Wrrel, the Association's
President Elect. Their attendance today, along wth

m ne, denonstrates that ASMA's past, present, and
future are all commtted to work to help attract the

wel | -trained doctors the state needs. Thank you for
your attention, and | again urge you to support HB
472.

|'d be happy to answer any questions that you may have
at this tine.

Nunber 2184

CHAIR MGQURE recalled that in the late 1960s to early 1970s,
Al aska didn't have nedical nmalpractice insurance, and therefore
the state fornmed a risk pool. Chair McQuire stressed the need
for everyone to realize the consequences whatever the policy
choice. She highlighted the need to understand that if the risk
isn't mtigated and the carriers |eave, then the state should be
prepared to again forma risk pool.

DR. MALTER noted that his partner was around when the nedical
mal practice crisis occurred sonme tinme ago, which did result in
the state formng a risk pool. He pointed out that it takes a
|l ot of noney for the state to capitalize a pool. It has been
estimated that if the situation becones worse - to the point of
not enough carriers or no carriers - it would cost scores of
mllions of dollars to nerely get started. Therefore, Dr.
Malter offered his opinion as a layperson that it would behoove
the state to have a strong nedi cal mal practice market in place.

DR. MALTER explained that when tw of the four nedica
mal practice carriers left Al aska, one of the remaining two
carriers was limted in the nunber of new policies it could
wite because of state requirenents regarding secondary
i nsurance. Therefore, NORCAL was limted and only able to take
on a nodest nunber of the physicians that were |eft w thout when
the first two carriers left. Because of the aforenentioned, the
| ast remai ning insurer was al nbst a nonopoly for a nonth or two.
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Thankful ly, the physicians seeking coverage didn't feel that
they were taken advantage of in this nearly nonopolistic
si tuation. Dr. Malter stressed that wuntil recently the
situation was one in which there was close to one carrier being
left.

MR, JORDAN informed the commttee that the capitalization for
the nmedical indemity appropriation of Alaska was $9 mllion in
the md 1970s. He explained that the anmount of capitalization a
conpany has as well as its surplus determnes how nuch it can
wite. He agreed with Dr. Milter's characterization of [the
|ate 1960s to early 1970s] as a crisis situation. Duri ng that
time, a nunber of physician-owned insurance conpanies emnerged,
i ncl uding M EC.

Number 1871

REPRESENTATI VE GARA related his wunderstanding that there has
been an unintended suggestion that the two carriers that

recently left did so because of high nmalpractice liability
exposure. However, Representative Gara said the information he
has doesn't support that as the reason those carriers left. He

asked if Dr. Mlter had any information with regard to why the
two carriers left.

DR. MALTER replied no.

REPRESENTATI VE GARA related his wunderstanding that OCNA, an
I nsurance  conpany, basically stopped witing mal practice
i nsurance nati onw de.

DR. MALTER reiterated that the concern is that this has been a
crisis nationwide, with certain states experiencing nore of a
crisis than others. Dr. Malter reiterated that he didn't nean
to suggest that the goal is to reduce mal practice premuns. The
main notion is that by setting a cap, the insurance conpanies
have a better idea wth regard to future risk, which creates a
market that 1is nore attractive to enter. Furthernore, a
heal t hi er environnent for physicians to practice and recruit new
physi ci ans i s created.

REPRESENTATI VE GARA commented that he believes that makes sense
in that perhaps a hard cap is necessary rather than the current
soft cap. He surnmised that the soft cap results in a situation
in which the [anpbunt of the] soft cap could continue to increase
unless there was a firm guess on an individual's Ilife
expectancy. Representative Gara inquired as to whether there is
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any support for a two-tiered hard cap that would have a |ower
damage cap, simlar to what is suggested in HB 472, for pain and
suffering and | oss of enjoynent of |ife and a hi gher damage cap
for a Ilife-long debilitating injury, involving significant
di sfigurement, paralysis, or something of that nature.

DR. MALTER said he would have to approach the board on the
matter. However, he expected that sonme on the board woul dn't be
confortable wth that. He pointed out that the nedical
mal practice liability nmarket is healthier in the states with a
single hard cap. Experiences from other states are being used
to develop statutes that will help create a healthy mal practice
mar ket in Al aska.

MR. JORDAN turned to Representative Gara's understanding that
CNA stopped [witing mal practice insurance nationw de] and said
that isn't the case. He inforned the commttee that CNA is the
| argest writer of nedical liability insurance for physicians in
the State of |daho.

Nunber 1812

REPRESENTATI VE OGG inquired as to the nunber of physicians, on
an annual basis, in Alaska from 1995 to the present. He al so
asked if the earlier nention of Alaska [having fewer than] 1,350
physicians [in private practice] includes governnental and
guasi - gover nnent al physi ci ans such as Native [ physicians].

DR. MALTER specified that the 1,350 nunber was an estimate from
the national association [AMA], but ASMA believes its nunbers
are [nore accurate]. Reiterating his earlier testinony, Dr.
Malter related that ASMA data shows that 1,115 physicians were
in private practice and thus there is one physician per [578]
patients. He noted that these are the sane cal cul ations that
are done when the [AMA] is conparing states. Al t hough the
nunbers nmay not seem parallel, the belief 1is that the
conparisons with other states are as accurate and valid as
possible. In further response to Representative Ogg, Dr. Mlter
said he would provide information with regard to the nunber of
gover nnent al and quasi - governnental physici ans.

REPRESENTATI VE OGG turned to the issue of aging physicians in
Al aska and the lack of recruitnent. Havi ng served on various
boards and having held various jobs over the |ast few years,
Representative Ogg opined that the aging population isn't
strictly Ilimted to the medical profession. For instance, he
predicted that the age of the average fishing permt holder is
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probably around [51], and furthernore the recruitnent into the

fishing industry is [lacking as well]. Representative Qgg
suggested that what is occurring in the nedical profession is
probably reflective of the state as a whole. Furt hernore, he

suggested that perhaps Alaska just isn't that attractive of an
environment, especially in the context of Alaska' s fiscal
si tuation.

DR. MALTER said that the analogy of the fishernen is a bit
probl ematic. There are people who need nedical care and thus he
contended that such a significant dearth of physicians is
potentially nore problematic to the public health and safety of
the state than a dearth of fishernen.

REPRESENTATI VE OGG clarified that he was attenpting to attain a
better global understanding of what is going on and thus he
surm sed that physicians |ooking around would review the fiscal
situation of the state. He indicated that the state's current
fiscal state could be driving the situation being addressed
t oday.

CHAIR MGURE interjected her belief that it's probably a
conbi nation of factors, including Al aska's renoteness and |ack
of a nedical school. Therefore, she believes that the focus
today should include the other factors. She offered to work on
other [factors] while noting that the aging of Al askan
physicians is a large problem especially in rural areas.
Furthernore, since there are no guarantees from the insurance
conpanies, the state can only try to reduce its exposure and
remain attractive enough to maintain the current carriers and
possi bly attract nore.

Number 1511

REPRESENTATI VE GRUENBERG asked if [ ASMA] is an integrated
medi cal association in which everyone has to join. [ The
response was inaudible.] Representative Guenberg suggested

that perhaps there could be a survey either directly [to
physi ci ans] or through the D vision of Qccupational Licensing in
order to determine the |level of job satisfaction. He pondered
whet her Al aska just doesn't offer enough noney for physicians in
conparison to other areas of the country.

DR. MALTER recalled that M. Jordan pointed out that the |argest
determnant for the location in which people practice is the
| ocation of their residency. Al aska has one snmall residency
pr ogram Therefore, the state needs to inport physicians.
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Having 50 percent fewer physicians per capita wuld seem to
indicate that Al askans aren't receiving such high quality care.
Al though [the state] is a bit constrained in what it can do,
[the state] can neke the practice environnment conducive [to
recruitnent].

REPRESENTATI VE GRUENBERG highlighted that the student |oan
program could be used [to address this problen. He suggested
that perhaps nonresident nedical students who enter into an
agreenent to practice in the state could be eligible for an
Al askan student | oan. Representative G uenberg nentioned that
the nedical community is accustoned to thinking creatively to
address problens, and therefore he requested the nedica
community's help with this. Representative G uenberg noted that
hi s own physician was present today.

DR. MALTER noted that the adm nistration has been approached
with regard to ideas of addressing the recruitnent problem I n
further response to Representative Guenberg, Dr. Milter agreed
to provide the conmttee with a |ist of the ideas.

Number 1205

GEORGE RHYNEER, MD, Alaska Heart Institute, informed the
commttee that he is a cardiologist who has been practicing in
Al aska since 1971. He further infornmed the comrittee that he is
a founding nenber of the Alaska Heart Institute and a board

menber of Alaska Physicians and Surgeons. Dr. Rhyneer
encouraged the commttee to favor HB 472, which is about access
to nedical -care. Dr. Rhyneer recalled that when he started

practice in 1971 there was no heart program He and his partner
started the heart program and the first cardiac catheterization
| aboratory in Anchorage. Back in 1973, the heart surgery
program was organi zed.

DR. RHYNEER noted that other physicians were attracted to Al aska

because of the opportunities in this state. There was no
probl em finding good enployees, an office, a good hospital in
which to practice, and obtaining nmalpractice insurance. He
referred to nmalpractice insurance [at that tine] as an
afterthought and noted that it was only $80 a year. Si nce
Al aska was attractive to physicians, Alaskans have enjoyed
remar kabl e inprovenent in access to nedical care. In fact,
physi ci ans have nmoved to snaller communities and the |arger
cities have sophisticated services. However, conditions are
changing. As the technical ability to deal with serious illness
is inproving, other circunstances are worsening. Many
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physi cians are nearing retirement age and too few physicians are
bei ng trained nationally.

DR. RHYNEER echoed earlier statenents with regard to the need to
import virtually all physicians in Al aska, but pointed out that
it's difficult to recruit physicians to Alaska for a nunber of

reasons. He informed the commttee that the Alaska Heart
Institute spends $100,000 a year recruiting constantly and the
institute has always "been behind." Every advantage to attract

physicians is necessary and a good legal <climte for the
practice of medicine is sonmething the [l egislature] can provide.
Wthout readily available mal practice insurance, recruiting wll
be handi capped. Furthernmore, wi thout new physicians, Al askans
will face reduced access to care. If Alaska's nmalpractice
i nsurance climte worsens, attracting young physicians to Al aska
will be nearly inpossible, and thus, he opined, one can be sure
that sonme Al askans will go w thout nedical care.

DR. RHYNEER stated that although Alaska is up to date wth
nmedi cal treatnent and technol ogy, Al aska has been behind in the
soci al and busi ness upheaval s that have been experienced in the
Lower 48. For instance, managed care is sonmething that Al aska
has avoi ded by anticipating it. Dr. Rhyneer recommended that by
| ooking at the Lower 48 one could plainly see Al aska's future.
In the Lower 48 there is a lot of access to nedical care by

patients. Furthernore, in the Lower 48 there are nmassive
physi ci an m grations and early retirement and crisis
| egi sl ati on. He suggested that the aforenentioned events have

been created by legal climates that have made it difficult for
i nsurance conpanies to predict |osses and so those insurance
conpanies haven't been able to continue in the nedica
mal practi ce busi ness.

DR. RHYNEER said that for that reason, many conpani es have |eft
the business both nationally and locally and sone of those
remai ning in business require prem um paynents that are so high
that it approaches the physician's annual take-honme pay.
Al aska's [nedical nal practice] insurance premuns are very high
and nore inportantly, there are very few conpanies offering this

i nsur ance. He informed the committee that the remaining two
conpani es are nutual conpanies owned by physician policyhol ders,
nost of which live in California. Last year, Northwest

Physicians Mitual, the conpany who provided insurance for the
Al aska Heart Institute, canceled the institute's policy and |eft
the state due to high | osses.
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DR. RHYNEER related that Northwest Physicians Mitual had
requested a 100 percent increase in premum which the Division
of Insurance denied. Another conpany did the same thing to the
large clinic in Fairbanks. The remaining conpanies face the
sane legal climate that forced the others to |eave. If the
remai ni ng conpanies |leave, "virtually all of us" will be wthout
i nsur ance. Al t hough sonme physicians will probably continue to
practice w thout coverage, nmany of the ol der physicians will be
forced to take involuntary early retirenent. Dr. Rhyneer
characterized the aforenentioned as a nonunental catastrophe
that [the legislature] has the ability to prevent. Wth regard
to the notion that the state could form another insurance
conpany as it did in the 1970s, he pointed out that such a
conpany would face the sane problens and it would be costly to
establ i sh.

DR. RHYNEER said, "It's crystal clear we now need a legislative
solution.™ Al though the state has changed tort |aw over the
years, these nodifications haven't conpletely aneliorated the
problem which he admtted is, in part, a societal problem He
identified the $250,000 cap on nonecononic danmages as the one
|l egal feature that discrimnates between states with a stable
mal practice environnment from those w thout it. Therefore, Dr.
Rhyneer said he supports [HB 472]. He acknow edged that his
increase [in malpractice insurance] from $80 to $20, 000 per year
is due to nmany causes. However, it isn't due to an increase in
the rate of malpractice suits, he said. "You are faced, |
think, with a tradeoff: place a limt on the anount an
i ndi vidual can get for pain and suffering and in return help
ensure that all Al askans continue to have physicians avail able
to provide the nedical care that they need and desire," Dr,
Rhyneer concl uded.

Nunber 0773

DR. RHYNEER, in response to Representative Gara, explained that
Nor t hwest Physicians Miutual would periodically publish data that
showed the amount of suits filed and settled or paid out, which
has remai ned about the sane over the years. However, the actual
cost to settle or pay the claim was increasing exponentially.
In further response to Representative Gara, Dr. Rhyneer
explained that the data showed that the increase was partially
caused by defense costs, but a large portion was the clains paid
to the plaintiffs. He said he would try to obtain the above-
referenced information and provide it to the commttee.

Number 0628
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JOHN DUDDY, MD; President, Alaska Physicians and Surgeons,
infornmed the conmittee that he is an orthopedic surgeon who has
practiced in Anchorage since 1999. Dr. Duddy explained that he
cane to Al aska after being recruited by his now senior partner
Dr. Mke Neuman (ph), who had spent two unsuccessful vyears
trying to recruit a physician. Dr. Duddy said he found the
practice environnent in Alaska to be exceptional. He recalled
that while practicing physicians in the Mdwest were conpl aining
about mal practice rates and availability of mal practi ce,
physicians in Alaska were upbeat and happy. The practice
environnent in Alaska renmained relatively stable until 2001 or
2002 when the AMA declared that Al aska was at-risk with regard
to a potential mal practice crisis.

DR. DUDDY said he didn't notice the gradual change until My of
2003, when Nor t hwest Physi ci ans Mut ual notified its
policyholders that it would no I onger issue policies in Al aska
The aforenmentioned was a wakeup call for many Al askan
physi ci ans, although, fortunately, a relatively small amount of
physicians were covered by Northwest Physi cians  Mutual .
However, he suspected that those covered by Northwest Physicians
Mut ual who had pending |lawsuits or past suits may not have been
able to obtain mal practice insurance even with M EC Dr. Duddy
related that the loss of the two mal practice carriers has had a
direct negative effect on his ability to recruit new physicians.
In the Lower 48 Alaska is being characterized as an unfavorable

environment to practice. For exanple, the three neurosurgeons
in the state have been actively and aggressively recruiting for
five years, but have been unsuccessful in attracting any new

neur osur geons.

DR. DUDDY echoed earlier testinmony that not only is it becom ng
difficult to attract new physicians or currently practicing
physicians to Al aska, but as the crisis develops many of the
practicing physicians wll retire early. Therefore, the
conbi nation of the aforenentioned conpounds the problem of the
physi ci an short age. He related that sone AMA officials believe

that Alaska is one year away from such a crisis. He predicted
that a crisis would result in the remaining practicing
physicians limting their practice. Therefore, certain high-

ri sk procedures and traumas would be sent to the Lower 48. Dr.
Duddy stated that there is the chance to avoid this crisis in
Al aska because it's only a matter of time before the crisis
inpacting the states without nedical liability reform in the
Lower 48 wll effect Al aska. He related his belief that
physi ci ans support this |egislation.
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Number 0230

RICHARD COBDEN, MD, Tanana Valley dinic; Al aska Healthcare
Net wor k; Al aska Othopedic Association; informed the comittee
that he is a practicing orthopedist in Fairbanks at the Tanana
Valley dinic. This legislation is inportant because it wll
help all three entities retain and recruit physicians. He al so
informed the commttee that the Tanana Valley Cdinic and the
Al aska Healthcare Network were both covered by CNA until late
| ast year. The aforenentioned left the two entities scranbling
and ultimately found NORCAL and MEC to cover all t he
physi ci ans. However, 41 physicians were within three days of
having no coverage at all. Under the rules and regul ati ons of
the hospital, those physicians wouldn't have been able to
practice in the hospital. The aforenmentioned woul d' ve been a
di saster because [those 41 physicians] represent approximtely
hal f of the physicians practicing in Fairbanks.

DR. COBDEN related that he was told that CNA | eft Al aska because
of anticipated |oss experience, which was a surprise because
[the Tanana Valley Cinic] had not experienced any |awsuits, and
furthernore of the 41 other physicians he knew of only one
| awsuit that was pending. Al though there weren't a lot of
| awsuits occurring, he agreed with Dr. Duddy that it was rel ated
to the amount of |oss per claim He further noted that CNA

cited an unfavorable atnosphere for insurance in Al aska. Dr.
Cobden mentioned that NORCAL has notified those it covers that
it will likely raise the rates in the near future.

TAPE 04-25, SIDE A
Number 0001

DR. COBDEN renarked, "W're all waiting for the other shoe to
drop." Dr. Cobden turned to the question regarding whether
i nsurance conpanies will lower rates if legislation such as HB
472 is passed, and related that they won't. However, the
i nsurance conpanies my not raise the rates or |eave altogether.
Wth regard to why internists are |eaving, Dr. Cobden said he
didn't believe that it directly has to do with nedical liability
insurance. He related his understanding that internists are the
nost highly trained, and vyet the nobst underpaid of all
physi ci ans. Furthernore, internists deal largely wth Mdicare
popul ati ons and Medi care has been notoriously poor in the realm
of rei nbursenent. As the cost of providing care increases,
including insurance, and reinbursenent decreases, fewer and
fewer people are willing to enter this field. He nentioned that
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Tanana Valley Cdinic is currently in the mdst of recruitnent
for internists and it's very difficult to get individuals to
cone to Al aska. However, keeping the insurance rates under
control would be helpful with recruitnent.

DR. COBDEN turned to the earlier question regarding what a hard
cap does to the overall 1insurance rates. He recalled his
experience practicing in the Sacranmento, California, area 10
years ago [after that passage of MCRA wth its $250,000 hard
cap on nonecononm ¢ damages]. He related that many of the
i nsurance conpanies cite [nmedical nmalpractice reform, including
MCRA, as one of the reasons the rates weren't raised
significantly over the next 20 years. The actual rate increases
over that 20 years in California was 26 percent. However, in
Nevada, a denographically and geographically situated state, the
rates increased by 2,700 percent and Nevada had no hard cap.
Therefore, Dr. Cobden said he believes there is an inpact by
| egi sl ati on such as HB 472.

Nunber 0314

REPRESENTATI VE GARA said that he is a bit unconfortable with the
approach in HB 472 because it limts the rights of people wth
valid clains who have severe injuries. These |limts are based
upon the potential that insurance conpanies will begin behaving
in a reasonable manner. Representative Gara remarked that he is
| ooking at an insurance crisis that, in many cases, has nothing
to do with pain and suffering damages. He pointed out that
wor kers' conpensation folks have infornmed the commttee that
their rates have increased upwards of 50 percent in the |ast
[few years]. He noted that under workers' conpensation, one
isn"t even allowed pain and suffering damages. Therefore, he
surmsed that there are other factors causing insurance
conpanies to | ose noney and cut coverage, especially since [the
terrorist attacks of Septenber 11, 2001].

DR. COBDEN agreed that there are nmany factors [involved in the
i nsurance crisis] and nost of those factors can't be controll ed.
However, [the insurance industry has said that] this snal
factor would nmake a difference. Dr. Cobden opined that the
i nsurance problens throughout the state and the country need
constant review.

Nunmber 0486

RON NEUPAUER, President, Medical Underwiters of California;
Medi cal I nsurance Exchange of California (MEC), explained that
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Medi cal Underwiters of California is a physician-owned
i nsurance conpany that provides coverage to physicians in Al aska
as well as three other states in the West. Medical Underwriters
of California, the attorney-in-fact for MEC began offering
coverage to Alaskan physicians in 1977 and began witing
policies the follow ng year. Medi cal Underwiters of California
expanded to include Al aska because, at the tinme, ASMA faced
mandat ed [nedical malpractice] coverage from Medical Indemity
Cor poration of Al aska (M CA).

MR. NEUPAUER reiterated that Medical Underwiters of California
is a physician-owned conpany that isn't in the business of
insurance for its own sake nor is it in the business of
i nsurance to nake noney. The prom se has always been that
Medi cal Underwiters of California would have to charge rates
that its actuaries believe were necessary to pay the clainms and
expenses. If noney was left over, it would be used to
strengthen the conpany or be returned to the policyholders in
the form of dividends. Over the years, the conpany has a strong
record of returning dividends when <claim trends are nore
favorable than the actuaries predicted. However, when claim
costs increase, the rates have to be increased. Unfortunately,
that has been the case in every state over the |last few years.
M. Neupauer informed the commttee that Medical Underwiters of
California has a very strong capital base, and therefore the
conpany was able to step in [when Alaska lost tw of its
carriers]. M. Neupauer recalled a few years ago when Al aska
had vi gorous conpetition.

[ The gavel was passed to Vice Chair Anderson.]

MR. NEUPAUER turned to California' s passage of MCRA tort reform
in 1975, which has becone the benchmark for proposals by state
| egi sl atures across the nation. The centerpiece of that reform
package is the $250,000 cap on noneconom c damages. \V/ g
Neupauer related his personal belief that it's not possible to
quantify pain and suffering. However, when [pain and suffering

awards] aren't limted, it creates huge uncertainty. In states
with no noneconomic cap there are occasionally enotion-I|aden
verdicts for large sunms that <can't be predicted. The

af orenenti oned drives up the cost of settlenments in other cases.
He identified that as part of the problem pointing out that in
a small population state such as Alaska a relatively snal

nunber of very large cases has a huge inpact on the overall
result for an insurance conpany or a risk-bearing pool of any
ki nd. M. Neupauer said he thought the aforenentioned may have
been behind the decision to exit the state by sonme of these
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ot her carriers. \V/ g Neupauer announced that Medi cal
Underwiters of California has no plan to leave the state as
long as the conpany is able to obtain a rate that pays the
| osses.

[ The gavel was returned to Chair MQuire.]
Number 0877

REPRESENTATI VE SAMJELS inquired as to how Al aska ranks wth
regard to average premuns paid and the rate increase since
[MCRA] in 1975.

MR. NEUPAUER said that although he didn't have the data at his
fingertips, historically the rates [Medical Underwiters of
Californial] has had to charge for Al aska physicians have been
consi derably higher than those in California. He recall ed that
in the early 1980s Alaska's rates had to be raised trenendously
due to a nunber of large cases and that happened again in the

| at e 1980s. In the 1990s the rates of [Medical Underwiters of
Californial] in Alaska began to decrease sone while the rates in
California were stable. Over the long haul, he recalled that

Al aska's rates have been double to about 30 percent higher than
California' s rates.

REPRESENTATI VE SAMJELS asked if M. Neupauer thought the earlier
exanple of Nevada's rate increase of [2,700] percent versus
California's 26 percent rate increase was typical.

MR. NEUPAUER characterized Nevada as an extrene exanple of a
tort system gone wong. Nevada is the only state that MEC
el ected to depart after many years. At the end of MEC s tenure
in Nevada last year, MEC was charging 3.5 tinmes nore in Las
Vegas than what was charged in Northern California for the sane
practice. "W didn't see any relief in sight,” he nentioned.

REPRESENTATI VE SAMJELS inquired as to what an Al askan physician
pays for liability as conpared to another state with simlar
| aws and a hard cap.

MR. NEUPAUER answered that he believes Al aska pays nore, on
average, than the states with hard caps. In some conparisons,
Alaska would pay a lot nore. However, he noted that nmany
factors beyond the hard cap determ ne the [physician's premuni.
The existence of the cap in California, he said, has kept the
rates lower than they otherw se would be. When one conpares
what physi ci an-owned conpanies charge throughout the nation,
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| ast year the average of the five highest states was about 2.5
times the rates in California. He noted that Florida, New York,

Texas, |Illinois, and Mchigan are wusually the five highest
st at es. "Alaska's not that high, but it's certainly well above
the average," he said. In further response to Representative

Samuel s, M. Neupauer confirmed that he only knew of [MEC and
one other carrier in Alaska, although he noted that there nmay be
a few other carriers that insure a small nunmber of physicians in
Al aska through specialty societies or on a nonlicensed basis.
M. Neupauer confirned that currently [MEC and the other
carrier] practically split the market in Al aska 50: 50.

MR. NEUPAUER, in further response to Representative Samnuels,
reiterated that [MEC] nmaintains a fairly conservative capital
ratio that nust be available for its conmtnents in all four of
the states in which it does business. He said he becones a bit
nervous when contenplating being the only carrier in any state
because there shoul d be choi ces.

Nunber 1112

REPRESENTATI VE GARA asked if the nunmber of physicians, the size
of the insurance pool, in Alaska has anything to do with the
hi gh i nsurance rates.

MR.  NEUPAUER responded that when actuaries look at all the
factors, they review volatility. As the nunber [of physicians]
increases, the wvolatility decreases and thus there is nore
assurance that the nunbers are credible. Therefore, the smaller
the pool, the nore variability there is fromyear to year. The
af orenenti oned would be a factor for Al aska as a smaller state.
In further response to Representative GGara, M. Neupauer
recalled that in conparison to Hawaii, Alaska's rates were
hi gher in the 1990s. However, currently the rates in Hawaii may
be slightly higher than in Al aska. M. Neupauer pointed out
that lIdaho has the lowest rates of any of the states in which
[ M EC] does business. He noted that |daho recently re-enacted a
hard cap of $250,000; the previous cap had an inflation
escal at or.

REPRESENTATI VE GARA recalled that M. Neupauer said that wthout
a hard cap it's hard for a conpany to know what its liability
exposure mght be at the end of the year. He asked if there
woul d still be an actuarial benefit if there were two caps, one
for non-serious injuries and a higher one for very serious
debilitating injuries, but a hard cap nonethel ess.
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MR. NEUPAUER said he believes that perhaps one or both of the
maj or actuarial firnms that study this insurance have produced a
study that specifies that at |evels above $250,000, the
actuaries can't neasure the beneficial effects of a cap.

Nunber 1312

REPRESENTATI VE HOLM asked if having a hard cap would result in
the insurance conpany nerely witing the check rather than fight
the case, which would essentially |ower the anobunt of attorney's
f ees. He pondered whether the unintended consequence of the
af orenenti oned would be settling a nunber of cases that wouldn't
normal |y be settl ed.

MR. NEUPAUER di sagreed, pointing out that its policies include a
clause that a case won't be settled unless the physician agrees
to do so. Furthernore, the cases are peer-reviewed. The |ong-
standing history of [MEC is that if the physician didn't
depart fromthe standard of care, the conmpany doesn't settle.

REPRESENTATI VE GARA noted that he has information specifying
that since 1990 the rise in nmalpractice insurance rates in
California is about twice as high as the rise in malpractice
i nsurance rates nationwi de. He asked if that sounds correct.

MR. NEUPAUER said that doesn't sound correct. In further
response to Representative Gara, M. Neupauer recalled that from
1990 and the present California rates may have increased a bit
faster than Alaska's because California's rates canme from a
| ower base. However, when one reviews California's rates
against other states without a cap from 1985 to the present,
it's clear that California rates have increased a fraction,
per haps 30 percent as nmuch as other states w thout a cap.

Nunber 1481

LAURIE HERVAN, Director, CGovernnent Affairs, Providence Health
System in Al aska, announced Providence's whol ehearted support of
HB 472. Ms. Herman provided the follow ng testinony:

As you've heard today in a 2002 study conm ssioned by
Provi dence, we learned that Anchorage is facing a
physi cian shortage, one of the causes of the

heal t hcare access problem facing Al aska. Wi | e
limting the anmount of noneconom ¢ damages in nedica
mal practice cases wll no doubt help in attracting
physicians to Alaska, it's not the end all, be all of
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possible solutions to the physician shortage and
resulting access problem [|I'm speaking with you today
in an effort to assure you that Providence is working
on those fronts where we can effect positive inpacts
on these issues.

It is difficult to recruit physicians to our great
state. Research indicates that the mgjority of
physicians begin their practice not farther than
within a 50-mle radius of where they conpleted their
resi dency. Providence's Alaska famly practice
residency program is designed to help in this area.
In conjunction with the WMM program the famly
practice residency is designed to grow our own
physicians and has proven to be very successful in
neeting that goal.

O the 32 graduates who have conpl eted our program 75
percent of them are practicing in Al aska; half of them
are practicing in rural Al aska; and half are
practicing in urban Alaska, with many of them serving
the wunderserved or working with the Indian Health
Service. O those graduates not practicing in Al aska,
all but one are enrolled to entities who are serving
t he wunderserved. W need to grow and expand this
successful program and many of us at Providence are
working diligently to do just that. Unfortunately,
the program costs Providence sone $2 million a year,
but we are working to find ways to curb those | osses
and grow t he program

Al aska is facing an aging physician workforce, as you
heard today. The average age of our physicians is 51
and we sinply are not recruiting at a rate that wll
allow us to replace those physicians who decide to
| eave their practices once retirenment age is reached.
Provi dence has an aggressive physician recruitnent

program which we hope wll bring nore doctors to
Al aska. Continuing to run a successful famly
practice residency program and to expand it are
certainly other ways to assist in this dilema.

Provi dence stands ready to neet the challenge of the
physician shortage in our state, but we need your
hel p.

Al aska's one of the costliest states for physicians,
with nmnedical liability insurance being a large
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conponent of that cost. As you've heard, Al aska has
experienced sone very dramatic increases in the cost
of nmedical liability insurance. As 1've nentioned,
recruiting physicians to practice in Alaska 1is
difficult at best. W believe that putting a limt on
noneconom ¢ damages in nedical nmalpractice cases wll
be a big help in our effort to bring nore physicians
to Al aska. | ask for your support on House Bill 472
Thank you very much.

REPRESENTATI VE GARA asked if M. Herman has any information
regarding how private practitioners' salaries in Alaska relate
to the nationw de average.

M5. HERVAN replied no, but offered to find out.

Nunber 1712

PAULA JACOBSON, Attorney and Nurse, informed the committee that

the majority of [legal] cases she handles involves nedical
i ssues, including nedical nalpractice cases. Ms. Jacobson said

that she didn't know of any "excess verdicts" in nedical
mal practice cases. In fact, she only knew of one verdict in
excess of $1 million in the last 10-15 years. She related that

the cases she handles that result in large awards aren't
[reconpense] for pain and suffering but rather for nedical
expenses and |ost wages. Despite the fact that insurance
conpanies would like to have certainty with regard to future
exposure, there is no certainty in that.

M5. JACOBSON noted that she has witnessed all three rounds of
tort reform and each tinme the argunents driving the tort reform

have been the follow ng: frivolous lawsuits, large jury
verdicts, the wunavailability of insurance for doctors, and
access to nedical care. In the last 20 years, there is no

evi dence, to her know edge, that capping noneconon ¢ danages has
made i nsurance nore available or attracted new physicians to the
state. In fact, she said, there is no evidence that Al aska has
a physician shortage because of the lack of a $250,000 hard cap.
Testinony today has reflected that Al aska's physician shortage
is caused by many factors, sonme of which have nothing to do with
the nedical or |legal systemin Al aska.

Number 1823

M5. JACOBSON clarified that [the current cap] on noneconomc
damages is $1 million, not $2 million as was nentioned earlier
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Furthernore, Al aska has a two-tiered cap and the maxi nrum anount
an individual can obtain under the current systemis $1 mllion.
She enphasized that very few people receive [the $1 nmllion
maxi mum . The $1 million in noneconom ¢ damages is reserved for
such severely injured people that it rarely happens, she said.
The sinple fact is that awards haven't increased.

M5. JACOBSON then turned to Representative Gara's earlier
comment that there are two sides to every story. On the one
hand there is the story of the physician and the insurance
conpany and on the other hand there are the people nost affected
by this. From the 300-400 people a year who want her to take
their case, she is hearing that Al aska's population is aging and

these are the people with no econom c |oss. Therefore, ol der
people as well as rural Al askans and children will be severely
penalized by this $250,000 cap because they have no economc
| oss. She suggested that there may be other ways to reach a

conprom se such as Representative Gara's suggestion of a two-
tiered system Ms. Jacobson said that based on her experience,
the $250,000 cap is unfair and won't nake that mnuch difference
in the legal situation of the state.

Nunber 1964

REPRESENTATI VE SAMUELS inquired as to the average earnings an
attorney would receive on [a nedical malpractice] case.

M5. JACOBSON answered that an attorney's earnings depends on

various factors. She explained that she handles many federa
cases and under federal law an attorney's earnings [on a nedica
mal practice] case is 25 percent. In sonme of these cases the
attorney would receive 30 percent and in rare instances 40
percent. Ms. Jacobson informed the commttee that if she feels
that she has reached a fair settlenent in a sufficient anount of
time, she is wlling to reduce her fee. However, she enphasized

that these [nedical nalpractice] cases are incredibly difficult
to handle, noting that the only persons who can testify that a
prof essi onal has breached the standard of care are experts [in
that field]. In a conplicated case, $100,000 can be spent
easily. Therefore, many people don't seek a renedy due to what
has to be spent to handle the case.

M5. JACOBSON, in response to Representative Samnuels' earlier
gquestion, clarified that under federal law attorneys are limted
to two-tier [fee] system If a case is settled prior to filing
the lawsuit, the attorney would receive 20 percent. If a case
is filed and proceeds, the attorney would receive 25 percent.
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The nonfederal cases fall wunder a graduated fee that 1is
dependent wupon nmany factors. She estimated that in the |ast
nonf ederal case that she settled she received a contingency fee
of 30 percent.

Number 2095

REPRESENTATI VE GARA highlighted that there are no regulations
wth regard to state rates. He informed the committee that
[ conti ngency fees] range from 25 percent to 35 percent, although
sonme do reach 40 percent and higher. He recalled that "we" tend
to reduce the rates if the case turns out not to be as difficult
as was thought. Representative Gara turned to the current cap
and asked if it's $1 nmillion or greater if the individual has a
| onger |ife expectancy.

M5. JACOBSON explained that there are two caps. For those
individuals who aren't severely and permanently disabled, the
cap is $400, 000. For those who are permanently and severely

di sabled, the cap is $1 mllion. Furthernore, the cap on death
claims is $400[,000] regardless of [the nunber of dependents
left]. She pointed out that HB 472 will cap nedical mal practice
clainms at $250[, 000]. Ms. Jacobson confirnmed that there is a
multiple that is multiplied by the age, but may not exceed $1
mllion.

Number 2207

DONNA McCRADY, Past President, Al aska Acadeny of Trial Lawers,
said that she wanted to speak to the reality of practicing in
the mnedical nalpractice area in Al aska. She infornmed the
commttee that there are very few practitioners who are
plaintiff attorneys that actually bring nedical nmalpractice
cases in the state because these are quite expensive cases. One
can spend well over $100,000 in these type cases. She recall ed
earlier testinony that many nedical nalpractice cases don't
settle or do so late in litigation, and pointed out that's
because physicians have to agree to settle. Therefore, a lot of
noney has been spent.

M5. MCRADY turned to the mtter of expert [w tnesses] and
highlighted that it's very rare to hire expert [wi tnesses] from
within the state and thus one nust hire soneone from out of
state, which is quite costly. Therefore, before she takes such

a risk, she carefully reviews the case. Furthernore, if she
takes a case and later learns information suggesting that she
may not prevail, she takes a look at dismssing the case and
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eating the costs. The aforenentioned is considered because of
the risk to the client who could go bankrupt if he or she

doesn't prevail. She pointed out that under Civil Rules 82 and
68 [of the Al aska Rules of G vil Procedure] if a plaintiff goes
to trial and doesn't prevail, the plaintiff could end up with a

judgnent against him or her by the defendant for a portion of
the defendant's costs and fees. However, the plaintiff doesn't
have insurance to cover the aforenentioned and could end up
bankr upt .

CHAIR MGQUIRE inquired as to whether Ms. McCrady has ever had a
client face a Cvil Rule 82 case or even heard of such.

M5. McCRADY replied no. She expl ained that she has experienced

one case in which the plaintiff prevail ed. In other cases the
plaintiff, even with a strong case, was afraid to go forward
because of the significant risk. Therefore, those plaintiffs

were inclined to settle for nmuch | ess than what she believes the
case was wort h.

CHAIR McGQU RE surmsed then that M. MCrady had never seen
Cvil Rule 82 appli ed.

TAPE 04-25, SIDE B

CHAIR McGUI RE acknow edged that there are legitinmate cases as
wel |l as frivolous cases. Al though Civil Rule 82 is a renedy,
it's never applied.

M5. MCRADY nmintained that she does have clients who settle
cases which they ordinarily wouldn't because of the fear [of
Gvil Rule 82]. Furthernore, she noted that she has read
suprene court cases that have discussed judgnments against
plaintiffs when they haven't been the prevailing party.
Al though Ms. MCrady didn't have the statistics with her, she
said she could inform the commttee on this matter anecdotally
because it's a small bar of people who perform nmalpractice
cases. Therefore, she is very famliar with mal practice cases.
She noted that there are many defense verdicts. Ms. M Crady
offered to provide nore information to the commttee.

M5. McCRADY enphasi zed that Al aska has had caps since 1997. She
commented that she is a bit baffled by sone of the [testinony]
that she has heard because she if famliar with the nal practice
cases in the state. There is such a small percentage of cases
that are actually brought forward, and furthernore there are
many verdicts that are for defendant physicians. Therefore, she
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said she is struggling to understand why there is a

[ mal practice] prem um problem in Al aska. She pointed out that
all the data she has reviewed shows that payouts have remained
constant in Alaska while prem uns have increased. She rel ated
her understanding that the aforenmentioned is related to economc
forces and is absolutely unrelated to payouts. Furt her nor e,
there isn't an increase in the nunber of mal practice cases that
have been brought forward in Alaska. |In fact, in the history of

Al aska there has only been one verdict that sumed over $1
mllion. Therefore, Ms. McCrady viewed HB 472 as hurting those
with a valid claim

Nurber 2254
M5. MCRADY recall ed Representative Anderson's earlier statenent

that when patients receive a bad result, they file a lawsuit.
However, she pointed out that in Alaska one can't file a |lawsuit

nerely because there is a bad result. In fact, the jury
instruction specifies that just because one has a bad result one
can't infer negligence against the health ~care provider

Therefore, the plaintiff's attorney and the plaintiff bear the
burden of proving that a physician's care fell below the

standard of care and caused an injury. Furthernore, it has to
be a substantial injury for it to be economical to bring a claim
forward

CHAIR MGURE inquired as to the average percentage of
contingency fees that Ms. McCrady charges.

M5. MCRADY answered that the average is 30 percent plus costs.
However, she noted that there are tines when she will conprom se
that fee. Ms. MCrady remarked that she believes her fee is
reasonabl e, especially when one considers that she spends a | ot
of nmoney on cases and may recover nothing. She enphasized that
she takes substantial risk in taking [nedical malpractice]
cases. In further explanation, Ms. MCrady specified that in an
average nedical malpractice case her costs my be $70,000, a
| arge portion of which is expert [witness] fees. She
acknow edged that defendants face the cost of expert [w tnesses]
as well. If the case goes through discovery, travel is required
because nost of the tinme the expert [witnesses] are in the Lower
48.

Number 2139

CHAIR MGURE asked if nost nmalpractice insurance policies
i ncl ude coverage pertaining to attorney fees.
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M5. MCRADY replied yes and deferred to M. Brown [who testifies

later in the hearing]. Returning to the expert [wi tnesses], M.
McCrady clarified that these expert [wtnesses] are other
physi ci ans. She explained that these cases can't be brought

forward unless a physician practicing in the area says that the
care provided by the physician being charged fell below the
standard of care.

Nunmber 2088

KATHY DALE infornmed the conmttee that she and her husband are
victinms of nmalpractice. On May 18, 2000, her husband went to
have rotator cuff surgery, but came out of surgery wth a
conplex, severe brain injury due to the negligence of the
certified nurse anesthetist. |f there had been a $250, 000 cap

she and her husband wouldn't have been able to bring a case

The only way that she was able to uncover what had happened to
her husband and why was because of the ability to hire the
expert W tnesses. She explained that rotator cuff surgery
entails lowering one's blood pressure. Wen her husband' s bl ood
pressure was already |low, he was adm nistered two other drugs
that had the synergy of lowering the blood pressure [further].
Furt her nore, the anesthetist stopped recording his blood
pressure or any of his vital signs for 45 m nutes. Therefore

Ms. Dale's husband wasn't receiving blood circulation to his
brain because of his inperceptible blood pressure and thus her
husband now has a conplex brain injury that can be seen on an
MRl [magnetic resonance i nmaging]. To even discover that her
husband had a brain injury she and her husband had to go to the
Lower 48. Ms. Dale stressed that because of this [negligence]
she doesn't have the husband she had for over 42 years.

M5. DALE said that she didn't believe the proposed cap wll
acconplish what is being said. Furthernore, those who have true
|l osses will certainly be robbed of the ability to obtain any
remedy. She related that in her case, she was told that she had
no econom ¢ danages because her husband had recently started a
new business and they couldn't prove any economc |o0ss.
However, her husband's brain injury makes hi m unenpl oyable. M.
Dale inplored the comrittee not to pass the cap that would
prevent those in a situation simlar to her from seeking
remedi es under the |l egal systemwhen there is negligence.

Number 1955
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CHAIR McGUI RE remarked that as policynakers, legislators face
the <challenge regarding whether there wll be physicians
available to treat rotator cuffs in the future. [Alaska faces a
situation] that isn't just the cost of nedical malpractice

insurance rather it's a case of whether it wll even be
avai lable. If nmedical malpractice insurance isn't avail able and
the state has to go to a pool simlar to that used in the 1970s,
it will be done through a tax or the use of permanent fund
di vidends, she predicted. Mor eover, she questioned what
physi cians would want to practice in a state that didn't have a
sufficient medical nmalpractice carrier. Chair MQ@iire assured

Ms. Dale that this isn't being done to rob anyone but rather
attenpts to weigh a serious public policy matter. Chair MQire
inquired as to the percent contingency fee Ms. Dale paid as well
as the additional costs.

M5. DALE answered that the contingency fee was 33 percent and

her out-of-pocket costs were in excess of $70, 000. Ms. Dale
said that she understands that [the legislature] is attenpting
to preserve the nedical comunity in Al aska. However, she
suggested that if the physicians were nore wlling to police

their own, there wouldn't be the problemthere is now

CHAIR MGU RE remarked that the nedical I|icensing board is
working as hard as it can to [police it's own community] and
agreed that has to be part of the equation as well.

Number 1839
REPRESENTATI VE ANDERSON cl arified that he didn't sponsor HB 472

to limt damges, especially wth regard to economc danages
Representati ve Anderson asked if Ms. Dale's case is over.

M5. DALE replied yes. In further response to Representative
Anderson, Ms. Dale explained that it was difficult to quantify
the economic loss given the current |aws. She noted that she

and her husband are in the 60-year-old age group.

REPRESENTATI VE ANDERSON said he was shocked that M. Dale
couldn't obtain any econom c damages. Represent ati ve Anderson
drawi ng upon Representative Gara's earlier question regarding
whet her $22 a day for 40 years is fair, asked Ms. Dale what she
bel i eves woul d' ve been fair in her case.

M5. DALE clarified that her case didn't take into account pain

and suffering. She explained that she settled her case for the
cost of caring for her husband if she died first. In further
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response to Representative Anderson, Ms. Dale confirned that she
understood the difference between econom ¢ damages and pain and
suf fering.

Number 1707

REPRESENTATI VE GARA announced that he disagreed with sone of the
policies behind HB 472 and synpathized with M. Dale. He said
he has a problemwth the policy that the |egislation mght slow
the increase of [malpractice] insurance rates because there is
no conmtment from any insurance conpany that such w |l happen.
Furthernore, Representative Gara said he had a problem wth
giving away the rights of those with valid clains of substanti al
injuries in order to "perhaps punish those who file frivolous
| awsui ts. " Representative Gara said "The fit between the
proposal and the evil, we have ... to agree results in an inpact
upon a conpletely innocent class of people who don't deserve to
have their rights taken away."

REPRESENTATI VE GARA said that he wanted Ms. Dale to know that
there are differing thoughts on this commttee. He related his
frustration with regard to the nyths surrounding these |awsuits.
Representative Gara explained that M. Dale and her husband
didn't have a decent econom c¢ damages claim because she and her
husband were close to 60 years of age. Any defense attorney
will claimthat [people in the 60 year old bracket] were about
to retire anyway, and therefore the econom c damages would be
limted. Furthernore, those in rural Alaska mght live a
subsistence lifestyle and the |aw doesn't do well quantifying
the wage value of such a lifestyle. Therefore, Representative
Gara specified that for nmany people there are no economc
damages and thus the recovery is limted to pain and suffering
damages.

Number 1609

RAY BROWN, Attorney, Dllon & Findley, PC began by informng
the commttee that he learned of this hearing this norning.
Therefore, he requested an additional opportunity to present
sone enpirical evidence to the commttee, including a survey of
medi cal nmal practice rates and a history since the initial tort
reform of the md 1980s, in order to determ ne whether there is
any enpirical reality to the statenents nade today.

CHAIR McGU RE noted that nost people have been providing the

commttee with witten testinony and data. She highlighted the
latitude that has been afforded those testifying today.
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Therefore, when the bill returns before the committee 20 trial
| awyers and 20 physicians won't be allowed to testify again, she
announced.

MR BROW noted his appreciation of any latitude that the

commttee would provide. However, he enphasized that this
matter is so significant and the potential inpact is so great
that he hopes the commttee will allow both sides to be heard.

CHAIR MGUI RE said she would [all ow both sides to be heard].

MR BROMW returned to his testinony and said that he wasn't
aware of a mnedical nmalpractice crisis in Al aska. M. Brown
turned to Dr. Neupauer's testi nmony conpari ng [ medi cal
mal practice] insurance rates between California and Al aska. He
said when one traces the history of [nedical nmalpractice

insurance], it's easy to discern why [nedical nalpractice]
i nsurance rates have increased in California while Al aska' s have
not since the 1990s. He related his recollection that the

origi nal noneconom c damages [cap] in the 1986 tort reform was
$500, 000 whi | e noneconom ¢ damages was unlimted for

catastrophic injuries. In 1997 the aforenentioned was reduced
to what he considered hard caps in the amount of $400,000 or a
multiple up to $1 mllion for catastrophically injured people.

Catastrophically injured people would be those who were severely
di sfigured, blinded, or had brain injuries. Additionally, the
medical nmalpractice carriers were given an additional tort
reform incentive in that they don't have to pay subrogation.
Therefore, wunlike any other insurance carrier in the state,
medi cal nal practice carriers don't have to pay reinbursenent to
any private health care insurer for nedical expenses tendered by
those carriers, unless it's Medicare or Medicaid or sone other
guasi -governnental health care provider. This is the case even
if it results in mal practice.

Nunmber 1436

REPRESENTATI VE HOLM inquired as to what M. Brown neans by
subrogation in this case.

MR. BROWN expl ai ned by posing an exanple in which he was injured
in an autonobile accident and his insurance conpany paid $35, 000

for his recuperation in the hospital. Hi s insurance conpany
would have a right to recoup that $35,000 from the insurance
conpany of the driver who was at fault. However, if he was the

victim of nedical malpractice, the nedical malpractice carrier
woul dn't have to pay anything in subrogation because the nedi cal
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mal practice carriers are protected from that. Therefore, the
nmedi cal malpractice carriers have already received trenendous
econom ¢ benefits from prior tort reform M. Brown reiterated
that he wasn't aware that the nedical mal practice rates had been
i ncreasing, and furthernore he said he would be very surprised
[to learn] that nedical mal practice rates have increased
substantially or at an alarm ng rate.

MR. BROWN turned to the perceived public policy crisis. M.
Brown pointed out that NORCAL and MEC have both witten
coverage in Alaska since the md 1970s, and both conpanies are
good conpanies that are very well capitalized. O the two
conpanies that left the state, he understood that CNA |eft
Al aska for reasons unrelated to clains in Al aska while Northwest

Physicians Mitual was grossly undercapitalized. In fact, he
said he wasn't sure Northwest Physicians Mitual was still in
exi stence. Nort hwest Physicians Mitual |eaving doesn't have

anything to do with paying out settlenents in Al aska, rather it
has to do with the conpany's underwiting policy and perhaps
settlenents paid in other states.

Number 1317

MR. BROWN remarked that there are exceptionally good physicians
in Al aska, many of which are his personal friends. Furthernore,
Al aska has a very good health care delivery system However ,
it's not without fault, he enphasized. When there are faults,
they can result in catastrophic consequences as M. Dale
testified. He explained that his firm screens over 140 cases
per year and only takes 5 cases, at the nost. M. Brown said,
"We save 135 doctors a year from getting sued, sone of those are
viabl e cases. Unfortunately, they are not economcally viable."
Furthernore, no attorney on either side of these cases wll
prosecute a claimor defend a claimthat isn't neritorious.

MR. BROM noted that in order to take these cases, the firm and
the attorneys have to be extrenely conpetent and well funded.
Therefore, he said that he wasn't aware of any mgjor law firns

or attorneys filing frivolous |awsuits agai nst physicians. It's
not done for ethical reasons, and furthernore filing frivolous
| awsuits woul d be econom c suicide. M. Brown related that he
charges 33.3 percent for a nedical malpractice case as he does
for any contingency case he represents. The defense attorneys
charge $175 to $250 an hour. "In the end, | don't know who
profits nore from nedical malpractice, but | know who suffers

the nost and it's the people |like Ms. Dale and her husband," he
sai d.
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MR. BROWN remarked that if one is 65 years old and retired, that
i ndi vi dual should be at the happiest point in his or her life, a
time in which to enjoy things and live off of retirenent savings

or social security. Unfortunately, many of the victins of
mal practice are over age 65 and [in the above-described
position], and thus have no economc | oss. Accordingly, any

claim that could be nade would be for the pain and suffering.
If this proposed cap of $250,000 is [adopted], those cases
i nvol vi ng peopl e who have been catastrophically injured woul dn't
be litigated because it would cost nore to bring one of those
cases than could be recouped under a $250,000 cap. Ther ef or e,
those individuals would be wthout any recourse. In closing,
M. Brown expressed hope that a conprom se could be reached and
that there is the opportunity to discuss the nmatter wth
enpirical evidence.

Nunber 1004

M KE HAUGEN, Executive Director, Al aska Physicians & Surgeons,
Inc., inforned the conmttee that Al aska Physicians & Surgeons,
Inc., represents 170 physicians. Wth regard to the debate on
the caps on noneconom c danmages and the formula, he recalled
that AS 09.17.010(c) states:

(c) In an action for personal injury, the danmages
awarded by a court or jury that are described under
(b) of this section may not exceed $1,000,000 or the
person's |ife expectancy in years multiplied by
$25, 000, whichever is greater, when the damages are
awarded for severe permanent physical inpairnment or
severe di sfigurenent.

MR. HAUGEN posed an exanple of a baby that was injured at birth.
The average age is just short of 80 years, and therefore 80
tines $25,000 suns close to $2 mllion, which is the outside
limt. It's not the lessor of the $25,000 tines the person's
life expectancy of $1 million; rather it's the greater of those
two. Wth regard to the solvency of MEC and NORCAL, he agreed
that those two are nore stable than the two carriers that left.
However, one must renenber that the |argest malpractice carrier

in the country, "St. Paul,"” left the market because its |o0ss
rati o was unsust ai nabl e. He noted that St. Paul insured about
60, 000 physi ci ans. Ther ef or e, even the best-capitalized

conpanies in the nation are at risk if this problem isn't
addr essed.
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Number 0900

MR HAUGEN turned to where the noney physicians pay in
[ mal practice] premuns goes and what it pays for in the tort
system He began by noting that about 60 percent of the
mal practice clains are actually dropped or dismssed and the
defense costs for those are about $16, 000. Roughly 32 percent
of clainms are settled and for those the average defense cost is
about $40, 000. Only about 7 percent of the clains go to tria

and of that 6 percent the defendants wn. However, the
def endants still pay about $85,000. Therefore, only in about 1
percent of these cases does the plaintiff actually win a jury
verdict. He noted that this information is in the [black three-

ring binder]. He further related that only about 20 percent of
the tort dollar actually goes to conpensate the victins for
econonm ¢ damages, while about 58 percent of every tort dollar
never reaches the victim because it pays for defense and
plaintiff att orney costs, expert W t ness costs, and
adm ni strative costs.

MR. HAUGEN inforned the commttee that between 1995 and 1997, 36
percent of plaintiff verdicts were over $1 mllion. However,
that increased to 54 percent by 2001. M . Haugen pointed out
that the tort system in this country costs 2 percent of the
gross donestic product and it's expected to increase to 2.4
percent next year. One mght think that with this increase in
expenses for the nmalpractice system physicians would be
commtting nore nalpractice. However, the frequency of
mal practice clainms has been declining for the last 10 years.
Therefore, [the problen] is the severity of the clains.
Research has shown that the aforenentioned has caused physicians
to practice defensive nedicine, which the [U S. Departnment of]
Heal th and Human Services (HHS) has estimated to add 5-9 percent
to the health care costs in this country. That estimate anounts
to $60-3$108 billion a year in physicians ordering extra tests to
cover all the bases.

MR. HAUGEN turned to the question regardi ng whether econonic and
noneconom ¢ damage caps actually help with patient access in
Al aska. He related that HHS studies have al so found that states
wi th noneconom ¢ damage caps have, on average, 12 percent nore
physi ci ans per capita than the states without caps. Premuns in
states with caps are 17 percent |ower than those w thout caps.
He highlighted that California's MOCRA has dramatically
denonstrated how caps on nonecononm ¢ damages have kept prem uns
| ower . For exanple, Dbetween 1975 and 2001 California's
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mal practice rates increased 182 percent while nationally the
rates increased 569 percent.

MR. HAUGEN provided a quote from the January 2004 Health
Tracking by Ken Thorpe who states: "It appears that a
substantial share of the nulti-state physician-owned conpanies
have refocused their efforts on their state of domcile." M.
Haugen pointed out that there are no nedical nalpractice
i nsurance conpanies that are domciled in Al aska. Ther ef or e,
[ Al aska Physicians & Surgeons, Inc.] fear that if this situation
isn't addressed, the state may return to the 1970s with a state-

funded pl an. M. Haugen related a quote from Dr. Neupauer:
"Wth the supply of physicians in Alaska already at risk, any
tort Jlottery induced spiking clainms and subsequent needed

premum hikes could be devastating to patient access. "
Therefore, he surmised that MEC, the stronger of the two
carriers left in Alaska, is concerned as well.

MR. HAUGEN said that one nust renenber that in Al aska the amount
of total premuns witten in the state is a rounding error when
one considers how nuch premiumis witten in California and the
rest of the country. M. Haugen concluded by relating his
belief that Alaska should be in the forefront of nedical
liability reform in order to Kkeep the renmaining nedical
mal practice conpanies in the state and, alnost nore inportantly,
to attract young, new physicians. The state desperately needs
to create a "gold standard.™

Nunmber 0539

REPRESENTATI VE GARA said that there is a response statistic to
nost of those provided by M. Haugen. However, with regard to
the study reporting that states wth caps do better wth
[ mal practice] premuns than states w thout caps, Representative
Gara poi nted out that Al aska has a cap now.

MR. HAUGEN enphasi zed that there are various types of caps.

REPRESENTATI VE GARA surmised that the study addressed states
i ncl udi ng Al aska because Al aska was a state with a cap.

MR. HAUGEN said he would have to check. He reiterated that the
states with the nobst significant increase are the states wth
hard caps. Mre and nore states are going toward hard caps, he
sai d.
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REPRESENTATI VE GARA reiterated that he would be synpathetic to a
hard cap so long as it was flexible and fairer [than the one
proposed in HB 472]. Representative Gara recalled the statistic
that 60 percent of [nedical nalpractice] cases are dism ssed,
and suggested that the aforenentioned statistic isn't just
referring to cases that have been filed because it includes
prefiling.

MR, HAUGEN clarified that the study specified that 60 percent of
nmedi cal mal practice clains never reach trial

REPRESENTATI VE GARA said that such studies often define when an
attorney or a client contacts a physician's office to alert the
physician of a malpractice issue as a claim even if the case
isn't pursued.

MR. HAUGEN interjected that such clainms are still costing the
def ense over $16, 000.

REPRESENTATI VE GARA highlighted that there is a difference
between invalid cases that people pursue versus invalid cases
t hat people didn't pursue.

CHAI R MGUI RE announced that HB 472 woul d be hel d over.

HB 367- L1 CENSI NG SEX- ORI ENTED BUSI NESSES

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 367, "An Act relating to the licensing and
regul ati on of sex-oriented businesses and sex-oriented business
entertainers; relating to protection of the safety and health of
and to education of young persons who perform in adult
entertai nment establishnments; and providing for an effective
date." [Before the commttee is CSHB 367(L&C). |

CHAIR MGU RE explained that the commttee has two proposed
committee substitutes (CS) in the coomttee packet: Version 23-
LS1394\V, Craver, 2/23/04; Version 23-LS1394\W Craver, 2/25/04.
She also informed the conmttee that the commttee packet should
contain witten testinony from Carol and Kathy Hartman, the
police departnment, and other witten testinony. Chair MGQuire
noted that Coll een Duree (ph), clinical counsel or, had
m sunderstood that public testinony would be allowed today, and
therefore she suggested that Ms. Duree provide witten testinony
or oral testinony during the House Finance Conmttee hearing on
this | egislation.
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The commttee took an at-ease from4:15 p.m to 4:16 p. m
Nunber 0290

CHAIR MGU RE turned to her proposed CS, Version W She pointed
out that the commttee packet includes an anendnent to page 10
of Version W The |anguage being inserted by the anendnent to
page 10 would incorporate |language that is in Version V by
Representative Gara. She pointed out that on page 11 of Version
V there are two paragraphs labeled (8 in Section 3, and
therefore on page 11, line 9, of Version V "(8)" should be
changed to "(9)".

CHAIR McGUI RE explained that both she and Representative Gara
agree that an individual nust be 21 years of age to strip.
However, the disagreenment cones into play with regard to the age
at which an individual can patronize adult-oriented businesses.
Version Wspecifies that one nust be 21 years of age to strip or
patronize an adult-oriented businesses. The suprene court
opi ni ons that she has read specify that there is no
constitutional right to entertainment. Therefore, she indicated
that [Version W is constitutional.

CHAIR McGU RE opined that she wanted a situation in which one
who enters or strips in an adult-oriented business would have to
be 21 years of age regardless of whether the business serves
al cohol . There has been conpelling and overwhel m ng evidence
that drug solicitation, drug use, and a presence of alcohol are
preval ent at adult-oriented businesses.

TAPE 04-26, SIDE A
Number 0001

CHAIR MGQURE related her opinion that the policy behind
changing the alcohol laws in Alaska, as well as in the Lower 48,
was the desire not to allow people under the age of 21 to drink.
The aforenentioned was [decided] in light of the information
regarding the brain developnment [during the time prior to age
21], the fact that young people who are drinking are nore likely
to be in autonobile accidents and place thenselves in a position
of danger, and young people are |ess experienced with regard to
handl i ng al cohol . Because al cohol is present in these clubs,
she opined that this is an opportunity for entertainnment at the
age of 21

Number 0109
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CHAIR McGU RE acknow edged that there are sonme wonen that are
patrons and sonme nen that strip, but generally speaking wonen
are stripping and nen are patrons. She recalled the concern of
discrimnation against certain genders if the age at which one
is allowed to strip is 21 and the age at which one is allowed to
patroni ze an adult-oriented establishnent is 18. She said she
believes there is some practical nerit to that, although it
doesn't seemto "fair out" constitutionally because of the need
to |l ook at each class: stripper versus patron. Chair MQuire
related her belief that under Version W strip clubs that serve
al cohol will beconme the predom nant "fixture."” Therefore, there
would be additional J[oversight] from the Alcoholic Beverage
Control Board (ABC Board) due to the presence of alcohol in the

establ i shnment . She noted that she had considered |inking the
stripper license to an alcohol license, but ultimtely decided
against it. She nentioned that at age 18 one can't snoke or

purchase cigarettes.

CHAIR MGU RE, in response to Representative Anderson, clarified
that under Version W the dancer and patron of adult-oriented
busi nesses have to be 21 years of age. In Version V, the
[ dancer] has be 21 years of age at an adult-oriented business
while a patron of such an establishnment can be 18-21 years of
age.

REPRESENTATI VE GARA specified that [under Version V] an
i ndi vi dual under the age of 21 can patroni ze nonal coholic adult-
ori ented busi ness.

REPRESENTATI VE ANDERSON poi nted out that CSHB 367(L&C) specified
that both the patron and the dancer had to be 21 years of age,
which is the sane as Version W

Nunmber 0366

CHAIR McGUIRE agreed that CSHB 367(L&C) is what is enconpassed
in Version W while Version V enbodies Representative @Gra's
bi furcated age concept. Chair MGQuire highlighted that [both
ver si ons] changed the references to "sex-oriented businesses"” to
"adult-oriented businesses” in response to those who were
offended by the reference to "sex-oriented businesses."” [ Bot h
versions] specify that regardl ess of whether the adult-oriented
busi ness serves al cohol or not, the business will be regul ated
under the state's laws. These businesses will have to obtain a
license. The only difference in the licensing requirenents from
the original legislation is that [these tw versions] no |onger
| icense the stripper. Both versions added a proof of age
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requi renent, which specifies that if [a business] is crimnally
negligent in failing to ascertain the person's age, then that
[ busi ness'] license may be pull ed.

CHAIR MGURE highlighted that a new addition to this
| egislation is the business hours requirenent. On page 7 of
both versions it specifies that the business hours are set to
those of simlarly situated businesses that serve alcohol.
Therefore, between the hours of 5:00 a.m and 800 a.m, the
establishment has to be closed. She noted that nost
municipalities have superseded the aforenentioned |aw and
require closure at an earlier hour. Bot h versions specify that
the business hour requirenent is either the state law or the
muni ci pal ordinance that supersedes the state |aw. Thi s
attenpts to address testinony that related that these clubs have
began to serve as an "after-hours” cl ub.

Number 0625

REPRESENTATI VE GARA agreed that there is only one nmjor
difference between the versions, which he characterized as a

policy call. Wth regard to constitutional considerations,
Representative Gara suggested that those are probably a wash
bet ween the versions. The belief, he said, is that with any

[constitutional] challenges either |egislation would be upheld.
Returning to the policy decision, Representative Gara said that
both he and Chair MGQGuire believe that the harmto young people
who perform naked [in these adult-oriented] businesses is

phenonenal . Evidence shows that in some places drunken
custoners verbally assault dancers, pinps and drug dealers
proposition dancers, and t here are wage vi ol ati ons.

Furthernore, the no-touching rules at these [adult-oriented
busi nesses] are repeatedly violated.

REPRESENTATI VE GARA noted that one report specifies that 100

percent of all dancers report physical abuse at sone point
during the dancers' <career and 100 percent wtness abuse of
ot her dancers. Furthernore, 77 percent of the dancers report
being stal ked after |eaving the club and 100 percent have been
pr oposi ti oned for prostitution. These [adul t-oriented
busi nesses] aren't a place at which 18-year-old girls should
wor K. At age 21, one can nake a nore nmature decision, he
opi ned.

REPRESENTATI VE GARA explained that [both he and Chair MGQuire]
want to regulate those dancers who are considered to be too
young to perform nude. However, he noted that [he and Chair
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MCGuire] differ with regard to whether the patron has to be 21
years of age. There is a valid argunent that can be nade
regarding not allow ng 18-20 year olds to patronize these clubs.
However, Representative Gara said that [restricting the age of
the patron to 21 and older] goes too far for his confort |evel
He explained that he was convinced of the aforenentioned by the
notion that if one is old enough to be in the mlitary, one is
old enough to make the decision to patronize a strip club.
Therefore, he wanted to maintain a narrower focus and regul ate
what he considered to be the greater problem with those working
[ naked at these clubs].

REPRESENTATI VE GARA opi ned that there shouldn't be concern that
if you regulate the dancer's age one would necessarily have to

regul ate the patron's age. Both of the versions require that
these [adult-oriented businesses] are going to be |Iicensed.
Therefore, if these [adult-oriented businesses] allow sonmeone

under the age of 18 to enter the business, it can be closed
Furthernore, if people under the age of 18 are enployed at these
[adul t-oriented businesses], the Dbusiness can be closed.
Mor eover, per si st ent wage violations can result in the
establishment's closure.

REPRESENTATI VE GARA highlighted that [both versions] prohibit
private roons because there is nore touching. He recalled that
somre of the former entertainers were concerned because [the
adult-oriented business] shared an entrance wth apartnent
buildings or other places where young children were in
attendance. Therefore, [adult-oriented businesses] have to have
a separate entrance and washroom Representative (Gara
reiterated that both versions are the sane, save the age
di fference discussed earlier, thus he left it to the commttee
to deci de which proposed CS is best.

The commttee took an at-ease from4:35 p.m to 4:38 p.m

Number 1020

[ Not on tape, but reconstructed from the commttee secretary's
| og notes, was the follow ng: CHAIR McGUI RE announced that HB
367 woul d be held over.]

ADJ OURNMVENT

Nunber 1021
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There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 4:40 p.m
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