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HOUSE BI LL NO 334
"An Act relating to unlawmful exploitation of a mnor."

- HEARD AND HELD; ASSI GNED TO SUBCOW TTEE

HOUSE BI LL NO 513

"An Act relating to the enforcenent of support orders through
suspension of drivers' I|icenses; changing the name of the child
support enforcenment agency to the child support services agency;
anending Rules 90.3 and 90.5, Alaska Rules of Civil Procedure;
and providing for an effective date.”

- MOVED HB 513 QUT OF COW TTEE

HOUSE BI LL NO. 514

"An Act relating to child support nodification and enforcenent,
to the establishment of paternity by the <child support
enf orcenment agency, and to the crinmes of crimnal nonsupport and
aiding the nonpaynent of child support; anmending Rule 90.3,
Al aska Rules of G vil Procedure; and providing for an effective
date."

- HEARD AND HELD

HOUSE BI LL NO. 378
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"An Act relating to the Alaska Food, Drug, and Cosnetic Act,
i ncluding sales, advertising, certain devices, food donors, and
food banks; making certain violations of organic food provisions
and of the Al aska Food, Drug, and Cosnetic Act unfair nethods of
conpetition and wunfair or deceptive acts or practices under
certain of the state's wunfair trade practices and consuner
protection |laws; and providing for an effective date."”

- MOVED HB 378 QUT OF COW TTEE

HOUSE BI LL NO 367

"An Act relating to the licensing and regul ation of sex-oriented
busi nesses and sex-oriented business entertainers; relating to
protection of the safety and health of and to education of young
persons who perform in adult entertai nnent establishnents; and
providing for an effective date."

- SCHEDULED BUT NOT HEARD
PREVI QUS COW TTEE ACTI ON
BILL: HB 334

SHORT TITLE: UNLAWFUL EXPLO TATI ON OF M NOR
SPONSOR(S): REPRESENTATI VE(S) MEYER
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02/ 20/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 20/ 04 (H Schedul ed But Not Heard

02/ 23/ 04 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 513
SHORT TITLE: CSED NAME CHANGE/ DRI VER S LI C. SUSPENSI ON
SPONSOR(S): REPRESENTATI VE(S) KOTT

02/ 16/ 04 (H READ THE FIRST TIME - REFERRALS
02/ 16/ 04 (H JUD
02/ 23/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 514
SHORT TITLE: CHI LD SUPPORT ENFORCEMENT/ CRI MES
SPONSOR(S): REPRESENTATI VE(S) KOTT

02/ 16/ 04 (H READ THE FI RST TI ME - REFERRALS
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02/ 16/ 04 (H JUD
02/ 23/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 378
SHORT TI TLE. FOOD, DRUGS, COSMETI CS, CERTAI N DEVI CES
SPONSOR( S):  FI NANCE

01/ 12/ 04 (H READ THE FI RST TI ME - REFERRALS
01/ 12/ 04 (H HES, JUD

02/ 05/ 04 (H HES AT 3: 00 PM CAPI TOL 106

02/ 05/ 04 (H Moved Qut of Conmittee

02/ 05/ 04 (H M NUTE( HES)

02/ 09/ 04 (H HES RPT 2DP 1DNP 2NR

02/ 09/ 04 (H DP: SEATON, W LSON;, DNP: WOLF;
02/ 09/ 04 (H) NR. GATTO, COGHI LL

02/ 09/ 04 (H FI' N REFERRAL ADDED AFTER JUD
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W TNESS REG STER

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 334.

PATTY WARE, Director

Di vision of Juvenile Justice (DJJ)

Department of Health & Social Services (DHSS)

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of HB 334, expressed the
division's opposition to an expansion of the automatic waiver
provision in AS 47.12 and suggested an anendnent.

LI NDA W LSON, Deputy Director

Publ i c Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Expressed the PDA's concerns with HB 334;
expressed the PDA' s concerns with HB 514.

REPRESENTATI VE PETE KOTT

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 513.

JOHN MAI N, Staff
to Representative Pete Kott
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Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of HB 513 on
behal f of the sponsor, Representative Kott; presented HB 514 on
behal f of the sponsor, Representative Kott.

JOHN MALLONEE, Acting Director

Chil d Support Enforcenent Division (CSED)

Departnent of Revenue (DOR)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 513; responded to questions during discussion of HB 514.

DI ANE VENDLANDT, Chi ef Assistant Attorney Ceneral

St at ewi de Section Supervi sor

Col | ections and Support Section

Cvil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified on HB 514 and answered questions
fromthe nenbers.

CATHY SCHI NDLER, Assistant Attorney Ceneral

Chi |l d Support Enforcenent

Speci al Prosecutions Unit

O fice of Special Prosecutions & Appeal s

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified on HB 514 and answered questions
fromthe nenbers.

STEVEN B. PORTER, Deputy Conm ssi oner

O fice of the Conm ssioner

Departnent of Revenue (DOR)

Juneau, Al aska

POSI TI ON STATEMENT: Testified on HB 514 and answered questions
fromthe nenbers.

W LLI AM TANDESKE, Comnmi ssi oner

Departnent of Public Safety (DPS)

Juneau, Al aska

POSI TI ON STATEMENT: Rel ayed concerns about HB 514, Section 9.

GERALDI NE Mcl NTOSH, St af f

to Representative WlliamK WIIlians
House Finance Conmittee

Al aska State Legislature
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Juneau, Al aska
POSI TI ON STATEMENT: Presented HB 378 on behalf of the sponsor,
t he House Finance Committee.

KRI STIN RYAN, Director

D vision of Environnmental Health

Depart ment of Environnmental Conservation (DEC)

Anchor age, Al aska

POSI TI ON STATEMENT: Assisted wth the presentation of HB 378
and responded to questions.

ELI SE HSI EH, Assistant Attorney Ceneral

Envi ronnental Section

Cvil Division (Anchorage)

Department of Law (DQL)

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 378.

CLYDE (ED) SN FFEN, JR., Assistant Attorney General

Commerci al / Fai r Busi ness Section

Civil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of HB 378
and responded to questions.

ACTI ON NARRATI VE

TAPE 04-21, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:34 p.m Representatives MQuiire
Holm Ogg, Sanuels, and G uenberg were present at the call to
order. Representatives Anderson and Gara arrived as the neeting
was in progress.

HB 334 - UNLAWFUL EXPLO TATI ON OF M NOR

Nunmber 0072

CHAI R Mc@GUJ RE announced that the first order of business would
be, HOUSE BILL NO 334, "An Act relating to unlawul
exploitation of a mnor."

Nunber 0110
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REPRESENTATI VE KEVIN MEYER, Al aska State Legislature, sponsor
explained that HB 334 sinply changes the crine of unlawful
exploitation of a mnor from a class B felony to a class A
felony, adding that he feels it is his duty to convince the
House Judiciary Standing Committee that this is a necessary
change. For the purpose of disclosure, he relayed that he is
the father of two daughters and has served on the board of
directors of Standing Together Against Rape (STAR) for three
years.

REPRESENTATI VE MEYER went on to say that he believes that
explicit sexual material involving children is a very serious
crinme, and has nmultiple effects on a child as he/she grows up on

into his/her adulthood. It can affect a child psychol ogically,
sociologically, and behaviorally. Anot her problem wth the
production of child pornography is that even if the child is
able to mature and forget his/her past, there's still a

vi deot ape and/or pictures out there, of this act, for as long as
that videotape and/or pictures exist. The production of child
pornography also puts the child in sonme very, very dangerous
situations, exposing himher to sexually transmtted diseases,
rape, assault, and torture.

REPRESENTATI VE MEYER noted that there have been several cases in
Anchorage involving the production of <child pornography, and
opined that it is nore comon than people want to believe. One
of the reasons for this, he offered, is that such crines often
involve other crimes as well, and so the focus is directed
towards those other crines. He said he believes that the crine
of exploitation of a mnor needs to be raised to a class A
fel ony because those sentenced for a class B felony can get by
wth a one- to four-year sentence. He pointed out that the
Department of Corrections has provided the commttee wth
statistical handouts regarding this particular crineg; one
offender of this crine is serving tw years. Wth "good
behavior,"” he remarked, that offender will be out of jail in
| ess than one year.

Number 0362

REPRESENTATIVE MEYER offered his understanding that t he
di fference between the crime of sexual abuse of a minor and that
of exploitation of a mnor is that in cases of sexual abuse of a
m nor, the perpetrator forces hinself/herself onto the mnor -
in essence, rape - and in cases of exploitation of a mnor, the
perpetrator is asking a child or children to perform sexual acts
for the purpose of videotaping those acts or taking pictures of
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those acts. Wat he is proposing, he relayed, is a [sentencing]
scheme wherein the crime of sexual abuse of a mnor [in the
first degree] would remain an unclassified felony, the crinme of
exploitation of a mnor would becone a class A felony, the crine
of distribution of <child pornography would remain a class B
felony, and the crine of possession of child pornography would
remain a class C felony.

REPRESENTATI VE MEYER said he believes that the actual production
of child pornography is worse than the selling of it. Al t hough
both are very bad, if it is not first produced, then there is
nothing to sell. He noted that wunder federal Ilaw, the
production of <child pornography <carries wth it a mninm
sentence of [ten] years, and that under HB 334, the sentence
woul d be five years. Wiy not just rely on the federal [aw? The
reason i s because federal |aw applies only in instances wherein
an interstate crime has occurred. In conclusion, he turned
menbers' attention to the acconpanying fiscal notes.

REPRESENTATI VE SAMJELS noted that the crine of manslaughter is
currently a class A felony, the sane as what is being proposed
for the production of child pornography. He asked whether the
crime of exploitation of a mnor involves anything other than
t he production of child pornography.

REPRESENTATI VE MEYER offered his belief that that's basically
all it involves. If, during the course of producing the child
por nography, the adult was sexually assaulting the child, then
the of fender would face that charge as well.

CHAIR McGU RE asked whether, for exanple, if a 1l4-year old and a
16-year old are in a consensual relationship and one of them
takes a picture of the other, that would be considered unl awf ul
exploitation of a mnor.

REPRESENTATI VE MEYER offered his belief that it would not be, so
long as it was a consensual relationship. He added that the
m nor has to be enticed in sone way to perform these activities
for it to be considered unlawful exploitation of a mnor.

Number 0812

PATTY WARE, Director, Division of Juvenile Justice (DJJ),
Department of Health & Social Services (DHSS), said that
al though the DJJ strongly supports accountability wth respect
to offenders, it is opposed to the expansion of the automatic
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wai ver provision, which would be one of the inpacts of HB 334.
She el abor at ed:

It would result in expansion of the "auto-waiver"
provision currently contained in the delinquency
statutes, in [AS] 47.12.030, such that if a juvenile
is 16 or older, and this were to be class A felony, he
or she would be waived into the adult system W' ve
prepared a brief summary sheet for the conmttee
[and], as you can see, we don't get very many of these
types of cases within the departnment. For the 10-year
period from [fiscal year 1994] FY 94 through current
to date FY 04, we had 15 juveniles charged wth
unlawmful exploitation of a mnor in that ten-year
period, representing eight separate incidents.

As you can see, ... those cases that were referred
with other char ges ultimately resulted in an
adj udi cation 100 percent of the tine. | should note

that in some of those instances, the adjudication was
done at a later tinme for a charge that was
subsequently referred. Were this bill to have been
law, then in that 10-year period, 7 out of the tota
15 juveniles referred to the [DJJ], or 47 percent of
the total referrals, would have been waived to the
adult system because they were 16 years or older at
the tine of the alleged offense.

Again, the [DHSS] strongly supports accountability for
all of those folks who commt offenses, but we believe
strongly [that] we can address the issue of offender
accountability nore appropriately in the juvenile
justice system [JJY] rat her than having these
juveniles waived to the adult setting. I'd be happy
to answer any questions.

CHAIR MGUI RE asked Ms. Ware for suggestions on how to achieve
the sponsor's goal regarding adults wthout expanding the
automati c wai ver provision in AS 47.12.

M5. WARE said that one option would be to propose an anendnent
such that this particular charge is exenpted from AS 47.12. 030;
this would ensure that the current automatic waiver provision
woul d not be expanded.

REPRESENTATI VE OGG turned attention back to Chair MQire's
exanpl e and asked Ms. Ware to conment.
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Number 0999

M5. WARE said that according to her understanding, the behavior
in that type of exanple would fall wunder the purview of the
bill. Part of the difficulty wthin the DJJ is that such
behavior is what is nost often seen; in other words, the
juveniles are very close in age and, although the behavior is
illegal and inappropriate, it is consensual, and so the DJJ has
a difficult time proving the case because the identified victim
won't testify. In response to a question, she repeated her
suggested anendnent, adding that such an anmendnent would nake
the crine of exploitation of a mnor a class A felony for adults
wi t hout expanding the automatic waiver provision in AS
47.12. 030.

CHAIR McGU RE mentioned that conmttee staff would be working on
such an anendnent, and noted that the commttee has recently
been looking at the issue of benefits versus responsibilities
for young adults.

REPRESENTATI VE GRUENBERG renarked that in a juvenile setting,
under the current statutory |anguage, the defendant would stil

be gquilty of the crinme even if hel/she is younger than the
alleged victim He also noted that there could be circunstances
wherein one person is one day under the age of 18 while the
ot her person is one day over the age of 18. A class A felony
woul d be pretty steep for those in such a situation, he opined.

REPRESENTATI VE SAMJELS poi nted out, however, that there could be
situations in which soneone under the age of 18 is running, or
is an integral part of, an operation that produces child
por nogr aphy. He surmised that M. Wire's suggested anendnent
would still allow for a waiver into adult court on a case-by-
case basi s.

M5. WARE remarked that current statute already allows that. She
added, "It doesn't have to be in the "auto waiver" provision; if
we think a juvenile offense is serious enough, then we can
petition the court to have the juvenile [waived into adult
court].” In response to questions, she noted that the current
di scretionary waiver provisions, which are Jlocated in AS
47.12.100, do not specify particular offenses, and offered that
her suggested anmendnent would maintain the status quo wth
regard to discretionary waivers. "When a juvenile cones before
the departnment, ... we nake a decision that is in the best
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interest of the community as well as making sure that the
of fender is held accountable,” she added.

CHAIR McGQU RE indicated a preference for relying on the current
di scretionary waiver provision, rather than expanding the
aut omati c wai ver provision.

M5. WARE, in response to a question, said, "The [DHSS] does not
see any problemw th the statute as it currently exists in terns
of its inpact on the juveniles ... who are alleged to have
conmitted this crine.”

Number 1468

LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),
Departnment of Administration (DOA), said that although at first
gl ance HB 334 appears to be sinple, upon further review of the
proposed change, it is not so sinple. She referred to AS
11.81. 250, which, she renmarked, |ooks at the big picture, and
sai d:

Qur state carefully crafted a classification schene
for offenses, and that statute |ays out the degree of
harm and the nature of offenses and why they are in
certain classifications. O course unclassified is
for the worst. Class A is for offenses where it
i nvol ves conduct resulting in serious physical injury,
or substantial risk of serious physical injury, to a

person. ... | think that [it] would be hel pful for the
commttee to hear what kinds of offenses are class A
f el oni es.

[ The] typical ones ... [would] be nanslaughter

assault in the first degree where sonebody suffers
serious physical injury from a dangerous instrunent;
attenpted sexual assaul t in the first degr ee;
attenpted [sexual] abuse of a mnor in the first
degree; robbery in the first degree; arson in the
first degree; [and] m sconduct involving weapons in
the first degree. That's just sort of an exanple of
sone of the crines that we as a crimnal justice
system look to for that |evel of offense: serious
physi cal injury resulting.

Now, a class B felony, there's quite a few of them

and the typical class B felony is for conduct that
results in |l ess severe violence against a person than
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a class A felony but still aggravated offenses agai nst
the public admnistration and order or property
i nterests. So sone typical [class] B felonies would
be crimnal negligent homcide; assault in the second
degree; sexual assault in the second degree; [sexual]
abuse of a mnor in the second degree; this offense as
it is now, unlawful exploitation of a mnor, but also
sone simlar of fenses that run with this are
distribution of child pornography. That's a class B
f el ony.

Nunmber 1599
M5. WLSON conti nued:

Endangering the welfare of a child in the first degree
is a class B felony. Robbery in the second degree;
burglary in the first degree; arson in the second
degree; terroristic threatening in the first degree;
m sconduct invol ving weapons in the second degree; and
there's probably about 15 nore [class] B felony
of f enses. So as you see from the listing, ... when
you specifically pull out one offense and put it in a
hi gher one, you nmess with the whole system And the
gquestion is, do you really want to do that?

M5. WLSON referred to Ms. Ware's comments regarding automatic
wai vers, and read portions of AS 11.41.455 to illustrate the
kinds of conduct it includes. She pointed out that for
sentencing purposes, a class A felony is significantly nore
serious than a class B felony; for a class B felony, "you have a
range of zero to ten years, you have presunptive four years if
they're a second [time] offender.™ This means that generally
speaki ng, sonewhere between one and four years wll be the
sentence for a first offense, although if it is a serious case,
aggravators can be considered in order to raise the sentence.
In contrast, a class A felony carries with it a presunptive

sentence of five years; "that's where you start ... and you can
go up to twenty years."” So a class A felony has nmuch nore
serious consequences. In the case of two consenting 17-year-

ol ds, while having sex mght not be a crine, taking a picture in
that situation would be, and thus making it a class A felony,
which brings with it a presunptive sentence of five years,
certainly seens harsh, she remarked, "and it pulls this out of
this carefully crafted classification schene.
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M5. WLSON noted that distribution of child pornography is a
class B felony, but taking a picture will beconme a class A
fel ony under HB 334. In addition, associated with the offense
of exploitation of a mnor are other crines that can already be
prosecuted; for exanple, sexual abuse of a mnor in the first
degree is an unclassified felony. In addition, sexual abuse of
mnor in the second degree is a class B felony, and involve
actions that are as serious as the actions that HB 334 would
bump up to a class A felony. She offered that if the commttee
really wants to target the older predator or pedophile who is
engaging in this type of activity with younger victins, then
perhaps altering the sexual abuse of a mnor statutes m ght be a
better way to elevate the crine under nore |limted
ci rcunst ances.

Nunmber 1798

M5. WLSON said that the PDA s experience is that not many such
cases are prosecuted, and surmised that this tends to reflect
the DJJ's comments regardi ng younger offenders. But there are
not many such cases involving older offenders either, and nost
of those cases involve consensual situations in which sonmeone
sinply took a picture of soneone else and one of them is just
over 18 years old and the other is just under 18 years old. She
pointed out that even if the comittee were to create an
exception to the automatic waiver provision, the bill is still
"in the troubling world of [a class] A felony," adding that she
does not think that "this is as big of a problem [such] that we
need to pull this particular offense out."

M5. WLSON went on to say, "I am certainly not trying to
mnimze the seriousness of this offense; certainly, it is a
serious offense and, ... many tinmes, there are other offenses
that are prosecuted [at] the sanme level or worse for behavior
that sort of surrounds this." She also pointed out that there

are other statutory provisions that reference AS 11.41.455. AS
11.51. 100, endangering the welfare of a child in the first
degree; AS 11.41.436, sexual abuse of a mnor in the second
degree; and AS 11.61, distribution of child pornography. These
exanples are all class B felonies. In conclusion, she said that
all of these statutes are intertwined and crafted so that the
| evel s of offenses fit within what was studied for a very |ong
tinme as to what |evel an offense should be, adding that to pul
"this one out” would be a m stake.

Nunber 1923
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CHAIR McGUI RE appointed Representatives Sanuels, Anderson, and
Gruenberg - wth Representative Samuels as the chair - to a
subconm ttee on HB 334. The subjects the subcomrittee wll
address are the exclusion of the automatic waiver and how
raising the crinmne to a class A felony will nmesh wth other
exi sting statutes.

REPRESENTATI VE GRUENBERG said he would strongly support making
it a serious crine to commercially and repeatedly engage in the
behavior listed in AS 11.41.455, and suggested that one way of
going about it would be to alter AS 11.61.125 - distribution of
child pornography - such that a second offense would be a class
A fel ony.

CHAIR McGQUIRE posited that all on the commttee understand the
kind of conduct the sponsor is attenpting to address, and said
she hoped that the sponsor would work with the subcommttee to
address everyone's concerns.

REPRESENTATI VE MEYER agreed, adding that it is not his intention
to go after the 17-year-olds who mght be taking pictures of
each other while engaging in consensual sex. He remarked that
he does not have a problem with M. Ware's suggested change,
adding that he is conforted by the fact that even with such an
anendnent, a juvenile could be waived into adult court if the
situation warranted it. He offered his belief that a victim of
this crime nust be enticed before even a class B felony can be
charged; therefore, those engaging in consensual sex would not
be affected by HB 334. He referred to handouts provided by the
Departnment of Corrections (DOC) and said he did not think that
yout hful offenders are the problem

REPRESENTATI VE MEYER opi ned that creating child pornography does
correlate with other crines that are class A felonies, whereas
sone class B felonies don't involve very serious crinmes in
conparison to creating child pornography. He offered his belief
that in conparison to federal law, which carries a presunptive
sentence of ten years, current Alaska law is way behind, adding
that he feels it is appropriate to nmke the crime of
exploitation of a mnor a class A felony because the sale of
child pornography, which is currently a class B felony, is not,
in his opinion, as bad as the production of it.

Number 2132

REPRESENTATI VE GARA poi nted out, however, that although HB 334
addresses a very serious class of crime, the term enticing can

HOUSE JUD COW TTEE -13- February 23, 2004



apply to behavior that is consensual. For exanple, in a
situation involving two 17-year-olds, one of them could say,
"Cone on, |I'd like to take your picture,” and the other could
say no at first but then change his/her mnd due to enticenent
by the person asking. Therefore, enticenent can be conpletely
consensual, he surm sed. He went on to say that he is not
interested in changing the current law on this issue until he is
convinced that the application of the current law has been
resulting in injustice.

REPRESENTATI VE MEYER noted that in his opening remarks he'd nade
reference to a perpetrator who is serving a two-year sentence
for the crine of exploitation of a mnor and who could
potentially be out of jail in one year. And because the
sentence for a class B felony could be as low as one year, a
person being charged with the crine of exploitation of a m nor
m ght only have to serve six nonths or less. "In ny mnd, what
you're doing to that mnor by producing that child pornography
is long-lasting and there's always going to be a video or a
picture to remnd that person of that [situation]; so, no, |
don't think the sentencing is proper at current,"” he added. In
response to a question, he relayed that he would provide the
commttee with the facts of that case.

M5. WLSON, in response to questions regarding the current
sentencing schene, said that a class B felony has a range of
zero to ten years and that first offenders generally get between
zero and four years. Those offenders with a prior conviction
face a presunptive sentence of four vyears. For a class A
felony, the sentencing range starts out wth a presunptive
sentence of five years even for first tinme offenders, with the
maxi num sentence being twenty years if, for exanple, there were
aggravat ors. For a class A felony, soneone with a prior felony
conviction could get a presunptive sentence of ten years, and
soneone wth tw prior felony convictions <could get a
presunptive sentence of fifteen years for a third felony
of f ense.

M5. WLSON added that if one were to be convicted of a class B
felony for this crinme under current statute, the facts of the
case could warrant mtigators or aggravators, and there are
approximately 30 or 31 aggravators. For exanpl e, one aggravator
woul d invol ve using a dangerous instrunent during the crinme. So
even if an offender was not facing a presunptive sentence, the
courts can currently look at the facts of the case and consi der
aggravators for the purpose of increasing an offender's
sentence. She offered that in instances where the offender uses
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drugs or alcohol to incapacitate a victim that mght qualify
for an additional charge of sexual abuse of a mnor in the
second degree or of sexual assault.

TAPE 04-21, SIDE B
Nunmber 2393

M5. WLSON, in response to further questions, said that in such
a situation, the offender could be charged wth separate counts
and the sentences could be consecutive. Judges currently have
di scretion over whether sentences run consecutively, though
there are sone sexual offenses that have to run consecutively.

CHAIR McGUI RE announced that HB 334 would be held over for the
purpose of allowing the subcommttee to work on the issues
rai sed.

HB 513 - CSED NAME CHANGE/ DRI VER S LI C. SUSPENSI ON

Nunber 2342

CHAI R McGUI RE announced that the next order of business would be
HOUSE BILL NO 513, "An Act relating to the enforcenent of
support orders through suspension of drivers' |icenses; changing
the nanme of the child support enforcenent agency to the child
support services agency; anending Rules 90.3 and 90.5, Al aska
Rul es of Civil Procedure; and providing for an effective date.”

Nunber 2327

REPRESENTATI VE PETE KOIT, Alaska State Legislature, sponsor,
referred to HB 513 as an admnistrative bill and said that it
does two things. Wthin the Departnent of Revenue, HB 513
changes the name of "Child Support Enforcenment Division" (CSED)
to "Child Support Services," and it closes what he terned a

| oophole in the CSED s |icensing program He opined that the
nanme change is an inportant change in that the new nane sends a
strong nessage to the public that the "we are here for the
kids," adding that a |ot of states have either undergone or are
currently making such a change. He relayed that his staff,
former director of the CSED, John Main, would be assisting with
the presentation.

Nunmber 2187

JOHN MAIN, Staff to Representative Pete Kott, Alaska State
Legi sl ature, sponsor, said that the name change is intended to
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foster the attitudes that "we're here to serve,"” and that [the
CSED] is an agency that does nore than just enforce collection
of child support; "we do paternities, we do establishnents,

[and we] work with enployers.” He, too, nentioned that severa
states are |ooking at naking such a nane change. On the issue
of the aforenentioned | oophole, he said:

What that anpbunts to is that ... we have a period of
time in which we are able to ... [revoke] an
individual's driver's Ilicense; however, we have to
stop that process when that individual agrees to a
paynment pl an. The problem we run into is when the

person has agreed and then pays maybe one paynment and
then stops again, we have to start all over with the

process again. [Instead] ... we would like to start
from when we stopped; that way, we [revoke] the
driver's | i cense faster ver sus [ al | owi ng] an
individual ... [to] have as nmany as 300 days

before we would finally be able to pull their driver's
license. And [revoking] a driver's license is one of
the ways in which we're able to force people to cone
to [the] table to pay child support and be responsible
for their children.

REPRESENTATI VE GARA said he wants to make sure that if soneone
is mstakenly thought to have stopped paying child support, that
there is an inexpensive way for that person to challenge the
revocati on process. He asked what happens to soneone who is
paying child support but then the agency mstakenly cones to
bel i eve that he/she has stopped payi ng.

MR MAIN replied that normally, the agency only takes action
agai nst soneone's driver's license when he/she hasn't been
paying child support at all for sonme tine. In response to a
further question, he indicated that there is an appeal process,
whi ch can include going to court if the agency's initial review
of the situation produces a decision that the person disagrees
Wi th.

REPRESENTATI VE GARA said that according to his interpretation of
t he sponsor statenent, it appears that a person would have to go
to court to stop the |icense revocation.

Number 2032

MR. MAIN said that is correct - the person would eventually have
to go through the courts to stop the revocation process.
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REPRESENTATI VE GARA asked whether that would be the first step
or whether there is an admi nistrative process first.

MR. MAIN replied:

This is the admnistrative process in which ... [the
CSED] is in the process of [revoking] their driver's
license. It takes up to 150 days in which to [revoke]
their driver's license. W give thema period of tine
in which to respond back to us; ... we set up a
paynment pl an. This is not a quick process; it's a
very lengthy process, and it was designed to be a
| engt hy process.

CHAIR McGUI RE asked for a hypothetical exanple showi ng how the
process currently works. She asked whether the driver's |icense
revocation process is begun on the basis of an anmount of noney
owed or on a length of tine without a paynent being made. She
added:

| think we all grasp the problem which is that
soneone cones in and says, "Ckay, |'ve been out of
conpliance - | agree to be on a paynent plan,” and
then within 30 days they fail to neet that requirenent
again, and now the department's got to back through
those steps of revoking their driver's |icense.

Nunber 1952

JOHN MALLONEE, Acting Director, Child Support Enforcenent
D vision (CSED), Departnent of Revenue (DOR), said that the CSED
maintains a list of obligors who are not in substantial

conpl i ance. Substantial conpliance regarding a support order
paynent schedule neans that with respect to periodic paynents
required under the support order or the negotiated paynent
schedule, there are no arrears in an anmount that is four tines
the amount of the nonthly obligation, or the person has been
determned by the court to be making the best effort possible.
Thus, for exanple, if the support obligation was $200 a nonth

the arrears would have to be $800.

CHAIR McGUI RE asked for a hypothetical exanple show ng how the
current |icense revocation process works in conparison to the
process proposed via HB 513.

MR. MALLONEE sai d:

HOUSE JUD COW TTEE -17- February 23, 2004



Basically, what we do right nowis ... we issue a ...
witten notice of arrearage at |east 60 days before we

place them on this list of people who are not in
substanti al conpliance. During that period they have
the ability to appeal ... on the statenent of fact,

i.e. they are not the individual who owes the support
or the anobunt is not the anobunt that we say it is.
Once we do that, then they can get a 150-day tenporary
license ... and only one tenporary |icense can be
given at a tine.

So they have that ability anytine, and this is where
this anendnent [to current statute] cones into effect.

[It's where] let's suppose that they make this one
paynent - so now they have a paynment agreenment with us
[and] if they conme in and nake a paynent agreenent, we
take them off the list and we don't suspend their

license - if they cease to make this paynment, say the
second or the third nonth, then we have to start over
agai n: we place them on the list and they have 60

days, we start the 150-day period all over in which
they can bring this current.

CHAI R MGUI RE sai d she sees the problem
Number 1820

REPRESENTATI VE GARA asked if, during the 60-day w ndow for
appealing the notice, the person can get the 150-day tenporary
license while the appeal is pending.

MR. MALLONEE said yes, adding that the tenporary |icense would
give the person the opportunity to bring his/her child support
paynments back into substantial conpliance.

REPRESENTATI VE GRUENBERG referred to Section 12 of HB 513, and
said he'd not ever seen such language in a bill before. He
suggested that the revisor of statutes and the regulations
attorney would normally do what is being proposed via Section
12, which is to make conform ng anendnents to the statutes and
adm ni strative code. He asked that committee staff investigate
whether a letter of intent to the revisor of statutes and the
regul ati ons attorney would be sufficient.

CHAIR McGU RE posited that perhaps the |anguage was included in
the bill for clarity.
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REPRESENTATI VE GRUENBERG nentioned that it would be preferable
if the aforenentioned individuals didn't have to wait another
year before making the conform ng anendnents.

CHAIR McQU RE indicated that staff would also be |looking to see
whet her simlar |anguage was included in the legislation that
woul d change the nanme of the Departnent of Conmmunity & Econom c
Devel opnent .

REPRESENTATI VE GRUENBERG, on anot her issue, said:

It looks to ne I|ike these changes you' re naking
concerning paynment schedules, you're just doing sone
techni cal changi ng around but you're going to keep the
practice of paynment schedules in place, and this just
makes the same change with them as with court orders,

right?
MR. MAIN said, "I believe that's CSED s intent, yes."
Number 1671

REPRESENTATI VE ANDERSON asked how a person who's had his/her
driver's license revoked is expected to get back and forth to
work in order to earn the noney to nake child support paynents.

MR MAIN pointed out that driving is a privilege and that
driver's license revocation is nmandated by the federal
government as one way of getting the attention of those who are
in arrears and not honoring their responsibility to their
children. The mandate does not involve requiring that people go
to work; the mandate involves requiring that people support
their children. How those people go about making their child
support paynents is up to them and thus it is their
responsibility to figure out how to get back and forth to work.
That being said, throughout the nation right now there are
several prograns that help lowincone parents neet their
obl i gations, such as busing prograns and job-training prograns,
he added.

REPRESENTATI VE ANDERSON said he agrees with the intent of the
bill and with getting rid of "perks" for people who don't pay
child support.

CHAIR McGUI RE surm sed that what is being asked of a person is
that he/she contact the division and, if not pay off the anmount
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in arrears, at |least create a paynent schedul e. She suggested
that HB 513 creates another incentive for people to cone in and
pay and to, if setting up a paynent schedule, be careful about
what they agree to so as not to default on that agreenent.

MR. MAIN confirmed that the intent is to get those that are in
arrears to at Jleast conme to the table and discuss paynent
schedul es.

REPRESENTATI VE SAMUELS suggested that the people who w il be
affected by HB 513 are those that have sinply been refusing to
pay any child support, and indicated that he thinks taking away
t hose people's driver's license is a good idea.

MR MAIN, in response to questions, said that the people the
bill is intended to affect are those that have the ability to
pay but sinply aren't, and that nost of those people are self-
enpl oyed in sone fashion.

Nunber 1437

REPRESENTATIVE OGG asked why they are |limting |license
revocation to driver's |icenses. Wy not also things |ike
comercial -fishing crewrenber I|icenses, or why not also limt

soneone's ability to practice law, dentistry, or nedicine.

MR MAIN said that driver's licenses are not the only things
being affected by the federal nmandate requiring paynent of child
support. The bill, however, is sinply addressing what is
perceived to be a loophole in the process of revoking driver's
| i censes; the process of revoking occupational |icenses does not
have such a | oophole. On the issue of crewnenber |icenses,
t hough, the problem there is that they are sold just |Ilike
hunting licenses and fishing |icenses, and the Al aska Depart nent
of Fish & Gane (ADF&E does not have a database simlar to what
the Division of Mdtor Vehicles (DW) has for driver's |icenses;

"you won't find out a person has a crewrenber |icense until
after the fishing season is conpletely over." In addition,
fishing permts are different than occupational |icenses, he
relayed, and so the CSED has not been able to have the sane
effect on permt holders as it does on occupational |[|icense

hol ders or driver's |icense hol ders.
CHAI R McQUI RE suggested to Representative Ogg that he work with

the CSED and investigate the possibility of tightening up those
"l oophol es" as wel | .
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REPRESENTATI VE GARA said he agrees with the policy that if one
does not pay one's child support, then driver's I|icense
revocation is an appropriate penalty. He expl ained, however,
that he is concerned that those who are making a good faith
effort to pay but find thenselves unable to pay, for a rationa

reason, will have to go through an expensive court process to
stop the revocation. He asked whether sonmeone who is given a
notice of arrears would still Kkeep his/her driver's |license

until the court hearing.
MR. MALLONEE repli ed:

Once we ... give notice, ... they have 60 days in
which to conme and contest this. After we ... render a
decision saying, "No, we still think vyou're in
substanti al nonconpliance,” [then] from that point

we're still not going to get rid of that driver's
| icense for 150 days. During that 150 days, they have
the opportunity to appeal to a court and ask for

expedi ted consideration. The problem that we then
have is that we're on the 149th day and we nake a
paynent agreenent, and [if] they do not live up to

their paynent agreenent, we start off the next tine
with the 60-day notice, doing another admnistrative
review, and starting the entire 150 days all over for
them to have the ability to ... ask for expedited
consideration from the court. VWhat we're really
trying to do with [HB 513] is, if you say no, you're
not going to pay after you' ve made this agreenent,

if we were on the 120th day, [then] we only want to
give you 30 nore days in which to finish that up. You
either have to appeal to the court or we're going to
get rid of the license.

Nunber 1108

REPRESENTATI VE GARA said he understands the current process and
the problem \Wat he'd like to know, he remarked, is how things
woul d wor k under the proposed sol ution.

MR. MALLONEE said he envisions that what would occur under HB
513 is that when the person failed to nmake a paynent as agreed
upon in the paynent agreenent, the CSED would send out a notice
informng that person that he/she is not living up to the
agr eenent . In the aforenentioned exanple, that person would
then have 30 days in which to request, in witing, a review, and
the CSED would, in witing, inform the person of the its
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findings. So the person would again have the ability to contest

a claim of nonconpliance. |In response to a further question, he
said that the person's driver's license is valid up until the
150th day, and that this is the case both currently and under HB
513; the only change the bill proposes to the current process is

to elimnate having to start counting the 150-day period from
t he begi nni ng.

MR  MAIN, in response to questions, confirmed his earlier
coments regarding crewnenber, fishing, and hunting |icenses,
and added that the question of whether it would be possible to
start revoking those types of |icenses would be best answered by
t he ADF&G He also nentioned that revocation of private pil ot
|icenses is sonething that is not being done now because of
current Federal Aviation Adm nistration (FAA) restrictions.

REPRESENTATI VE GRUENBERG suggested the possibility of the
| egi slature urging Congress, via a resolution, to pass a |aw
instructing the FAA to renove those restrictions.

MR. MAIN noted that in addition to those four types of I|icenses,
there are also various federal certificates and |icenses that
the state has no control over, and when the issue of revoking
those certificates and |icenses was raised with the Ofice of
Child Support Enforcenent (OCSE), U.S. Departnent of Health and
Human Services (DHHS), the response was that it would not be
cost effective to pass a nandate requiring revocation of those
| i censes and certificates.

REPRESENTATI VE GRUENBERG r emar ked, "For whon®?" The children who
are not being supported or sone governnent agency?

Nunmber 0776

REPRESENTATI VE HOLM asked whether confiscating the vehicles of
t hose whose driver's |licenses have been revoked coul d be anot her
option, since, he opined, wthout a driver's license, those
peopl e don't need a vehicle.

MR.  MALLONEE, on the issue of crewrenber |icenses, pilot
| i censes, and other federal |icenses and certificates, concurred
with M. Min that at this tine, nothing can be done. He
mentioned that being able to revoke business |I|icenses and
crewrenber |icenses mght be useful as long any such revocation
program garnered results in terns of nore child support paynents
bei ng nmade.
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REPRESENTATI VE = SAMJELS  suggest ed t hat t he Di vi sion of
Qccupational Licensing would be able to provide a |ist of those
| i censes that are now subject to revocation.

CHAIR MGQUI RE after ascertaining that no one else wshed to
testify and that representatives fromthe Departnent of Revenue,
the Departnent of Law, and the D vision of Mtor Vehicles were
avai lable to answer questions, closed public testinmony on HB
513.

Number 0528

REPRESENTATI VE SAMUELS noved to report HB 513 out of committee
wi th individual recomrendati ons and the acconpanying zero fisca
not e. There being no objection, HB 513 was reported from the
House Judiciary Standing Commttee.

HB 514 - CHI LD SUPPORT ENFORCEMENT/ CRI MES

Number 0501

CHAI R McGUI RE announced that the next order of business would be
HOUSE BILL NO 514, "An Act relating to child support
nodi fication and enforcenent, to the establishnment of paternity
by the child support enforcenent agency, and to the crinmes of
crimnal nonsupport and aiding the nonpaynent of child support;
anending Rule 90.3, Alaska Rules of Cvil Procedure; and
providing for an effective date."

Nunmber 0478

JOHN MAIN, Staff to Representative Pete Kott, Alaska State
Legi sl ature, sponsor, presented HB 514 on behalf of the sponsor,

Representative Kott. He said that HB 514 has seven nmjor
conponents to it. One elenment of the bill nakes crimnal
nonsupport a felony; 33 states already do the sane, as does the
federal governnent. In order to be charged with a class C

felony for crimnal nonsupport under HB 514, sonmeone woul d have
to be over $10,000 in arrears or not have nmade a paynent for
nore than 24 nonths, and it nust be shown that that person does
have the ability to pay. Currently, there are over 14,000 such
cases. This is not to say that all such persons should be
charged with a felony, he added, noting that the Child Support
Enforcenent Division (CSED) only wants to go after the nost
egregi ous cases such as those wherein the individual has had the
ability to pay for sone tine and has sinply chosen not to pay.
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MR. MAIN indicated that HB 514 establishes the crine of aiding
the nonpaynment of <child support in the first degree if one
assists the aforenentioned class of people, and makes it a class
C felony. The current crime of aiding the nonpaynent of child
support would becone a crinme in the second degree and would
still be class A m sdeneanor. M. Main opined that the current
| aw regardi ng aiding the nonpaynent of child support, which was
created by former representative Terry Martin, has had an effect
on people who [know] they are assisting sonebody in escaping
child support paynents.

MR MAIN relayed that HB 514 gives the «courts statutory
authority to require obligors to nake paynents on approved
paynent plans, to seek work unless incapacitated, and to
conplete and submt applications for a permanent fund dividend
(PFD) . He explained that one judicial jurisdiction determ ned,
after being asked by the [CSED] to require such things, that it
did not need to conply. 1In response to a question, he indicated
that this change is in Section 7. He went on to say that
Section 8 of the bill gives the courts the authority to issue
adm nistrative orders, court orders, requiring people to nmake
paynents according to a paynent plan unless incapacitated or
[ ot herwi se] unable to work.

Number 0137

MR. MAI N expl ai ned that Section 9 of HB 514 has two conponents.
One conponent, subsection (f), allows CSED investigators to be

armed while performng their duty. Subsection (g) allows the
CSED to "settle" state debt wthout the assistance of the
Departnent of Law (DQL). Currently, the DOL perfornms this

service for the CSED, and the reason for the change is because
there is "so nuch debt out there"; on a national level, there is
$90 billion worth of debt, with Al aska being responsible for
$600 mllion of that - $300 mllion owed to custodial parents
and $300 million owed to the state and federal governnent. He
rel ayed that throughout the nation, states are struggling wth
ways to contain and reduce this debt, so there are a variety of
prograns being proposed, and one such program is "the
conprom sing of arrears.” Under such a program if a person is
not currently paying child support and owes in excess of $50, 000
- or even $100,000 in sone cases - he/she would be given the
opportunity to cone back into society and fulfill his/her child
support obligations while having part of the debt reduced.

TAPE 04-22, SIDE A
Number 0001
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MR. MAIN added that such would help such persons to reintegrate
with their famlies and start to repay their debt. He cited
sever al studies that indicate that if this process is
i npl enented, it works. These prograns have acconplished as much
as a 25 percent success rate, M. Min added.

REPRESENTATI VE CGRUENBERG asked if the $600 nmillion figure is a
national figure.

MR. MAIN responded that $600 million is for the state of Al aska.

CHAIR MGUIRE conmented that that is a staggering figure. She
asked M. Min what other states are doing about this problem

MR. MAIN highlighted that WMaryland, Colorado, and California
[ have nade changes to child support enforcenent |aws]. He added
that every state is looking at how to contain child support
arrearages and reduce them M. Min said that the federal
governnent will be inposing sone kind of requirenment wth
respect to the debt unless the states start reducing it. The
federal governnent even went as far as saying that if the states
do not collect the debt when conprom sing the arrears, then it
wi |l not be necessary to pay the federal portion either.

REPRESENTATI VE GRUENBERG asked if the state gets 50 percent of
what is owed, for exanple, does the whole 50 percent go to the
federal government, or is it divided pro rata.

MR. MAIN replied that the state gives the federal government its
portion of what is collected. He pointed to Section 10 and told
menbers that presently there is a statute that prohibits the
Division of Child Support Enforcenent from establishing child
support for victinse of rape and incest. This section would
change the statute so that victins may ask for paternity to be
established and allow the agency to require that child support
be paid; however, the section ensures that the victim is not
victim zed again, he added. He enphasized that the agency
cannot ask for child support w thout the consent of the victim

MR MAIN told nenbers that the last portion of HB 514 would
adopt the federal changes to the nodification regul ation. He
expl ained that the CSED believed all along that it was doing the
nodi fications correctly based on what the federal governnment had
advi sed. However, this year the federal governnment advised the
CSED that the state msinterpreted the regulation, and directed
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the division to do it differently. M. Min added that the
[l anguage in Section 12] conplies with the federal code.

REPRESENTATI VE OGG asked if HB 514 addresses the issue of
provi ng whet her soneone has the ability to pay.

MR. MAIN responded that the courts actually determ ned through
case law that |[the ability to pay] had to be proven and
therefore it is not necessary to put that in statute.

REPRESENTATI VE OGG turned attention to page 2, line 5, and
suggested that "lawful excuse" should be inserted after the word
"failed". He added that this change would track with |anguage
on [page 1, line 12] and would provide clarity.

MR. MAIN replied that he sees no problemw th such a change.
Nunmber 0476

REPRESENTATI VE SAMJELS noved to adopt the proposed conmttee
substitute (CS) for HB 514, Version 23-LS1639\1, M schel
2/ 14/ 04, as the work draft. There being no objection, Version
I, was before the commttee.

Nunber 0509

REPRESENTATI VE OGG noved to adopt Anendnment 1 as foll ows:
On page 2, line 5
After the word "fail ed"
Insert the words "w thout | awful excuse"

The conmittee took an at-ease from3:20 p.m to 3:21 p.m

Number 551

REPRESENTATI VE OGG renewed his notion to adopt Anmendnent 1
There bei ng no objection, Arendnent 1 was adopt ed.

REPRESENTATI VE GARA cautioned that the commttee needs to be
cl ear about the reasons for putting soneone in jail. Sections 2
and 3 deal with soneone who fails to pay support w thout | awf ul
excuse, he said. He asked where the |lawful excuses are |isted.

MR MAIN replied that he believes that |awful excuses are based
on court rulings. He said he does not believe it is in statute.
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CHAI R McGQUI RE asked Diane Wendl andt of the Departnent of Law if
the list of |awful excuses is based on statutory |aw or case
| aw.

Nunmber 0647

DI ANE VEENDLANDT, Chief Assistant Attorney General, Statew de
Section Supervisor, Collections and Support Section, GCvi
D vision (Anchorage), Departnment of Law (DOL), referred the
question posed by Chair MQ@ire to Cathy Schindler, the
prosecut or who handl es cases such as this.

Nunmber 0667

CATHY SCHI NDLER, Assistant Attorney General, Child Support
Enf orcenent,  Speci al Prosecutions Unit, Ofice of Special
Prosecutions & Appeals, Departnent of Law (DOL), said that case
| aw addresses what is a lawful or wunlawful excuse for non-

paynent. The courts tal k about whether a person has voluntarily
put hinmself or herself in a situation of non-enploynent or
under - enpl oynent . If a <court finds that a person has

voluntarily entered either state, then that is found to be
wthout a Ilawful excuse, she said, adding that there 1is
discretion on the part of the court regarding anything that is
out side of that situation

REPRESENTATI VE GARA asked what standard the courts would apply
in determning what is voluntarily under-enpl oyed.

M5. SCHI NDLER replied that in crimnal cases, that would be |eft
up to the jury.

REPRESENTATI VE GRUENBERG sai d that under-enpl oyed neans that an
individual has the ability to obtain higher paying enploynent
that is available and the individual wlling chooses not to
accept [that enploynent].

M5. SCHI NDLER replied that is correct.

REPRESENTATI VE GARA posed a hypot hetical exanple of a person who
is a doctor, but is fed up with that enploynent, and becones a
t eacher. If that person applies to lower their child support
paynments [based on |ower pay] and the order is denied, would
that be an exanple of an individual who is voluntarily under-
enpl oyed.
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MS. SCHI NDLER said that whenever there is a nodification request
outside of the realm of the crimnal court, that would be
handled in civil court. She relayed, however, that she is not
qualified to answer that question fully.

Nunber 0847

REPRESENTATI VE GRUENBERG commented that he believes [that in the
af orenenti oned exanple], the information would cone up in a
crimnal case if the defense were that the person could not
[ provide child support at the level originally set] because the

def endant was voluntarily under-enpl oyed. He said it would be
the central issue and the judge would have to give |egal
instruction to the jury regarding what is a |awful excuse for
"inability" [to pay child support]. It would definitely be part

of a crimnal case if it becones a crine in this manner, he
stated. He asked for Ms. Schindler to coment on this point.

MS. SCHI NDLER responded that the court findings on the civil
nodi fication would be sonething the prosecution nay choose to
use as a supporting docunent in a crimnal matter. She told the
menbers that M. Wendlandt can conment on the determ nation of
the nodification.

M5. SCHI NDLER, in response to questions, said that if there has
been a stipulation where a nodification has been requested due

to unenpl oynment or under-enpl oynent, then there will be judgnent
in superior court where there will be findings. Those findings
will set forth the factual basis on which the nodification is
granted or not granted, she explained. An adm nistrative
hearing could also result in findings. Ms. Schindler said that
those findings wll be part of the evidence potentially
presented by either side. The jury would be given instruction
that is fashioned around the controlling case |aw. She added
that the jury would nmake a determ nation on the findings, |ike
it does on any piece of evidence. The jury would make a

determ nation based on the veracity of the wtness and the
evi dence presented within the context of the jury instruction on
unenpl oynent or under-enploynent, and whether or not the
el ements of the statute have been net.

M5. VEENDLANDT, on the issue of voluntary under-enploynent, said
that there have been a nunber of cases in the Al aska Suprene
Court on that issue in the civil context of what nmust be proven
to show voluntary under-enploynment. There is a two-part test in
that situation, she said. The first part is the question of
voluntary conduct; for exanple, was it something the parent
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chose to do. The second part is the question of reasonabl eness.
In the hypothetical exanple posed by Representative Gara, the
guestion really cones down to: Was this a reasonabl e decision
given that the person has an obligation to the child? Sonetines
a person's decision to take a lower paying job is reasonabl e,
and other tinmes it is not, she said. Ms. Wendl andt expl ai ned
that the courts have, through a whole series of cases, addressed
the issue of what is and is not reasonable. She indicated that
[ such a determ nation] would be very factual

Number 1123
REPRESENTATI VE GARA told nenbers that he would be nuch nore

confortable with HB 514 if the standards were delineated within
crimnal law to say under what circunstances a person would and

would not go to jail. He said he is not in agreenment with the
practice of borrowing the "admnistrative law rules" on when
paynent is owed and then translating those into a felony. He

said he is not sure if this works or not, and asked if the
menbers would want to cone up with the elenments of the crine.
For instance, he said, maybe the |anguage could say, in order to
charge soneone wth a felony, this is what the crine
constitutes. He said that in order for him to be confortable
with this |language, the scenario would have to be sonething |ike
a person owes a child support arrearage, and intentionally
chooses not to pay it, even though the person can pay it. He
reiterated that he does not know the adm nistrative standards
that are being "borrowed”™ for the purpose of becom ng crimnal
st andar ds.

CHAIR MGQU RE commented that she does not know how all the

factual evidence could be incorporated into a standard. She
suggested Representative Gara work with M. Miin on this subject
between now and the bill's next hearing. She said her

understanding is that in order for this to be considered a
felony, $10,000 or nore must be owed, and that there would have
to be nore than 24 nonths of non-paynents.

MR. MAI N concurred.

CHAIR MGU RE went on to say that nmany facts could conme into a
case. For instance, sonmeone could say that there is nore than
$10, 000 owed, but that the person has been enpl oyed as a teacher
because the individual did not enjoy being a doctor any nore
because it was stressful, and at that point plead the case. She
said she does not believe that [kind of situation] is what the
division deals with in nost cases. Chair McQire said she would
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like a representative from the CSED to speak to this. She
commented that she believes that nost of these cases are people
that say, "I'm not going to pay, and do whatever you want to
me. "

CHAIR McGU RE noted that back in 1986 to 1989, there were only
15 nonsupport cases prosecuted. It was clear that there was a
problem but then from 1990 to 2000, there have been no cases
prosecuted. She said that there is a |lack of personnel and part
of it is that the Departnent of Law has a lot to consider when
deciding where to place their efforts. M sdenmeanors have not
risen to the level of [high] priority. The federal governnent
recogni zed the problem in 1998 by raising the crime to the
felony |evel. She remarked that it nust have gotten people's
attention because there were then over 4,600 cases reviewed,
over 580 arrests, over 450 convictions and civil adjudications,
and courts were ordered to pay over $18 nmillion to kids that
were owed child support. In summary, she said that she supports
the bill the way it is, but would be willing to |ook at putting
specific elenments in it.

Number 1312

REPRESENTATI VE GARA said that he does not disagree with Chair
McGQuire, but urged the nenbers to be very careful when entering
the area of crimnal law. He added that when a net is cast too
wi de, those that should be in jail, are put in jail, but those
for whom there was no intention of throwing in jail [could be
jailed as well]. He suggested that two standards be added to
the |anguage that says the failure [to pay child support] is
intentional and unreasonable. He comented that juries are
al ways asked those two questions.

CHAIR MGU RE posited that one option mght be to add in the
el ements of intentional and reasonable, and asked whether the
sponsor woul d be amenable to such a change to the bill

REPRESENTATI VE GRUENBERG pointed out that the way the bill 1is
drafted now, it is an affirmative defense. If the law is
changed to make it an element of the crime, then the burden is
pl aced on the prosecution, he said. Representati ve G uenberg

enphasized his belief that this Ilaw should remain as an
affirmati ve def ense.

The commttee took an at-ease from3:35 p.m to 3:50 p. m
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CHAIR Mc@QUJ RE announced that it is her intention to take public
testimony and then hold the bill over to allow nenbers to
expl ore possi bl e amendnent s.

Number 1492

LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),
Department of Administration (DOA), explained that she does not
have the CS or the sponsor statenent in front of her, but she
saw the original bill and she submtted an indetermnate fi scal
not e. She relayed that the PDA is concerned that there are
possi bly 14,000 cases wherein a person could be prosecuted for
felony crimnal nonsupport. These 14,000 cases neet the
standards of having nore than $10,000 in arrearages or not
havi ng paynments made in over 24 nonths. She said that is a |ot

of cases that will be raised to a felony. M. WIson said that
the question of what a "lawful excuse"” is would be considered in
the context of the crimnal case. She said she does not have

any idea how many of those cases would beconme PDA cases, but
since the PDA represents indigents, her guess is that a fair
anount of those 14,000 cases will qualify for a public defender.
In conclusion, she said she believes that this bill will have a
fiscal inpact on the PDA

CHAIR MGU RE told Ms. WIlson that she would be faxed a copy of
Version | so that she has an opportunity to review the bil
before its next hearing. Chair McCGQuire agreed with Ms. WIson
that according to the sponsor statenent there are 14,946 [child
support cases] having either arrearages greater than $10, 000 or
having no paynents nade in over 24 nonths. The sponsor
statenment explains, however, that not all of these cases would
qualify for nonsupport charges. She surm sed that one point
that will be clarified is that there are other factors that cone
into consideration beyond the amount that is owed and |ength of
time [since a paynent was received]. She said that she would
like to see a conparison of the factors that the federal
governnment takes into [account], adding that she believes the
standard is simlar [in HB 514]. She referred to the
intentional and reasonable factors considered in civil law, as
an exanpl e.

CHAIR McGQUJ RE comrented that nost of the information is in case
| aw whi ch Legislative Legal and Research Services can provide to
the commttee. In conclusion, she told Ms. WIson that she
appreci ates what ever suggestions the PDA has tine to contribute,
and relayed that the commttee also welconmes any suggestions
from M. Wendl andt.
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REPRESENTATI VE GRUENBERG asked M. Wendlandt to provide the
conmmittee with a witten statement on the | awful excuse issue.

Nunmber 1769

STEVEN B. PORTER, Deputy Conmmi ssi oner, Ofice of t he
Comm ssi oner, Departnent of Revenue (DOR), told nenbers that he

will walk through the bill section by section and provide the
departnent's position on each. He relayed that the departnent
appreciates the changes to Section 1 in Version |, where the

rebuttabl e presunption | anguage was del eted. He asked, however
whet her, under Section 1, a person over the age of 18 could be
covered, adding that the DO. has drafted sonme |anguage to
clarify that point and has provided it to the sponsor.

MR. PORTER said Sections 2 and 3 relate to crimnal nonsupport.
The sponsor statenent is very clear on this in that "there are
14,946 cases having arrearages greater than $10,000 or no

paynments for 24 nonths or nore.” He explained that this neans
that there are approximately that many people who are
technically felons. It is the DORs intent, from an

i npl enentation standpoint, he remarked, to only |ook at those
cases that are the nobst egregious cases, adding that if it were
the departnent's intent to prosecute all 14,000 [cases], there
would be several different groups [at this hearing]. He
enphasi zed that it is the departnent's intent to only |ook at
those very specific cases where it is inportant for the
departnment to make a statenent and to identify those people who
shoul d be prosecut ed. M. Porter said there will probably be
bet ween one-hal f dozen to a dozen cases pursued per year.

CHAIR McGQUI RE asked M. Porter to elaborate on the factors that
woul d be considered in making the decision [to prosecute].

MR. PORTER replied that he would like to work with the CSED on
t hat question and get back to the commttee |ater.

CHAIR McGU RE commented that M. Porter has heard the concerns
of the commttee and the wish to amend the |anguage to specify
the factors which will be consi dered.

Nunmber 1889

The commttee took an at-ease from4:02 p.m to 4:03 p.m
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REPRESENTATI VE GRUENBERG referred to page 2, lines 15 through
17, which says:

In addition to the provisions of (c) and (d) of this
section, crimnal nonsupport is punishable by loss or
restriction of a recreational |icense as provided in
AS 12.55. 139.

REPRESENTATI VE GRUENBERG not ed that AS 12.55.139 says:

Penalties for crimnal nonsupport. In addition to
other penalties inposed for the offense of crimnal
nonsupport under 11.51.120, the court nay suspend,
restrict, or revoke for a period not to exceed siX
nmonths, a recreational |I|icense as defined in AS
09. 50. 020(c), if the defendant is a natural person.

REPRESENTATI VE GRUENBERG pointed out that if this bill rmakes
these acts a felony, then why shouldn't the department have the
authority to suspend a fishing license for nore than six nonths.

MR. PORTER responded that such is a policy question and the
departnment would be willing to consider a change in that regard.

REPRESENTATI VE GRUENBERG comrented that he mght offer an
anmendnent to change that [l anguage].

MR. PORTER noted that Sections 4, 5, and 6 relate directly to
the aiding and abetting statutes. Because there is |less
information available wth respect to what other states are
doing on this issue, the departnment does not have a position on
t hose sections, he stated.

CHAIR MGU RE asked if aiding and abetting is currently a
m sdeneanor .

MR PORTER indicated that it is.

CHAIR McGU RE said that according to her wunderstanding, if a
person knows of another person's obligation [to pay] child
support and agrees, for exanple, to pay the person in cash so
that the income is not traceable, [that would be aiding and
abetting].

MR. PORTER replied that it also includes intentionally

wi t hhol ding information about the residence or enploynent of an
i ndi vi dual
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Number 2036

JOHN MALLONEE, Acting Director, Child Support Enforcenent
Division (CSED), Departnent of Revenue (DOR), said the origina
statute for aiding and abetting was defined as assisting in the

avoi dance of paying child support. This statute would apply to
any busi ness or person who helps an individual to not pay child
support. He said he believes there have been three cases

prosecuted on that charge.

REPRESENTATI VE GRUENBERG turned attention to subsection (e) on
page 2, lines 15 through 17, and suggested that perhaps the
commttee would want to consider taking away [driver's] licenses
too if these people are engaged in crimnal activity. He al so
said he believes the conmttee should |look at adding a simlar
provision to Sections 4 and 5, noting that other types of
| i censes could be addressed as well, such as business |icenses.

MR. PORTER noted that Section 7 provides the courts with the
statutory authority to order obligors who are eligible for
permanent fund dividends to file for them He expl ai ned that
not all judicial jurisdictions believe that the CSED has the
authority to ask the courts to require that, and this section
would clarify that point. He noted that the departnent fully
supports such a change.

MR. PORTER noted that Section 8 deletes |anguage referencing
three provisions of the statute: AS 47.07, AS 47.25.310, and
47. 25. 420. The departnment recommends that this reference be
retai ned because once it is deleted, the provision nmay be over-
i nclusive, he said. He recommended that a section be added that
says "for a child whose parents have applied for services from
the agency under AS 25.27.100". He told nenbers that this
suggest ed | anguage has been provided to the sponsor.

MR. PORTER commented that with Section 9, subsection (f), it is
not the intent of the DOR to put its investigating officers at
risk or put themin a position where they are required to carry

weapons. If the investigating officer believes he/she is at
risk, the departnment would recommend that he/she call a state
trooper and not step into that risk environnment. The depart nent

reconmmends deleting subsection (f) from Section 9 of the bill,
he sai d.

MR, PORTER said that with respect to section 9(g) there is
approximately $587 million in arrears owed to the state. About
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one half of that would go to the state, and one-half is owed to
the custodial parents, and this anount the division would not be
able to forgive. This section would allow the agency the
authority to negotiate and conprom se the arrearages owed to the
state. The departnent has recommended that the division devel op
a pilot programto do this with some oversight fromthe DOL. He
said that it would be necessary to have substantial oversight to
allow a single agency to conpromse and negotiate the

arrear ages. He said the greater the anmount of |atitude, the
greater the amount of oversight that should occur, either from
the DOL or from the conmm ssioner of the DOR The depart nent

recommends sone clarification on that particular provision, he
sai d.

MR. PORTER noted that Section 10 pertains to paternity in cases
of rape and incest, and said the departnment supports this
provi si on.

REPRESENTATI VE HOLM asked M. Porter why the word "shall" is
used in Section 11, page 5, and line 15.

MR. PORTER explained that the word "shall” is in current
statute, adding that the only change to that provision of
current law is the deletion of, "so entered", and he referred to
this change as a housekeeping neasure. He went on to note that
Section 12 provides for the state to be in conpliance wth

federal law, and relayed that the departnent supports that
secti on.
Number 2320

WLLI AM TANDESKE, Comm ssioner, Departnent of Public Safety
(DPS), shared concerns about Section 9, subsection (f), of the
bill. Referring to subsections (f)(1l) and (2), he deferred to
the Departnent of Law to discuss issues relating to limted
peace officer authority and deferred to the Division of R sk
Managenent [Departnent of Admnistration] to talk about real-
life consequences and liabilities pertaining to use of deadly
force while "operating under the color of office of the State of
Al aska."

COWM SSI ONER TANDESKE noted that subsection (f)(1) says: "has
conpleted at sonme tine a peace officer training acadeny program
approved by the conm ssioner of public safety”. He said he

isn't sure whether that is neant to be training certified by
Al aska police standards or whether the comm ssioner would be
"l ooki ng back 18 years ago at a sheriff's acadeny in Arkansas."

HOUSE JUD COW TTEE - 35- February 23, 2004



TAPE 04-22, SIDE B
Number 2390

COMWM SSI ONER TANDESKE went on to say the acadeny isn't a
standard by which to judge anyone's ability and whether sonmeone

shoul d be arned. He said peace officers, by and large - and
certainly state troopers - are screened psychologically by use
of a polygraph and extensive background [checks]. In addition

there is a field-training program for applying what has been
| ear ned.

COWM SSI ONER TANDESKE read from [subsection] (f)(2), which says
"has net annual firearns certification requirenents that are
equivalent to those required by the Departnment of Public
Safety.” He explained that he didn't know who in the Departnent
of Revenue would be capable of doing "this." Furt her nore,
there's nmore to the use of deadly force than qualifying a
certain nunber of tines a year. For exanple, there are issues
relating to "shooting decisions" training, comonly referred to
as "shoot, don't shoot interactive training." He enphasized the
i nportance of such decisions in determ ning whether soneone wl |
make the correct judgnents under stress.

COWM SSI ONER TANDESKE pointed out that firearnms are the |ast

option, and certainly not the only one. 1In the vast mgjority of
situations in which |aw enforcenment [personnel] get involved, he
said, guns are a liability. They nust be kept track of, for
exanple; he cited an exanple of a Kenai police officer who was
killed with his own gun. Noting that those are serious issues
and that a continuum of force isn't addressed in the bill, he
nmentioned "presence, physi cal ability, cap-stun (ph), and
batons” as things to think about before ever pointing a gun at
sonmeone. And who wll be shot, a fleeing deadbeat dad?

Agreeing with the deputy comm ssioner that if an individual is
known to be difficult, then |law enforcenent [personnel] should
handle it, Comm ssioner Tandeske added, "The key to handling
these matters is the experience to handle them w thout using
force - not torely on the fact that | happen to have a gun.”

COWM SSI ONER TANDESKE noted that the Division of Mtor Vehicles
(DW) gets aggravated people standing in line, for exanple. But
should [DW personnel] be arned? He asked where the argunent
[for being armed] would stop. He added that for the state and
the Departnent of Revenue, he believes it opens another door as
to what the policy wll be. For exanple, wll it relate to
personally owned guns or will the state buy the guns? Wwo wll
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ensure that the guns are in proper operating condition? \Wat
kind of holsters should be used? VWhat wll the training
standards, rules of engagenent, and use-of-force policy be? How
will it be tested and how often? Getting into the use of deadly
force will result in a state departnent's taking on a lot of
obligations, he said. |It's not as sinple as just having a gun.

COWMM SSI ONER TANDESKE cl osed by saying this isn't a "gun rights”

i ssue about carrying a gun on one's own tine. Rat her, this
relates to carrying a gun under the <color of office,
representing the State of Al aska. From a public policy

st andpoi nt, he suggested the question is whether or not to arm
folks who haven't been recruited and trained with the intent
that they act as peace officers. He added, "And if so, then
probably the whol e process needs to be worked around.”

Number 2200

CHAIR McGQUI RE indicated that HB 514 [Version |, as anended]
woul d be held over.

HB 378 - FOOD, DRUGS, COSMETICS, CERTAIN DEVI CES

Number 2199

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 378, "An Act relating to the Al aska Food,
Drug, and Cosnetic Act, including sales, advertising, certain
devices, food donors, and food banks; making certain violations
of organic food provisions and of the Alaska Food, Drug, and
Cosnmetic Act unfair nethods of conpetition and wunfair or
deceptive acts or practices under certain of the state's unfair
trade practices and consuner protection |laws; and providing for
an effective date.™

Nunmber 2166

GERALDI NE McI NTOSH, Staff to Representative Wlliam K. WIIians,
House Finance Conmittee, Alaska State Legislature, said on
behal f of the House Finance Conmttee, sponsor, that HB 378 was
introduced at the request of the Departnent of Environnental
Conservation (DEC). Paraphrasing a portion of the sponsor
statenment, she said HB 378 clarifies that a violation of the
| abel or advertisenent provisions in AS 17.20, or a violation of
the representation requirenent in AS 17.06 is an wunfair or
deceptive trade practice under Alaska' s statutes. This wll
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allow the attorney general's office to investigate |abeling
violations that are not food safety or sanitation concerns.

Nunber 2104

KRI STIN RYAN, Director, Division of Environnental Heal t h,
Depart ment of Environnental Conservation (DEC), said that HB 378
would nostly inmpact the division's Food Safety & Sanitation
Program by nmaking anmendnents to the Al aska Food, Drug, and

Cosnetic Act. She predicted that the biggest concern for the
commttee will be "the concurrence of enforcing sone aspects of
this statute by our staff or the consuner-protection attorney in
the [attorney general's office, M. Sniffen] ...." She

el abor at ed:

The situation has arose because we are often asked to
enforce laws that we don't have the expertise to
enf orce. For exanple, if a product |ooks like it was
made in Alaska but it was not, we're asked, often, to
enforce our mslabeling statutes to nake that an
unfair conmmerce practice, when that would nost |ikely
fall under [M. Sniffen's] jurisdiction [rather] than
ours. So we wanted to make that an option through ...
revisions to these statutes.

REPRESENTATI VE HOLM asked whether "grown in Al aska" would also
fall under "this."

M5. RYAN said no, but renmarked, "Organic |abeling has been
added; at the very end of it you can see that they did include
the organic labeling, ... wunder [Title] 45, so that [M.
Sniffen] ... could enforce sonme organic | abeling issues.”

REPRESENTATI VE HOLM not ed, however, that "grown in Al aska" woul d
not necessarily nean organic. Also, a "grown in Alaska" | abel
could be purchased if one has a growi ng operation in the state,
but this doesn't guarantee that a particular product was
actually grown in Al aska, for exanple, as mght be the case with
cuttings. At what point can one say that something was actually
grown in Al aska. He added that "'grown organically' really is
not set in federal |aw yet." He asked Ms. Ryan to comment on
t he i ssue of control.

M5. RYAN said that [the division] has not considered any aspects
of enforcing organic |labeling. "At this point, we don't go down
that path; that's done by the Division of Agriculture [in the
Department of Natural Resources (DNR)], so | would defer to them
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to respond to that question," she added. House Bill 378 only
inmpacts the DEC s ability to deal with food safety issues and
| abel i ng.

Number 1987

REPRESENTATI VE HOLM i ndi cated that an area of concern to himis
pesticide use, which is a food safety issue. He nentioned that
there have been cases wherein people that sold produce have had
fungus problens or insect problens and they have sprayed their
produce wi thout proper notification.

M5. RYAN indicated that she would discuss this issue with the
Division of Agriculture, which is the division that oversees the
organic |abeling and "grown in Al aska" prograns. The DEC does
not deal with those aspects; instead, it deals with the food-
safety aspects of processing food, not raw products.

REPRESENTATI VE GARA turned attention to page 2 of HB 378, and
surm sed that the training, testing, and certification
requi renents could involve a lot of certificates. He i ndicated
that he mght have an anmendnent to address the issue of cost.
Is this not too broad, he asked, to train, test, and certify
food handl ers, waiters, cooks, and undercooks?

M5. RYAN replied:

Yes, those are significant aspects of the bill. And I
apol ogi ze for not drawing your attention to them but
t hey' ve been addressed in the [House Health, Education
and Social Services Standing Commttee], so we just
felt they weren't sonething that this commttee would
be interested [in] |earning about. But, yes, there
will be a significant inpact to our ability to get
safe food by requiring individuals who handle food
that we're going to eat in public to becone certified.

So it's an essential conponent to a food safety
system that we're missing, that we've identified as
needing, to make sure that we're getting safe food in
the state.

How we're going to inplement that ... is [via the]
regul ation-drafting process, and we need the statutory
authority to get to that point, though, and that's

what this bill allows us to do. Who's going to pay
for these tests, which I think you were alluding to
and what your anmendnent is referring to, is again
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sonething that ... we don't necessarily want to get
too involved in because | don't know how we woul d ever
mai ntai n a database of who paid for what. But, again,
| still would defer that to a regulation-drafting
process as to how we will be inplenenting a training
and certification program for food workers across the
state.

Nunber 1792

REPRESENTATI VE SAMJELS asked Ms. Ryan to el aborate on the issues
of how many people she anticipates being tested, what the fiscal
note is, and whether there is statistical data show ng that
there is a problem that needs fixing. He al so asked whet her
food sickness is ranpant in restaurants in Al aska.

M5. RYAN nentioned that the witten comments she'd provided the

commttee contained a |ot of background information illustrating
the need for the changes being proposed via HB 378. The fisca
note is quite small, she opined, conpared to the potential fee
generation that will occur; the funds requested varies by year,
with the first year including the initial investnent in software
and hardware. The two positions detailed in the fiscal note

will cost approxinmtely $200,000 per year. She said that the
probl em the division has identified has cone about a few ways:

One: yes, there is a problem with food-borne illness
in the state and in the nation. It's severely
underreported; it's not sonething you |earn about. |In

fact, the ratio of reporting versus non reporting is
25 to 1, so we learn about 1 case for every 25 that

exist. ... | amrelying on CDC [Centers for D sease
Control and Prevention] for that statistic. In
Al aska, last year, we had 26 outbreaks - if you want
an Al askan statistic - and of those 26, they vary

across the state as to where and what and how.

| can pull ... an exanple [fron] Representative Ogg's
district .... You probably heard about Kodiak, it just
happened a couple of nonths ago, the ... taco neat had

salnonella in it and it was actually [an] antibiotic-
resi stant strain. So we're really lucky no one died,
because we couldn't do anything to help them and over
50 people were sick; it was a potluck at a school.
So, you just don't hear about a lot of the problens
that occur and it's one of those safety nets that,
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when it fails, you really hear about it, but you don't
real ly know about it when it's working decently.

Nunmber 1683

CHAIR McGUI RE asked how the certification process would work for
ci rcunst ances invol ving potl ucks.

M5. RYAN replied:

W have a tenporary food service pernmt, which isn't
part of this system that you're already required to
get if you have an event that's four days or |onger;
that's how we break it out. So, a potluck, a one-
night deal, isn't a food-safety event, but if it goes
into four days or longer ... we do require you to cone
in and get ... not our full-service permt, which is
alittle nore extrene.

CHAIR McGUI RE surm sed that the potluck situations mght be the
probl em area because those folks don't have training and don't
make their livelihood from food preparation, so they aren't
aware of safe storage, refrigeration, and cooking requirenents.

M5. RYAN pointed out, however, that there are significant
problens in comrercial food establishnents. She el aborat ed:

W had a restaurant in Kenai that put 10 people in the
hospital and made probably about 300 people sick two
or three years ago; [we] closed the restaurant down.

They're lucky no one died as well. So, it's not
just a private honme (indisc. - coughing) problem and
as [an] agency responsible for regulating services
[provided] to the public, that's ny focus. ... | want
to make sure that the food that | go get at [the]
store or that ny neighbor ... gets at the restaurant

is safe, Dbecause people have a perception [that]
government's protecting them in those environnents.
At the potluck, at the church social, you' re supposed
to be "buyer beware"; you're supposed know ... or at
| east be confident ... that the people preparing your
food for you are doing it correctly.

CHAIR McGUIRE nentioned that at one tinme she'd sat on a finance
subcomm ttee on a DEC overview with Representative WIIians,
who'd previously suffered from a case of botulism and the
subconm ttee spent nost of its tine discussing food safety,
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i nspections, and |licensing issues. She asked M. Ryan to
explain to the commttee how she thinks HB 378 will address the
probl em better than previous attenpts.

Nunber 1567
M5. RYAN replied:

W did take a cut of $500,000, again, from this
program this program has been traditionally under
attack quite a bit from various nmenbers, but |ast year
we took a cut of $500,000 and elinmnated 6 inspector's
posi tions. That left nme wth 18 inspectors and
probably 5,000 establishnents. So I was left with a
position of trying to conme up with a way to nake sure
that these 5,000 establishnents are doing it right.
Even before then, we were only getting in our high-
risk facilities once a year 60 percent of the tine.

That, to me, is msleading to the general public
because they have the perception that we're at |east
in there a lot nore often than we were, and that

their shoulders were being |ooked over to nmke sure
they were washing their hands and keeping their neat

separate from their vegetables. So ... staff cane
together - all 32 of them... if you look at the whole
program including seafood processors - and cane up

with Active Managerial Control, which is our new nobde
that uses the training and certification aspect in
this bill, as well as civil fines, to conplete the
whol e food-safety network picture.

This takes the reliance off governnent inspections and
puts the responsibility on the owiers and the
operators of establishnents: the people that are
serving you food 365 days a year. W aren't in there
enough; they're the ones that are going to be
responsi ble for doing it correctly, not us. So that's
why ... Representative Wllians is willing to sponsor
this bill [via the House Finance Conmttee] now,
because he does feel that we have listened and have
come up with sonething that will work across the state
and be equitable, and you'll be just as safe in
Wangel |l as you are in Nome as you are in Anchorage.

Nunber 1489
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REPRESENTATI VE GARA said he is worried that the solution as
outlined on page 2, lines 5-8, is broader than the problem He
el abor at ed:

You're asking us to trust that the agency wll deal
wth this responsibly and narrowy, but if we're
giving you really, really, really broad authority, |
think we should assunme that you're going to do as bad
a job as we're telling you you're allowed to do. And
I"'m wondering whether, to be consistent wth your
theory of ownership and nanagerial control, mybe we
just certify and train the owners and nanagers, and
it's up to themto train their enployees, and if they
don't, they know what their fines are. Maybe that's a
way. Wat woul d you think about doing it that way?

MS. RYAN repli ed:
Qoviously, we would prefer to have the flexibility to

address that issue in the regulation-drafting process.
At this point, we're proposing to train and

certify both food handlers and ... one nanager per
establ i shnent . If that's what we end up with after
the reqgulation-drafting process, C [t hen] we
communicate [that] with comunities and constituents

.; that will be determned down the road. But |
would like the flexibility, at this point, to have
t hat option . after we interact with our

constituents.

W did do one survey - that's in ny [witten]
testinmony - | think it was 321 respondents of our
permt holders, and 90 percent of them said that food
handl er certification ... is what would be necessary

for a safe food system and then an additional 80
percent said a manager certification would be as well.

And when we | ook at what other state's do and what
our constituents are telling us through this survey,
it makes sense that we have the option to do both -
that that's necessary for a conplete system

REPRESENTATIVE GARA said he could not believe that a food
handler in a McDonald's in New York or San Francisco is |icensed
and trained. He asked Ms. Ryan whether she has a sense of how
it'"s done in the majority of other places.
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M5. RYAN explained that nost food handlers in other states are
| icensed and trained. She relayed that when she was sixteen and
wor king at MDonald's in Oegon, she had to get a food-handler
card from a state agency. "It's very comobn to have a food-
handl er card; nobst states do use that," she added.

Nunmber 1358

REPRESENTATI VE HOLM asked who would certify the trainers and to
what degree woul d that person be trained.

M5. RYAN indicated that the division does not yet have that
aspect fleshed out, adding that the bill would grant the
division the statutory authority to draft regulations. And
al t hough the division does have sone ideas, those ideas haven't
yet been vetted through the public process.

REPRESENTATI VE HOLM opined that it would be inappropriate for
the legislature to grant the statutory authority wthout first
havi ng an idea of what nethodol ogy would be used by the division
to carry out its goals. "I worry about creating a bureaucracy
that doesn't have sone constraints on it," he added.

M5. RYAN said she would be happy to share with the comittee
nore details of what the division will be proposing in terns of
nmet hodol ogy, though the division is not yet sure what the end
result be. She el aborated:

What we propose, in Active Mnagerial Control, is we
woul d have two tiers of certification required. You'd
have the food-handler ... card that the food handler
woul d have to get. Now, that training would be free
and online - and it's part of the database that we
woul d purchase with this funding - so anybody could go
in and go through the training for free. There woul d
be no certification of trainers, necessarily, although
CHARR [ Cabar et Hot el Rest aur ant & Retail ers
Association], a restaurant association, has cone
forward and asked for the ability to be certified as
trainers because they provide that service. So that's
one avenue we're |ooking into. The nmanager's
certification is a national accreditation program that
five conpanies have been accredited from a national
food-safety network to provide. So those are the
nodels that we're considering, ... |'m just hesitant
to say that's howit will end up ...
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Nunber 1211

REPRESENTATI VE HOLM said that explanation helps hima |ot. He
then asked what the qualifications are of the division's
remai ni ng 18 i nspectors.

M5. RYAN replied:

They have pretty stringent requirenents. They are
called ... "environnental health officers.” [ That ' s]
the actual title that they're given in state

governnment, and they're sanitarians. Mst of them are
accredited through a national sanitation program but
they all have sonme fundanental sanitation training
t hrough a col |l ege degree.

REPRESENTATI VE HOLM asked what gives environnental heal t h
officers the ability to understand the food industry such that
t hey woul d know whet her soneone was doi ng sonet hi ng i nproperly.

M5. RYAN replied:

In the United States, for the last 100 years, we've
had a food-safety system that's relied on inspectors
going into processing plants and restaurants to make
sure they're doing things ~correctly. There's
standards set by CDC, there's five risks that we're
al ways looking for, to make sure that there's not a

potential for sickness. It's a very standardized
field. ... W know what you can do to do things right
and what you have to do to keep people from getting
si ck. It's not rocket science ...; it's not sinple,
either, but it's very standardized across the US.,
and ... internationally as well, what you look for to
make sure people are handling food safely. You don't
put [a vegetable] ... on the cutting board that you
had ... [neat] on. You don't put raw neat in the

[refrigerator] above something that it can drip onto.

There's pretty sinple guidelines that everyone is
supposed to adhere to that are even in nationally
accredited CDC s ..

REPRESENTATIVE HOLM interjected to say that he appreciates

having that information. He nentioned that California has a
system whereby restaurants are given tags that reflect the food-
safety standards that they neet. He asked whether sonething

simlar could be done in Al aska.
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Nunber 1011
M5. RYAN replied:

The difficulty we have with that systemis [that] it

relies on a governnent inspection. If we're not in
there [but] only once a year, if that, | don't know if
that's an assurance that they're still [maintaining a
hi gh rating]. That [rating] is only as good as the

| ast inspection, and if we're not in there frequently
enough, it's difficult to rely on that. W used to do

that ... and sonme communities still do .... That's a
difficult thing to inplenment when you're not in there
enough.

REPRESENTATI VE GRUENBERG asked whether the division can del egate
its authority to a nmunicipality.

M5. RYAN said yes, adding that it has done so with Anchorage.

REPRESENTATI VE GRUENBERG turned attention to the |anguage,
"individuals who handle ... food" on page 2, line 6. He asked
whet her this includes those who serve food.

M5. RYAN indicated that the intent is to include anyone who
handl es unpackaged food; thus food servers would be included.
The bill's current |anguage would allow the flexibility to nmake
that distinction in regulation.

REPRESENTATI VE GRUENBERG turned attention to Sections 3 and 5,
and asked Ms. Ryan whether she'd like to have Section 5 anended
to allow the Departnent of Health and Social Services (DHSS) the
ability to inpose fines for violations of those itens listed in
Section 3.

M5. RYAN said she could not answer for the DHSS. She added,

however, that the DHSS is famliar with the bill, has attached a
zero fiscal note, and has not expressed an interest in acquiring
the authority to inpose civil fines. In response to a further

guestion, she said that the DEC would not object to such an
amendnent .

REPRESENTATI VE GRUENBERG turned attention to Section 11, and
noted that certain language is being deleted from existing
statute. This | anguage, he remarked, appears to give certain
due-process rights to people who are accused of violations.
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M5. RYAN said that the |anguage being deleted is duplicative
because existing due-process statutes already [contain this
| anguage], and having this language in this portion of statute
has caused delay in enforcenent actions.

Nunber 0748

ELI SE HSI EH, Assistant Attorney General, Environnental Section
Cvil Dvision (Anchorage), Departnent of Law (DOL), confirned
that there already are due-process statutes that woul d apply.

REPRESENTATI VE GRUENBERG turned attention to Section 14 and
asked why July 1, 2004, was chosen as the effective date.

M5. RYAN relayed that having an effective date which coincides
with the fiscal year would neke it easier to determ ne when
fundi ng woul d be avail abl e.

REPRESENTATI VE GRUENBERG turned attention to Anendment 1,
| abel ed 23-LS1473\ A. 1, Banni ster, 2/20/04, which read:

Page 5, following |line 23:

Insert a new bill section to read:

"* Sec. 11. AS 17.20 is amended by adding a new
section to read:

Sec. 17.20. 355. Certification costs. A person
who has an enployee who is subject in the course of
the enployment to the «certification requirenents
adopted by the comm ssioner under AS 17.20.005(1)(D)
shall pay the <costs that are necessary for the
enpl oyee to neet the certification requirenents. The
enpl oyer nmay not require the enployee to reinburse the
enpl oyer for these paynents.”

Renunber the followi ng bill sections accordingly.

M5. RYAN, in response to questions, said that Anmendnment 1
appears to address who would be required to pay for the testing
required by Section 1, whereas the [bill] itself only gives the
DHSS the ability to require the testing. Currently, the DHSS
does not have the authority to charge fees for the training and
certification proposed in Section 1 because it does not yet have
the authority to require that training and certification.
Additionally, because the DHSS already has the authority to
charge fees for services, once the departnent is given the
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authority to require training, it wll automatically have the
authority to charge fees for that service.

Number 0513

M5. RYAN, in response to further questions, said that currently,
the proposed plan for food handlers is to follow the nodel used
in the state of Washington. This would involve online training
that would take approximately half an hour to go through.
However, it would not be mandatory that sonmeone conplete that
online training, but it would be mandatory to take the test. In
other words, the training would be available and free, but not
required; thus, if soneone cane from another state and already
knew the information, he/she could sinply go online and take the
test, which, she estimated, could take five mnutes. Upon
conpletion of that five-mnute test, for which the division is
proposing charging a $10 fee, a food-handler card would be
i ssued that would be good for three years.

M5. RYAN noted that HB 378 would not affect seafood processors,
which are already under stricter requirenents. Wth regard to
the bill's effective date, she explained that the division does
not anticipate having the certification requirenents in effect
until a year from when the regulations authorized by the bill
becone effective. The effective date in the bill pertains to
when the division can start the regulation-drafting process and
begi n purchasi ng the needed software and hardware.

REPRESENTATI VE SAMUELS asked how the division intends to neasure
whet her HB 378 has been effective.

M5. RYAN replied:

That's a very difficult question and a problem we deal
with constantly in public health because you cannot
neasure the effectiveness of your program because no
one is getting sick or dying - that's what you would
count . And, because of the [aforenentioned under-
reporting], it's inpossible for us to really have a
good indication of how effective we're being [in]
keepi ng people safe. VWat we can neasure is
i nspection scores, we can neasure the cleanliness we
find when we go into establishnments, and that's the
mechanism and the tools we'll be wusing as a
performance neasure, which is part of our budget
process for the departnment and the food safety
pr ogram
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Number 0212

CHAIR McGU RE pondered whether, for incidents |ike the one that
occurred in Kenai, it would be helpful to establish a review
teamto performan investigation.

M5. RYAN said that national studies have shown that restaurants
with certified workers actually have cl eaner establishnents than
those that do not have certified workers. There has been sone
basi c science done to show what's necessary and how to get those
necessary conponents i nplenented. And although on a broader
statewide scale it is hard to make an assessnent regarding
effectiveness, the division has always relied on the nunber of
critical violations it finds in an establishnent to nake that
assessnent. If a program is being effective, it should find
fewer <critical violations, which are those that have the
potential of making soneone sick.

CHAIR McGUI RE noted that on a statewide scale, there is nothing
currently in place to ensure that establishnments are operating

in a safe manner, and surmsed that HB 378 will go a |ong way
toward helping the division neet its goals. "People die from
food-borne illnesses; this isn't just a matter of feeling sick

for 24 hours," she added.

TAPE 04-23, SIDE A

Nunber 0001
CLYDE (ED) SNI FFEN, JR , Assi st ant At t or ney Gener al
Comrercial/Fair Business Section, Cvil Dvision (Anchorage),

Departnent of Law (DOL), indicated that one aspect of HB 378
i npacts the DOL's Commercial/Fair Business Section regarding its
ability to enforce and take action against people who are
engagi ng in consuner deception with respect to the |abeling of
food products. He el aborat ed:

It's an area that we had sonme concern about |ast year
and, currently, the way our statutes are structured

we are unable to take action in that area because [the
DEC] statutes give them the exclusive authority to do

t hat . And the anendnents to (indisc.) statute, as
reflected in this bill, essentially give [the DOL] the
authority to investigate and take action agai nst folks
who m sl abel products. And it's not our intent to

tread on the DEC s expertise when it cones to food-
safety issues; we are thinking that this authority
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would allow us to investigate and review only those
t hings that have consumer deception ... inpacts. So,
with that, 1'd be happy to answer any questions from
the commttee, and thank you [Chair MQuire].

MR. SNIFFEN, in response to questions, said that the DOL has
submtted a zero fiscal note because it does not anticipate many
such cases to conme up on an annual basis and so will just absorb
any extra enforcenent costs, and that the DOL would have no
objection to an anendnent giving the DHSS the ability to inpose
civil fines for violation of those itens under its purview that
are listed in HB 378.

Number 0263

M5. RYAN noted that Ms. Hsieh, in reviewing HB 378, worked with
the DHSS and so may know why the DHSS did not request that
ability.

MS. HSIEH said that according to her recollection, the DHSS had
no interest in such a change, particularly since the Food and
Drug Administration (FDA) takes over nost of that type of

enf or cenent . She also noted, however, that the |anguage in
subsection (b) of proposed AS 17.20.315 currently says, "the
departnment shall, by regulation, adopt a schedule of fines".

Therefore, if an anendnent such as Representative G uenberg was
suggesting were to pass, it would require the DHSS to pronul gate
regul ations, and so the conmttee may wish to weigh in with the
DHSS to see if it would really be interested in such a change.

REPRESENTATI VE GRUENBERG said that he did not want to hold the
bill up, and asked Ms. Hsieh for her thoughts on how it mght be
best to proceed with such an anmendnent.

M5. HSIEH agai n suggested that the commttee check with the DHSS
about such an anmendnent before offering it.

REPRESENTATI VE GRUENBERG rel ayed that he would not be offering
such an amendnent at this tine.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 378.

Number 0403

REPRESENTATI VE GARA nmade a notion to adopt Amendnent 1 [text
previ ously provided].

HOUSE JUD COW TTEE - 50- February 23, 2004



Nurmber 0414
CHAI R McGUI RE obj ect ed.

REPRESENTATI VE GARA said he is still very unconfortable with the
| anguage on page 2 that could conceivable require thousands of
people in Alaska to get trained, tested, and certified, and thus
be charged testing fees - perhaps expensive testing fees. He
said that Amendnent 1 would ensure that businesses absorb the
cost of the testing fees. Additionally, he noted, if it is the
busi nesses that are bearing the burden of the proposed
requirenents and fees, then they wll be nore likely than
i ndi vi dual workers will be to ensure that such requirenments and
fees do not becone unreasonabl e. Amendnent 1 would indirectly
ensure that the proposed requirenents stay as narrow as possible
and be fair to |owwage workers. He asked nenbers to support
Amendnent 1.

M5. RYAN said she did not know how the division would ever be
able to track who actually pays the testing fee.

REPRESENTATI VE GARA offered his belief that the DEC s would not
have to undertake that burden; "presumably the enpl oyee would go

to the enployer, ask for conpensation, [and] that would, in
al nost every case, be the end of it." Should a dispute on this
issue arise, it could be settled in small clains court. He
added, "I think enployers would just end up paying for it, and

we wouldn't have to worry about enforcenent because they would
just follow the | aw probably."

REPRESENTATI VE SAMUELS said, "I think the enployer is going to
pay for it anyway," and noted that if an enployee obtains a
food- handl er card, which would be good for three years, he/she
then has a marketable skill. He |ikened Anendnent 1 to putting
in statute a requirenent that enployers pay for uniforns. He
suggested that the question of who pays for the testing is
sonething to be worked out between enployer and enpl oyee. He

said that he woul d be opposi ng Anendnent 1.

Number 0630

REPRESENTATI VE GRUENBERG offered what he ternmed a friendly
conceptual anendnment to Amendnent 1 such that it would not

require the DEC to do anyt hi ng.

REPRESENTATI VE GARA said, "Sure."
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Nunmber 0645

CHAIR McQUJ RE noted that no one objected to the conceptual
anendnent to Amendnent 1. Therefore, Anendnent 1 was anended.

REPRESENTATI VE GARA predicted that the DEC would have the
authority to cone up with whatever regulations it wants in order

to inplenent "it." He reiterated his earlier coments regarding
how he envisions Amendnent 1, as anended, would work. The
really good enployers will absorb the cost to begin wth, but

those who are not good enployers mght need to be told to do so,
he remarked, and opined that such an additional provision wll

be easily enforceable. In response to a question, he said his
fear is that people who work for only $7 per hour and only work
10 hours a week will have to pay $10 for a card that allows them

to hold that job.

MS. RYAN said she agrees with Representative Sanuel s's coments,
adding that other states leave it to the enployer and enpl oyee
to figure out who pays for the testing.

REPRESENTATI VE HOLM said t hat he, t oo, agr ees W th

Representative Sanuels, adding, "This is no different than
requiring a driver's license, or any other requirenment for
sonebody to go to work." He indicated that he thinks Amendnent

1, as anended, is unnecessary.

REPRESENTATI VE GRUENBERG said that although he felt that it
woul d not be appropriate, as an enployer, to be asked to pay the
cost of soneone's driver's l|license, he does feel that it would
be fair to ask the enployer to pay the cost of an enployee's
f ood- handl er card.

CHAIR MGU RE said she tends to agree wth Representatives
Samuel s and Hol m If a potential enployee does not want to pay
the fee for testing, then he/she wll not apply for those jobs,
which could ultimately result in a shortage of workers which in
turn could cause enployers to agree to pay the cost. "I don't
know that we need to legislate these types of relationships,”
she concl uded.

M5. RYAN, in response to conmments, reiterated that the training
will be free, but the test will cost $10.

REPRESENTATI VE GARA said that "this" is conpletely unlike a
driver's license; a driver's license is generally obtained for
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onesel f, whereas a food-handler card would be obtained |argely
for the enployer. "That's why | think the enployer should pay,"
he concl uded.

CHAIR MGU RE said, "W would hope that [the DEC] would continue
to recognize that we're del egating a trenendous anmount of power,
and that we hope that you keep those costs down as |ow as
possi bl e and conmi serate with the types of responsibilities that

you need to have ... to ensure food safety."

Number 1056

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Anmendnent 1, as anended. Represent ati ves
Holm Sanuels, and MQ@ire voted against it. Ther ef or e,

Amendnent 1, as anended, failed by a vote of 2-3.

Nunber 1064

REPRESENTATI VE SAMUJELS noved to report HB 378 out of commttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, HB 378 was reported from the
House Judiciary Standing Commttee.

ADJ QURNVENT

Nunber 1070

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 5:25 p.m
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