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Juneau, Al aska
POSI TI ON STATEMENT: Testified on behalf of the Al aska Wnen's
Lobby in opposition to SB 30.

ACTI ON NARRATI VE

TAPE 04-17, SIDE A

Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:04 p.m Represent ati ves
McCGuire, Anderson, Holm Sanuels, Gara, and Guenberg were
present at the call to order. Representative Ogg arrived as the

nmeeting was in progress.

HB 29 - REAL PROPERTY TRANSACTI ONS/ LI CENSEES

Nunmber 0086

CHAIR MGU RE announced that the first order of business would
be SPONSOR SUBSTI TUTE FOR HOUSE BILL NO 29, "An Act relating to
r eal estate licensees and real estate transactions; and
providing for an effective date." [Before the conmttee was
CSSSHB 29( L&C) . ]

Number 0100

REPRESENTATI VE  NORMAN  RCKEBERG Al aska State Legislature,
sponsor, relayed that the concept of SSHB 29 was brought forth
by the Alaska Association of Realtors (AAR), and that a task
force - nunbering 30 to 40 people - was fornmed by the real
estate industry to draft the specifics of the I|egislation. He
went on to say:

| had the fortune to rewite the entire title under
the real estate code, some eight years ago, and at the

time, this particular section of the law ... [AS
08. 88. 396] was fundanental |y | ef t substantial ly
unt ouched because the industry was still struggling

with the current statute and how it applied in the
field and what renedial |egislation needed to be done.
So, in a nutshell, |1 rewote the entire real estate
| aw wi t hout this section.

REPRESENTATI VE ROKEBERG t hanked the task force for all its work

over the last two years in crafting SSHB 29, and said it is an
excel l ent exanple of how the public process can work. He said
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that the hallmark of SSHB 29 is that industry, in crafting the
| egi slation, defaulted in favor of the consuner. He opined that
the consuners of Alaska will be substantially nore protected by
this legislation than they are by current law, and said he is
proud to bring the bill forward.

Nunber 0396
PEGGYANN  Mc CONNCOCHI E, Menmber , Agency Task Force, Al aska
Association of Realtors (AAR), thanked Representative Rokeberg

for his work on this issue. She went on to say:

We're very proud to bring to you what we believe is

t he best consuner protection statute, or bill, that we
could possibly provide in our area of real estate.
First of all, you must understand that every licensee
in the state of Alaska and all over the US.
understands the need for consuner protection. After
all, we're the ones who ook in the eyes of the person

buying their first home, or the person who's out to
rent their very first property, or the person who's
out | ooking at an investnment property for the third or

the fourth or the fifth tine. W know they place
their trust in us; we want that trust to be well
pl aced.

To give you a little bit of background, representation
in our industry used to be, we all represented the
seller - the buyer had no representati on whatsoever
That, thank goodness, has gone by the wayside. W' ve
noved to what the statutes currently allow now, where
one agent may represent the buyer [and] one agent may
represent the seller. But part of the problem with
that process is this ugly thing that is called, within
the statutes, dual agency.

M5. McCONNOCHI E, in response to a request, said:

Up until the law that currently is in place passed

which was in [the late 80s, early 90s], the law said
that all real estate agents worked for the seller. So
you'd go to a real estate conpany - say, ny firm -
work with an agent in ny firmto sell your property,
and no matter what agent out there at every other firm
worked wth a buyer who [potentially] wanted to see ny
property, they all worked, still, for ny seller.
VWhich, if you think about it, that's a rather
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difficult thing to do when you represent a seller who
you've never net J[and who] you have no personal
feelings for. So consequently, trying to be a
fiduciary for that seller, who works with sonebody at
anot her agency, was very difficult.

W went away from that, thank goodness. So, if you
and | were at different firns, [and] your firm had a
seller who wanted to sell their house [and] ny firm
had buyer who wanted to buy your house - different
firmse - each party was equally represented, and that
was Dbetter. W still, in our law today, have

sonet hing called dual agency, where, in the sane firm
you can have one agent dealing with the buyer [and]

one agent dealing with the seller and that buyer wants
to buy that seller's property, ... we have to go to
sonething called dual agency. The statutes and
regul ations we operate under now have a paragraph
"about this long" that explains what the duties and
responsibilities are, of the agents, to that seller

and that buyer, and it's wholly inadequate.

Nunber 0627

MS5. McCONNOCHI E cont i nued:

Wth the passage of this bill, we wll throw out dual
agency. You nust wunderstand that we believe if
| awers can't practice dual agency, surely we can't
ei t her. So consequently, our goal, with this law, is

to make the duties and responsibilities to the
consuner nore clear to the consuner and also to the

| i censee. To give you just a little bit of
information, ... nost of the agents - |licensees -
within the state belong to [the] National Association
of Realtors [NAR]; they are, we are, a trade

organi zation now of alnmpst 1 mllion people. This is
an organi zation that has | ooked at this whol e issue of
representation for many years.

Back in about 1986, the [NAR] put on a survey; they
surveyed people who have bought and sold, using a
realtor, and asked them who they thought the realtor
wor ked for. At that tine, they thought the realtor
wor ked for them whether they were buying sonething or
whet her they were selling sonmething; in point of fact,
in 1986, the realtor wusually worked for the seller.
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You could see how scary it was to get back that
i nformation. There are a couple [of] nmmjor lawsuits
that talk about vicarious liability at that tinme, the
Federal Trade Comm ssion [FTC] got involved and they
said, "You have to start to figure out how you're
going to protect the consuner."”

Consequently, the law started changing and all ow ng,
in fact encouraging, representation of each party. So
[the] buyer had sonebody there to help them | ook after
their best interests, the seller had sonebody there to
| ook after the seller's best interests. In 1990,
Representati ve Rokeberg worked with the [AAR], wth
our first task force, to put in the agency |law we
currently have in force today. One of the things you
need to understand is that the laws and how we work
with buyers and sellers throughout the United States
has been in place, in many instances, since 1990, but
in many instances, other states have gone through two,
three, and four changes to their |aws, recognizing
that you don't necessarily get it right the first
time.

Nunber 0772
MS. McCONNOCHI E went on to say:

W at the [AAR] have recognized [that] there need to
be changes in the law since 1990; this, in fact, has
been the third if not naybe the fourth major task
force that we put together in order to try to figure
out how to fix it. In many ways, we |ooked at this
) [to see if there were] sone sinple things we could
do to make this better for the consuner, better for
the person coming in, whether they're working with an
agent to buy, sell, rent, or lease. It took us a |long
tinme to realize that we needed to do what many states
- particularly the states of Washington, ... Nebraska,
Montana, and ... Colorado - have done, where we have
to start from scratch; we have to throw everything out
and go from the beginning, saying, "Wat does a
consuner need and want to know, how can we provide
that information and protect their right for service,
[and] protect their right to have trust?”

Consequently we put together this task force. We had
nmenbers from all over the state of Al aska. W had
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menbers from residential real estate - that practice
in big firnmse and small firnms - we had nmenbers ... from
the conmmerci al ar ea, [ and] from the property
managenent area. And we |ooked very, very carefully
at what was happening in Nebraska, for one, for
exanpl e, because Nebraska is a state not unlike

Al aska, where you have ... [a few] big towns and |ots
of little towns [and] big huge firns [and] very small
firms. And we |ooked at how their |aws have worked
and whether or not the consuner has been protected in
that state. W also | ooked at Colorado, ... Mntana,
and ... the state of Washi ngton.

Nunber 0869

MS5. McCONNOCHI E al so sai d:

Wen we did, we saw that sone of the comonality in

those states, that worked well for the consuner

[was], for exanple, sonething called, "designated
agency within a firm" In the current law and in the
upcomng law, ... the broker will be the owner of the

listings. But one of the things [other states] did to
change it, to help protect the consuner, was when a
consuner cane in, and let's pretend that they wanted
to buy sonething fromyou, then they were | ooking [at]
anot her property that sonmebody wanted to sel
[through] you, that consuner who had a relationship
wth you to buy wuld not need to forego your
expertise to help them negotiate if they wanted to buy
sonething that was also listed in the office. The
br oker could say [to two | i censees], "You're
designated to work for the buyer, you're designated to
work for the seller.”

The rules and regulations say the [Real Estate
Comm ssion] wll establish policy and procedures that
the broker will have to have to prove that there is a
firewall between the two agents, that the broker can
properly supervise both agents [to] make sure that the

two individuals are getting the Dbest possi bl e
representation in that particular instance in that one
of fice. It's called designated agency. And in the
states that we |looked at - Mntana, Nebr aska,
Washington ..., and Colorado - it has worked extrenely
wel | in making sure that, nunber one, we get away from

this ridiculous dual-agency thought process, and,
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nunber two, ... that the buyer, the seller, the
| andl ord, [and] the tenant has an understanding of
what the duties, rights, and responsibilities of the
agent are to them

The second thing that we thought was incredibly
i nportant about what these other states were doing has
to do [with] informng the public of what's going on.
In each of those states, they have, wthin their
statutes or reqgulations, the requirenent for one, and
| nmean only one, panphlet - and | hope many of you
have this panphlet that we worked on as far as a draft
- that would be handed to everyone before they

contract with [an] agent to use their services. One
of the problens that you have today - it doesn't
matter where you go, if you go ... from Juneau to
None, Fairbanks to Kenai - [is that] every agency,
every agent has a different form that they use.
| magi ne how confusing that is, especially when you're
in a state where we all travel around all the tine.

Nunmber 0992
M5. McCONNCCHI E rel ayed:

In all of those [aforenentioned] states there is one
form - there is only one interpretation of what the
law is, and it's very specific as far as what it
requires from all of us - and it gives good notice
reasonabl e notice, hopefully in plain-English notice,
to buyers, sellers, landlords, and tenants [regardi ng]
what they can expect fromtheir real estate agent.

And we have found in all of those states, the buyers,
sellers, landlords, and tenants found that this
docunent, the fact it was [the] sanme everywhere,
hel ped to protect them they didn't have to worry
about what was trying to [be] pulled on them ..., they
could spend the tinme doing what they needed: finding
a property that net their needs.

W as an association, if you should be so kind as to
pass this through, are naking a huge conmtnent to
you, because one of the things that we want to do and
has been worked out through this bill, is we believe
that there's two aspects of education that need to go
on. First of all is the education of our |icensees;
they need to understand. W will be working with the
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[AAR], through the ... Real Estate Comm ssion, in

order to ... educate the licensees, [and] we ... have
put together a team Gordon Schadt, who's the
attorney for the [AAR], and nyself have volunteered to
go throughout the state to every, what we call |oca

board, which neans every region, and teach all the
| i censees, whether they be a nenber of the [NAR] or
not; if they have a real estate l|license, we want to
teach them what this law requires of them and how they
are to protect the public by using these forns.

Number 1089
V5. McCONNCCHI E expl ai ned:

The second thing we wll do is we wll also go
t hroughout the state and train the people who turn
around and train new real estate agents, because we
know that unless a comon educational format is put
together and then passed out throughout the state,
there is a chance that people nay not necessarily be
teaching other people how to do this «correctly.
That's just one part. The other part has to do with a
public relations canpaign, because, after all, it's in
our best interest to make sure that we inform the
public as to what this does to them for them We
want to nake sure the public understands how they're
going to be better protected through this, that we get
away from this ridiculous, antiquated idea of dua
agency that can't work anywhere, that we nake sure
that they understand that they have a duty, right, and
responsibility to get this form and it clearly
outlines what the ... licensee can or cannot do when
dealing with them

This, we believe, will be a canpaign waged in a public
relations format, using PSAs - public service
announcenents - throughout the state, and we're

commtted to help out with that. The other thing that
we're going to be doing is working with the Real
Estate Comm ssion because, after all, there are
several things that [it] ... will need to do. W have
in this bill the requirement that a real estate broker
nmust have on file, and nade available to the Real
Estate Commi ssi on and - to t he publi c,
[ docunentation] on how they in their office deal wth
this idea of designhated agency, keepi ng things
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confidential, [and] wunderstanding the protection of
the buyers', sellers', landlords', [and] tenants’
rights.

Number 1174
M5. McCONNOCHI E added:

W don't want them necessarily to develop this in a
vacuum and we as an Al aska Association of Realtors
are wlling to work with the Real Estate Conm ssion,
as we're doing some drafts here, and to put together
sone draft policies. Understanding what will work in
ny office - nmy office is conprised of ne, nyself, and
Il - or what will work in Perry Underwood' s office,
where he has 80-plus agents, is not necessarily the
sanme thing. So we will help them by providing sone
suggested ideas on how to work with small, nmedium
[and] large policies for small, nmedium [and] |arge
offices in small, nmedium [and] large |ocations,
because the Real Estate Commission will need to get
that out to the "licensing public" so that the brokers
wll know where to go to get ideas on properly

[providing] that firewall in designated |icensees.

We're also understanding [that] it is the Real Estate
Commi ssion's responsibility to give direction to real
estate conpanies as far as supervising. Right now, if
you take a | ook at [the subject of] supervision in our
current statutes, it has naybe two sentences. And one
of the things that this bill wll do [is] it wll
direct the Real Estate Conmssion to nore properly
fl esh out the supervision requirenents, because, after

all, we can put all the laws in the world in place
today, but wunless we tell brokers specifically how
they need to supervise the ... |icensees underneath
them we wll have failed in our duties to properly
protect the custoner. So all those things are a part
of this bill; this bill ..., | recognize, is not
necessarily the easiest thing to digest, but there
[are] several of us here and ... on line to answer any

of your questions.
Nunber 1277

PERRY L. UNDERWOOD, Menber , Agency Task Force, Al aska
Association of Realtors (AAR), relayed that in 2003, the
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Nati onal Association of Realtors (NAR) conducted a survey of
25,000 households that had recently purchased or sold a hone.
He el aborated on the findings fromthat survey:

When buyers were asked, "Howd you find the real

estate professional that assisted you," 58 percent
responded with, "I had used that professional before,"
or, "I had been referred to that professional by a
friend or relative." When asked the question ...,
"Wul d you use that professional again," 74 percent of
the respondents said, "Definitely," 15 percent said,
"Maybe." That's an overall custoner satisfaction rate
of 89 percent. They also surveyed sellers as well:
83 percent of sellers ... of homes in real estate used

a real estate professional.

When sellers were asked, "Howd you find the real
estate professional that assisted you," ... 67 percent
said that they had used that professional previously
or had been referred to them by a friend or relative.

When asked the question ..., "Wuld you use this sane
prof essional again,” 70 percent of the respondents
said, "Yes," they would definitely use that person
again, and ... 15 percent said, "Muybe," for an
overall satisfaction rate of 85 percent for our
i ndustry. Wen asked the nunber one factor in

determining who they would wuse for assistance in
buying or selling honmes, 47 percent of buyers and 62
percent of sellers listed the person's reputation as
the nunber one criteria in selecting who they would
they use to help purchase or sell their hone.

Wiy do | share these findings with you? It's sinply

this: Qur [industry] is ... dependant upon repeat and
referral business. W are in the ultimte consuner
protection business. People hire us to take care of
them and if we don't take care of them it's the end
of our Dbusiness. Now, are there ©people in our

i ndustry who sonetinmes forget why they' ' re here and who
they're supposed to be taking care of? Yes, there
are. WII this bill elimnate that possibility? No,
it wll not. But ... today ... we are shackled with a
1l4-year-old statute that is burdensone to our industry
and to the public, and it's time that we nade a
change.

Number 1454
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MR. UNDERWOOD cont i nued:

| just want to give you five points on what [SSHB 29]

will do. [ Sponsor Substitute for House Bill 29]
requires a nore thorough and tinely disclosure of a
licensee's relationship with the consuner. [ Sponsor

Substitute for House Bill 29] elimnates the inplied
requirenent that a |icensee nust act as an agent for

the consuner, while permtting the traditional
client/agent relationship if the parties so choose.
In short, it gives the consuner nore options and
choices. ... Third thing - huge - it elimnates dual

agency and the problens inherent in dual agency, yet
it allows licensees to sell their own |istings. Dua
agency is an antiquated concept that we need to get
rid of, that, again, we're shackled with in the
exiting statute.

Dual agency - we just cane off of the super bowl, and
dual agency is |ike having a quarterback playing for
both teans - it's just an inpossibility that you can
represent both sides [of] the transaction totally
inmpartially; you just cannot do it. What [ SSHB 29]
does [is] it noves the licensee, in those rare
situations where they are selling their own |istings
and they have a relationship established with both
sides, away from the quarterback position into the
referee's uni form - t hey are no | onger t he
gquarterback, they are the referee. So as a referee,
you can be a neutral party, you can nmake sure that the
gane is played fairly and all sides are ... taken care
of and assisted in a proper manner.

The fourth thing that this bill does [is] it noves the
relationship with the consuner to the level of the
| icensee actually representing the consuner, rather
than the relationship being with the broker, who nmay
never neet or have any conversation with the consuner.
Yet the bill maintains the broker's requirenents of
supervi si on. Fifth, [ SSHB 29] grants consuner
protection fromvicarious liability the consunmer woul d
normally assune [in a] traditional client-agent
rel ati onshi p.

Nunber 1591
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DAVE FEEKEN, Chair, Legislative Commttee, Al aska Association of
Realtors (AAR), offered the follow ng coments:

| was also involved with the 1990 bill. At that point
it's inportant to understand that the industry was
noving from a point of ... the agent [representing]

the seller only. The point of the 1990 Iegislation
was to put the seller and the listing agent on notice
that the agent was probably representing the buyer.
That was the whole point of it, that's why it's only a
paragraph long. The industry has noved a | ong ways in

the last [13] vyears. ... The task force that was
created to do this ... piece of legislation that's in
front of you has worked, | think, since June of 2001
on this issue; it's reviewed the statutes of 30
st at es.

In 1990, when we passed that legislation, we were on
the very cutting edge of it; we were the 13th state in
the country to pass agency disclosure |aws. The | aw
that we passed in 1990 was Maine's law - we just took
that bill and introduced it - they were the 2nd state
in the country to pass agency disclosure |aws. So
that was at the very infancy of the entire process of
public disclosure of agency. The [AAR] recognized ..
the inportance and value of |egal input through
this entire process; Gordon Schadt has been retained
through all of the Agency Task Force neetings, of
which, at the lower committee level, there were eight
neetings that lasted a mninmm of eight hours to cone
to this bill. At the end of every one of those
[meetings] the drafts were circulated throughout the
i ndustry for input.

So there's been a lot of chewing on this to get to
this point. There was also input from NAR s | egal
staff ... so that we could review agency |awsuits from
around the country to try [to] keynote the issues that
were problenms. ... W think we've [cone] forward with
a very good bill ... and | would like to conclude ny
testinmony at this point.

Nunber 1722

KIRK W CKERSHAM Menber, Agency Task Force, Alaska Association
of Realtors (AAR), nentioned sinply that he'd testified in favor
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of SSHB 29 in the House Labor and Comrerce Standing Commttee,
and that he is avail able for questions.

Nunber 1754

LINDA S. GARRI SON, Broker, AAR #1 Buyer's Agency, opined that
SSHB 29 does not give the consuner a course of action for any
violations of [the bill], and that because of this, the state
will end up getting involved in defending the rights of the
consuner. She relayed that one of the definitions of dual
agency is where, in a single conpany, one agent represents the
buyer, while another agent represents the seller; in |ooking at
the definition of designated agency, she pointed out, the broker
appoints one agent to represent the buyer and one to represent
the seller. She opined that the two are the same, and said she
vi ews designated agency as a rehash of "what went on years ago,
and basically a snoke screen so the consuner will get away from
the term 'dual agency.'" Desi gnated agency is nore harnful,
she renmarked, because the consumer wll not have protections,
adding that she views designated agency as undisclosed dual
agency.

M5. GARRI SON offered her belief that under designated agency, if
t he broker appoints a new agent to represent one of the parties
and an experienced agent to represent the other party, the party

with the less experienced agent will be at a disadvantage; in
addition, there could be questions regardi ng whether the records
are being "kept pure.” She referred to page 11 of CSSSHB

29(L&C), lines 5-7, which read:

Sec. 08.88.675. Common | aw abrogated. The conmon | aw
of agency rel ated to real estate | i censee
relationships in real estate transactions is expressly
abrogated to the extent inconsistent with AS 08. 88. 600
- 08. 88. 695

M5. GARRI SON opined that the entire bill wll abrogate nost of
[the common |aw of agency]. Part of the protection that the
consuner has, she remarked, is established by that common |aw
fiduciary duties, confidentiality, accountability, diligence,
| oyal ty. By abrogating the common |aw of agency, a course of
action for the consumer is being taken away.

M5. GARRI SON, in conclusion, pointed out that although the bill
has a zero fiscal note, the Real Estate Conm ssion is going to
incur costs for creating the aforenentioned panphlet. | f SSHB
29 passes, she added, "and we elimnate the rights of the
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consuner, | think we're going to have the state defending
consuners agai nst sections of this bill."

Nunber 1945

STEVE CLEARY, Executive D rector, Alaska Public Interest
Research Group (AkPIRG, noted that there are recent newspaper
articles regarding a real estate agent who is going to be
suspended and fined quite a bit of noney for failing to disclose
dual agency. He said he is having difficulty determ ning
whether SSHB 29 wll actually get rid of dual agency or is
nmerely purporting that disclosure of dual agency elimnates any
harm to consuners. He indicated that his concern is that
desi gnated agency mght be a way for |arge brokerages to del ude
consuners and ensure a |larger conm ssion. He opined that having
two [agents] in the sane firm acting for both the buyer and the
seller would not be representing consuners to the fullest extent
that they should be.

MR. CLEARY said he is not sure that SSHB 29 puts back in the
consuner protections inherent in [the comobn |aw of agency],
pointing out that the legislative findings |anguage purports
that application of the common |aw of agency has resulted in
m sunder st andi ngs and consequences that are contrary to the best
interest of the public. He indicated that this |anguage causes
him to question whether all of the consuner protections inherent

in the comon law of agency - including the fiduciary
responsibilities of agents - are going to be put back into
effect by the bill. He remarked that a bill devel oped by a task

force conprised solely of industry professionals mght be tilted
towards the side of industry and may not actually include the
best interest of consuners. In conclusion, he said he would be
happy to work with the sponsor and interested parties in order
to see sonme of his concerns addressed.

Number 2078

DAVID A GARRI SON, Associate Broker, AAR #1 Buyer's Agency,
characterized designated agency as dual agency wth "sheep's
clothing on." He turned attention to page 11, lines 15-26,
proposed AS 08. 88.685, and opined that this |anguage allows each
conpany to conme up with its own plan of how to inplenent "their
agency. " He remarked that this sort of activity is already
occurring in Anchorage and offered an exanple. He said he
bel i eves that an agent shoul d di scl ose whom he/she represents in
much the sane way that an attorney is required to disclose whom
he/ she is representing. He opined that better guidelines need
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to be developed so as to prevent each individual conpany from
coming up with its own nethod of identifying and describing its
rel ati onships wth consuners. "As we go further away from
comon |law, we're getting nore confusing for the consuner, and |
think that we should stick with the comon |aws of agency," he
concl uded.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on SSHB 29.

REPRESENTATI VE GARA said it seens to him that the problem is
that in alnpst every circunstance, "you want an agent to
represent one side, and one side exclusively."

REPRESENTATI VE ROKEBERG interjected to explain that it has been
his intention to renove the word "agent” from all of AS 08.88
and replace it with |icensee and/or broker. He said it is
inportant to do this because the agency relationship is between
a broker, as the principal, and a licensee, as an agent of the
br oker, not of the client, but there is a conmon
m sunderstanding regarding who a real estate agent is an agent
of . The proper termshould be licensee or broker, he concl uded.

REPRESENTATI VE GARA opined that it's not a sinple matter of

"just not calling themagents anynore.” He el aborat ed:
If you are an agent, you owe all these fiduciary
duties to sonebody. Once we stop calling you an
agent, you don't owe them anynore. So it's not a
sinple matter of semantics - and that's going to be
one of the issues |I'd like to discuss - but right now,
they're still agents. ... There is a problem that the

fol ks who support this bill are trying to address, and
| guess ny question is, why couldn't it be addressed
in a much nore sinple fashion, like this: General ly
we want an agent to do what agents have historically
done throughout the history of agency relationship,
which is represent one party, exclusively, wth due
care, without hiding conflicts of interest. That's
what we want themto do.

Number 2311
In the real estate world, as it turns out, in sone
circunstances you will have an agent who works for a

conpany where they represent both sides, and so we've
got to come up with a fix for that problem And at
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times you might want to have a real estate agent who

sort of works as a nediator, as a neutral |icensee who
represents both sides. Wiy can't we just sinply
retain the [commopn] Ilaw of agency, say ... your

ultimate obligation is to your client, and say that
wWithin big brokerages, where one broker wthin the
brokerage mght represent one party and another
[ broker] within the house m ght represent another,

as long as there's a firewall between those two
agents, it's okay. So, that solves the problem w thin
bi g brokerages.

And then why not say, very sinply, [that] at tines we
wi |l abrogate the duty of agency that the agent has to
the client because you mght want to hire a neutra

agent . Wth a one-page docunent, you could sign
sonething - both sides could sign sonething - saying
we're hiring this [person] as a neutral .... So why
couldn't the bill just be: you can sign this one-page
pi ece of paper so [that] you can have a neutral in the
ci rcunst ance where sonebody wants a nediating agent.
In a big brokerage you can have one broker who
represents one side and the other broker  who
represents the other side, as long as there is a
firewall between the two, and just be on with it, but
then preserve all of +these fiduciary duties that
agents owe to the public, wthout abrogating them
Way couldn't we ...

MR, UNDERWOOD, in response, said:

| would ask each of you here to ..., in your mnd
identify who you're insurance agent is. ... Now that
you have soneone in mnd, let nme spring the news on
you: that agent is not your agent. That agent is an
agent for [the] insurance conpany for whom he sells
policies - travel agents, sane thing. ... Because of
the common use of the agent term [the whole thing has
gotten way out of line, and now we're getting our

i ndustry and t he consuners saddl ed W th t he
responsibility, and the vicarious liability, that goes
along with the common |aw of agency.] [ The previous
bracketed portion was taken from the Gavel to Gavel
recording on the Internet.]

TAPE 04-17, SIDE B
Number 2393
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MR. UNDERWOOD cont i nued:

It's inportant to understand what an agent is. An
agent is soneone who has been hired by a principal to

act on behalf of the principal. W in the real estate
i ndustry have never been able to act on behalf of a
principal, to nake decisions for them that would
require us to have a power of attorney. Under the
common |aw of agency, we could neke those decisions
for people. That's why it's bad for the consumer to
have this agency situation. Wo does the agent act on
behalf of? Who is the ... principal for the agent?
The agents are enpowered to act on behalf of soneone.
That soneone is their broker. They can take listings

on behalf of their broker, they can take earnest nobney
checks, they can handle closings, they can negotiate
transactions - all on behalf of their broker.

But because of the use of the term "agent" over nmany,
many years, it has gotten to the point where the
public perceives that the agent is their agent. Now,
| beg you to look at the other professions out there:
attorneys, doctors, accountants. They represent
peopl e without becom ng an agent for the parties they
represent. They have a fiduciary duty to these
clients; they have ... obligations of accountability,
to protect their interests, to act on their behalf.
That's what this law does; it says ... [that] when
you're representing soneone, t hese are your
responsibilities: to act on their Dbehalf, to
represent them to take care of their interests.

Nunber 2324
MR. UNDERWOOD concl uded:

That's what this is all about, is to identify the

responsibilities when people are ... representing
another party. ... That's exactly what this bill does.
It creates three different areas, or ways, in which we
can serve the public. It creates that firewall, under
the designated agency; it creates the ... opportunity
for sonmeone to serve as a neutral licensee; and it
requires full disclosure and consent of all parties
prior to them going into the transaction. ... Also

the default position is that they represent the
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person. ... [If soneone] is working with a buyer or

working with a seller, the default position is
that they represent that person and have all these
responsibilities - fiduciary and otherw se. You only
nove outside of that default position when you have
i nfornmed consent.

CHAIR McQUI RE asked M. Underwood to walk the conmttee through
a hypothetical residential real estate transaction under SSHB
29.

MR, UNDERWOOD indicated that the first step is when soneone

approaches a licensee to provide what's called, in SSHB 29,
specific assistance; that person wants the licensee to find
himher a piece of property. At that point, the Ilicensee
beconmes the person's representative and has full fiduciary duty
to that person. He offered an alternative: the sane person
wal ks into an "open house."” The licensee in that situation is

responsible for letting that person know, right up front, when
he/ she wal ks in, that the licensee represents the seller or the
bui | der. In the latter situation, he could not, in clear
conscience, portray that he is a neutral party or is able to
work for the buyer, nor would a jury believe him he added. He
explained that in such a situation, a licensee is required to
disclose, right at that time, that he/she is representing the
sel l er. The buyer in that situation may still choose to work
with that l|icensee, or he/she may choose to seek out a |icensee
that can fully represent hinfher as a buyer.

Number 2193

CHAIR MGQU RE said it is inmportant for a licensee to know that
in the exanple of the open house, he/she should not attenpt to
encourage or sway the buyer toward going through himher under
the guise of perhaps getting a better deal. She said that she
hopes the training for licensees includes that information. She
relayed that she knows of instances in her district where the

| i censee has said sonething along the lines of, "You're free to
go with sonebody else, but I know the seller [or builder] pretty
well ... and | can get you a good deal ."

MR. UNDERWOOD reiterated that fromtine to tinme, there will be
| i censees who "forget who they're here to serve and they forget
why they're here." He said that although SSHB 29 will not cure
that problem it clearly sets forth what a licensee's duties to
t he consuner are.
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REPRESENTATI VE GARA, referring to the exanple of the |icensee
representing the buyer, asked why the common |aw of agency,
along with its inherent fiduciary duties, should be abrogated.
It's the [commpn] Ilaw of agency that establishes fiduciary
duties, he added, so once that law is abrogated, so too are the

fiduciary duties. He went on to say: "l understand that you
put sone back in, in this bill, but if the goal is to say, for
you people who represent only one party, the law of fiduciary
duties still applies, why take it out in this bill? Wy not
just leave it in place?"

MR, UNDERWOOD repli ed: "It doesn't .... If you read, it says
the common | aw of agency is specifically abrogated only where it
is in conflict with this. So, if it's not addressed in this
bill, then the common | aw of agency would then still apply.”

CHAIR MGUI RE noted that that |anguage is on page 11, lines 5-7.

REPRESENTATI VE OGG pointed out that |anguage on page 11 [lines
11-14] limts recovery to actual damages. He asked whether the
sponsor or the AAR would have any problens w th addi ng | anguage
that allows recovery of nore than actual damages in instances
where the licensee acts with reckless disregard or behaves in a
manner that is fraudul ent or grossly negligent.

MR. UNDERWOOD opined that such is not necessary because that
| anguage nerely pertains to cases in which the licensee fails to

make timely and proper disclosure regarding the |icensee's
relationship with the consuner; in any ensuing [civil] case,
recovery is limted to actual danmages. If, however, the

| icensee sold a hone and didn't make proper disclosures about a
physical condition of the property and it causes trenendous
damage, he added, then there is the potential for the consuner
to recover punitive damages in addition to actual damages. He
noted that the |anguage on page 11 [lines 11-14] does not |imt
a person's ability to take any other action or pursue any other
remedy to which the person may be entitled under other |aw.

Number 1953

REPRESENTATI VE OGG suggested, however, that there mght be
i nstances wherein the licensee intentionally fails to disclose.

MR.  UNDERWOOD remarked that such would be very difficult to
prove, but if such is proved, then the |icensee could be subject
sanctions fromthe Real Estate Comm ssion, which still maintains
authority over |icensees.

HOUSE JUD COW TTEE -23- February 18, 2004



REPRESENTATIVE OGG indicated that he would prefer to see
| anguage in the bill that provides for punitive sanctions
agai nst those who intentionally fail to disclose.

REPRESENTATI VE ROKEBERG noted that actual damages are intended
to nmake the consuner whole, and suggested that a separate cause

of action could be brought in instances where a |licensee's
actions warrant it, for exanple, if there is fraudulent activity
"under a different theory of law" He, too, noted that the Rea
Estate Comm ssion can still place sanctions against a |icensee
in addition to the bill's allowng the consuner to recover
actual danmages. He opined that SSHB 29 contains adequate
consuner protection. In response to a further question, he

relayed that |icensees already know the possible sanctions that
coul d be placed against them by the Real Estate Comm ssion; thus
there is no need to place additional |anguage in the bil
rem ndi ng them of those possibilities.

REPRESENTATI VE OGG noted, however, that in addition to serving
as puni shnent, the award of punitive danages can al so serve as a
deterrent.

REPRESENTATI VE ROKEBERG offered his belief that the punishnment
should fit the crinme, and suggested that current statutory and
regul atory sanctions sufficiently address a licensee's failure
to disclose his/her relationship in a tinely manner.

Nunber 1675

REPRESENTATI VE GARA offered his belief that current statutory
| anguage does provide for the recovery of punitive danages when

a licensee engages in reckless disregard of another person's
rights or in intentional msconduct, but that SSHB 29 seeks to
renmove that current right. He added that he did not see how

taking that right away protects the consunmer. Turning attention
back to the issue of fiduciary duties, he said:

|"ve | ooked at the bill nore closely and | don't agree
that we're preserving fiduciary duties. Fi duci ary
duties only exist if you're an agent. On page 1 of
the bill, it says, on line 7, the application of the
common law of agency is "... contrary to the best
interests of the public". Then you go to page 11 and

it says the common I|law of agency is expressly
abrogated to the extent inconsistent with this new
statutory schene. Vell, this new statutory schene,
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essentially, nakes nost of the common | aws of agency -
the fiduciary duties - inconsistent. W' ve conme up
with a new schenme that's inconsistent with the old
common | aw schene.

So the two statenents, that the common |aw of agency
is against the public's interest and that the conmon
| aw of agency is expressly abrogated to the extent
inconsistent with the thirteen pages of this bill, |
guarantee you probably takes away nost the duties of

agency unless they're put back in, in this bill. And
so that's the question. Are they put back in sone
other way in this bill? And I"m going to run through
sone of the comon law rules of agency that |[|'m

concerned we need to retain.

The Restatenent of Agency ... is a book that

conpiles the rules that apply in the |law of agency.
Alaska law follows them pretty closely; naybe there
are a few extra duties that agents have under Al aska
law that aren't in the Restatenent of Agency and visa
versa, but largely Alaska law follows the Restatenent
of Agency. ... The general principal is that unless
ot herwi se agreed, an agent is subject to a duty to act
solely for the benefit of the principal in all matters

connected with his agency. That's the current duty;
you act solely for the benefit of the person who hires
you. | think that's an inportant duty.

Number 1541

REPRESENTATI VE GARA conti nued:

Section 389 of the Restatenent of Agency [says] you're
not allowed to act for an adverse party wthout the

principal's expr ess consent; unl ess ot herw se
expressly agreed, you work for one party - the person
who hires you. ... | guess | do have trouble wth

saying that you can work for both parties if you give
the consuner a seven-page docunent, that they nay or
may not read, that says, sonewhere within the text of

that seven-page docunent, that I'm going to represent
two parties. I'"d be much nore conforted if it was a
one- page docunment that was really express that hit the
consuner over the head. But a seven-page ... form

docunent worries ne.
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Section 391 of the Restatenment of Agency [speaks to]
anot her fiduciary duty: unl ess ot herw se agreed, an
agent is subject to a duty to the person who hires him
not to act on behalf of an adverse party in a
transaction connected with his agency wthout the

principal's know edge. Section 392 [says] you can
only act for an adverse party with principal's express
consent - sane concept. ... Section 394 [says] you

can't act for sonebody who's got conflicting interests
to the person who hired you, again, unless otherw se
agr eed. Section 395 [says] you <can't disclose
confidential information, that the person who hires
you gives you, to sonebody else. And then there are a
list of remedies that are retained.

REPRESENTATI VE GARA concl uded:

The concern that | have wth this bill is that a |ot

of those duties can be waived by a consuner by signing
this sort of "fornm five- or seven-page docunent that

will be provided to consuners. And it wll, in truth,

be regarded as a form docunent that the consumer wll

sign. ... As | |look through this docunent, nothing
really hits ne over the head that I'mletting sonebody
represent both sides of the transaction, [but] I'm
much nore confortable with the current |aw that says
the presunption is you' re only representing one side.

Nunber 1429

CHAIR MGQU RE remarked that a recent case in Anchorage has
hi ghlighted that under current law, there is sonme confusion for
both consunmers and |icensees. In other words, she indicated,
the points listed by Representative Gara have not been
recogni zed. The purpose of SSHB 29, she opined, is to cone up
with a solution to the current state of confusion, and suggested
that menbers bring specific anendnments addressing their concerns
to the bill's next hearing. She thanked the Agency Task Force
menbers for their work on this issue.

REPRESENTATI VE ROKEBERG, in conclusion, opined that the aspects
of the Restatenent of Agency that Representative Gara referred
to are included in SSHB 29, and suggested that any "holes"
created by the partial abrogation of the common |aw of agency

are being filled via the bill. One of the practical problens,
he remarked, is that neither consuners nor |icensees know what
the Restatenment of Agency says. However, |icensees are required
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to know the law as it pertains to them and SSHB 29 is intended
to codify the duties, obligations, and responsibilities of
| i censees, and doing so will also allow consunmers to know what
to expect fromlicensees.

REPRESENTATI VE ANDERSON noted that restatenents are not codified
| aws; they are sinply "professorial statenents.™

REPRESENTATI VE GARA pointed out, however, that nost of the
duties outlined in the Restatenent of Agency are part of Al aska
case law, "these aren't just sort of arcane things." He al so
remar ked that one does not have to be a |lawer to recognize the
basic fiduciary duty to exercise the utnost care to represent
one party, and that nost people who have duties under the
[conmbn |aw of] agency aren't |awers but follow the duty of
agency anyway.

CHAIR MGQURE referred to M. Underwood' s comments regarding
travel agents and insurance agents, and remarked that she agrees

that there are still combn m sperceptions regarding "agency."
She reiterated her request for nenbers to bring anendnents
addressing their concerns to the bill's next hearing.

Nunber 1141

REPRESENTATI VE RCOKEBERG noted that in nenbers' packets is
[ Amendnment 1], |abeled 23-LS0189\X. 1, Bannister, 2/18/04, which
read:

Page 4, line 19:
Del ete "a panphl et issued by the comm ssion”
Insert "a copy of the panphlet established under
AS 08. 88.685(b)(2) and produced under AS 08.88.685(c)"

Page 11, line 23, follow ng "contents":
Insert "and format"

Page 11, lines 23 - 24:
Del ete "issued by the conm ssioner and provi ded”
Insert "provided by a |icensee”

Page 11, following line 26:

Insert a new subsection to read:

"(c) Based on the content and format for the
panphl ets established under (b)(2) of this section, a
real estate broker shall produce and pay the costs to
produce the actual panphlets to be provided by
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| i censees in t he br oker's busi ness under
AS 08.88.615(a)(6)."

REPRESENTATI VE ROKEBERG remarked that [Anmendnent 1] would ensure
that the private sector, rather than the state, pay for the cost
of producing the aforenenti oned panphl et.

Number 1106

REPRESENTATI VE CGRUENBERG remarked that Alaska is a comon |aw
state as opposed to a code state like California or New York,
where everything is codified by the I|egislature. Accordi ngly,
it is very unusual to have a provision in |law such as proposed
AS 08.88.675, which abrogates the comon | aw. He characteri zed
having such as very dangerous because of the potential for
uni nt ended consequences. There are so many different decisions
on so nmany different points, and so many of these cases are
factually driven, that the law is a different result because the
facts are slightly but crucially different. He said:

| have concern about that section. | don't have
concern about codifying stuff, but | do have concern
about throwing out the comon law if its not exactly
codified, because you can have all ki nds  of
[ probl ens]. So I would like us to be thinking about

sonething in place of [proposed AS 08.88.675] so
[that] you can have this stuff codified, and it's
probably excellent material, don't get nme wong, but I
don't want to throw out the comobn |aw that my be
absolutely vital given a slightly different set of
facts, because these judges actually, in sone ways,
are mni legislatures in the sense that they | ook at
the best policy given the framework of the historica
| aw and the statutory law and how it should be applied
in a given circunstance.

I|"m very reluctant to throw out hundreds of years of

[common law]; | don't have a problem with the bill

but I do have a problem with throw ng out hundreds of
years of [comon | aw. And that's kind of a general
statenent, and 1'd like us to keep that in mnd. W
have imense power, in this legislature, and ... 1'd
want us to think carefully because ... if we're not

really careful, we can do too nmuch, and that can have
serious problenms on the developnent of the |aw, and
|"d just urge us to be conservative.
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REPRESENTATI VE ROKEBERG remarked that Representative G uenberg
has nade his case as to why the legislature should adopt the
current version of SSHB 29, adding that there has been past
di scussion regarding whether to totally abrogate [the comon | aw
of agency] or abrogate only those aspects of it that are being
codified via CSSSHB 29(L&C). He suggested that the judiciary
wi || still have the flexibility to nake allowances for
uni nt ended consequences.

REPRESENTATI VE GRUENBERG said, "You have to be very, very
careful or they'Il feel they can't."”

CHAI R M@UJI RE announced that SSHB 29 woul d be hel d over.

SB 30 - ABORTI ON: | NFORMED CONSENT,; | NFORMATI ON

[ Contains nention that HB 292 m ght be incorporated into SB 30,
conpanion bill to HB 292.]

Nunber 0812

CHAI R McGUI RE announced that the final order of business would
be CS FOR SENATE BILL NO 30(JUD) am "An Act relating to
information and services available to pregnant wonen and ot her
persons; and ensuring infornmed consent before an abortion may be
performed, except in cases of nedical energency."” [ Before the
commttee was HCS CSSB 30( HES)] .

CHAIR McGUIRE noted that SB 30 is the conpanion bill to HB 292,
whi ch has been heard previously by the House Judiciary Standing
Comm ttee. She relayed that individual testinmony on SB 30 woul d
be limted to 3 mnutes, and asked that those who' ve spoken
previously on HB 292 |limt their testinmony to new points rather
than repeating their previous conments.

Number 0701

SENATOR FRED DYSON, Al aska State Legislature, sponsor, relayed
that since the last House Judiciary Standing Committee neeting
he'd had a commttee substitute (CS) created to address the
concerns brought forward by a letter from the attorney general
He offered his understanding that Chair MGuire 1is also
preparing a CS for SB 30, and remarked that because of the
nodi fications in the commttee substitutes, a title change was
necessary.
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CHAIR McGU RE shared that there was a title change resolution
coming from Legislative Legal and Research Services, and it was
her intent to further discuss SB 30 after the title change
resol ution had arrived.

SENATOR DYSON suggested that both he and Chair MQuire explain
the changes that their respective offices are proposing to SB
30. He said that sone of the concerns fromthe testifiers may
al ready be addressed in those changes.

The conmittee took an at-ease from2:30 p.m to 2:32 p.m

CHAI R McGUI RE brought attention to the proposed House CS for SB
30, Version 23-LS0193\N, M schel, 2/18/04. She asked Senat or
Dyson to explain the changes in Version N

Number 0201

JASON HOOLEY, Staff to Senator Fred Dyson, Alaska State
Legi sl ature, sponsor, explained, on behalf of Senator Dyson,
Version N He referred to the concerns brought forth from the
attorney general's letter dated February 11, 2004. The first
change in Version N deals with the concern stated on page 2 of
the letter. Under Section 1 of [HCS CSSB 30(HES)], the letter
points out that there are inconsistencies with the immunity
| anguage within the bill; M. Hooley stated that Version N has
addressed this concern by adding inmunity | anguage to Section 4.

MR. HOOLEY referring again to the attorney general's letter, he

noted that it rai ses some concern about the potential
psychol ogi cal damages that mght be incurred to wonen that are
pregnant from rape or incest. He stated that on page 6,

subsection (d), of Version N, the |anguage has been added to
exclude the requirenment of infornmed consent to wonen that are
pregnant due to rape or incest. He also relayed that because of
the concern raised in the attorney general's letter, |anguage
has been added to page 3, lines 4-5, that addresses the issue of
obtaining child support.

REPRESENTATI VE GRUENBERG asked if the text <concerning child
support in [HCS CSSB 30(HES)] had been changed, adding that he
felt that that | anguage | ooked pretty good.

Nunmber 0324

MR, HOOLEY stated that the intent hadn't changed, but the
| anguage had been streanlined to say the sanme thing nore
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clearly. He then referred to the attorney general's
reconmendation that the provision in [HCS CSSB 30(HES)]
regarding showing pictures of unborn children in two-week
gestational increnents may be too graphic and burdensone. He
stated that on page 3, paragraph (6), of Version N the provision
has been changed from showi ng photos at two-week increnents to
showi ng photos at four-week increnents, and the access to these
photos would be by a link on the web site rather than on the web
site itself.

CHAIR MGURE clarified that the description of the fetal
devel opment is presented on the web site, but the photographs
were available by a link if sonmeone wanted to see them

MR. HOCLEY said that the attorney general pointed out in his
letter that that the information relaying the risks and benefits
of having an abortion, <carrying a pregnancy to term and
contraceptives, may be found to be unconstitutionally vague. He
said that because of this, the |anguage had been aligned with
the informed consent requirenents in AS 18. 16. 060.

CHAIR McGQUIRE said that part of the attorney general's concern
has been addressed in a CS that she will be proposing, in that
it renoves the section that refers to contraception and
psychol ogi cal or other harm She said she felt that that
information didn't need to be a part of SB 30, and rel ayed that
on page 2, line 23, of Version N there is new | anguage which she
feels better handl es the contraceptive options issues.

TAPE 04-18, SIDE A
Number 0001

MR. HOOLEY referred to the concerns raised on page 4 of the
attorney general's letter t hat deals wth the specific
informational requirenents that a doctor has to provide a wonan
before she has an abortion. He said that because of these
concerns, |anguage has been added that gives the doctor the
ability to tailor the information provided to the wonan based on
the specific circunstances of her pregnancy. He offered that
the doctor has the flexibility to use the information presented
on the web site, or use appropriate information specific to the
circunstances of the pregnancy if the web site information is
not used. He pointed out that this new |anguage is found on
page 5, in subsection (b), paragraphs (1) and (2).

CHAIR McGU RE comented that she felt that this was a good
addition to the bill, that doctors may have nore information
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based on certain situations that they have w tnessed and which
the web site m ght not have access to.

MR. HOOLEY noted that the attorney general nentioned that the
provisions for parental consent and judicial bypass have
recently been found wunconstitutional. He stated that the
sections dealing with these issues have been left in Version N,
but a severability clause has been added if those things are

found to be unconstitutional by the Al aska Suprene Court. He
said that if those provisions need to be stricken from SB 30, it
will have no effect on the rest of the bill

MR. HOOLEY again referred to page 4 of the attorney general's
letter, the portion which raises the concern about the
inposition of a 24-hour waiting period. He said that this
concern is addressed in Version N on page 6, subsection (c),
where the | anguage has been changed to allow the information to

be distributed by other neans including fax, email, Internet,
and standard nail. He stated that there is usually a one to
three week tine period between the initial contact and the
actual procedure. He said that all the rural public health

facilities have Internet access, which would enable those
communities to access this informati on as well.

Number 0279

CHAIR MGU RE stated that the 24-hour waiting period seens to be
one of the parts of SB 30 that is controversial. Stating that
based on testinony that the House Judiciary Standing Commttee
has heard that there are no cases that an abortion has been
performed within 24-hours of the initial consultation, Chair
McGQuire asked if this requirenent is really solving a problem

SENATOR DYSON responded that he has received the sane
information regarding the amobunt of tinme that |apses between the
initial consultation and the actual procedure. He said that it
is his belief that the 24-hour grace period inposes no burden on
the patient, provider, or process. He said that because no one
knows what the future wll bring, and based on the nedical
records and what people have seen over the |ast 40-50 years, he
believes that this is a serious nedical procedure. He said that
with the current process, where there is a time |apse between
the initial consultation and the procedure, that waiting period
has proven to be beneficial.

SENATOR DYSON stated that this issue has engaged himall of his
adult life. He shared a story about when he was a nenber of the
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Anchorage Assenbly and participated in protests and went to jail
two separate tines. He stated that one night while
participating in the Anchorage Assenbly neeting, a wonan
testified during the public comment section of the neeting that
six mnonths previous to that date, she was going to get an

abortion. She'd told them that she saw the people protesting
and getting arrested, and that sone nice |adies cane and tal ked
to her. She'd said that those ladies inforned her of the

alternatives that she had available to her, and told her that
she would have sources of support if she decided to carry her
pregnancy to term

SENATOR DYSON stated that the woman had the baby with her while
she was testifying. He stated that [the legislature] doesn't
want to neke |aws based on anecdotes, but the tine |apse that
happened before this woman got an abortion proved to be
extrenely valuable. He comented that he found it hard to argue
with the point that having a m ninmum anount of time to consider
the information pertaining to [pregnancy options] would be
benefi ci al . He stated that the child that the woman chose to
carry to termwas now 17 years old and goes to school in Al aska.

Nunber 0547

SENATOR DYSON stated that [the legislature] doesn't know what
t echnol ogi cal advances in medical science will enable doctors to
do in the future. He enphasized that because of the potenti al

ri sks and consequences that could occur, he feels that having a
waiting period is valuable. He said that he believes what makes
abortion different than other nedical procedures is that there
is a human rights issue involved. He said that when human
rights and life are involved, [the legislature] has an added
burden and nust be careful and be thoughtful of the decisions
that are made, particularly about irreversible procedures.

REPRESENTATI VE ANDERSON stated that he held the same concerns as
Chair McGuire in regard to the 24-hour waiting period. He said
his initial concern with passing SB 30 and nmintaining the 24-
hour waiting period was that very rarely, if ever, were there
times when a woman could get an abortion wthin 24-hours of her
initial visit. He noted that the attorney general stated that
there is no other procedure where there is a nandatory waiting
period, and that brings up equal protection issues. He said he
wonders if it is necessary to keep that |anguage in the bill,
and if it is kept, would there be [equal protection] cases in
the near future. He acknow edged the point, however, that in
the future there may be advancenents in technology that would
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speed up nedical procedures and so it mght be possible for a
woman to receive an abortion within 24-hours of her initial
consul tation

SENATOR DYSON relayed that there were other states where a
mandatory waiting period has been enacted, and it has stood up
to | egal chall enge.

MR. HOOLEY referred again to the attorney general's letter,
stating that Version N addresses concerns raised about nedical
ener genci es. He noted that on page 6, subsection (d), the
| anguage has been changed to clarify this issue.

REPRESENTATI VE GARA asked about waiving the 24-hour waiting
period requirenent when the harm relates to a major bodily
function of a woman. He stated that he thought it should be
waived if there were any substantial risks to the health of a
woman.

Nunmber 0868

SENATOR DYSON surm sed that people who are famliar with the
abortion issue wll wunderstand the subjective nature of the
i ssues and that the | anguage can be interpreted in nore than one
way. He said that |anguage in Version N is attenpting to be as
objective as possible when tal king about the physical problens
that would allow waiving the 24-hour waiting period. He stated
that there is Jlanguage in the bill that also waives the
mandat ory 24-hour waiting period to get an abortion in cases of
rape, incest, or if there is a nedical necessity.

REPRESENTATI VE GARA asked if Senator Dyson would be open to
broadeni ng the | anguage to include a risk of significant injury
[to the woman].

SENATOR DYSON stated that he would have to think about it, but
he feels that would be agreeable. He stated that he doesn't
want anyone to get hurt.

CHAIR MGU RE said she felt that Representative Gara nade a good
poi nt, though she understands the bal ance that Senator Dyson is
trying to achieve. She also said she felt that the |anguage [in
Version N] is alittle too specific.

REPRESENTATI VE ANDERSON suggested taking out "of a mmjor bodily
function of" frompage 6, line 18, and inserting "to".
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CHAIR McGQU RE said that was a good suggestion and asked for a
witten version to be presented at the next hearing on SB 30.

SENATOR DYSON stated that he wanted to go back and | ook at the
history of that particular phrase, and the specific reasoning
behi nd choosing it.

CHAIR McGQUIRE, after ascertaining that there were no inmediate
guestions for Senator Dyson and M. Hooley, asked them to stay
at the neeting to address issues |ater.

SENATOR DYSON noted his appreciation for the cooperation that he
has received from the attorney general's office, Legislative
Legal and Research Services, and Representative Dahlstroms
of fice. He predicted that the final version of SB 30 wll be
excellent, adding that he appreciates all the effort put forth
inits formation.

Number 1048

VANESSA TONDI NI, Staff to Representative Lesil MQuire, House
Judiciary Standing Committee, Alaska State Legislature, relayed
that she would be further explaining the changes in Version N
She said that there were two sections taken out of HCS CSSB
30(HES), one of them being on paragraph (9) on page 4. She said
that that paragraph had been renoved because Chair MQiire felt
that the contraception information had been adequately addressed
on page 2, subparagraphs (B) and (C) of Version N She then
relayed that the dated, tine-stanped signature form described on
page 4, paragraph (10), of HCS CSSB 30(HES) had been renoved

She also noted that the only other changes were to Section 4 of
HCS CSSB 30(HES) dealing with civil liability.

CHAIR McGU RE added that she felt that the changes regarding the
civil liability provision were necessary because she has never
seen a cause of action created without an ensuing harm She
stated that wth the changes that have been made, there has to
be sone type of harmin order to warrant a civil action

M5. TONDINI clarified that in order for a doctor to prove that
he/ she obtained inforned consent, instead of using the dated
ti me-stanped signature form the doctor would have to present
the witten certification that is required under the bill

Nunber 1213
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REPRESENTATI VE  NANCY DAHLSTROM Alaska State Legislature,
testified in support of SB 30. She said that she has been

working extensively on the conpanion bill, HB 292, and
appreciates the effort that has gone into the devel opnent of
these two bills. She asked the conmittee to nove forward and

pass SB 30 out of the House Judiciary Standing Conmttee.

REPRESENTATI VE CGRUENBERG asked Representative Dahlstrom if she
was goi ng to suggest any anmendnents for SB 30.

REPRESENTATI VE DAHLSTROM stated that she and her staff have been
goi ng through Version N and haven't found anything thus far that
woul d necessitate an anendnent. She rel ayed, however, that she
hasn't finished that process, but will continue to go through SB
30 and suggest any needed anendnents.

Number 1365

JENNI FER RUDI NGER, Executive Director, Alaska G vil Liberties
Union (AKCLU), stated that she'd just recently received a copy
of Version N, so she hasn't been able to go over it as
t horoughly as she'd like, though at this point she did have sone
concerns that she would like to present to the commttee. For
exanpl e, the AKCLU believes that Version N is still
unconstitutional. She said that it is unfair to single out this
one constitutionally protected choice and place hurdles in front
of wonmen who are seeking to exercise that choice. She referred
to page 1, paragraph (1), where it states that this is a

critical area of nedical practice. She said that the AKCLU
believes that this is where the bill is attenpting to single out
this procedure. She shared that she felt that this phrase is

legally insufficient, and stated that the I|anguage should be
renoved to avoid privacy and personal protection problens.

MS. RUDI NGER noted that Version N renoves |anguage from the HCS
CSSB 30(HES) that referenced circunstantial criteria - page 2,
paragraph (3) - and said that the AKCLU wondered why that
section was renoved. Next, she cited page 3, paragraph (5), of
Version N, where providing information regarding child support
is nmentioned, and noted that there are difficulties that exist
in the reality of the process of collecting or enforcing child
support; she indicated that this provision is necessary if the
intention is to give wonen full information. She noved onto
page 3, paragraph (6), where the information provided describes
the fetal developnent of a typical, healthy fetus in two-week
gestational increnments. She stated that this information is not
necessarily relevant to wonen who may have problem pregnanci es.
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She also stated that although the graphic photographs would be
accessible by a link instead of on the web site, there mght be
information at that link that is not relevant to the wonman who
is looking at it.

Nunber 1537

M5. RUDINGER shared her concern wth the renoval of the
requirenent that all the information presented had to be
reviewed by obstetricians and gynecol ogists designated by the
State Medical Board. She opined that doctors are certainly in
the best position to ensure the accuracy and objectivity of this
i nformation. She nmentioned that on page 3, paragraphs (7) and

(8), there are references to psychol ogical effects, but opined
that there has been no proof that psychol ogical harmis incurred
because of an abortion. She cited a 1987/1988 investigation by
the former United States Surgeon Ceneral, DR C. Everett Koop
whom she said was no chanpion of [pro-choice issues], and she

cited a study from the Wrld Health Association. In each of
these cases, it was determned that there is no nedical evidence
that abortions cause psychol ogical injury. She said that when

wonen undergo a voluntary abortion, relief is the npbst conmon
reaction.

M5. RUDI NGER said that the information provided to patients who
want to have an abortion should be determ ned by doctors who are
in the best position to assess the risks involved and the

specific circunstances that are rel evant. She then pointed out
sonme incorrect definitions contained in SB 30. Specifically
gestational age and the term "unborn child", which she said

isn"t even a nedical term She stated that she would let the
doctors who are testifying speak nore about these incorrect
terms and definitions.

M5. RUDINGER cited page 4, Section 4, and stated that the
information dealing with liability and imunity is very vague
She pointed out that the only way for physicians to protect
thenselves is to use the information fromthe web site which has
information that hasn' t been reviewed for accuracy by
obstetricians and gynecologists or by the State Mdical Board.
She said that the AKCLU feels that this liability section is
very probl ematic.

M5. RUDI NGER shared that the AKkCLU has the biggest issue wth
the 24-hour waiting period required by SB 30. She stated that
the waiting period is unconstitutional, and enphasized that the
attorney general and the AkCLU have pointed out to the
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| egi sl ature, every tine an issue like this has been before it,
that the waiting period is unconstitutional. She opi ned that
the waiting period is a violation of equal protection, and noted
that there is no other nedical procedure for which a nandatory
waiting period is inposed. She said this concludes her
testinony, and thanked the commttee for their latitude.

Nunmber 1656

CHAIR MGJ RE thanked M. Rudinger for her testinony, and
explained that the State Medical Board had asked to be renoved
fromreviewwng the information on the web site. She said that
the State Medical Board did not feel that reviewing the
information was the appropriate purview for them mainly because
it isn't their duty to review information. She clarified that
the State Medical Board's duty is to spend tine managi ng those
doctors who do good and bad, and, if the doctors are doing bad,
to protect the public fromthem She further explained that the
State Medical Board is voluntary, they only neet quarterly for a
few days, and the nenbers do not have enough time as it is to
address the negligent doctor cases that exist.

M5. RUDI NGER stated that to avoid a future lawsuit, it will be
inportant that the information on the web site be nedically
accurate. She stated that there is language within [Version N
that is nedically inaccurate and that could create sonme probl ens
in the future.

Nunber 1728

DEBBIE JOSLIN, President, Eagle Forum Al aska, shared that she
has been in a situation where she was pregnant and encouraged to
get an abortion. She stated that she did have an abortion in
1976 and it was her experience that abortionists wll see a
patient, go through prelimnary discussion, and wthin a half
hour perform an abortion. She expressed her concern that the
House Judiciary Standing Conmm ttee has suggested waiving the 24-
hour waiting period for sonething as amnbi guous as inpairnent to
a wonen. Ms. Joslin stated that inpairnment could nmean just
about anyt hi ng. She referred to her pregnancy in 1999, where
she was encouraged to have an abortion and stated that it would
be easy for a doctor to use any reason to waive the 24-hour
waiting period and the inforned consent and say that there was
an inpairnment to the wonan.

M5. JOSLIN stated that setting up the law as proposed isn't
taking into consideration what is happening to wonmen in Al aska.
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She said that she feels that the legislature is aligning itself
on the side of the abortion industry and not on the side of
wonen. She shared that she believes that wonen do undergo
psychol ogi cal effects when they have an abortion. She referred
to the comments from Ms. Rudinger where she referred to the
investigation by Dr. C. Everett Koop. Ms. Joslin stated that
al though the investigation done in the late '80s found no
nmedi cal evidence of psychol ogical danage to a woman that has an
abortion, there have been nunerous studies since that do show
psychol ogi cal aftereffects in wonen after they have an abortion,
addi ng that those effects aren't known inmedi ately.

M5. JOSLIN shared her concern regarding the renoval of the
phot ographs of the fetal devel opnent. She noted that there was
di scussion that a woman whose fetus had anomalies mght |ook at
a photo of a nornmal fetus and that would have no relevance to
her situation. She stated that she had a child that had very
serious fetal anomalies and seeing the photographs of a healthy
fetus was very relevant to her. She said that by |ooking at the
heal thy fetal devel opnment, she could better grasp the status of
the fetus developing inside of her. She felt that it was unfair
for wonen to be denied access to these pictures just because
there m ght be an abnormality in fetal devel opnent.

M5. JOSLIN urged the conmittee to uphold the 24-hour waiting
period and the requirenent of informed consent for wonen who
want to have an abortion in cases of rape or incest. She stated
that the psychol ogical effects of rape and incest are great, and
to conpound those effects by a woman undergoing an abortion,
anot her traumatic experience where she is really being violated
again, would be the wong thing to do. She shared her concern
that in the future, if these requirenents are waived, that a

wonman will come back after an abortion and say "I w sh you had
told me the options, and | wsh you had told nme what the
i mredi ate and long term effects were of having an abortion, even
though this wasn't by any nmeans a planned pregnancy.” Ms.

Joslin thanked the comm ttee.
Nunmber 1898

SARA CHAMBERS spoke in opposition to SB 30. She stated that she
is a voter, a nother of a 16 week old son, and that as a wonan
of child-bearing age, she has given a great deal of thought to
the pro-choice/pro-life debate. She shared that during her
consideration of each side of the issue, one constant has
remai ned: the belief that if a wonman is inforned of the nedi cal
consequences of her decision to term nate her pregnancy, she
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wi |l rmake the decision against abortion. She stated that this
belief is predicated by the concept of free, unforced access to
unbi ased information developed and governed by professional
medi cal science. She stated that SB 30 and HB 292 do not neet
these two criteria. She said that passing these bills would be
dangerous because it would place the Alaska State Legislature in
ultimate control over the nedical information provided to the
publi c. Ms. Chanbers conmmented that the nedical staff selected
to serve on the governing board put forth by this |egislation
will ultimtely be beholden to the |legislature, and nore
di sturbingly, the party that holds the majority at any given
tinme. She stated that nobst of those people are not nedical
doct ors. She said that she is further disturbed that there is
no nedi cal oversight in Version N. She shared her concern that
enacting this legislation will coerce one small segnent of the
popul ation into listening to this potentially biased advice.

M5. CHAMBERS rel ayed that when she becane pregnant a year ago,
she had the opportunity to choose to receive nedical care or
not . She said that she could choose the |evel of nedical care
provi ded during her child s birth, at honme, birthing center, or
hospital. She pointed out that the state never contacted her to
di scuss her options, her prenatal care, or the health of the
fetus. She stated that she was free to | earn about her nedica

condition, just like every Anerican. She said that she had the
opportunity to consult a doctor, a free clinic, web sites, or
books. She also stated that she had the option to do none of

t hese things. She declared that SB 30 and HB 292 propose to
discrimnate between classes of pregnant wonen, which is an
offensive, if not wunconstitutional, practice. Ms. Chanbers
inquired why the state would want to spend funds to create a
medi cal web site when many al ready exist.

M5. CHAMBERS enphasized that these bills were redundant and a
wast eful use of nuch needed public funds, especially in these
times of fiscal crisis within Al aska. She conveyed her beli ef
that there were nore efficient ways to help Alaskan famlies
than to create another web site offering governnent control
[ and] pseudo-nedi cal advice. M. Chanbers expressed her concern
with the statenent by any |egislator supporting this |egislation
that he/she believes it is acceptable for governnent to force
its citizens to receive biased governnent advice on any nedica
pr ocedure. She stressed that this is not the role of
government, and she finds it frightening that there are
| egislators who want to place what should be a private
di scussi on between a doctor and patient under public duress.
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Number 2035

M5. CHAMBERS commented that this is a slippery slope, and she
urged the legislators to think about the nessage and
consequences of these bills before they vote. She stated that
SB 30 and HB 292 are dangerous proposals because they would
force Alaskans to listen to biased information that isn't rooted
in science, but party politics. She reiterated that these bills
were a waste of public funds, and they place the |legislators
between a patient and a doctor or other freely chosen nedi cal
pr of essi onal . She then urged the commttee to vote against SB
30 and HB 292.

REPRESENTATI VE GARA commented that the pro-life/pro-choice
debate is one that doesn't involve industries that would cone in
and try to garner support by spending noney. He pointed out
that it was a debate with public citizens on both sides, and
that it was a wenching debate. He stated that he took
exception to the coment nade be M. Joslin referring to the
"abortion industry"; he reiterated that the people who
participate in the abortion debate tend not to be people that
are throwi ng noney at the issue. He offered his belief that the
peopl e who align thenselves with the pro-choice side do not nake
a lot of noney [on this issue].

CHAIR MGQU RE nentioned that reference to the State Medical
Board ought to be put back into SB 30 because she wasn't sure if
there was a way to have unbi ased, nedically accurate infornmation
if it just came fromthe governnent.

Nunber 2103

COLLEEN MURPHY, M D., Obstetrician/ Gynecol ogi st (0OB/ GYN), shared
that she has been a doctor since 1981, cane to Alaska in 1987,
and is an abortion provider. She stated that she had perforned
three abortions today and a follow up, so she knows the
procedures that are involved with abortions. She conmmented that

SB 30 represents an anti-privacy novenent. She said that she
doesn't use the terns pro-life or pro-choice anynore because the
real issue deals with privacy. She enphasized that she is a

mul ti-year nmenber of the Alaska State Medical Association's
Legi slative Subcomrmittee, and relayed that this subcomittee

examnes different bills that are of nedical interest. She
stated that the subcommittee has taken an opposing position to
SB 30 because of the manner in which it disrupts the

patient/provider relationship and inserts the governnment into
t hat care.
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DR. MJRPHY shared that she had recently been discussing a bill
that the Al aska State Medical Association and Al aska Physicians
and Surgeons, Inc., are working on in effort to produce caps on
non- econom ¢ damages as it relates to nmedical mal practice. She
stated that she isn't too famliar with that bill, but she does
know that there is information pertaining to informed consent.
She enphasi zed that SB 30 is redundant, and it focuses on a very
specific aspect of health care. She expressed her view that SB
30 was discrimnatory against wonen seeking a particular health
care option. She suggested that SB 30 was a very exhaustive
exercise that would be challenged in the court system to a
consi derabl e extent because of the repetitive parallels that are
present in the bill that have been involved in previous court
cases and been struck down.

DR. MJRPHY indicated that she would be available for any
guestions and expressed that the 24-hour waiting period for an
abortion proposed by SB 30 has no nedical basis. She commented
that she thought the 24-hour waiting period is obstructive and
she felt that SB 30 is an attenpt to create barriers for wonen

attenpting to have an abortion. In conclusion, she rem nded the
commttee that the nunber one cause of death relating to
maternal nortality, before Roe v. Wade in 1973, was illegally

performed abortions.

CHAIR McGUI RE thanked Dr. Murphy for her testinony and pointed
out that she has included [in a forthcom ng proposed CS] the
exact |anguage from the bill dealing with nedical malpractice
that Dr. Mirphy had nentioned. Chair MGuire relayed that a
previous version of SB 30 created a cause of action wthout
having any harm done at all, just failing to provide inforned
consent, and that has been changed in Version N.

Nunber 2251

DR. MJURPHY stressed that SB 30 is totally inappropriate for a
wonman that cones in for new OB care. She referred to a wonman
who cane in at nine weeks of pregnancy and was diagnosed wth
tw ns. She stated that what she should do, according to the
concept enbodied in SB 30, is wait 24 hours and confirmthat the
wonman wants to continue with her pregnancy because the worman
with twins has a 40 percent chance of pre-term | abor, a higher
risk of malformations, twice the risk of genetic abnormalities,
twce the risk of preeclanpsia, and a nuch higher rate of
caesarian section. Dr. Murphy remarked that despite all of
these potential risks, she didn't wait 24-hours to treat her
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patient. She used this exanple as a reason that the 24-hour
wai ting period nakes no sense for any formof health care.

DR. MJURPHY comented that access to health care in Alaska is
horrendous, and in particular, access to abortion clinics is
only available in mjor population centers. She observed that
wonen who seek abortions nust now take tinme off work and
di spl ace thensel ves. She stated that an additional 24-hour
waiting period is not necessary or cost-effective. She
reiterated that enacting the waiting period is discrimnatory
because there is no other nedical procedure that is subject to
the travails that are suggested by SB 30. She pointed out that
these steps are only applied to wonen and there are parallels
between this proposition and contraceptive equity and health
care needs that wonen require.

DR. MJURPHY referred to tort reform stating that this issue is

much |arger than abortion. She stated that infornmed consent
needs to be guaranteed for every type of health care need and
consultation that is delivered. She expressed that this issue

should not be mcronmanaged, especially by people that are not
i nvol ved with health care.

CHAIR McGU RE asked Dr. Murphy if there are situations when a
wonman wi |l decide to have an abortion, cone in for her initial
consul tation, and have the abortion on the sane day.

DR. MJRPHY stated that the majority of abortion procedures can

be offered on the sane day. She shared that this is how she
currently offers her health care. She explained that generally
patients will call a hotline or ook up the information about an
abortion online. She noted that she asks every wonan who cones
into her clinic how they heard about her services. [ Not on
tape, but taken from the Gavel to Gavel recording on the
I nternet, was: She stated that wusually they have used one of

these outside resources and thought |ong and hard about their
decision to either follow through with the pregnancy, adopt the
child out,] or termnate their pregnancy.

TAPE 04-18, SIDE B
Number 2393

DR. MJURPHY commented that the amazing thing about wonen seeking
abortion services is that the woman is thinking about what she
needs. She shared her opinion that in this society, a wonman is
not allowed to consider her own needs first. She hoped that
this was a sobering thought for the audience to think about, for
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a woman to actually think about what she needs [when she is
pregnant] for the next nine nonths to one year in terns of what
she is able to tolerate in her life and what she can do. Dr.
Murphy stated that this is a psychosocial issue, where wonen are
not allowed to put their needs first. Dr. Mirphy stated that by
the tinme a woman presents, there is no benefit to waiting; by
such time, a woman is already feeling the effects of her
pregnancy and wants to nove on and use an effective form of
fam |y pl anni ng.

REPRESENTATI VE GARA asked if one of the burdens of the 24-hour
waiting period is that it forces wonen who cone fromrural areas
to stay an extra day away fromtheir hone.

DR. MJRPHY stated that was absolutely true. She said that 88
percent of all counties in the United States do not have
abortion services available, so wonen nust travel anywhere from
50 to 150 mles to seek term nation services.

REPRESENTATI VE GARA asked Dr. Mirphy, based on the inforned
consent section in SB 30, what information she would provide to
wonen who decide to carry their pregnancy to term

DR. MURPHY responded that she alluded to this when tal king about
the woman that had conceived twins. She went on to add that the
woman already has two children, ages one and two, and one of
those children has neurofibromatosis, also known as el ephant
man's di sease, and that there is concern that the twins she is
carrying may have the sane condition. Dr. Mirphy stated that in
Af ghani stan the average wonan has eight children and the
nortality rate for those children is 50 percent. She stated
that the United States takes [infant nortality] for granted
because it has a relatively low "parity state".

DR. MJURPHY also noted that in Ethiopia, 1 in 25 wonen die during
chil dbirth. She comented that there are conplications that
could happen with carrying a pregnancy to term in the United
States, and she talks with her patients as a conscientious board
certified professional medi cal provider and doesn't need
| egislation to tell her how to take care of pregnant wonen. She
added that Cuba has a lower infant nortality rate than the
United States and they spend a lot |ess noney on their nedical
system She opined that l|ay people can trust the nedical
comunity because it has a | ot of oversight.

Nunber 2193
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REPRESENTATI VE GARA ascertained that one of the consequences of
SB 30 would be that nedical practitioners would have to discuss
all of these issues with every wonan that decides to carry her
pregnancy to term He then asked for sone docunentation that
would illustrate the explanations that those wonmen will receive
fromthe doctors under SB 30.

DR. MJRPHY stated that many people expect the "perfect child"

with every pregnancy, that technology wll save all. She
commented that even in the best instances, that possibility is
not reasonabl e. She shared that a lot of lawsuits originate

because people expect to have no conplications during their
pr egnancy. She relayed that she has 40-45 books related to
heal t hcare and isn't sure how she could distill it into a short
docunent .

REPRESENTATI VE GARA responded that he would I|ike to get
sonething that is about a page and a half long, but if she
couldn't create sonmething like that, then not to worry about it.

DR. MJURPHY referred him to the Anmerican college of OB/ GYN web
site that would provide the information that he was inquiring
about and the standards that she has to adhere to.

CHAI R MGUI RE t hanked Dr. Murphy for her testinony.
Number 2139

ROBERT JOHNSON M D., began his testinony with his definition of
the task of the |legislature. He said that the legislature's
task is to protect the right of the individual to engage in
what ever activity he/she pleases, as long as there is no harmto
anyone el se. He added that it 1is not the business of
| egislators to restrict or Ilimt individual choice, or to
determne what is or isn't norally right or wong. He said that
abortion bills do both of these things.

DR. JOHNSON stated that he felt the issue of abortion was an
i nportant enough subject for each of the conmttee nenbers to
consider his expert opinion. He added that the commttee has
been exposed to a nunber of lay opinions. Dr. Johnson expl ai ned
that he is retired and has nothing to gain from his testinony
agai nst SB 30. He clarified that his purpose for testifying is
to prevent obstacles being placed before wonen who, for a
vari ety of reasons, need an abortion.
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DR. JOHNSON said that SB 30 would not only limt the options for
wonen who seek an abortion, but also the physicians who would
choose to provide the service. He comented that use of the
term "unborn child" is declaring the fetus a person, and pointed
out that this has not yet been determ ned.

DR. JOHNSON explained that he was a physician in Kodiak before
the passage of Roe v. Wade, and that at that tinme, wonmen who
becane pregnant and did not want children had no alternative.
He said that unwanted children faired poorly, nany were abused,
and nost becane wards of the state. He shared that he appl auded
the passage of Roe v. Wide, and noted that it was quickly
adopted by the state, which, he opined, indicated that it was
sorely needed.

DR. JOHNSON informed the conmittee that he has done
approximately 700 abortions, and his experience does not support
many of the problens that many of those who oppose the procedure
woul d lead others to believe occur. He said that his experience
with abortion is not exceptional, and each of his patients was
presented wth options available to them in addition to the
abortion. He stated that each patient was told as nuch as they
wanted to know about the procedure, including the risks and the
outcone. He noted that each patient had a follow up visit two-
weeks after the procedure.

DR. JOHNSON disclosed that only two of his patients devel oped
post-abortion depression that required treatnment, noting that
this was less than the incidents of post-partum depression. He
stated that both of those patients recovered from their post-
abortion depression. He shared that none of his patients | ost
enough bl ood during the abortion to require a transfusion; only
two patients had mnor post-abortion infections and those
responded pronptly to treatnent. Dr. Johnson enphasized that
those wonmen who had an abortion and later desired to have a
child went on to have normal pregnancies. He said that he found
no fertility problens associated with having an abortion.

Number 2061

DR. JOHNSON shared his opinion that there is no indication for
this type of |legislation. He said that |egislators have no
business telling patients what they nust know, what advice they
receive, or from whom they receive the advice. He stated that
it is an insult to the intelligence of a woman who, in his
opi nion, knows exactly what she wants to have information about
and will nake sure that her physician provides her wth that

HOUSE JUD COW TTEE -46- February 18, 2004



i nformation. He offered the question, "Do you think that
physi cians are not famliar with their responsibility to explain
the options, risks, benefits, and procedures of any treatnent?"
He stated that SB 30 would place nore obstacles in the path of

t hose who need an abortion. He expressed that this bill, along
with the issue of cost, conplicates the decision and is intended
to make wonen who elect to have an abortion feel guilty. Dr.

Johnson cited that there are occasional suicides after a wonan
has an abortion and he felt that they were directly related to
this point.

DR. JOHNSON asked the committee if they felt that anyone had the
right to make a decision for others regarding their choice. He
asked if anyone should have the right to set up rules and
procedures to serve as an inpedinent for another's exercise of
choi ce. He asked if anyone should have the right to determ ne
what is, or is not, norally right for soneone else. |In the nane
of conpassion for wonmen who cannot nanage to bear or raise a
child for whatever reason, Dr. Johnson inplored the commttee to
reject SB 30 and any legislation that has to do with abortion.

Number 1937

AMY BOLLENBACH stated that she agrees with both Dr. Johnson and
Dr. Mirphy and doesn't think that SB 30 is needed. She said
that if the legislature is going to pass SB. 30, the term
"unborn child" needs to be renpbved because it is not a nedica

term She said that the 24-hour waiting period needs to be
renmoved as well. She pointed out that transportation is very
difficult in Alaska and so adding the 24-hour waiting period is
an attenpt to put another obstacle before wonen who want to have
an abortion. She stated that if a mnor wants to get an
abortion, she nust first get a judicial review, parenta

consent, and take other steps just to be permtted to have it.

She said she feels that sonetinmes abortions need to be done
qui ckly, and when soneone is staying in a hotel for that
specific reason, that is one of those tines.

V5. BOLLENBACH rem nded the conmittee that many of the wonen and
girls who are going to have an abortion will be living in renote
villages, and noted that there are girls who need to get an
abortion because they have been abused in their hone. Many of
these girls may not have a tel ephone in their hone, and the only
access they nay have to a conputer will be at school. She added
that many have to travel |ong distances to Anchorage or another
city just to be able to get the procedure done. She asked the
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commttee not to add another hurdle to wonen seeking an
abortion.

Nunmber 1865

ROBIN SM TH spoke in opposition to SB 30 and HB 292. She
referred to the letter from the attorney general dated February
11, 2004, where he stated that HB 292 and SB 30 will have |ega
problenms and may not be able to survive a constitutional
chal | enge. She stated that the way she understood it now is
that SB 30 failed to address the 24-hour issue and continued to
include the parental consent judicial bypass issue. She added
that according to the attorney general, there are also other
i ssues beyond that. She observed that because of these issues,
t he bill before t he commttee still rai ses severa
constitutional concerns.

M5. SM TH shared her opinion that over the |ast decade the
| egi slature has insisted on passing bills that they know are
unconstitutional . She stated that these laws end up getting
chall enged in court and eventually get turned down. She stated
that four court cases have resulted in hundreds of thousands of
dollars of state noney being wasted. She comrented that in this
time of major financial cutbacks and a huge fiscal gap, the
peopl e of Alaska will be very upset to have nore noney wasted in
this way.

M5. SM TH urged the nenbers to keep SB 30 and HB 292 within the
committee until they have an opinion from the attorney genera
that the bills will survive constitutional scrutiny.

CHAIR McGQU RE thanked Ms. Smth for her testinony and inforned
her that the conmittee would be asking the attorney general to
| ook over Version N and any forthcom ng proposed commttee
substitutes.

M5. SM TH thanked Chair MQire and said that it is really

inmportant to her that the conmttee not nove the bill out if it
thinks the bill is unconstitutional, adding that it is a waste
of the people's noney. She stated that [wasting nobney on

unconstitutional bills] has happened tinme and tinme again and she
would hate to see it happen again with the current financial
crisis facing Al aska.

Nunber 1735
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PAULI NE UTTER urged the commttee to not pass SB 30 or HB 292
She opined that Dr. Johnson and Dr. Mirphy el oquently stated the
reasons for not allow ng the passage of these bills.

CHAIR MGU RE stated that she was going to close testinony
today, but the commttee would take witten testinony; witten
testinmony could just be e-nmailed and will get distributed to the
conmittee. She stated that the next tine the conmttee hears SB
30, the new Iletter from the attorney general wth his
recormendations for the bill wll also be available as well.
She reiterated that after today, she wll be limting public
testinmony to witten testinony. She also reiterated that there
is atitle change resolution forthcom ng.

Nunmber 1653

CATHY G RARD stated that it is unethical for the legislature to
interfere in such a private and personal mtter regarding a
wonman's decision to bring a pregnancy to term She added t hat
inposing a schedule on the choice to termnate a pregnancy is

i nsul ting to Al askan wonen, Al askan famlies, medi cal
pr of essi onal s, and spiritual comunities; al | of t he
aforenentioned wll wundoubtedly have a role in that woman's

ultimate decision regarding whether or not to bring a pregnancy
to term She related her own decisions regarding reproductive
i ssues, stating that she never considered that the |egislature
woul d participate in her decision making process. She noted
that she is an Al askan woman, and is testifying that she does
not need the legislature's help in nmaking her own reproductive
deci si ons.

M5. G RARD said that SB 30 does not address the values and
norality of all Al askan woman, and certainly does not address
her own personal values or her norality whatsoever. She
comented on sonme of the previous testifiers' statenents
focusing on the psychol ogical inpact of abortion on wonen. She
stated that SB 30 is quite msguided and insulting to wonen
because it presunes that wonen have not given significant
thought to the entire situation in the first place. She shared
that the wonmen that she has known that have had abortions are
definitely saddened at the thought that they have put thenselves
in the position of needing an abortion. She said that when she
asked these wonen if they w shed that they had nade a different
choice, the answer is very clear; abortion was absolutely the
right choice given the situation that they were in at the tine.
She said that everyone nakes decisions that they |ook back and
reflect upon with sadness, but to think that wonen have been
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psychol ogically scarred by an abortion is certainly not true of
all woren.

M5. G RARD referred to the assertion that doctors are m sguiding
their patients by having a lack of information about all of the
options avail abl e. She stated that patients often follow up
W th doctors because the patients have used the information that
the doctors have provided. She referred to a shoul der surgery
that she'd recently had, acknow edging that shoul der surgery is
in no way |ike having an abortion, and stated that she got a
second opinion because she didn't feel the information that she
received fromthe first doctor was adequate for her to nmake an
informed decision on what she wanted to have done wth her
shoul der. She said that she struggled with whether or not she
wanted to have this invasive surgery, but ultimately she mde
her own decision as to what she wanted to happen to her body.
She enphasized that this decision should be private regardl ess
of whether it is sonething as unenotional as a shoul der, or as
enotional as it can be when dealing with an abortion.

M5. G RARD stated that the access to information is a two-way
street; if a patient is not getting information, and there
certainly is a lot of information out there, then he/she needs
to be nore forthcomng in asking the doctor to provide nore

i nformation. She said that the patient could also nove on to
other doctors wuntil satisfied wth the information received.
She opined that doctors already know about their | egal
obligations to provide a full-scope of information before a
procedure of any type is offered to a patient. She referred to
Dr. Murphy's testinony that SB 30 would only get in the way of a
practice that is already in effect. Ms. Grard opined that

passing SB 30 is redundant and unnecessary.

M5. G RARD then pointed out to the commttee that the [Al aska
State Medical Association (ASMA)] is also against SB 30 because
it believes that the services it provides are already adequate,
and said she feels that to be true. She stated that if a
patient feels that they are not receiving adequate information

they need to find a practitioner that is right for them Ms.
Grard added that an unplanned pregnancy is an extrenely
enot i onal experience that cannot be characterized by stereotyped
feelings.

M5. G RARD said she accepts that the woman that Senator Dyson
referred to in his earlier testinony is glad that she nade the
right decision for herself. However, Ms. Grard expressed that
a 24-hour waiting period is no guarantee that a light bulb is
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going to go off in a woman's head and totally change her
deci si on- maki ng process. She explained that a |long, hard
deci si on-maki ng process has already occurred before a wonman
shows up in a doctor's office, and it isn't up to the
| egi slature to nake that decision for a wonan anyway.

Nunber 1411

ROVA KOITE, Student, University of Alaska Fairbanks, testified
in support of SB 30 as part of a school project. She said that
SB 30 made good sense because it encourages people to thoroughly
think out a decision that will (indisc.) Turning attention to
Section 5, subsection (d)(2), of Version N, and the suggested
change to renove "of a nmajor bodily function of" and replace it
with "to", she opined that this change would open up [the
definition of] inpairnent to include any psychological and
enotional inpairnent that could conme from not being able to have
an abortion.

M5. KOTTE, contrary to Representative Gara's comment that people
who align thenselves with the pro-choice side do not make a | ot
of noney by performing abortions, offered her belief that the
abortion industry is a multi-mllion dollar industry and does
nmake a considerable anount of noney by performng these
servi ces.

M5. KOTTE referred to Dr. Miurphy's testinony. She said that Dr.
Mur phy was encouraging the thought that it was okay to be
selfish in Anerica. She stated that it is a very scary society
when people encourage others to be selfish and to not think
about the common good of others. She continued to refer to Dr.
Murphy's testinony and stated that Dr. Mirphy used extrene

exanpl es, such as wonen in Afghanistan who die during
childbirth, and the woman who had twins with elephant man's
di sease. Ms. Kotte stated that anyone could use extrene
exanples but, in truth, nmany of the abortions that are occurring

today are being done to healthy babies.
Number 1297

CAREN ROBI NSON, Lobbyist for Al aska Wnen's Lobby, stated that
the Al aska Wnen's Lobby is strongly opposed to SB 30. She said
that the bill my be rewitten or redrafted, but it is currently
unconstitutional . She said the best way to ensure that wonen
get good information is to continue with the education process
through doctors and web sites, but not need to this extrene.
Ms. Robi nson shared that she noved to Juneau from Texas in 1976,
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when abortion services were not readily avail able. She stated
that the legislature doesn't understand the consequences that
wonen in rural areas and places that do not have abortion
services have to go through. She stated that in order to get an
abortion, a woman nust first go to a doctor in her area before
she can go to a place where abortion services are provided.

M5. ROBINSON said that after that initial doctor visit, wonen
have to take their information to yet another doctor to get an
abortion. She stated that many tines wonen have to buy tickets

to Seattle or Anchorage, and that is very costly. She used
these exanples to illustrate that wonen have already eval uated
their situation and nmade a decision before they have left their
hone to seek out abortion services. She stated that adding an

extra 24-hour waiting period to this process makes no sense.

M5. ROBINSON referred to her growing up in Texas when abortion
was not legal, stating that wonen had to go to California or
Mexi co, where the situation was dangerous, to get an abortion
done. She commented that she doesn't think that this is the
direction that the legislature is trying to go towards, but the
information should be left up to the doctors, nurses, and other
professionals that wonen go to, to obtain the information that
they desire before naking their decision. Ms. Robi nson stated
that [in situations |ike these], very few wonen nmake their
decision on a whim She noted that she has friends that are
comng in contact with the children that they had put up for
adoption years ago. She stated that it was inportant for wonen
to have the right to make those kinds of choices, and not be
burdened by the types of decisions that SB 30 would put in

pl ace. She expressed her appreciation for all the time and
effort that has gone into formng SB 30, but added that she
feels the committee should table the bill and allow the current

process to conti nue.
Number 1103

CHAIR McGUI RE thanked Ms. Robinson for her testinony and added
that she was not around when abortions were illegal, but her
father was a physician that practiced nedicine during that tine.
She stated that abortion was definitely an enotional issue, and
assured Ms. Robinson that the commttee was not proposing to go
back to that tinme period. She clarified that the commttee is
trying to decide if there is an appropriate role the |egislature

should take in providing wonen wth information. She stated
that there are well neaning people on both sides of the issue,
but there is also msinformation on both sides. She
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acknowl edged that one of the argunents against SB 30 is that
doctors are already providing the information and are already
required, by medical malpractice [insurance] providers, to
obtain informed consent from patients. She stated that there is
a regulation on the books that requires inforned consent before
providing an abortion, and noted that the State of Al aska has
treated abortion differently than other types of procedures.
She then thanked M. Robinson for her very personal and
t hought ful testinony.

M5. ROBI NSON stated that she was a nenber of the House Judiciary
Standing Commttee in 1996, so she wunderstands the difficult
decisions that the conmttee has to grapple with. She expressed
that she was very fortunate to have a son and grandchil dren, and
stressed that it is very inportant that both nen and wonen get
good information and help to be good parents. She shared that
it is inportant to put noney into prograns |ike the Denali Kid
Care program which she feels is extrenely successful, and said
prograns like that are worth investing in because they truly
gi ve peopl e choi ces.

Number 0939

CHAIR MGURE, noting that there were no further wtnesses,
closed public testinony on SB 30. She stated that she would be
happy to take any witten testinony that anyone has to offer as
a result of the changes that would cone about with the new

version of SB 30. She reiterated that the conmittee is still
awaiting the attorney general's opinion on Version N, and that
she expects sone further anendnents to be made. She said that

the committee is nmoving slowy so that the people that are
interested could keep in touch. She then thanked everyone for
hi s/ her testinony.

[ SB 30 was hel d over.]

ADJ OURNVENT

Number 0906

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 4:05 p. m
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