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Representati ve Dan Ogg
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COW TTEE CALENDAR

HOUSE BI LL NO. 340

"An Act relating to damages in an action for a defect in the
design, construction, and renodeling of certain dwellings; and
providing for an effective date."

- MOVED CSHB 340(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 397

"An Act relating to defense contacts with and recordings of
statenents of victinms or wtnesses; and anending Rule 16, Al aska
Rul es of Crimnal Procedure.”

- MOVED CSHB 397(JUD) OUT OF COWM TTEE

HOUSE BI LL NO. 349
"An Act anending Rule 412, Al aska Rules of Evidence."

- MOVED CSHB 349(JUD) QUT OF COW TTEE
HOUSE BI LL NO. 357
"An Act relating to restitution; and providing for an effective

date."

- RESCI NDED ACTI ON OF 1/30/04, MOVED NEW CSHB 357(JUD)
QuUT OF COW TTEE
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HOUSE BI LL NO. 227

"An Act increasing the jurisdictional limt for small clains and
for nmagistrates from $7,500 to $10, 000; increasing the
jurisdictional limt of district courts in certain civil cases

from $50,000 to $75,000; and anending Rule 11(a)(4), Al aska
District Court Rules of Civil Procedure, relating to service of
process for small clains.”

- MOVED CSHB 227(JUD) OQUT OF COW TTEE

HOUSE BI LL NO 342
"An Act relating to driving while intoxicated; and providing for
an effective date."

- BILL HEARI NG POSTPONED

HOUSE BI LL NO 367

"An Act relating to the licensing and regul ation of sex-oriented
busi nesses and sex-oriented business entertainers; relating to
protection of the safety and health of and to education of young
persons who perform in adult entertainnent establishnents; and
providing for an effective date."

- Bl LL HEARI NG POSTPONED TO 2/ 16/ 04
HOUSE BI LL NO. 414
"An Act relating to filling the vacancy in the office of United
States senator, and to the definition of '"political party.'"
- Bl LL HEARI NG POSTPONED TO 2/ 16/ 04
PREVI QUS COWM TTEE ACTI ON
BILL: HB 340

SHORT TITLE: DAMAGES | N CONSTRUCTI ON CLAI MS
SPONSOR( S): REPRESENTATI VE( S) MEYER

01/ 12/ 04 (H) PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (H) READ THE FIRST TIME - REFERRALS

01/ 12/ 04 (H L&C, JUD

01/ 23/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

01/ 23/ 04 (H) Moved CSHB 340(L&C) Qut of Committee
01/ 23/ 04 (H M NUTE( L&C)

01/ 26/ 04 (H) L&C RPT CS(L&C) 1DP 4NR

01/ 26/ 04 (H DP: ANDERSON, NR. CRAWFORD, LYNN,
01/ 26/ 04 (H GATTO, GUTTENBERG

02/ 04/ 04 (H) JUD AT 1:00 PM CAPI TOL 120
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02/ 04/ 04 (H -- Meeting Cancel ed --
02/ 09/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 397
SHORT TI TLE: DEFENSE CONTACTS W TH VI CTI M5 & W TNESSES
SPONSOR(S): REPRESENTATI VE(S) MCGUI RE

01/ 23/ 04 (H READ THE FI RST TI ME - REFERRALS
01/ 23/ 04 (H JUuD

01/ 26/ 04 (H JUD AT 2:00 PM CAPI TOL 120
01/ 26/ 04 (H Schedul ed But Not Heard
01/ 30/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120
01/ 30/ 04 (H Heard & Held

01/ 30/ 04 (H M NUTE( JUD)

02/ 04/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120
02/ 04/ 04 (H -- Meeting Canceled --

02/ 09/ 04 (H JUD AT 1:00 PM CAPI TOL 120
BILL: HB 349

SHORT TI TLE: | LLEGALLY OBTAI NED EVI DENCE
SPONSCR(' S) : REPRESENTATI VE(S) SAMUELS, MCGUI RE, STOLTZE,
DAHLSTROM

01/ 12/ 04 (H PREFI LE RELEASED 1/2/04
01/ 12/ 04 (H READ THE FI RST TI ME - REFERRALS
01/ 12/ 04 (H) JUD

01/ 26/ 04 (H JUD AT 2:00 PM CAPI TOL 120
01/ 26/ 04 (H Heard & Held

01/ 26/ 04 (H) M NUTE( JUD)

02/ 02/ 04 (H JUD AT 1:00 PM CAPI TOL 120
02/ 02/ 04 (H Schedul ed But Not Heard
02/ 04/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120
02/ 04/ 04 (H -- Meeting Canceled --

02/ 09/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120
BILL: HB 357

SHORT TI TLE: RESTI TUTI ON
SPONSCR(' S) : REPRESENTATI VE(S) SAMUELS, STOLTZE, MCGUI RE,
DAHLSTROM

01/ 12/ 04 (H) PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (H) READ THE FIRST TIME - REFERRALS
01/ 12/ 04 (H) JUD

01/ 26/ 04 (H) JUD AT 2:00 PM CAPI TOL 120

01/ 26/ 04 (H) Heard & Hel d

01/ 26/ 04 (H) M NUTE( JUD)

01/ 30/ 04 (H) JUD AT 1:00 PM CAPI TOL 120
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01/ 30/ 04 (H) Moved CSHB 357(JUD) Qut of Committee
01/ 30/ 04 (H) M NUTE( JUD)

02/ 04/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

02/ 04/ 04 (H -- Meeting Cancel ed --

02/ 09/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 227
SHORT TITLE: DI STRICT COURTS & SMALL CLAI MBS
SPONSOR(S):  JUDI Cl ARY

03/ 28/ 03 (H READ THE FI RST TI ME - REFERRALS
03/ 28/ 03 (H L&C, JUD

05/ 14/ 03 (H L&C AT 3:15 PM CAPI TOL 17

05/ 14/ 03 (H Schedul ed But Not Heard

05/ 16/ 03 (H) L&C AT 3:15 PM CAPI TOL 17

05/ 16/ 03 (H -- Meeting Canceled --

05/ 17/ 03 (H L&C AT 12: 00 AM CAPI TOL 17

05/ 17/ 03 (H -- Meeting Postponed --

01/ 21/ 04 (H L&C AT 3:15 PM CAPI TOL 17

01/ 21/ 04 (H Moved Qut of Conmttee

01/ 21/ 04 (H) M NUTE( L&C)

01/ 23/ 04 (H L&C RPT 3DP 3NR 1AM

01/ 23/ 04 (H) DP: GUTTENBERG, GATTO, ANDERSON;
01/ 23/ 04 (H NR: DAHLSTROM LYNN, CRAWFORD;
01/ 23/ 04 (H AM ROKEBERG

01/ 23/ 04 (H FI N REFERRAL ADDED AFTER JUD
02/ 02/ 04 (H JUD AT 1:00 PM CAPI TOL 120

02/ 02/ 04 (H Schedul ed But Not Heard

02/ 04/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120
02/ 04/ 04 (H -- Meeting Canceled --

02/ 09/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 340.

DAVE DI LLARD, Owner

3-2-1 Construction, Inc.

Fai r banks, Al aska

PCSI TI ON  STATEMENT: Provided coments
guestions during discussion of HB 340.

STEVE ORR
Wasil I a, Al aska
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POSI TI ON  STATEMENT: Provided comments and responded to a
guestion during discussion of HB 340.

JESS HALL, National Representative

Area 15 Vice President

Al aska State Hone Buil ders Associ ati on ( ASHBA)

Pal mer, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
questions during discussion of HB 340.

SI DNEY K. BI LLI NGSLEA, Attorney

Al aska Acadeny of Trial Lawyers (AATL)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
340.

JEFF DeSMET

Juneau, Al aska

POSI TI ON  STATEMENT: Testified in support of HB 340 and
responded to questions.

KELLY STEPHENS, Oaner

Superior Builders, Inc.

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of HB 340, testified in
support of HB 340 and in opposition to HB 289.

ROBI N WARD, Legislative Chair

Al aska State Hone Buil ders Associ ati on ( ASHBA)

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 340, provided
coments and responded to questions, and spoke in opposition to
HB 289.

SARA NI ELSEN, Staff

to Representative Ral ph Sanuel s

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 349, presented
information on Version H and responded to questions on behal f of
Representative Sanuels, one of the prine sponsors of HB 349;
di scussed two anendnents to HB 357 on behalf of Representative
Samuel s, one of the prinme sponsors of HB 357.

STEPHEN BRANCHFLOWER, Dir ect or

Ofice of Victinsg' R ghts (OVR)
Al aska State Legislature
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Anchor age, Al aska
POSI TI ON  STATEMENT: During discussion of HB 349, answered
guesti ons.

DOUG WOOLI VER, Admi ni strative Attorney

Adm nistrative Staff

Ofice of the Adm nistrative D rector

Al aska Court System (ACS)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 357, answered
guestions; related concerns with regard to HB 227.

VANESSA TONDI NI, St af f

to Representative Lesil MGuire

House Judiciary Standing Conmttee

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Answer ed questions during discussion of HB
227, which was sponsored by the House Judiciary Standing
Commi ttee.

El LEEN McVEY

(No address provided)

POSI TI ON STATEMENT: During discussion of HB 227, testified in
support of increasing [the small-clains jurisdictional limt]
from$7,500 to $10,000 or greater.

ACTI ON NARRATI VE

TAPE 04-11, SIDE A

Number 0001

CHAIR LESIL MGJIRE called the House Judiciary Standing
Commttee neeting to order at 1:04 p.m Represent ati ves
MCGQuire, Holm Qgg, Sanuels, and Gara were present at the call
to order. Representatives Anderson and Guenberg (via

tel econference) arrived as the neeting was in progress.

HB 340 - DAVAGES | N CONSTRUCTI ON CLAI M5

[Contains reference to HB 151; contains testinmony in opposition
to HB 289.]

Nunmber 0042

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO. 340, "An Act relating to damages in an action
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for a defect in the design, construction, and renodeling of
certain dwellings; and providing for an effective date."
[ Before the commttee was CSHB 340(L&C). ]

Number 0081

REPRESENTATI VE KEVIN MEYER, Al aska State Legislature, sponsor

said that HB 340 limts the danages that can be awarded in a
construction defect lawsuit to the actual cost of fixing the
construction defect and other closely related costs such as
reasonabl e tenporary housing expenses during the repair of the
defect, any reduction in market value cause by the defect, and
reasonabl e and necessary attorney fees. House Bill 340 does not
apply to, limt, or otherwise affect |lawsuits alleging persona

injury or wongful death resulting from construction defects.
He referred to the bill as a necessary and significant step
towards assisting honebuilders and contractors in obtaining
af fordabl e and necessary liability insurance, which affects the
actual cost of a house because builders wll pass those
i nsurance costs on to the [honebuyer]. Such costs do not add
any value to the hone; they sinply raise its cost.

CHAIR MGU RE asked Representative Meyer whether he could
guarantee that passage of HB 340 will |ower the cost of hone
pri ces.

REPRESENTATI VE MEYER said he could not because there are a |ot
of factors that go into the cost of a new hone. He suggested,
however, that HB 340 wll affect insurance costs, which is a
factor in the cost of a hone. He relayed that according to
information from Nevada, for every $1,000 increase in the cost
of [a honme], 1,400 people no longer qualify for [a hone |oan].
Since 2001, the cost of general liability insurance has been
going up while its availability has been declining; thus many
buil ders are unable to purchase adequate insurance even though
they are required to under current |aw. Currently, there are
only two "national providers" wlling to provide genera
liability insurance in Alaska: A conglonerate of conpanies that
offer surplus lines [of insurance], and Alaska National
| nsurance Conpany (AN C).

REPRESENTATI VE MEYER surm sed that a couple of reasons for the
dearth of providers in Alaska is that the market is so snall
that insurance providers don't even want to "mess with it,"” and
that Al aska has a very dangerous construction environnment. He
offered his hope that HB 340 will assist in making Al aska and
Al aska's honebuilders nore attractive to insurance conpanies,
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which in turn wll benefit consuners because there is sone
concern that if builders cannot get insurance, they wll sinply
build without it. He relayed that according to Al aska Econonic

Trends, since 1989, construction has provided nore certainty and
nore steadiness to the state's econony than nobst other
industries, especially with regard to overall enploynent and
gr ow h. Therefore, he surmsed, if there are fewer insurance
conpani es and [thus] fewer people building homes, then that wll
i npact Al aska's econony.

Number 0369

REPRESENTATI VE MEYER noted that there are other states that have
either passed legislation simlar to HB 340, or are considering
such | egislation. In conclusion, he offered that HB 340 -
coupled with HB 151, which he described as the right to cure -
is a necessary and final step towards getting insurance
conpanies to conme back to Alaska; HB 340 provides that if the
honeowner cannot get the problem corrected and has to go to

court, the damages that can be awarded will be limted. He
relayed that he has been told by an insurance provider that
al though the right to cure is a good first step, a bill that

limts the damages that can be awarded is necessary and of nore
interest to providers.

REPRESENTATI VE GARA said that philosophically, he tends to have
a hard tinme telling people that they can't recover their full
actual damages. He asked what damages HB 340 is supposed to
prevent people fromrecovering.

REPRESENTATI VE MEYER suggested that HB 340 woul d prevent people
from recovering damages for itens unrelated to the honme or its
construction; for exanple, damage awards for enotional stress.

REPRESENTATI VE GARA asked whether the insurance industry has
i ndi cated that passage of HB 340 would result in reductions in
i nsurance rates and, if so, how nmuch m ght those reductions be.
"Have they made any commi t nents?" he asked.

REPRESENTATI VE MEYER said that the insurance industry has not
made any such commtnents to him Instead, he has only been
told that if HB 340 were in place, Al aska would be nore
attractive to insurance providers.

CHAIR MGU RE opined that it would be nice if the insurance

industry would weigh in on these issues in commttee. It is
very frustrating, she added, when taking on issues of tort

HOUSE JUD COW TTEE - 8- February 9, 2004



reform to never be provided any information from the insurance
i ndustry.

Nunmber 0682

DAVE DI LLARD, Ower, 3-2-1 Construction, Inc., relayed that at
the end of the year, he was having to |ook for new insurance,
both liability and workers' conpensation. His former insurance
provider of alnbst 18 years, State Farm has conpletely pulled
out of Al aska because of costs and "nold issues” in California.
Last year, he said, he paid $6,500, and this year he was given a
guote of $20,000 [for the sane coverage]; this quote was then
refigured to $50, 000. He said that there is no way he could
pass those costs on to his consunmers. Additionally, the cost of
his workers' conpensation insurance went from 14 percent to 21
percent .

MR. DI LLARD suggested that HB 340, along wth other |egislation,
will nmake Alaska nore [attractive to] the insurance industry,
and noted that his current insurance, although nore reasonabl e,
is still twce what he paid |last year and doesn't "cover" his
shop. He warned that if insurance prices continue to rise, it
will limt the nunber of people who can afford to build houses,
which will in turn drive the cost of honmes up. If there is a
problem with a home, it is the builder's responsibility to fix
it, but the Alaska market nust be made nore conpetitive so that
i nsurance providers wll return to Alaska and offer decent
rat es. In response to questions, he said that he'd never had a
liability claim filed against him and again suggested that
State Farm pull ed out of Al aska due to nold issues in California
and Al aska's lack of a liability cap for damages.

CHAIR McGQUIRE surm sed, then, that State Farmis pulling out of
Al aska wasn't due to the nunber of clainms filed in Al aska,
rather it was due to the possibility of being exposed to
limtless damages.

MR. DI LLARD concurr ed.

REPRESENTATI VE GARA pointed out that the insurance industry was
usi ng just such an excuse in 1988 before tort reform took place,
and again in 1996, and so nore tort reformtook place. But even
after twice enacting tort reform neasures in the past, there has

never been any denonstrable reduction in insurance rates. So
why would doing it a third time have a different result, he
asked, and how wll [limting damages in non personal-injury

cases | ower rates?
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MR. DILLARD opined that the first step is getting insurance
provi ders back in Alaska; once they are providing insurance to
Al askans again, then there can be discussion about |owering
pri ces.

REPRESENTATI VE GARA noted that in workers' conpensation clains,
one is not entitled to recover for pain and suffering, yet those
rates are also going up. Thus, he suggested, rates are going up
for reasons other than the award of pain and suffering danages,
t hough that is not to discount the problens faced by M. Dillard
and others in the home building industry.

REPRESENTATI VE ANDERSON said he believes in the bill and agrees
with M. Dillard' s conmments. He suggested that when people sue
for damages caused by defects, they often attenpt to recover
nore than the val ue of what was corrected.

MR. DI LLARD concurred, and reiterated that he has never been
sued.

Nunber 1177

STEVE ORR, after noting that he is an "entry local builder” in
the Matanuska-Susitna ("Mat-Su") valley - the Wasillal/Pal ner
area - testified that he, too, has experienced higher insurance
rates in the |ast year: general liability insurance that used
to cost him $8,000 now costs him $80,000. This does nothing for
the honmes he builds except to nmake them nore expensive - thus
taking a few people out of the market. He opined that Al aska

needs to slow down the progression of rising insurance rates

whi ch he described as a national problem adding that he doesn't
want to see anybody left without the ability to go to court and
that he sees no harm comng from passage of HB 340. He
suggested that nui sance cases overshadow | egiti nate cases.

REPRESENTATI VE GARA asked M. Or how many tinmes he has been
sued for pain and suffering in a case that didn't involve
personal injury.

MR. ORR said that soneone tried to do so once.

Nunber 1303

JESS HALL, National Representative, Area 15 Vice President,

Al aska State Hone Builders Association (ASHBA), after relaying
that he has been building hones for 25 years, said that HB 340
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together wwth HB 151 nmake a conpl ete package designed to address
what he called a crises in liability insurance rates and
availability. He described this problem is a national problem
adding that his rates, too, have gone up approximtely 800
percent, and this increase is not sonething that builders w sh

to pass on to consuners. He pointed out that even though
bui |l ders are paying between 500 percent and 800 percent nore for
general liability policies, the coverage of those policies is

only about one-fourth of what it used to be even just two years
ago.

MR. HALL suggested that when a builder is taken to court to
redress a construction defect, the attorneys have always viewed
the insurance conpanies as being the pocket to go to if the
buil der wouldn't cure the defect. However, current policies,
except for bodily injury, now exenpt nost things that a buil der
can be sued for, thus leaving the builder with the burden. He
characterized current policies as providing nere |icense
i nsurance, since, in order to get a contractor's |icense, one
must have a liability policy; however, when a liability policy

doesn't really cover liability, builders are left with "self
i nsurance. " He remarked that HB 340 is inportant in that if
there is a lawsuit, only actual damages can be recovered, and
predicted that lawsuits for punitive danages wll result in
builders filing for bankruptcy, which will in turn |eave the

consuners with no one to seek recourse from

MR. HALL predicted that adoption of HB 340 [and HB 151] will |et
all parties know, up front, that if there is a problem the
probl em needs to be corrected. In conclusion he said that

adoption of HB 340 is an inportant step that needs to be taken.

CHAIR MGQU RE referred to page 2, lines 28-30, and nentioned
that proposed AS 09.45.895(b) appears to disallow the damages
that could be recovered via proposed AS 09.45.895(a)(1)-(4) if
they exceed the greater of the claimant's purchase price for the
residence or the current fair market value of the residence
wi t hout the defect. In other words, subsection (b) appears to
place an additional |imt on the conpensation allowed for in
subsection (a); thus, even if a claimant is entitled to damages
allowed for in subsection (a), if +they exceed the anount
specified in subsection (b), he/she will not be awarded that
excess anmount. She said that she supports the idea of excluding
punitive danmages and limting awards to those things that are
"conpensatory and ... reasonable."”

Number 1684
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REPRESENTATI VE HOLM rel ayed a personal experience in which he
had to go to court to get redress for a construction defect in
his hone; the attorney fees for both sides conbined far exceeded
not only the cost of fixing the problem but also the value of
the hone. Noting that proposed AS 09.45.895(a)(4) allows
conpensation for "reasonable and necessary attorney fees", he
asked who woul d be making the determ nation of "reasonable” with
regard to attorney fees, particularly given the fact that many
i nsurance conpanies have a seemngly endless pocket when it
conmes to paying attorneys to fight their case, whereas a

homeowner m ght not have that kind of financial |eeway. He
i ndicated that he wants the limtations set forth in HB 340 to
be fair, but he is not sure that limting conpensation to just

the value of the hone would be fair.

CHAIR McGUI RE suggested as a solution sinply renoving proposed
AS 09. 45. 895(b) al together.

MR. HALL, in response to questions, reiterated his view that HB
340 is an inportant step towards relieving what he terned a

crises in Alaska - the lack of insurance providers willing to
underwite in this state - and his earlier comments pertaining
to builders now having to shoulder the burden of liability even

when they succeed in purchasing what providers are now calling
liability insurance. He suggested that passage of HB 340 and HB
151 will entice insurance providers into com ng back to Al aska.

REPRESENTATIVE OGG said he is concerned that HB 340 does not

currently address situations  of willful or i ntentional
[ msconduct], malicious conduct, or fraud on the part of the
bui | der. In those situations, he opined, the limtations set

forth in HB 340 should not apply.

MR. HALL suggested that such conduct is addressed el sewhere in
statute, adding that he agrees that fraudul ent behavior should
be addr essed differently t han i nst ances of defective
construction due to m stakes, though he would want to see any
proposed | anguage change addressing that issue before having it
i ncluded in HB 340.

Nunmber 2126

SI DNEY K. BILLI NGSLEA, Attorney, Al aska Acadeny of Trial Lawyers
(AATL), offered the followi ng comments on HB 340:
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This Jlaw cones into effect when builders and
renodel ers and contractors do bad work. The question
seens to be whether or not they can get affordable
insurance to cover the possibility of them doing bad
work that needs to be conpensated for. There [has]
hi storically been absolutely no correl ati on what soever
between tort reform if you will, or lawsuit reform
and the reduction of insurance rates, primarily
because the insurance industry is, historically, a
cyclical industry that is tied to the market - tied to

the stock market. | nsurance conpanies, historically,
invest their premuns into the market place and, for
exanple, in the 1990s, no insurer could fail in the

mar ket; the insurance prem uns can either hold fast or
be reduced so that the insurers can get a larger share
of the market, by cutting their prices, and still nake
a |lot of noney on their investnents.

When the stock market declines, as it did, insurers no
| onger [have] the huge cash reserves they once had,
and they go to the insured - their custoners - to get
those funds restored by raising their prem uns. When
their coffers are rebuilt by increased prem uns, they
can then reinvest in the stock market and go back into
a conpetitive industry, where they can reduce prem uns
to get yet a larger share of the market of consuners,
because sonme insurance conpanies won't have |large
enough reserves to survive the falling markets. And
the larger insurance conpanies who do survive wll
then exploit that gap in the market and reduce their
premuns in order to get a larger share of the
consuners that are left. Unfortunately, what happens
is that the insurers beconme sonewhat tolerant of the
hi gher prices of their premuns, and the prem um costs
don't, necessarily, drop to below the rate they were
when the markets were fat.

Nunber 2237
The other observation | have about this particular
bill 1is that [subsection] (b) takes away all the
awards  of [ subsecti on] (a), because, as [Chair

McCGuire] observed a little bit earlier, what if the
cost of (a) exceeds the value of (b) that's awarded:

You don't get recovery for the provisions in (a), if
that happens, wunder the way this proposed law is
witten. The other thing it doesn't account for is
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the loss of personalty that would occur if a house is
damaged due to bad construction, renodeling, or other

defects that the bill covers or is intended to cover.
So, if I were to nmake a claim on ny ... personal
honeowners' insurance policy for the personalty | | ost

- nmy stereo, ny rugs, ny furniture, et cetera, ny car
- ny insurance policy would be canceled or ny prem uns
would be increased through no fault of ny own but
through, in fact, the fault of a negligent builder.

MS. Bl LLI NGSLEA concl uded:

So, | don't think the law is helpful to consuners; in
fact, it's only helpful to one industry, and that's
the insurance industry who - | can tell you, and you
know from two rounds of tort reform - have never
responded with a decrease in prem uns. They' ve never
nmade a pronmise to decrease their premuns and they've
never cone through, nor do they actually testify that
they wll, and the reason that they don't is because

the insurance conpany can't make that Kkind of
promse in the way they operate in this cyclica
mar ket -dri ven econony. Thank you very mnuch.

Number 2356

JEFF DeSMET noted that he has been a builder and renodeler in
Juneau since 1977, and that he is considering retiring. He said
he supports HB 340 in the interest of doing whatever it takes to
bring the cost of construction down so that those costs don't
have to be passed on to the honeowners and so that there is at
| east an attenpt at providing affordable housing during what he

termed "this crisis.” He noted that he, too, was dropped from
State Farm after nmany years, and that he is now paying double
for less [liability] insurance and paying 20 percent for

wor kers' conpensation insurance, the cost of which, he's been
told, will increase next nonth.

TAPE 04-11, SIDE B
Number 2395

MR. DeSMET added that he is at this hearing to support the rest
of the honebuilding industry in whatever needs to be done to
attract affordable insurance [to Al aska]. He went on to say:

It's difficult enough to get peopl e that are
qual i fied, good builders that don't have clains, don't
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fraudulently represent their work, they're interested
in building affordable, quality, healthy houses. And
|"'m here to testify to that, not so nuch in detail as
to the bill, but anything that would bring the
conpetitive insurance market back to the state of
Alaska |'min support of

MR. DeSMET al so sai d:

| see this as being nore of a problem ... wth
licensing and enforcement, [which] we don't really
have right now because we are in a crisis, ... [and]
trying to have enforcenent paid for. | think all the
builders that are on line ... would be in favor of
increased fees if, in fact, we wuld get sone
enf or cenent . Unfortunately, | think builders Iike
nyself, who've never had clains and try to ... build
quality hones, fall victim to those that are the
fraudulent ones that are operating either under
handyman |icenses or wwth no |icense whatsoever. And

ultimately, those end up in court in litigation and,
unfortunately, the whole industry has to pay for

t hose.
MVR. DeSMET, in response to questions, suggested that
pr of essi onal honebuilders would support enhancing enforcenent
through the bill in order to prevent fraudulent and unqualified

builders fromgetting into the field to begin wth.

REPRESENTATI VE ANDERSON suggested that the possibility of being
sued for pain and suffering mght be deterring new people from
getting into the construction field.

MR. DeSMET indicated agreenent, adding he would counsel his son
against going into the construction business because it is no

| onger profitable; "we can't pass ... those excessive costs on
until we have sone assurance ... that ... the insurance coffers
are back up to full mark, where they can go back [and] start
offering conpetitive rates.” He suggested that HB 340 is a

proactive stance that may encourage the insurance industry to at
| east justify its high premuns if not actually | ower them

Nunber 2182
KELLY STEPHENS, Owner, Superior Builders, Inc., relayed that he

agrees with and supports HB 340 100 percent. Even though no one
can guarantee that insurance premuns will go down, he renarked,
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hopefully things can be done to attract insurance conpani es back
to Alaska so that nore conpetitive rates becone available. Wth
only two insurance providers serving Al aska, there is no way
that insurance rates will drop, he added. He noted that the
cost of his builder's insurance is no |longer just a percentage
of the cost of a honme he builds; it is now "a line figure" that
gets added to the list of what the purchaser is paying for when

buying a home. In response to a question, he predicted that not
passing HB 340 will encourage nore builders to lie in order to
get insurance or to do w thout insurance because insurance costs
are so high. The problem with lying to get insurance, of

course, is that it voids the policy should sonething happen.
He, too, suggested that attention should be given to the issue
of enforcenent.

MR. STEPHENS, in response to a question regarding HB 289, said

he does not support that bill because people wll think that
contractors have deep pockets; additionally, there 1is the
i kelihood that it will |eave young people with no chance to get

into the industry. Returning to the issue of HB 340, he said
that the increases in insurance costs nake it very difficult to
stay in business.

Nunmber 1947

ROBIN WARD, Legislative Chair, Alaska State Hone Builders
Associ ation (ASHBA), offered:

First of all, this is absolutely an insurance bill;
this is our main thrust here. W are one of 28 states
who have either just recently or over the last two

years ... adopted ... a "right to repair" bill. Thi s
is the next section of this. There are 14 of us

across the United States that are doing this piece of
it. W can't do it alone; we are a very, very snall
mar ket . W are painted with the brush from national
mar ket s. So we are actually working in concert with

ot her associations to do this very piece.

Second of all, this bill is meant to keep, and help
keep, our good builders in business, but not to
protect our bad ones. If we need to, under exenptions
- with, of course, the approval and support of our
sponsor - ... go back and clarify that fraud and gross

negligence need to be exceptions, we don't have a
problem with that; we don't want to protect our bad
builders, so if we need to ... clarify that, | don't
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have a problem with doing that. This is all about
maki ng sure that our good builders stay in business.

I"'m a 23-year insured of State Farm - never, not one
claim in 23 years; every contractor in the United
States has been canceled by State Farm.... It was no
| onger a profitable line for them ... And that's not
the only one. Lots of insurance conpanies have
realized that. Because there is no cap on the upper
ri sks, they have cancel ed and gone out of markets. So

right now, even affordability isn't our biggest
question - accessibility is. W have to create a
mar ket they will come back to, and this is the first
step, is to make it a little nore friendly environnent
for them to work in - then we can start negotiating
sone rates.

Nunmber 1857
M5. WARD conti nued:

So this is what we're trying to do, in concert wth
the rest of the United States, to create a better
mar ket for our whole entire industry. W [al so] do
not ... have a problem - again, with the support and
approval of our sponsor - [with] taking out the cap on
the top Iimt of the house. If you were to go down
today and ... replace your vehicle through the
[ National Autonotive Parts Association] NAPA parts
departnment, it would cost you three or four tines the
cost of the original vehicle. That's just the way it
i S. So if it exceeds that, as long as it's actual
damages and reasonable costs, we don't have a problem
with that. So, hopefully, that will take [care of] a
coupl e of concerns.

And then finally | just want to address the bonding
[HB 289]. W are not in favor of that for exactly the
sanme reasons you are. ... W had a concern four or
five years ago about people being able to get into the
business with alnmpbst no capital and no experience.
And we've worked hard [on] our continuing education.
A general contractor today can go build a school
wi t hout any education, but a residential endorsenent
requires, to build a house, that we have to have
cont i nui ng [ educati on] and certain | evel s of
education, so we've worked very hard at that. But the
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threshold now for a young person to get into business,
with the insurance situation, is so high that we're
not attracting people in any nore. And once all of us
retire, ... there's going to be no one to take over
for us, and then the cost wll

CHAIR MGJURE interjected to ask why the resi denti al
requirenents are different with respect to continuing education.

M5. WARD replied that general contractors have no education

requirenents. [ Residential contractors], on the other hand,
must not only attend a "honebuilding and artic engineering
honebui | di ng workshop” in order to obtain their I|icense, they

must also attend 16 hours of continuing education every two
years in order to renew their |icense. She suggested that the
requirenents differ because people live in hones, whereas they
don't live in conmercial buildings.

Number 1772

CHAIR MGU RE renmarked, however, that schools are also very
i nmportant, ranking right up there with hones.

M5. WARD conti nued relaying the ASHBA' s concerns with HB 289:

W had two concerns with the bonding. One is the
threshold to get into business. And the other is,
it's a very litigious society, and we were afraid,
with the $100,000 bond, they'd go right directly [at
that]; I mght as well paint a big target on ny shirt.
So, we were concerned for those two reasons.

REPRESENTATI VE OGG, noting that HB 340 has been described as the
second "piece" of a "full package," asked whether the
| egi sl ature coul d expect to see nore "pieces."

M5. WARD indicated that HB 340 is the final piece. I n response
to a question, she said that according to the Departnent of
Labor & Workforce Developnent (DLWD), [operating] wthout a

license is a msdeneanor. I f one advertises his/her services
wi t hout proper |icensing and bonding, then there m ght be other
penalties involved, she suggested. She added that rising

i nsurance premuns "are driving many of our people underground -
to use handyman |icenses.™

CHAIR MG RE, in response to a concern expressed by
Representative Holm explained that the |anguage in subsection
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(c) of proposed AS 09.45.895 is not being changed - it currently
exi sts as AS 09. 45. 895.

M5. WARD noted that any conpensation paid to the honmeowner from
what she referred to as the "national warranty prograni that she
provides wll not af f ect the honmeowner's policy. | f
conpensation is paid by the honmeowner's policy, however, then
there is the potential that his/her policy prem uns m ght go up.

REPRESENTATI VE GARA said it is absolutely inconceivable to him
that insurance rates which went from $8,000 to $80,000 will be
at all inpacted by "a bill that only addresses non personal-
injury cases and that only addresses a mnor portion of danages
that we've never even heard, ... from any testinony, ever get
awarded in those non personal-injury cases." He asked what
assurances can be given that HB 340 wll have any inpact on
i nsurance rates.

Number 1599
M5. WARD, in reply, offered:

This does cone from a national perspective. As we do
this as a group, we have nmet wth the national
insurers, and this is what they're telling us. So
we're responding to what they're telling us. And they
may not go down, but maybe they won't rise as fast,
and maybe we'll create nore conpetition. And right
now that's what we're looking for, frankly, is the
conpetition.

REPRESENTATI VE GARA asked for exanples of abuses under the
current law - exanples of people who have non personal-injury
cases who recovered full damages.

M5. WARD replied that people have been awarded huge clains for
personal damages such as enotional distress: trauma, for
exanpl e. She noted that soneone tried to sue her for trauna
nost of the claimbeing for stress, but did not recover anything
because she fought that case. Her insurance conpany, however,
wanted to just wite the person a check; she wouldn't et them

CHAI R McGQUI RE suggested that part of the problem is perhaps the
per cei ved exposure to such clains.

REPRESENTATI VE GARA opined that HB 340 falls in that class of
bills that in order to protect one group of Al askans, the rights
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of another group of Al askans are being taken away. "The rights
that we're taking away are the rights of people who have
legitimate clains for personal injury, for enotional injury, and
we're telling them ... that we're going to take away those
rights to protect people on the other side,” he renarked. He
offered an exanple of a homeowner being willing to live in a
garage for three nonths while work is being done on the house,
but having to live in the garage for nine nonths instead just
because the buil der decided, at the end of three nonths, to go
work on "a nore profitable job." He asked why that honeowner
should not be conpensated for the inconvenience of having to
live in the garage for an extra six nonths.

M5. WARD pointed out, however, that [the bill] addresses
situations in which the homeowner is in the house, everything is
fine, and then a defect in the construction forces the homeowner
to live in "good" tenporary housing while repairs are nmade;
proposed AS 09.45.895(a)(2) provides that the honmeowner shall be
conpensated for the reasonable cost of that tenporary housing.

Nunber 1423

REPRESENTATI VE GARA noted, however that even in that situation

if the builder |eaves the repair job early to go work on a nore
profitable job and the homeowner has to live in the tenporary
housing for a much |onger period of tine, he/she wll only get
conpensated for the cost of that housing after he/she sues. Wy
shoul d the homeowner not get conpensated for the inconvenience
as well, especially when the builder "has bl own themoff."

M5. WARD replied that for every one person that m ght reasonably
deserve that conpensation, there will be five people that sue
for it and really don't deserve it.

REPRESENTATI VE GARA countered: "Then why don't we pass
sonething that would just punish people who file frivolous
| awsuits, instead of passing sonething that takes away the

rights of people who have legitimte clains?"

CHAIR MGQIRE indicated that she wuld like to work wth
Representative Gara on that issue at a later time - perhaps a
bill that would put sone teeth into the Al aska Rules of Court
addressing frivolous |awsuits.

REPRESENTATI VE GARA added that it torques him to take away the

rights of people with legitimate clains in order to solve
sonebody el se's probl em
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If the problem really is frivolous clainms, | would
have no problem comng up with significant penalties

[for] people who file frivolous clains; we should
do that. But | really hate the idea of taking away
the rights of people with legitimte clains because
sonebody on the other end gets what | believe is a
false promse from an insurance conpany that they'l|
|l ower rates if they just take away these people's
rights.

CHAIR McGQUJ RE suggested that part of the problem is that the
barrier to filing such lawsuits is too |low, and builders wind up
having to defend thensel ves at great cost.

Number 1317

REPRESENTATI VE GRUENBERG of fered sone suggestions as to which
Al aska Rules of Court ought to be altered to nore adequately
address frivolous |awsuits. He then turned attention to
proposed AS 09. 45.895(c), and said:

The collateral source rule doesn't cover a situation
where the insurance coverage that may have paid the
claimant in the first place contains a subrogation
cl ause. And |I'm wondering if there should be sone
change in [CSHB 340(L&C)] to reflect the circunstance
where the insurance conpany would have first claim on

the noney because of a subrogation clause. If we
don't put that in, the result wll be that the
claimant is unfairly penalized ... because their claim
is reduced, and ... then ... the benefit would
[actually] go to the tort-feasor - or the person who

caused the damage here - because they wouldn't have to
pay the amount they should additionally have to pay to
conpensate the insurance conpany for the noney it has
paid out to the claimant. Care to conment?

M5. WARD replied: "I think | understand, Representative
Gruenberg, where you're going; | guess | would have to find the
techni cal path.”

REPRESENTATI VE GRUENBERG said that this issue need not be
addressed right now, but it should be |ooked at, at sonme point

because, normally, if there is a subrogation clause in an
i nsurance policy, that doesn't let the tort-feasor - or the
person who's responsible - off the hook; the insurance conpany
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gets first claim on the noney in order to reinburse itself for
any noney its paid out. Then any additional noney that the
claimant clainms for deductible or non-covered costs would go
directly to the claimant. But it could be a significant and
unfair windfall for the person responsible for the damages if
the bill doesn't include a provision "like that." So al t hough
the |anguage in proposed AS 09.45.895(c) is not being changed
via HB 340, perhaps it <contains a defect that should be
addressed at sone point.

MS. WARD sai d she woul d research that i ssue.

REPRESENTATI VE ANDERSQON, offering an exanple of an in-hone
weddi ng being disrupted because of a construction defect,
predicted that the potential of a claim for pain and suffering
in such a situation could very well drive sone people out of the
honebui | di ng busi ness. He opined that in such an exanple, as a
matter of public policy, curing the defect and reinbursing
reasonabl e costs shoul d be sufficient.

Nunmber 1099

M5. WARD agreed, adding that reasonable and actual damages w ||
still have to be determned by the court system which may, in
fact, decide to award "a little sonething" for any pain and
suffering incurred as a result of the construction defect. She
opined that the language in HB 340 is broad enough to give sone
di scretion regarding actual danmages and is not elimnating the
possibility of recovering sone sort of punitive damages.

REPRESENTATI VE ANDERSON remarked that courtroom debate on the
i ssue of damages for pain and suffering can go on and on.

M5. WARD, in conclusion, said: "The majority of these clains
are going to be because of gross negligence, fraud, and so on.
W don't want to protect those people. W want to protect the
good builders; that's our aimhere.”

REPRESENTATI VE GARA predicted that many nore tort reform bills
were going to cone before the committee. He asked whether the
commttee is considering exenpting negligence from the
protections provided by HB 340.

CHAIR MGURE clarified that a suggestion discussed earlier

i nvol ved exenpting fraud and gross negligence from the bill's
prot ections.
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REPRESENTATI VE GARA said that changing the bill in that fashion
woul d satisfy his concerns quite a bit. He added that the
concept that a jury will award a claimant wth "sone crazy
clainft a lot of nobney disregards the fact that, historically,
juries in Al aska have not done that, and opined that such a fear
is not justified given the way Alaskan juries have conducted
t hensel ves.

CHAIR MGU RE suggested that part of the problem is that
i nsurance conpanies do not take that fact into account; instead,
they look to circunstances in the Lower 48 when determ ning
risk.

Number 0859

REPRESENTATI VE SAMUJELS said he agrees that Alaskan juries,
particularly in Anchorage, are conservative. He suggested,
however, that part of the problemis that when threatened with a
lawsuit, it is often cheaper to settle [out of court] even if no
wr ongdoi ng occurred; very few cases ever actually go to court.

REPRESENTATI VE GARA remarked that the idea that sonmeone with a
bogus claimw |l be awarded a | ot of noney because the defendant
is afraid of a jury verdict ignores one reality: the attorney
for the defense is there and he/she is not going to advise the
client to pay a lot of nobney on a bogus claim So what happens
in these cases, he explained, is that the defense attorney says
to the claimant, "You have a bogus claim | dare you to spend a
ton of noney over these next five years and take ne to court,
because you're going to spend noney on your attorney and you're
going to lose." So to assune that sonmeone will give a claimnt
noney just for filing a bogus claimignores the reality that the
response will be, "W know you have a bogus clainm we're not
going to pay you noney, because we know you're not going to get
anywhere with it." Logic doesn't |eave the judicial system just
because one side has a claim he remarked.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 340.

Nunber 0686
CHAIR MGQU RE made a notion to adopt Anmendnent 1, to delete
subsection (b) from page 2, lines 28-30. There being no

obj ection, Anendnent 1 was adopt ed.

Number 0651
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REPRESENTATI VE OGG nmade a notion to adopt Conceptual Anendnent
2, to "conceptually create an exenption, to these |imtations,
for [gross] negligence and fraud."

Nunber 0610

REPRESENTATI VE GARA objected for the purpose of discussion. He
said the levels of bad conduct are: negli gence, gross
negligence, intentional msconduct, and "recklessness." He

reconmended that the conmttee include, as exenptions from the
protections provided by HB 340, <conduct that is grossly
negligent, conduct that 1is fraudulent, and conduct involving
i ntentional m sconduct. He indicated that conduct involving
intentional msconduct would address situations wherein the
contractor decides, in the mddle of the project, that he/she is

just going to go "sonmewhere else for a while." That's not
fraud, it's not gross negligence, but it's intentional
m sconduct, "and | don't think that we should reward people who
engage in intentional m sconduct," he added, but unl ess
Conceptual Anendnent 2 is anended to include intentiona
m sconduct, that's exactly what wi |l happen.

REPRESENTATIVE OGG said he did not have a problem with that
concept.

REPRESENTATI VE HOLM suggested that intentional m sconduct m ght
apply to the contractor who delayed a project because he/she
could not get materials within a certain tinefrane or because
t he proper subcontractors weren't avail abl e.

REPRESENTATI VE OGG renmarked, "I think the concept is there, and
| think that the sponsor can craft it." He suggested that
Representative Holms exanples would fall nore wthin the

category of negligence or actually even the realmof a bona fide
excuse, and so it wouldn't qualify as intentional m sconduct.
He indicated that he would rather |eave Conceptual Anendnent 2
as is, and work with the sponsor to ensure that intentional
m sconduct is not protected.

CHAIR MGU RE indicated agreenment that Representative Holnms
exanples would not qualify as intentional msconduct, and
expressed a wllingness to allow Representative Ogg to work with
t he sponsor regardi ng what Conceptual Anendnent 2 woul d include.
She told Representative Meyer that the commttee did not wsh to
gut the bill, and suggested to Representative Gara that he
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review the bill in its anmended form before it goes to House
floor, in order to ensure that his concerns are addressed.

REPRESENTATI VE MEYER agreed to work with Representatives Ogg and
Gara on the concepts discussed.

REPRESENTATIVE GARA wthdrew his objection to Conceptual
Amendnent 2.

Nunmber 0355

CHAIR McGQUIRE, noting that there were no further objections to
Conceptual Anmendnent 2, announced that Conceptual Amendnent 2
was adopt ed.

Number 0325

REPRESENTATI VE ANDERSON noved to report CSHB 340(L& 0, as
anended, out of conmttee with individual recomendations and
the acconpanying zero fiscal note. There being no objection,
CSHB 340(JUD) was reported from the House Judiciary Standing
Committee.

HB 397 - DEFENSE CONTACTS WTH VI CTI M5 & W TNESSES

Nunber 0270

CHAI R Mc@GU RE announced that the next order of business would be
HOUSE BILL NO 397, "An Act relating to defense contacts wth
and recordings of statenments of victinms or wtnesses; and
anendi ng Rule 16, Al aska Rules of Crimnal Procedure.”

Number 0246

REPRESENTATI VE SAMJELS noved to adopt the proposed conmttee
substitute (CS) for HB 397, Version 23-LS1510\1, Luckhaupt,
2/9/04, as the work draft. There being no objection, Version |
was before the conmttee.

CHAIR McGQUI RE, as the sponsor of HB 397, remarked that Version I

has engendered new fiscal notes that will be acconpanying the
bill as it continues through the process. She relayed that
through Version I, the bill has been narrowed down to ensure

that parental consent is obtained before mnors who are victins
or wtnesses provide recorded statenments regarding sexua
of fenses, and no |onger contains an indirect court rule change.
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The commttee took an at-ease from2:40 p.m to 2:50 p. m

REPRESENTATI VE SAMJELS noved to report the proposed CS for HB
397, Version 23-LS1510\1, Luckhaupt, 2/9/04, out of commttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, CSHB 397(JUD) was reported
fromthe House Judiciary Standing Commttee.

HB 349 - I LLEGALLY OBTAI NED EVI DENCE

Number 0067

CHAIR McGUI RE announced that the next order of business would
be, HOUSE BILL NO 349, "An Act anending Rule 412, Al aska Rules
of Evidence." House Bill 349 has four prine sponsors:
Representatives Stoltze, Dahlstrom Sanuels, and MGCuire.

Number 0020

REPRESENTATI VE HOLM noved to adopt the commttee substitute (CS)
for HB 349, Version 23-LS1322\H, Luckhaupt, 2/6/04, as the work
draft. There being no objection, Version H was before the
committee.

Number 0016

SARA NI ELSEN, Staff to Representative Ralph Sanuels, Al aska
State Legislature, spoke on behalf of Representative Sanuels,
one of the prine sponsors of HB 349, regarding Version H and how
it differs fromthe original bill

TAPE 04-12, SIDE A

M5. NI ELSEN pointed out that in Version H a coma was inserted
on page 1, line 15, after "prosecution”. On page 2, line 7, the
word "prosecution” was changed to "civil or crimnal action",
and this addresses one of Representative G uenberg' s concerns.

Number 0100

REPRESENTATI VE SAMJELS noved that the conmittee adopt Anendnent
1, which read [original punctuation provided]:

Page 2, line 7
(B) any crimnal action, to inpeach the defendant
if the prosecution shows that the evidence was not
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obtained in substantial violation of rights of the
def endant .

CHAI R McGUI RE obj ect ed.

REPRESENTATI VE SAMUELS, speaking as one of the prinme sponsors of
HB 349, recalled that during the bill's last hearing, the
commttee spoke with the public defender, and the drafters of
the legislation [indicated] the need to ensure that the
| egislation isn't too broad. Therefore, the l|egislation has
been narrowed in an attenpt to nake everyone happy on the issue.

M5. N ELSEN, in response to a question, pointed out that [the
| anguage in Anmendnent 1] only needs to refer to "crimnal
action" due to the change from"w tness" to "defendant".

CHAI R MGU RE renoved her objection and said that Arendnent 1 is
a good anendnent.

REPRESENTATI VE GRUENBERG posed a situation in which there are
co-conspirators and one is testifying against the other. The
one testifying has already concluded his or her crimnal case
and thus there is no further taint fromthe illegally obtained
evi dence. He questioned why [the illegally obtained evidence]
shouldn't be used if the witness has no further claim against
t he evidence due to the conclusion of that witness's case.

REPRESENTATI VE SAMJELS remarked that he tried to walk a fine
line with the Ofice of Victing' R ghts (OVR), the Public
Defender's O fice, and the Departnent of Law in order to ensure
that the legislation wasn't so broad that evidence which isn't
desired is comng in all the tine.

Nunber 0446

STEPHEN BRANCHFLOWER, Director, Ofice of Victinms' Rights (OVR),
Al aska State Legislature, returned to Representative Guenberg' s
hypot heti cal situation regardi ng i npeachnent of a co-conspirator
through a previous statenent. The aforenentioned can be done in
spite of Amendnent 1, he said, and opined that the answer lies
on page 1, line 15 [of Version H.

REPRESENTATI VE GRUENBERG acknow edged t hat this isn't
[ addressing] testinonial evidence illegally obtained but rather
non-testinonial evidence that was obtained in a technically
i ncorrect manner, such as through a defective search warrant,
and is being used to inpeach a key w tness.
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MR. BRANCHFLOWAER answered that he thinks the solution would be
to add the | anguage "or co-defendant” after the word "defendant™
in Arendrment 1.

REPRESENTATI VE GRUENBERG posed a situation in which the w tness
isn't technically a co-defendant and may have had his or her
case dism ssed or dealt with earlier. Al though he acknow edged
that adding "co-defendant"” is an inprovenent, he asked whether
it would be too narrow.

MR. BRANCHFLOWER suggested adding the |anguage "co-defendant or
former co-defendant” [to page 2], lines 7 and 9, [of the bill].

REPRESENTATI VE GRUENBERG nentioned that he would support M.
Branchfl ower's suggesti on as an anendnent.

REPRESENTATI VE GARA suggested that on page 1, line 15 of Version
H the word "person" should be changed to "defendant"” if this
right is being limted to defendants whom one wants to inpeach

REPRESENTATI VE CGRUENBERG recommended that Representative Gara
expand his suggestion to include "defendant, co-defendant, or
former defendant”.

Nunber 0740

CHAI R McGU RE, upon determning there were no further objections
to Amendnent 1, announced that Anendnent 1 was adopt ed.

REPRESENTATI VE GARA noved that the commttee adopt Anendnent 2,
as follows:

Page 1, line 15,
Del ete "person”

| nsert "def endant co- def endant , or forner
def endant "
Page 2, line 7, after "defendant"” [the new | anguage
per the adoption of Amendnent 1],

| nsert "def endant co- def endant , or forner
def endant "
Page 2, line 9, after "defendant" [the new | anguage
per the adoption of Amendnent 1],

| nsert "def endant, co- def endant , or fornmer
def endant "
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CHAIR McQUI RE specified a conceptual caveat to Anmendnent 2 that
wherever "defendant" appears in [proposed paragraphs (1)(B) and
(2)(B)], the |anguage "co-defendant, or fornmer defendant"” should
fol | ow.

CHAI R McGU RE, upon determining that there were no objections to
Amendnment 2 [as anended], announced that Anmendnent 2 [as
anended] was adopt ed.

Number 0891

REPRESENTATI VE GARA noved that the committee adopt Anendnent 3,
a handwitten amendnent which read [original punct uati on
provi ded] :

Insert @p. 2 line 2 after "voluntary",
", recorded if required by law "

REPRESENTATI VE GARA indicated that his fear is that there could
be a circunstance in which a tape was thrown away, and a claim
is later nade in court that the tape said sonmething for which
there is no |onger any evidence. He said he wanted to exclude
fromthis legislation cases in which |law enforcenent discards a
tape that is required by |aw He said he didn't believe [a
di scarded tape] should be wused against a defendant. Thi s
protects due process, he said.

MR. BRANCHFLOWER informed the commttee that this |egislation
woul d raise the bar higher than the Al aska Suprene Court stated
in the [Stephan v. State of Al aska] opinion. The aforenentioned
case provided for exceptions when recordings are not avail able.
The exceptions are when there has been a nechanical difficulty
that results in no recording or when the defendant requests that
no recording be made. M. Branchflower said that he believes it
would be difficult to codify circunstances in which the police
have not engaged in any intentional msconduct and yet the tape
is no longer avail able. M. Branchflower surm sed that
Representative Gara is trying to focus on the unusual situation
in which a police officer is guilty of a crinme, destruction of
evi dence. The aforenentioned would prevent a statement from
being used to inpeach a defendant who commits perjury. M.
Branchflower said it is difficult to inmagine a circunstance in a
trial context where the aforenentioned would be the history of
t he case.
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REPRESENTATI VE SAMJELS expressed concern about slowi ng down the
bill"s progress.

REPRESENTATI VE GARA agreed with M. Branchflower that there is
no desire to create an exenption each time the police don't
retain a recording because sone recordings wuldn't be required
by law. Amendnent 3 nerely addresses those circunstances when a
recording is required by |aw.

MR. BRANCHFLOWER inquired as to how the exceptions under the |aw
woul d be handled in instances where there could be a statenent
that is required to be recorded but the recording isn't
avai l abl e due to one of the exceptions.

REPRESENTATI VE GARA pointed out that if there is an exception,
then [the recording] isn't required by | aw

CHAIR McGU RE asked about changing the |anguage being inserted
in Anendnent 3 to read ", recorded if required by |law, and not
governed by one of the recogni zed exceptions”.

REPRESENTATIVE GARA agreed to Chair MGQiire's conceptua
suggesti on.

MR. BRANCHFLOWER said such |anguage woul d address the exenption
i ssue.

Nunmber 1166
CHAI R MGUI RE renoved her objection.
The commttee took an at-ease from3:12 p.m to 3:14 p. m

REPRESENTATI VE GARA clarified that [Conceptual] Anmendnent 3 [as
anended] woul d be: "the statenent shall not be allowed if it
was required to be recorded by law, recognizing that there are
sone exceptions to the recording requirenent that would be
retai ned".

CHAIR MGU RE, wupon determning that there were no further
objections to Conceptual Anmendnent 3 [as anended], announced
t hat Conceptual Anendnent 3 [as anended] was adopt ed.

Number 1241

REPRESENTATI VE HOLM noved to report CSHB 349, Version 23-
LS1322\H, Luckhaupt, 2/6/04, as anended, out of committee wth
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i ndi vidual recomendations [and the acconpanying fiscal notes].
There being no objection, CSHB 349(JUD) was reported from the
House Judiciary Standing Commttee.

HB 357 - RESTI TUTI ON

Nunber 1270

CHAI R Mc@U RE announced that the next order of business would be
HOUSE BILL NO 357, "An Act relating to restitution; and
providing for an effective date."

Number 1285

REPRESENTATI VE SAMUELS noved that the commttee rescind its
action in reporting CSHB 357, Version 23-LS1384\H, Luckhaupt,
1/ 29/ 04, as anended, from conmittee. There being no objection
it was so ordered.

REPRESENTATI VE SAMJELS noved to adopt a new proposed commttee
substitute (CS), Version 23-LS1384\1, as the working docunent.
There being no objection, Version | was before the committee.

Number 1327

SARA NI ELSEN, Staff to Representative Ralph Sanuels, Al aska
State Legislature, spoke on behalf of Representative Sanuels,
one of the prinme sponsors of HB 357. She renm nded the conmttee
that at the last hearing on HB 357, the commttee passed an
anendnent that inserted "when presented wth evidence," on page
1, line 4. The drafters have said that the aforenentioned
| anguage is unnecessary and actually conplicates the situation
because it would require that other statutes be changed in order
to ensure that the statutes [use parallel |anguage]. She not ed
that this |anguage was also inserted on page 1, line 10. Ms.
Ni el sen then turned attention to the insertion of a new Section
6 on page 3, beginning on line 2. This new Section 6 addresses
[the ability of the] juvenile court to take into consideration a
defendant's ability to pay past the age of 19. She rel ayed that
the commttee has possession of two anmendnents that wll
elimnate both of the insertions discussed.

Nunber 1402

REPRESENTATI VE SAMJELS noved that the commttee adopt Anendnent
1, which read [original punctuation provided]:
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Page 1, line 4
Del ete "when presented with evidence,"”
Page 1, line 10
Del ete "when presented with evidence,"

REPRESENTATI VE GARA objected and asked why there is a problem
[wth the | anguage adopted at the prior hearing].

M5. NELSEN referred nenbers to a nenorandum from GCerald
Luckhaupt, Attorney, Legislative Legal and Research Services,
dated February 2, 2004, which said in part [original punctuation
provi ded] :

The commttee added the words "when presented wth
evidence" in two places. Apparently, the conmttee is
limting a crimnal court from ordering restitution
except when evidence 1is presented. I do not
understand the reason for the amendnent, as a crimnal
court (or even a civil court for that matter) cannot
deprive a person of property arbitrarily or wthout
evidence to support the judgnent. It seens beyond
guestion to ne that a court cannot enter a restitution
order wthout evidence to support the order and |
therefore do not see the need for the anmendnent.
Beyond this concern, the anendnment is troubling
because the legislature requires a court to order
restitution in AS 12.55.045(e) and allows the awarding
of restitution under AS 12.55.045(d). In each of
these provisions there is no nention of "when
presented with evidence." Because of the differences
in these restitution statutes, the courts my choose
to interpret these provisions differently. It is
possible that a court could interpret AS 12.55.045(a)
to require a restitution order to be supported by a
different level, quantity, or type of evidence than
restitution orders under AS 12.55.045(d) or (e).

REPRESENTATI VE SAMJELS, speaking as one of the prime sponsors of
HB 357, explained that by [inserting |anguage] only in the areas
specified by this legislation, it appears to have nuddied the
wat er s.

MS. NI ELSEN informed the commttee that she had spoken with Anne
Carpeneti, Assistant Attorney General, Departnment of Law (DQL),

HOUSE JUD COW TTEE -32- February 9, 2004



who had attended the hearing at which the | anguage was inserted.
Ms. N elsen relayed that Ms. Carpeneti said she was troubled by
the insertion of the |anguage, but that day didn't feel strongly
one way or another; however, upon being inforned of the
menor andum from Legislative Legal and Research Services, M.
Carpeneti agreed with the drafters.

Nunmber 1546

REPRESENTATI VE GARA remarked that if the [legislation] tells the
court that it has to order restitution, then it will do so. "If
the victim doesn't present any evidence, the court still has to
order restitution,” he said. He recalled that the concern was
that the court shouldn't have to spend scarce resources or
[order] restitution when no evidence has been presented.

Representative Gara said that he believes M. Luckhaupt's
opinion is possibly correct and possibly incorrect. Unl ess the
| egislation requires that the prosecution and/or the victim
conmes in with evidence, then the legislation will require that

the courts speculate, spend tinme comng up wth evidence that
the prosecution doesn't have. Therefore, he disagreed with the
argunent that "we should just see what the courts do with this."

REPRESENTATI VE SAMUELS pointed out that currently, there is a
constitutional right to [restitution]. Therefore, the courts
should order restitution every tine. He said that the courts
aren't going to order restitution unless there is sone proof
that a | oss was suffered.

REPRESENTATI VE GRUENBERG said that he has a concern simlar to
that of Representative Gara in that he didn't know what a judge
m ght do. He agreed that there needs to be sone evidence to
support an award.

CHAI R McGUI RE, speaking as one of the prine sponsors of HB 357,
agr eed. However, if a term in one part of the statute is
defined in a different way [than in other parts of existing
statute], then it mght give an unintended neaning or inplied
meaning to the termin those other sections of statute.

REPRESENTATI VE GRUENBERG expressed the need to be sure that
sonething indicates the intent.

CHAIR McGU RE remarked that she believes a sufficient record has
been created specifying that there is no intention for judges to
waste tinme trying to uncover evidence that sinply doesn't exist
because of a nmandate in the constitution or this |egislation.
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She said she is supportive of renoving the "when presented with
evi dence, " | anguage. She suggested that Representative Gara
could contact M. Luckhaupt on this matter and if Representative
Gara continues to believe there is a problem then the
| egi sl ati on can be revisited or anended on the House floor. She
noted her hesitation wth holding the legislation further.

Number 1771

REPRESENTATI VE SAMJELS pointed out that currently the judge
operates under the constitutional [mandate] that restitution
shall be ordered. Therefore, this |egislation nmakes the statute
follow the constitution, which doesn't say anything about
needi ng evi dence. He related his belief that if there is no
evi dence, then no restitution would be awarded.

REPRESENTATI VE GARA commented, "The only reason that this odd
wording is needed is because we're doing a very odd thing with
the bill."™ This legislation specifies that restitution shall be
awarded; the only circunstance in which the court isn't allowed
to award restitution is when the victim expressly denies the
need for restitution. The legislation <creates an odd
circunstance by saying that the award should be nmade even if the
person the noney is going to go to doesn't ask for it, doesn't
present any evidence for it, doesn't do anything to help the

court decide the anount of noney. He characterized this as
al nost unprecedented, which is why he supports this additional
| anguage. In response to M. Luckhaupt's statenent saying that

the language in the legislation doesn't appear in other
provi sions, Representative Gara surm sed that that is because in
other areas of law the victim presents evidence to support the
claim Representative Gara said, "This is a unique circunstance
and that's what justifies the unique |anguage."”

REPRESENTATI VE SAMUJELS reiterated that the constitution already
specifies that the courts shall award restitution. He said that
he woul d give the court sone | eeway for common sense.

REPRESENTATI VE GARA nmmi ntained his objection. He pointed out
that the legislation changes [the statute] from "may" to "shall"
and specifies that there is only one circunstance under which
the court can't follow this mandate. Therefore, the court wll
be left in a situation wherein there is no evidence but there is
a mandate to order restitution.

REPRESENTATI VE GRUENBERG asked if Doug Woliver could speak to
this nmatter.
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Number 1942

DOUG WOOLI VER, Adm nistrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Al aska Court System
(ACS), said that he didn't know what a court would do either.
However, judges are fanpus for finding anbiguities where no one
el se thinks they exist. Furthernore, judges sonetines interpret
a statute in a way that the legislature didn't intend.
Therefore, M. Woliver said that if the commttee sees any
anbiguity, then it would be best to clarify it now, rather than
| at er. M. Wboliver pointed out that the court, if there is a
mandate to order restitution and there's no evidence, could
direct the district attorney or prosecutor to find the evidence.

REPRESENTATI VE SAMJELS asked, "Wuldn't the constitution be the
mandat e?"

MR. WOOLIVER said that he didn't have any nore insight than
anyone else with regard to how the court would interpret this.
However, he reiterated that if there is anbiguity, the court
will findit.

REPRESENTATI VE GRUENBERG urged the commttee to I|eave the
| anguage and then there would be no question.

The conmittee took an at-ease from3:32 p.m to 3:40 p. m

REPRESENTATI VE GARA explained that wth the adoption of
Amendnment 1, the legislation specifies that the court shal
award restitution. He posed a situation in which the
prosecution has no evidence from the victim because the victim
has deci ded he or she doesn't care. However, [with the adoption
of Anmendnent 1, the court would have to order the prosecution to
go out and do sonething that the victim doesn't want and for
which the prosecution doesn't have tine. Including the
| anguage, "when presented with evidence," tells the court that
if the prosecution doesn't conme in with evidence, the court
won' t make the prosecution undergo a second heari ng.
Representative Gara said, "Let's not tell the courts to tell the
prosecution to go do nore work than the prosecution has thought
is justified when a victim doesn't give you the evidence that
you want." Representative Gara recalled that this was nore of a
fiscal concern than an evi dence concern

CHAIR McGU RE suggested that if a defense attorney representing
a client found a situation [in which the victimdidn't cone in
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with evidence], it would assist in obtaining a decline [of
restitution].

Nunber 2157

MR. BRANCHFLOWNER expl ai ned that when a person is convicted, it
conmes about by the person entering a guilty or no contest plea

or there is a conviction following a trial. In the latter case,
there will always be evidence in the record to support a
conviction, especially with regard to financial crines. The
state will have had to put on sone evidence concerning the

degree of the crine. However, nobst convictions follow a plea,
and in that situation the court requires a factual basis, which
is found in the charging docunent before the court. So, there
is always evidence before the court and upon which it can rely
to enter a restitution award. The conplaint or information is a
sworn docunent supported by an affidavit that is filed by the

prosecutor or police officer. Because of the structure of the
defense statute, there is a requirenment that a specific dollar
| oss be all eged. He reiterated that it isn't possible for a

conviction to be obtained w thout sonme evidence on the record.
Therefore, M. Branchflower said that he didn't see a problem
that needs to be fixed because there wll always be sone
evi dence.

REPRESENTATI VE SAMUELS surm sed from M. Branchflower's conments
that it doesn't matter whether the |anguage is left in or not.
Therefore, if the |anguage "when presented wth evidence" is
left in the CS to alleviate Representative Gara's concerns, it
woul dn't matter because the evidence is always going to be there
anyway.

MR. BRANCHFLOWER reiterated that the evidence would be present
in the formof a sworn docunent or sone oral representation that
is made by the prosecutor, which would formthe basis for taking
t he pl ea.

REPRESENTATI VE SAMJELS rel ayed his understanding, then, that if
the language is included, the prosecution wouldn't be inpacted
one way or anot her.

MR. BRANCHFLOWER responded that he didn't believe so unless it's
a particularly conplicated case.

CHAIR MGQURE asked if M. Branchfl ower has concerns that

including the |anguage would inpact how restitution is awarded
in other places in the statute.

HOUSE JUD COW TTEE - 36- February 9, 2004



MR. BRANCHFLOWER repl i ed no.

Nunber 2269

REPRESENTATI VE SAMJELS w t hdr ew Anendnent 1
Nunber 2287

REPRESENTATI VE SAMJELS noved that the commttee adopt Anendnent
2, which read [original punctuation provided]:

Page 3, line 2
Delete all of Section 6

REPRESENTATI VE GRUENBERG said he didn't understand why Section 6
i s being del eted.

M5. N ELSEN explained that [Section 6] attenpted to clarify
sonething that the courts can already do. 1In doing so, it seens
that [Section 6] has "nucked it up." Therefore, it seens best
to | eave Section 6 out.

REPRESENTATI VE GRUENBERG asked if the court already has the
ability to take into account the mnor's ability to pay.

M5. N ELSEN replied yes. The concern, she explained, is that
the |anguage on page 3, line 31, could |imt the anmount of
restituti on now.

REPRESENTATI VE GRUENBERG enphasi zed the need to be sure that the
court can already do this. Therefore, Representative G uenberg
said he would withdraw his objection [to Anendnent 2] if he was
assured that the court already has this authority.

Number 2390

CHAIR MGUIRE asked if there was any objection to Anendnent 2.
There bei ng no objection, Amendnent 2 was adopt ed.

TAPE 04-12, SIDE B
Nunmber 2386

REPRESENTATI VE HOLM noved to report the proposed CS for HB 357,

Version 23-LS1384\1, as anended, out of commttee wth
i ndi vi dual recommendati ons and t he acconpanyi ng fiscal notes.

HOUSE JUD COW TTEE -37- February 9, 2004



REPRESENTATI VE GARA o0bj ect ed. He explained that although he
will vote to nove this legislation from conmttee, he still has
sone real concerns with it. He then renoved his objection.

CHAIR MGU RE, wupon determning that there were no further
obj ections, announced that CSHB 357(JUD) was reported from the
House Judiciary Standing Commttee.

The commttee took an at-ease from3:50 p.m to 3:53 p.m

HB 227 - DI STRICT COURTS & SMALL CLAI M5

Number 2330

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 227, "An Act increasing the jurisdictional
limt for small clains and for magistrates from $7,500 to
$10, 000; increasing the jurisdictional limt of district courts
in certain civil cases from $50,000 to $75,6000; and anending
Rule 11(a)(4), Alaska District Court Rules of Civil Procedure,
relating to service of process for small clains.” [HB 227 was
sponsored by House Judiciary Standing Commttee.]

REPRESENTATI VE GRUENBERG noted that the committee should have a
title amendnent to acconpany this |egislation.

Number 2290

REPRESENTATI VE SAMUJELS noved to adopt the proposed commttee
substitute (CS) for HB 227, Version 23-LS0896\I, Luckhaupt,
2/ 4/ 04, as the work draft. There being no objection, Version |
was before the conmttee.

REPRESENTATI VE GRUENBERG rem nded the conmttee that wupon his
request, the commttee introduced this legislation |ate |ast
sessi on. He pointed out that originally, Section 1 of the
| egislation increased the district court jurisdiction from
$50, 000 to $75, 000. However, a nunber of superior court judges
and [other people] suggested increasing the district court's
jurisdiction to $100, 000, which is one of the changes

enconpassed in Version I. Section 2 remains the sane as in the
original version. Section 3 is a new section [that deletes the
follow ng |anguage] "action for false inprisonnent, |ibel,

sl ander, malicious prosecution” because Representative G uenberg
said he believes that district court judges and juries are
capabl e of hearing cases for false inprisonnent, l|ibel, slander
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and mal icious prosecution. Section 4 remains the sane as in the
original version

REPRESENTATI VE GRUENBERG pointed out that Sections 5 and 6 go
t oget her. He explained that wunder small clainms law, an
individual that is out of state can't be sued unless it's an
action falling under the Landlord-Tenant Act or service on a
nonr esi dent owner of a nmotor vehicle. He said that he wanted to
increase the ability to sue soneone who is out of state.
Therefore, |anguage saying "if the defendant was physically
present in the state when the accident, contract, or whatever it
was occurred" was added. The aforenmentioned is difficult to
determ ne in sone cases, however, especially with regard to when
a corporation is physically present in the state. He pointed
out that nost small clains cases are heard by district court
judges who are fully capable of hearing these cases. The only
situation in which there would be a problemis if there is a
magi strate, sone of which have | aw degrees and sonme do not. | f
the magi strate is qualified, the presiding judge can appoint the
magi strate as a district court judge pro tem in order to hear
the small clainms case. Therefore, paragraphs (5 and (6) of
Section 4 specify that any case can go to small clains, for up
to $10,000, as long as it is a district court judge who is
hearing the case. He noted that if the judge feels that a smal
claims case wll take nore tinme, for exanple, if there is
tel ephonic testinony involved, the judge can calendar the case
when there is nore tinme to hear it.

Nunber 2051

REPRESENTATI VE GARA infornmed the conmttee that those who
practice in the personal injury and tort bar on the plaintiff
and defense side use an expedited process that nakes it a |ot
easier and cheaper to bring superior-court type cases wth
damages of less than $100,000 to district court. He said he
wanted to be sure that this legislation does not unintentionally
interfere with this expedited process.

REPRESENTATI VE GRUENBERG recal | ed that process to be governed by
Cvil Rule 26. He said that there were discussions wth a
superior court judge on that matter. Therefore, the district
court jurisdiction was increased to $100,000 so that [snal
clains cases] would be under the sane expedited procedures now
used in superior court.
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REPRESENTATI VE GARA asked if Representative Guenberg had run
this by any of the practitioners who use [Cvil Rule 26], in
order to determ ne whether it interferes with that option.

REPRESENTATI VE GRUENBERG replied no. He said he didn't see any
probl em because the bill sinply allows practitioners to proceed
in district court, where those expedited proceedings could be
used.

Nunmber 1988

REPRESENTATI VE OGG turned to the $10,000 limt for small clains
court and said that it seenms a little low for this day and age.

For exanple, if a person has $1,000 a nonth rent, and the
[landl ord] gives notice of eviction but isn't able to get the
renter out of the apartnment for a year. Furthernore, the

| andl ord would have to hire an attorney and go to regular court
because he/she wouldn't be able to go through the small clains
procedure. Therefore, he inquired as to why the [threshold] is
bei ng set at $10, 000.

REPRESENTATI VE GRUENBERG said that with this |egislation, Al aska
is going to have just about the highest small claim [threshol d]
in the country, and noted that sonme of the judges were concerned
with going up to even $10,000. He indicated that he didn't have
a problem wth raising it, but would prefer to do it
increnental |y.

REPRESENTATI VE OGG posed another situation in which the owner of
an expensive autonobile had an accident wth an uninsured

not ori st . In such a situation, in order to recover anything,
the [autonpbbile owner] has to hire an attorney and go into
regul ar court wherein the legal fee, at mnimum wll be $5, 000.

REPRESENTATI VE GRUENBERG sai d he synpat hi zed, but he didn't want
to jeopardize the legislation [by raising the threshold too
much] .

REPRESENTATI VE OGG expressed the need to keep in mnd possible
real situations.

CHAIR MGUIRE inquired as to when the statute for the
jurisdictional limt on small clainms was raised to $7, 500.

REPRESENTATI VE GRUENBERG recalled that the last increase to the

jurisdictional limt on small clains to $7,500 was two to three
years ago.
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Number 1852

VANESSA TONDI NI, Staff to Representative Lesil MQuire, House
Judiciary Standing Committee, Alaska State Legislature, on
behalf of +the House Judiciary Standing Commttee, sponsor,
offered her recollection that the jurisdictional |limt on small
clains was last raised in 1997 from $5,000 to $7,500. In
response to Representative (Ogg, M. Tondini noted that as of
2001, the jurisdictional limt of five other states is above
$7,500; that two states have a |imt of $7,500; and that 42
states have a limt of between $2,000 to $5, 000.

M5. TONDINI told the commttee that although the House Labor and
Commerce Standing Commttee didn't anend the |egislation,
Section 5 of Version | was [added] in order to alleviate
concerns by Representative Rokeberg and other mnenbers of the
House Labor and Commerce Standi ng Commttee.

Nunber 1785

DOUG WOOLI VER, Adm nistrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Drector, Al aska Court System
(ACS), said that although the ACS doesn't have a position on
this legislation, sonme of the judges do have sone concerns wth
this Iegislation. The court has no objection to raising the
district court jurisdictional limt to $100,000, which nost
judges view as a fairly conmon sense anendnent. Furt her nore,
it's consistent with Gvil Rule 26(g), which is the limted
di scovery rules for superior court cases. However, sone judges
have concerns with raising the jurisdictional limt to $10, 000.
Sonme judges don't believe many people will come in with clains
in excess of $7,500 sinply because that's not considered a small
claim for nost people. Wen the jurisdictional limt was raised
from $5,000 to $7,500, there wasn't an increase in small clains
cases. Therefore, there is some evidence to support the notion
that those aren't the bulk of the cases comng in. However ,
other judges were concerned that cases of [$10,000 in] value
don't belong in small clains, which is designed to nove quickly
through a large nunber of cases that are of a small dollar
anount . These judges are concerned that in these cases, nore
and nore people wll bring in attorneys, and therefore the
process wll turn into a mni district court and it wll take
| onger to process cases. Furthernore, the process wll cause
nore argunents because nore and nore noney is at stake.
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MR WOCOLIVER turned to the matter of out-of-state defendants,

who wll invariably be teleconferenced. In a teleconference
situation, particularly when it's a pro se situation, the party
on teleconference won't have all the information. The ot her
issue is that often the individual can't be reached on the phone
right away or he/she wll <call on a cell phone and the
connection mght be |ost. Furthernore, it's difficult for

judges to assess the credibility of w tnesses over the phone as
opposed to one in front of them He specified that this is
another frustration regarding what is supposed to be a quick-
novi ng process. Therefore, sonme judges believe that there could
be cases brought forth that aren't really small clains cases
anynor e.

MR, WOOLIVER explained that the court doesn't oppose this
| egi sl ati on because there are people who wouldn't go to court if
there wasn't a small clains court, which is "pro se" friendly.
In Alaska as well as nationw de, there are nore and nore pro se
litigants. This legislation is consistent with the phil osophy
of better adapting to the needs of pro se litigants.

Number 1569
REPRESENTATI VE GARA asked if there is a way to address

Representative Qgg's concern. He asked if other states have a
smal | clai ns exception above $10,000 for car repair cases.

MR. WOCOLI VER said that he didn't know of any. In trying to
conpare Alaska to other states, he found a breakdown of all the
jurisdictional limts of all courts fromthe National Center for
State Courts. However, that information doesn't go into the

detail [of exceptions].

REPRESENTATI VE GARA posed a situation in which there was an
$80,000 claim arising from an accident with an expensive car
In such a situation, if both sides agreed, a $100,000 case or
| ess should be allowed to go to small clains court. He asked if
that coul d be done now.

MR. WOCLI VER answered, "Only up to the jurisdictional limt of

the court itself.” However, he highlighted that Representative
Gara is correct in that both parties always have to consent to
be in small clains court. In further response to Representative

Gara, M. Woliver said that a case couldn't go to small clains
court even if both parties in a $100,000 or |ess case consent to
be in small clains court. Currently, $7,500 is the npbst that
one can collect or allege in order to be in small clains court.
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REPRESENTATI VE HOLM asked if an individual's insurance covers an
uni nsured notorist, wouldn't the insurance conpany take care of
[recovering danmages from the accident]. He assuned that he
woul dn't have to go into small clainms court and this would
precl ude having to worry about suing soneone for damages.

MR, WOOLI VER said that he wasn't sure how often insurance clains
conme through small clains court or how they are handl ed.

REPRESENTATI VE GRUENBERG expl ained that wusually, if one is hit
and the insurance pays it off, the individual would be given the
right of subrogation so that the individual could sue the
defendant in small clainms court and recover. He noted that such
a case could go into district court.

Number 1367

EILEEN MVEY testified in support of i ncreasing [the
jurisdictional Iimt for small clains] from $7,500 to $10, 000 or
greater. She related her personal experience when she had a
nmetal roof installed. After discovering that a netal roof was
i nappropriate for her house, she retained an attorney who felt
that she had a 95 percent chance of winning the case. However,
if she lost, it would cost her $10, 000. Ms. MVey reiterated
support for passing [this |egislation].

CHAIR MGU RE, upon determning that no one else wshed to
testify, closed public testinony on HB 227.

REPRESENTATI VE GRUENBERG inforned the commttee that t he
addition of Section 5 on page 4 requires a title anendnent.

Nunber 1048

CHAIR MGU RE nade a notion to adopt Amendnent 1, |abeled 23-
LS0896\ 1.1, Luckhaupt, 2/9/04, which read:

Page 1, line 3, followng "courts;":
Insert "limting magistrates from hearing certain
smal | clainms cases;"

There bei ng no objection, Amendnent 1 was adopt ed.

Nunber 1029
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REPRESENTATI VE GARA made a notion to adopt Conceptual Anendnent
2 [to increase the small clains Iimt to $50,000]. He suggested
that this increase would assist people in situations such as the
one encountered by Ms. McVey. He also nentioned that if one has
a case agai nst an insurance conpany, the insurance conpany isn't
going to let the individual go to small clains court.

REPRESENTATI VE SAMUELS, in response, highlighted M. Woliver's
testinony that sonme of the judges didn't want to turn what
should be high volunme, low dollar cases into cases with full-
bl own trials. He further recalled that some of the judges even

had difficulties with increasing the jurisdictional limt to
$10, 000. [To increase the jurisdictional limt to $50,000]
woul d seem to get to the upper limt where people view it as a

"real " case.

MR. WOCLI VER agreed that this is the concern, adding that there
is a fiscal concern as well. The fiscal concern would arise if
the nunber of small clains cases increased as opposed to the
nunber of cases going to district court. M. Wboliver pointed
out that in small clains court there is no notion practice and
no pre-hearings. Furthernore, at the small clains |evel, court
clerks rather than the parties perform all of the service of
process and the court clerks are directed by rule to assist the
pro se litigants through the process. The small clainms court
process is a fast and easy way for litigants to go through the
system although it isn't a cheap way for the courts to handle
cases. The cheapest way for courts to handle cases is to accept
the filing and settle in a few nonths. M. Woliver was sure
that for many judges a $50,000 claim would be disruptive of the
process, particularly if there were a great nunber of them

REPRESENTATI VE GARA acknow edged that it mght cost nore if nore
people bring cases to court. However, he said he wasn't
confortable that savings would be realized by telling people
that they shouldn't pursue their rights because their cases

don't i nvol ve enough noney to attract an at t or ney.
Representative Gara surmsed that in sone cases there would be
savings because snmall clains cases are quicker and |ess

i ntensive than the full-bl own di scovery cases.

MR, WOOLI VER agreed that there may be sone savings in individual
cases. M. Woliver said that he didn't know where the point is
at which it beconmes worthwhile for attorneys to take cases.
Al though attorneys aren't necessary in district court cases
either, nost people do retain an attorney because it's a
conplicated process. However, throughout the court system nore
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and nore people are taking their cases all the way to the
suprene court w thout an attorney. M. Wooliver explained that
the purpose of small clains court is that small clainms can be
handl ed quickly and the hearing doesn't have to be schedul ed
nonths in advance. He said that he hadn't polled the judges on
their views on a $50,000 claim but given the nunber of concerns
the judges expressed regarding a $10,000 [limt], he was fairly
confident that there would be very little support for a $50, 000
limt.

REPRESENTATI VE GRUENBERG requested that Representative Gara
w t hdraw Conceptual Anmendnent 2, adding that he woul dn't support
it because it would change the nature of small clainms cases.
[Wth a limt of $50,000], he predicted that snmall clainms cases
woul d subsune the district court jurisdiction.

Number 0740

REPRESENTATI VE OGG inquired as to the possibility of having an
exception for personal property clains or residential rents up
to $20, 000.

REPRESENTATI VE GRUENBERG said that such an exception would
create a serious burden on small clainms court, and therefore he
expressed the need to know the court system s position on such a
change before doing it. He urged the committee not to adopt
such a change.

MR. WOOLI VER said he wasn't sure what percentage of small clains
cases fall wunder the category specified by Representative Ogg
However, he said he mght be able to determ ne whether such an
exception covers the majority of cases or just a snmall anount.
He offered his guess that there are a lot of auto clainms in
small clains court, and therefore raising the limt to $20,000
woul d create a significant inpact on the court.

REPRESENTATI VE GARA requested that M. Woliver discuss the

aforenentioned issues with judges because the $20,000 I|imt
makes nore sense than his original proposal of $50,000. He
surmsed that attorneys tell individuals wth a $20,000

construction or autonobile claim that they would be happy to
take the case. However, even if a low fee is charged, it wll
cost nore than the danages being sought. Therefore, he felt
that there should be a small clainms renedy for such individuals.
He asked about extending the jurisdictional limt to $20,000 for
real and personal property clains as well as Landl ord-Tenant Act
cl ai ns. Representative Gara asked M. Woliver if he would be
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able to bring back information before the I|egislation reaches
t he House fl oor.

MR WOOLIVER inquired as to what clains wouldn't, in snall
claims court, fall wunder the category of real and personal
property and the Landl ord-Tenant Act.

REPRESENTATI VE GARA countered by questioning why wouldn't "we"
want to offer a renedy for those individuals who can't find an
attorney to take cases such as these.

VR. WOOLI VER  surm sed, t hen, t hat Representative Gara's
anendnent would be to anend the [small clains] jurisdictional
limt to $20, 000.

REPRESENTATI VE GARA said that he was trying to limt the
categories because nedical evidence would be too conplex [to
address in small clains court].

REPRESENTATI VE SAMUELS pointed out that all the cases in snal
clainms court are real property cases.

Nunmber 0397

REPRESENTATI VE GRUENBERG comment ed that he understands what both
Representative Gara and Representative (Ogg are attenpting and
believes that their hearts are in the right place. However, he
didn't want to jeopardize the legislation. He said he could see
such changes creating a |lot of controversy.

REPRESENTATI VE GARA agreed that if such a change would kill the
| egi slation, he didn't want to do it. However, he said he would
like to hear a response fromthe chief justice or the presiding
judge in the trail courts regarding the issue of raising the
limt to $20, 000.

REPRESENTATI VE GRUENBERG requested that M. Woliver obtain such
a response [to raising the limt to] $15,000 or $20,000. He
requested that response in witing.

MR, WOOLI VER agreed to do so.

Number 0240

REPRESENTATI VE SAMJELS noved to report the proposed CS for HB

227, Version 23-LS0896\I1, Luckhaupt, 2/4/04, as anended, out of
commttee with individual recomendations and the acconpanying
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fiscal notes. There being no objection, CSHB 227(JUD) was
reported fromthe House Judiciary Standing Committee.

ADJ OQURNMENT
Nunber 0214

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 4:35 p. m
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