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Proposi ng anendnents to the Constitution of the State of Al aska
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- MOVED CSHIR 9(JUD) OQUT OF COW TTEE
HOUSE BI LL NO 342
"An Act relating to driving while intoxicated; and providing for
an effective date.™

- HEARD AND HELD

HOUSE BI LL NO. 227

"An Act increasing the jurisdictional limt for small clains and
for nmagistrates from $7,500 to $10,000; increasing the
jurisdictional limt of district courts in certain civil cases

from $50,000 to $75,000; and anending Rule 11(a)(4), Al aska
District Court Rules of Civil Procedure, relating to service of
process for small clains.”

- SCHEDULED BUT NOT HEARD

HOUSE BI LL NO. 349
"An Act amending Rule 412, Al aska Rul es of Evidence."

- SCHEDULED BUT NOT HEARD
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PREVI QUS COW TTEE ACTI ON

BILL: HIR 9
SHORT TI TLE: CONST AM APPROPRI ATI ON SPENDI NG LIM T
REPRESENTATI VE(s): STOLTZE

01/31/03 (H READ THE FI RST TI ME - REFERRALS
01/ 31/ 03 (H) STA, JUD, FIN

02/11/03 (H) STA AT 8: 00 AM CAPI TCL 102

02/ 11/03 (H Heard & Held

02/11/03 (H) M NUTE( STA)

04/ 04/ 03 (H VWM REFERRAL ADDED BEFORE STA
04/ 09/ 03 (H VWM AT 7: 00 AM HOUSE FI NANCE 519
04/ 09/ 03 (H Heard & Held

04/ 09/ 03 (H M NUTE( W&M)

04/ 17/ 03 (H VWM AT 7: 00 AM HOUSE FI NANCE 519
04/ 17/ 03 (H Heard & Held

04/ 17/ 03 (H M NUTE( W&M)

04/ 24/ 03 (H WM AT 7: 00 AM HOUSE FI NANCE 519
04/ 24/ 03 (H Heard & Held

04/ 24/ 03 (H M NUTE( W&M)

04/ 29/ 03 (H WM AT 7: 00 AM HOUSE FI NANCE 519
04/ 29/ 03 (H Heard & Held

04/ 29/ 03 (H M NUTE( W&M)

04/ 30/ 03 (H VWM AT 8: 00 AM HOUSE FI NANCE 519
04/ 30/ 03 (H Heard & Held

04/ 30/ 03 (H M NUTE( W&M)

05/ 02/ 03 (H VWM AT 7: 00 AM HOUSE FI NANCE 519
05/ 02/ 03 (H Moved CSHIR 9(W&M CQut of Committee
05/ 02/ 03 (H M NUTE( W&M)

05/ 02/ 03 (H VWM RPT CS(W&M NT 3DP 2NR 2AM
05/ 02/ 03 (H DP: HEI NZE, WH TAKER, HAVKER

05/ 02/ 03 (H NR MOSES, GRUENBERG AM KOHRI NG
05/ 02/ 03 (H W LSON

05/ 06/ 03 (H STA AT 8: 00 AM CAPI TOL 102

05/ 06/ 03 (H Schedul ed But Not Heard

05/ 06/ 03 (H JUD AT 5:30 PM CAPI TOL 120

05/ 06/ 03 (H -- Meeting Canceled --

05/ 06/ 03 (H STA AT 5:30 PM CAPI TCL 102

05/ 06/ 03 (H -- Meeting Canceled --

05/ 07/ 03 (H STA AT 8: 00 AM CAPI TOL 102

05/ 07/ 03 (H Heard & Held

05/ 07/ 03 (H M NUTE( STA)

05/ 07/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

05/ 07/ 03 (H <Bi || Hearing Postponed>

05/ 08/ 03 (H STA AT 8: 00 AM CAPI TOL 102
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05/ 08/ 03 (H Moved CSHIR 9(STA) Qut of Conmittee

05/ 08/ 03 (H M NUTE( STA)

05/ 08/ 03 (H STA RPT CS(STA) NT 3DP 3NR

05/ 08/ 03 (H) DP: SEATON, LYNN, DAHLSTROM

05/ 08/ 03 (H NR GRUENBERG HOLM WEYHRAUCH

05/ 08/ 03 (H JUD AT 3:30 PM CAPI TOL 120

05/ 08/ 03 (H <Bi || Hearing Postponed>

05/ 09/ 03 (H JUD AT 1:00 PM CAPI TOL 120

05/ 09/ 03 (H Heard & Held

05/ 09/ 03 (H M NUTE( JUD)

05/ 12/ 03 (H JUD AT 1:00 PM CAPI TOL 120

05/ 12/ 03 (H <Bi || Heari ng Post poned to Ved.
5/ 14/ 03>

05/ 14/ 03 (H JUD AT 1:00 PM CAPI TOL 120

05/ 14/ 03 (H Heard & Held

05/ 14/ 03 (H M NUTE( JUD)

05/ 15/ 03 (H JUD AT 8:30 AM CAPI TOL 120

05/ 15/ 03 (H -- Meeting Cancel ed --

10/ 29/ 03 (H JUD AT 5:00 PM Anch LI O Conf Rm

10/ 29/ 03 (H Heard & Held

10/ 29/ 03 (H M NUTE( JUD)

10/ 29/ 03 (H M NUTE( JUD)

01/ 23/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

01/ 23/ 04 (H Heard & Held

01/ 23/ 04 (H M NUTE( JUD)

02/ 02/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 342

SHORT TI TLE: |1 NCREASE DRI VI NG UNDER | NFLUENCE PENALTY

REPRESENTATI VE(S) :

01/ 12/ 04 (H) PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (H) READ THE FI RST TIME - REFERRALS
01/ 12/ 04 (H) JuD

02/ 02/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE BI LL STOLTZE

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT:  Sponsor of HIR 9.

KELLY HUBER, St aff

to Representative Bill Stoltze
Al aska State Legislature
Juneau, Al aska
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POSI TI ON STATEMENT: During discussion of HIR 9, on behalf of
t he sponsor, presented Version B.

CHERYL FRASCA, Director

O fice of Managenent & Budget (OVB)

O fice of the Governor

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HIR 9.

REPRESENTATI VE CARL GATTO

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified as the sponsor of HB 342.

CODY RICE, Staff

to Representative Carl Gatto

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified as staff to the sponsor of HB 342
and as a fornmer enployee of Comrunity Services Patrol in
Anchor age.

Cl NDY CASHEN, Executive Director

Juneau Chapter

Mot her s Agai nst Drunk Driving (MADD)

Juneau, Al aska

POSI TI ON  STATEMENT: Representing the MADD chapters from
Anchor age, Fairbanks, Matanuska-Susitna ("Mat-Su") valley, and
Juneau, announced MADD s support of HB 342, provided coments,
and responded to questions.

LI NDA W LSON, Deputy Director

Publ i c Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON  STATEMENT: Suggested, during discussion of HB 342,
that perhaps the commttee could review naking nore incentives
for people to obtain treatnent rather than inposing nore
penal ti es.

ACTI ON NARRATI VE

TAPE 04-9, SIDE A
Number 0001
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CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:10 p.m Represent ati ves
McGQuire, Holm Ogg, Sanuels, and G uenberg were present at the
call to order. Representatives Anderson and Gara arrived as the
meeting was i n progress.

HIR 9 - CONST AM APPROPRI ATI ON SPENDING LIM T

Nunmber 0057

CHAIR McGUI RE announced that the first order of business would
be HOUSE JO NT RESOLUTION NO 9, Proposing anendnents to the
Constitution of the State of Alaska relating to an appropriation
limt and a spending limt. [Before the commttee was the
proposed committee substitute (CS) for HIR 9, Version 23-
LS0435\ X, Cook, 1/22/04, which was adopted as a work draft on
1/ 23/ 04.]

Number 0063

REPRESENTATI VE BILL STOLTZE, Al aska State Legislature, sponsor
indicated that his staff would be presenting a new proposed CS.

Number 0089

REPRESENTATI VE SAMJELS noved to adopt the proposed CS for HIR 9,
Version 23-LS0435\ B, Cook, 1/27/04, as the work draft.

The commttee took an at-ease from1:12 p.m to 1:13 p. m
Number 0109

KELLY HUBER, Staff to Representative Bill Stoltze, Al aska State
Legi sl ature, sponsor, relayed that Version B contains sone basic
changes that were discussed at the resolution's last hearing.
For clarification purposes, the title has been changed to
correctly reflect the contents of the resolution. On page 2,
line 11, the word "natural” has been inserted to reflect that
the exenption listed in proposed Section 16(c)(3) of Article IX
Alaska State Constitution, pertains to "a state of natural
di saster”. Proposed Section 16(c)(6) has been changed such that
it no longer pertains to general obligation (GO bonds. Al so
for clarification purposes, should the legislature decide to
appropriate additional funds via a three-quarter affirmtive
vote, proposed Section 16(c)(11l) states that such would be
excluded from the base calculation outlined in proposed Section
16(a). Additionally, proposed Section 16(b) now contains the
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| anguage regarding appropriating additional funds via a three-
guarter vote. Ms. Huber relayed that the drafter had indicated
to her that placing that provision before the one pertaining to
the exenptions would satisfy the commttee's concerns and help
the resolution "read" snpother. And al though there had at one
poi nt been discussion regarding university tuition, Version B
does not contain any other changes.

CHAIR McGQU RE noted that HIR 9 has been referred to the House
Finance Commttee, which, she suggested, mght be the nore
appropriate venue for discussion of certain aspects of the
resolution. She expressed a preference for allowing the bill to
nove on to that commttee for further review.

REPRESENTATI VE STOLTZE expressed his appreciation to the
committee for its tine, efforts, and debates on HIR 9.

Nunmber 0395

REPRESENTATI VE SAMUJELS again noved to adopt the CS for HIR 9,
Ver sion 23-LS0435\B, Cook, 1/27/04, as the work draft.

Nunber 0411

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion.
M5. HUBER, in response to a question, confirmed that the
| anguage in proposed Section 16(b) of Version B is the sane

| anguage in proposed Section 16(c) of Version X She rel ayed
that there were no substantive changes nmade to that | anguage;

instead, it was nerely noved to a different |ocation for
clarity. She relayed that the drafter is of the opinion that
the language itself is sufficiently clear, and noving it to its
current | ocation in Version B would assist voters in

under st andi ng how t he process woul d work.

REPRESENTATI VE GRUENBERG r enpbved hi s objection.

CHAIR MGU RE asked whether there were further objections to
adopting Version B as the work draft. There being none, Version
B was before the committee.

Nunber 0541

REPRESENTATIVE OGG [nmade a notion to adopt] Anmendnent 1, a
handwritten anmendnment that read [original punctuation provided]:
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p 2
Li ne 26 after X

new | i ne 27 new #(11)

an appropriation of nmoney from tuition of the
University of Al aska;

r enunber (11) to (12)
Nunber 0582

CHAI R McGU RE objected for the purpose of discussion. She noted
that at the resolution's |last hearing, the representative from
the Ofice of Managenent & Budget (OvB) had comented that there
is a tendency, when exenptions are created, to shift noney into
t hose exenpti ons.

REPRESENTATI VE STOLTZE said he understood the notivation behind
Amendnent 1 and relayed that he doesn't have a |ot of problens
with it as an individual change. He pointed out, however, that
he is not sure what such a change could lead to, and predicted
that the issue would be taken up again in the House Finance
Committee.

CHAIR McGU RE said she did not have a lot of problems wth
Amendnment 1, and surmsed that nany nenbers are supportive of
the university.

Nunmber 0686

CHERYL FRASCA, Director, Ofice of Managenent & Budget (QOVB),
Ofice of the Governor, noted that at a prior hearing, she'd
cautioned against using the term "university receipts" because
it would create a nuch broader category of exenption. She
surm sed that Anendnent 1 appears to be specific to tuition.
She pointed out, however, that from a policy point of view,
Amendnment 1 appears to be saying that it's okay for university
tuition to "go up greater than the change in the escalators for
the limt itself.”

CHAIR McGQU RE indicated that the legislature probably has an
interest in seeing Alaska's state-run university be successful
She surm sed, though, that if tuition went up too high, then
enrol | ment woul d drop.
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REPRESENTATI VE SAMUJELS expressed a concern that in the future

nonies mght be called tuition sinply so that they would be
excluded from the calcul ation. He asked Ms. Frasca whether
"tuition" is currently defined.

M5. FRASCA said she did not know whether "tuition" is currently
defined, but opined that the [nmeaning of the word] is pretty
wel | under st ood. She suggested that that issue be researched
before the resolution gets to the House Finance Committee in
order to ensure that the intent of Amendnment 1 is maintained.

REPRESENTATI VE OGG, in response to an inquiry, said:

In court deci si ons, [the university has] been
recognized ... as a quasi branch of the governnent, so
they're not like an agency; they're a little
different. So, like the [Alaska] Court System the
executive, and like the legislature, they have a

special place in the [Alaska State] Constitution

It says is that there shall be a University of Al aska,
that [the] University of Al aska shall be governed by a
board of regents, and that [that] board of regents
will hire a president who shall be the executive
of ficer of the board.

Number 0901
And what does that actually nmean in ternms of how the
uni versity operates? It means that the wuniversity
really has, [on] its own, ... legislative powers,
a taxing power, and ... judicial powers. And

underneath their taxing powers, the issue of tuition
cones up. They also have the ability to set their own
fees, not subject to the state. And the philosophica
underpi nnings of these are that if you want your
university to have a certain independence from the
political process, [when you] start to change the
[ Alaska State] Constitution as to appropriations and

put limts on appropriations - which is the power of
the legislature, to appropriate - and you spread it
across the whole spectrum then you start to inpact
t he di fferent parts in t he [ Al aska St at e]

Constitution.
And the way we read this, the other day, it inpacts

the taxing power of the wuniversity to independently
fund itself [with] tuition. And tuition is a word of
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art that the university gives worth to, and it's the
charge per credit hour that a student wll pay for
and it's set on an annual basis. And it's not ... an
easy thing to set that tuition rate because you have
to balance ... how nuch folks can pay, and if you go
too high, then less folks will attend the university,
and [so] we don't want that cost to be too high.
However, you have to have a university that has [the]
ability to respond to events that takes place
economcally in the state, and if you take this
ability away from them you're starting to hanper
their ability to respond independently to actions of
the |l egislative branch of ... governnent.

REPRESENTATI VE OGG concl uded:

So, | think that the university does have a clear idea
of what tuition is. It's different than fees - they
have a category for fees. They also have receipts
and federal receipts and those kinds of things are
fairly undefined ... [as are] fees .... But if we
narrowed this anendnment down to tuition, then it's
fairly clear what we're talking about .... So | think

it's appropriate to put it in here as an exception;
[ Anendnment 1] allows the university to continue the
work that they've been defined to do under the [Al aska
State] Constitution.

Nunmber 1063

REPRESENTATI VE GRUENBERG, noting that endownents can assist in
making universities largely self sufficient, asked whether the
sponsor would accept a friendly anendnment to broaden Anendnent 1
so that it would pertain to revenues such as endowrents. | f
such is not done, he warned, then those funds would sinply go
into the general fund (GF), rather than to the university as
intended, and this would undercut the university's ability to
rai se noney and possibly largely free itself fromstate funding.

REPRESENTATI VE OGG indicated that he would prefer to Iimt the
exenption to tuition

CHAIR McGUI RE suggested that Representative G uenberg speak with
Representative Eric Croft, a nenber of the House Finance
Comm ttee, about possibly exenpting endowrents.

Number 1271
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CHAIR McGQUJ RE renoved her objection to Amendnent 1, adding that
she does not support broadening it. She asked whet her

wer e

further objections to Anmendnent 1. There being

Amendnent 1 was adopt ed.

Nunber 1394

REPRESENTATIVE GARA nmade a notion to adopt Anendnent

handwritten anmendnment that read [original punctuation provided]:

Delete at p. 1 line 8 ,
"fifty percent of"

Nunber 1400

CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GARA, in explanation of Anendnent 2, said:

HOUSE JUD COW TTEE -10-

[ Amendnment 2] addresses what | think is a structura
problem with this spending cap proposal. ... You can
enact policy, as the public's elected representatives,
through logic or by formnulas. And | think there's a
probl em when you decide to do things by inflexible
formul as. Ri ght now, the spending cap proposal, the
way it works, says that no matter how high inflation
is, spending nust fall behind inflation. So assum ng

you have even population growh, this spending cap
proposal says spending can only go up to reflect half
the rate of inflation. Conceptually, 1 think that
wWill result in schools that are nore and nore stressed
every single year. | think it will result in public
safety services that are nore and nore stressed every
single year. And the argunent that | hear repeatedly
is, "W don't have a fiscal plan, but when we do have
a fiscal plan, then we can stop reducing services to
our schools ... [and] public safety services."

So what [Anmendnent 2] says is, if you have inflation

we recognize it; and, if inflation causes costs to go
up just to provide the sane |level of services the next
year, we allow that to happen. So, ... in the
sinpl est circunstance, the way this [resolution] works
right nowis, if we have 8 percent inflation next year
and zero population growh, to account for the 8
percent inflation, this [resolution] allows spending

there
none,

21

a
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to go up 4 percent. So we wll have to lag 4 percent

behind inflation. This [anendnent] says that we
shoul dn't have to keep lagging behind inflation every
single year. So | would appreciate your support for

[ Amendnment 2]. Thank you.

REPRESENTATI VE STOLTZE i n response said:

| agreed with the 50 percent amount; |'m pretty nuch
death on indexing, but | think this was a conprom se
It does use factors but inflation isn't one of
them so ... | don't know if that's particularly
germane . ...
REPRESENTATI VE GARA clarified: "I'm sorry. Wen | said
inflation, | neant to say -- instead of using inflation, you' ve

i ndexed it to growh and personal incone, and I neant growth and
personal incone."

Nunber 1517

REPRESENTATI VE STOLTZE, noting that the indexing aspects of the
resolution were incorporated from the governor's proposal, asked
Ms. Frasca to comment.

M5. FRASCA offered that the change between 2001 and 2002 in
personal inconme was 4 percent, whereas inflation was 2 percent.
Additionally, the change between 2000 and 2001 in personal

income was 5 percent, whereas inflation was 3 percent. She
suggested that using personal inconme as an aspect of the
calculation would allow for a growh in inflation. She
el aborated: "Part of the challenge is, ... your revenues don't
automatically cone in, under our fiscal reginme, at the rate of
inflation.” Sone bodies in other states, she noted, can sinply

raise a tax to correspond wth what they want to spend, but
under Al aska's current system that has not been the option
taken. She added:

So | don't know if it's as logical to always associate
what we want to spend with automatically bringing in
nore revenues to allow us to do that. This requires,
if we're not keeping up with the rate of inflation or
a desired rate of spending, it neans that we have to
make choices because we sinply don't have nore npney
to keep spending nore. And so, as a result, you have
to make priorities, and education certainly has been
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evidenced to be one, since we spend about 35 percent
of our entire budget on education ....

REPRESENTATI VE OGG said that he didn't |like [the concept of] an
appropriation limt because it is the duty of the legislature to
appropriate, "and the check [and balance] is at the ballot box."
Speaking to Anendnent 2, he said that if the |anguage regarding
the 50 percent is renoved, then an increase in mlitary
personnel could cause an increase in population and personal
income wthout a <corresponding increase in the need for
servi ces. He opined that such could result in an increase to
the size of governnent and spending "because you add those two
toget her and you don't divide them" He opined that Anendnment 2
could lead to things getting way out of hand depending on any
given year's circunstances. He expressed opposition to
Amendnent 2.

Nunber 1648

REPRESENTATI VE GARA said that Representative Ogg is correct in
that there wll be wvarious <circunstances in the future:
unanticipated high inflation; wunanticipated high population
grow h; wunanticipated high insurance cost increases "because
when insurance conpanies do terrible in the stock market, they
pass the cost off along to us, and stuck with flat funding, that
just neans, to pay insurance costs, we have to cut services even

further.” Representati ve Gar a said he agr ees with
Representative Ogg's premse, which is why he thinks that
runni ng governnment by forrmula "is not a wse nove." If the

proposed spending cap passes, he renmarked, he said he wants it
to reflect the reality that there mght be very high inflation
costs in the future and the legislature mght not want to cut
services even further in order address those higher costs.

REPRESENTATI VE GARA relayed that if nenbers evinced any support

for Amendnent 2, he would be willing to amend it for the purpose
of addressing Representative Ogg's concern regarding a possible
increase in mlitary personnel. In response to M. Frasca's

statenent that education has been a priority and which he
surm sed was a suggestion that the legislature shouldn't worry
about education funding continuing to lag behind inflation,
Representative Gara sai d:

The | ast year of the Know es Adm nistration, education

appropriations were $739 mllion, last year they
went down to $729 million, and this year the governor
proposes $722 million. In actual dollars, spending is
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going down while inflation ... [and] insurance costs
are going up. And | would suggest to you that w thout
[ Anmendnment 2], that course wll continue. At sone
point, maybe education spending won't continue to go
down, but ... if we keep knocking it down and then we
hold it stable in the future, we've institutionalized
failure. I'"'m not willing to do that, so | would
appreci ate support for [Anendnent 2].

Nunber 1761

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Amendnent 1. Representatives Holm Sanuel s,
Anderson, (Ogg, and MQ@ire voted against it. Ther ef or e,

Amendnent 2 failed by a vote of 2-5.
Nunber 1773

REPRESENTATIVE GARA mde a notion to adopt [ Conceptual]
Amendnent 3, a handwitten anendnent that read [origina
punct uati on provided]:

Rewite Section 16(a) to allow appropriations to reach
the FY 2003 |Ievel, adjusted for inflation and
popul ati on growt h.

Number 1781
CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GARA, in explanation of Conceptual Amendnent 3,
sai d:

This is a different approach. The argunent that we
have received, that we have heard many tinmes, is that
) we need to cut education funding, need to cut this
kind of funding and that kind of funding because we
don't have a fiscal plan yet. And you know what? |If
we keep not coming up with a fiscal plan, | mght be
able to buy that argunent, but one of these days we'll
get our act together and we'll have a fiscal plan.
And the premise is that we have to cut because we
don't have a plan yet. At some point we will have a
pl an, and [Conceptual Anmendnent 3] says we should
[ have] the base year's appropriation as being FY 2003:
we should allow spending to keep up with inflation in
relation to that benchmark year - 20083.
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Anot her problem with the way the spending cap is
witten right now is that it doesn't reflect this

reality. It says, if next year we decide to cut the
budget by $100 nmillion because we found sone real
savings that are tenporary - ... for exanple, for sone

reason fewer people get sick and we need to spend | ess
noney on Medicaid, or for sonme reason we have a
tenporary plumret in the nunber of students but the
followng year they go up - the way the spending cap
works is, if we econom ze by cutting costs in response
to real cost-saving possibilities that we have one
year, but they're only tenporary cost savings and we
have to go back to the sanme |evel again the follow ng
year, we can't do that. It says that if you econom ze
one year as a legislature and cut the heck out of
t hi ngs because you found sonme one-tinme opportunities
to do that, then you're stuck at that |evel the next
year.

REPRESENTATI VE GARA conti nued:
Nunmber 1837

That's the problem we have in Anchorage; it is a huge
problem in Anchorage. In Anchorage, we gave away
property tax relief one year and we couldn't go back
to the prior year's appropriation |level, adjusted for
inflation, again. |It's hanpered the city of Anchorage
very much to have this kind of provision in here that
doesn't reflect reality. So | think you should have a
[ base] year and you should live wthin your neans
based on that base year's appropriations adjusted for
i nflation. But if you're smart one year or able to
find tenporary cost savings but not able to do it the
next year, the [proposed] ... spending cap doesn't
allow you to deal with the reality of the follow ng
year. It says you're stuck at the level of spending
that you engaged in, in the year that you found the
tenporary savings. ... Again, running governnent by a
formula instead of by logic, | think, is a problem
But if we're going to do it, |I think we need to get
rid of that glitch in the spendi ng cap.

REPRESENTATI VE HOLM sai d:
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|"m getting [a] little upset by the constant talk of a

fiscal plan ... when no one knows what it neans, nor
does no one propose one. And so to argue that we
don't have a fiscal plan, when no one has one and no
other state has one, | know that ny personal fiscal
plan is that ny expenditures neet ny revenue. The

state of Alaska, in the reverse, says we need to match
our revenue to our expenditures. And because of that,
| think it's wvery inappropriate for us to pass

[ Conceptual Anmendnent 3], so ... that's ny reality
check.
Nunber 1943
A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Conceptual Anmendnent 3. Represent ati ves
Samuel s, Anderson, (Ogyg, Holm and MQ@ire voted against it.
Therefore, Conceptual Amendnment 3 failed by a vote of 2-5.
Nunber 1954

REPRESENTATIVE GARA made a notion to adopt Anendnent
handwritten anmendnment that read [original punctuation provided]:

Insert@p.2 line 28
"(12) an anount that exceeds the prior years budget
needed to reduce kindergarten through 12th G ade cl ass
si zes."

Number 1960

CHAI R McGUI RE obj ect ed.

Representative GARA, in explanation of Amendnent 4, said:

[ Anendnment 4] is designed to protect our ability to
educate our children in a proper way. Across the
state we've heard school districts say that they' ve
got to fire teachers [and] that class sizes have to
[increase], and | see no end in sight in this trend.
[ Anvendnment 4] says that if you need to add an
appropriation to help reduce class sizes, you can do
t hat outside  of the spending cap. Nat i onal
organi zations, ... from the federal governnent on
down, have recognized that kids really thrive in smal

cl ass sizes, especially in |ower grades, between 15 to
18 Kkids. W can't do that in Anchorage anynore at

4,

a
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today's budget anount, and in nmany places across the
state, we can't do that. And, instead of actually
getting closer to the 15-to-18-student-per-class class
limt, we're getting further away fromit.

On top of that, | know [Chair MQ@ire] and other
nmenbers of this legislature did statewi de education
heari ngs a nunber of years ago, and what they also
heard is that we're having a hard tine attracting new
teachers to the state because our salaries are
starting to lag. That's a problem we can't even begin
to address. O the other problens we're dealing with
[regarding] education, that's one that is so far off
our radar screen, our ability to address at this

point, it seens like it will never be addressed. So,
| don't like the trend in education funding in the
state, | don't like the fact that it's been going

dowmn, and if we're ever going to reverse that trend
and ever going to give children equal opportunities to
succeed in life, we're going to have to give snall
class sizes at sone point. W can't do that the way
the spending cap is witten, and so | urge passage of
[ Amendnent 4] .

Number 2022

REPRESENTATI VE ANDERSON relayed that he is very supportive of
| ower cl assroom sizes, but remarked that he did not think that
Amendnent 4 woul d acconplish what its sponsor intends and woul d
instead debilitate the resolution. He offered his belief that
Amendnent 4 is anbiguous in terns of the way noney is spent for
education. Representative Anderson surm sed that Representative
Stoltze has indicated that classroom and education funding can
still be elevated using the equation laid out in HIR 9 wthout
Amendnent 4.

REPRESENTATI VE STOLTZE pointed out that education funding is a
formula, and surmi sed that reductions have occurred, not because
the legislature hasn't put extra noney in the education budget,
but because it is a population/enrollnent derived formula. He
said that he supports education and believes in prioritizing.
Hi storically, he suggested, the legislature has prioritized
education funding even when oil revenues were |ow, and said he
couldn't imagine the legislature ever not having a commtnent to
addressing education [funding] "balanced higher than all other
needs.” He went on to say that he is not sure that Anendnent 4
does what the sponsor intends as artfully as it coul d.
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CHAIR McGUIRE remarked that one of the frustrations of serving
in state governnent is that when constituents conplain about the
| ack of noney going into the classroom in point of fact, the
| egi sl ature does not get to choose how funds are spent; funding
is based on a formula and nonies are dispersed by the school
districts - by the school boards thenselves. She noted that the
| egislature has instituted a requirenment that at Ileast 70
percent of funds nmust go to the classroom After expressing
agreenent with the sentinent behind Arendnent 4, she pointed out
that it ends up being anbiguous because it is really difficult
to determ ne what nonies will reduce classroom size, especially
given that the |egislature cannot nm cromanage where those nonies
actually go. Noting that sonme would argue that a certain anount
of noney nust go toward school adm nistrative costs and that it
would be difficult to separate those funds from others, she
suggested that this, t oo, contributes to Amendnent 4's
anbiguity.

Number 2199

CHAIR MGU RE predicted that mnmany suggestions for reducing
classroom size will be nmade wi thout any proof that those ideas
will actually acconplish that goal. Because education funding
is done by formula, she renmarked, perhaps nenbers' efforts would
be better spent in attenpting to nodify that formula -

established by the 20th legislature's SB 36 - adding that she
and many others think that it is a flawed fornula [because] it
is based on population. Thus, she nentioned, although it
appears that school funding has been reduced by $7.8 mllion,
according to the fornula, this nerely reflects a reduction in
popul ati on. In conclusion, she said she felt that Anendnent 4
is flawed, suggested that nenbers’ votes on it are not a
reflection of their feelings regarding classroom sizes, and
posited that all House Judiciary Standing Conmttee nenbers
woul d i ke to reduce cl assroom sizes K-12.

REPRESENTATI VE GARA opined that Amendnment 4 is not vague;
rather, it gives the legislature the opportunity to direct nore
noney toward teachers so that classroom size can be reduced. It
says that the legislature shall have the discretion to
appropriate an anount that exceeds the prior year's budget if
that noney goes to reducing classroom size, and that, he
predi cted, would be acconplished by hiring nore teachers or
t eacher aids. Education is not funded by formula, he opined,
adding that although the law is a formula law, ultimately the
| egislature is responsible for deciding whether to fund it.
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According to a Legislative Legal and Research Services
menor andum he expl ained, of the roughly $7 mllion reduction in
education funding proposed by the governor this year, only $2
mllion is related to decreased student enrollnment and the other
$5 million is not.

Nunber 2279
REPRESENTATI VE GARA went on to say:

W know from the [Legislative Legal and Research

Services] report that since 1998, school funding - in
real dollars adjusted for inflation - has gone down by
about $45 million. That doesn't reflect $45 mllion
worth of fewer students ...; nost of it is other
factors apart from declining student enrollnent.
Since 1992, if you take into account inflation and
adj ust nent s for i nflation, accordi ng to t he

[Legislative Legal and Research Services] report,
education has fallen by $30 mllion; again, that
doesn't reflect a $30 mllion decrease in student
enrol I ment, [though] sone of it does - ... nost of it
is a decrease in funding just generally, in real
dol | ars. So | guess | cannot accept the [sponsor's]
view [of], "Don't worry about education, we'll always
fund it just right.” | nmean, even wthout this
constitutional anmendnment that we have here, we've just
| et education funding fall behind inflation. We | ust
have; it's just not arguable.

REPRESENTATIVE GARA indicated that he agrees wth Chair
McQuire's point that it is frustrating to not be able to control
what school districts do with education funding after it is

appropri at ed. Additionally, aside from the aforenentioned 70
percent requirenent, he predicted that there is probably not a
lot nore the legislature could do in that regard. "The bottom
line is,” he concluded, "if we appropriate |less noney in real
dollars every single year, class sizes are going to go up;
that's all there is to it." He asked nenbers to support
Amendnent 4.

REPRESENTATI VE OGG noted that vagueness is in the eye of the
behol der, and offered his belief that if one is going to craft
sonmething for placement in the Alaska State Constitution, one
needs to be very careful and precise with the wording. He
opi ned that Anmendnent 4 could be read a couple of ways, and he
surmsed that the legislature did not want to be handing
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citizens and future legislatures an argunent as to exactly what
such a provision would nean. He said he would be opposing
Amendnent 4.

REPRESENTATI VE HOLM said he agrees with Representative Ogg's
comrent s.

TAPE 04-9, SIDE B
Nunber 2391

REPRESENTATI VE HOLM concurred that the current system does not
allow the legislature to dictate to school districts how to

spend their noney. Instead, noney goes to a city or borough
government, which in turn distributes that noney to its school
districts based on their budgets and, therefore, it is the
school districts thenselves that determ ne classroom size. He

went on to say:

W, as a society, have done a lot of things to stop
cl assroom sizes from being snall. W have added ADA
[Arericans wth Disabilities Act] prograns, which
conpletely dictate how nonies are spent in different
ar eas. W've added a lack of discipline in
cl assroons, which really dictate how carefully people
can learn; sonmetinmes they can't learn at all because
one or two students in the room take the teacher's
time 100 percent, and so the ones who are going to
produce sonmething in society, many tinmes, are the ones

that are the nost hurt. So, a lot of the things that
we do in our zeal to protect our education system
sonetines, | mght argue, really work in the reverse.
But as a practical matter, ... we can't mnake those

specifications as to the nunber of children that are
in classroons in the [Alaska State] Constitution, nor
shoul d we.

M5. FRASCA, in the issue of education funding, said:

W tend to look at what we're getting for the $722
mllion that we are investing as opposed to what we're
not getting for the $40 nmllion that we're not
spendi ng. But 1'd also like to point out that the
formula is witten so that comunities, those that
could afford it, participate in the cost of education.

And under the existing fornula, Anchorage ..., for
exanpl e, C could be, under the state |aw,
contributing [$12.5 nmillion] nore than it currently
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is. Juneau [and] Kenai are currently ... just about
up to the max that they could contribute. So, for
those with a community that education [is] of such a
high priority, they mght look to see what they're
capabl e of doing, as well. Thank you.

CHAIR MGJ RE said, "Point taken."

REPRESENTATI VE GARA relayed that if nenbers are in opposition to
Amendnent 4 because of its current wording, then he would be

willing to accept an anendnment to Amendnent 4 for the purpose of
clarifying t he | anguage. I f, however, menber s have
"substantive" opposition, then he understands. He, too,

acknow edged Ms. Frasca's point, and asked whether she is
suggesting that Anchorage should increase its taxes.

M5. FRASCA said no; rather, she is sinply pointing out that the
current education funding fornmula recognizes |ocal conmunity
contributions.

REPRESENTATI VE SAMUELS, turning to the issue of the requirenent
that 70 percent of the funds that school districts receive nust
go into the classroom remarked that sonme of the sanme school
districts consistently ask for a waiver fromthe state, and the
state keeps granting those waivers. "So we can't kid ourselves;
we passed a law that we're very proud of, and then we had a
wai ver and everybody's percentage stays the sane,” he added.

Nunber 2233

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Amendnent 4. Represent ati ves Anderson, gg,
Holm Sanmuels, and MQire voted against it. Ther ef or e,

Amendnent 4 failed by a vote of 2-5.

Nunber 2217

REPRESENTATI VE ANDERSON noved to report the proposed CS for HIR
9, Version 23-LS0435\B, Cook, 1/27/04 [as anended] out of
commttee with individual recomendations and the acconpanying
fiscal notes.

Nunber 2199

REPRESENTATI VE OGG objected for the purpose of discussion. He
went on to say:
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It's tough. It's tough to put a limt on
appropriations, and it is very hard for nme, given the
hi story of Anerica: that we fought very hard that
deci sions would be made by the majority. And when ...
our Founding Fathers did that, they said
appropriation power: 51 percent, ... or one past
hal f . And | think the [founders] of the Al aska
[State] Constitution did exactly the same thing, and
the first section in the taxing power says that there
shall now [be] no limts on taxing in this state by
the legislature's power to do that. And | think
that's an inportant power that the people have given
to us, the legislature; that's a responsibility.

Unfortunately, in the past, when we had an overfl ow of
oil noney, some of the legislators felt the pressure
t hat we're spending too nuch and put in an
appropriation limt ... that does put a limt, however
ineffective as it is. But it was the |egislature that
tied their own hands at that point, not trusting their
ability to make decisions that the public and the
people who voted in our constitution said, "This is
your responsibility."” My concern ... is that when we
set appropriation limts, we do not give ourselves, as
a legislature representing the people of this state

the ability to respond to events as they occur. And |
think that that's what our [Alaska State] Constitution
has been set up for, is to give us that ability, and
we are the representatives of the people - we're a
republican formof governnment - and it is our duty.

And should we do our duty wong, [then] every two
years - at |east the House nenbers - we're subject to
the vote of the people. And if we spend too nuch,
then the folks will say your doing that, and they wl|
take you out of office and sonebody else who's a
little nore fiscally responsible will be elected. I
think that's the power that | recognize, when we nove
this through commttee, we're giving up; we're giving
up that responsibility to the voters. | have real
problens with [proposed Section 16(b)], which shifts
it to... three-fourths of the nenbers of each house.

Number 2109

REPRESENTATI VE OGG cont i nued:
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It can be viewed a couple ways. It can be viewed that
sone folks in a majority feel that their viewoint
isn't getting across, and so in order to tie the hands
of the mjority, you increase that power a little
higher in order to vote vyourself the ability to

respond to circunstances. That's one edge of the
swor d. The other edge of the sword is that with the
Consti tuti onal Budget Reserve, we are actually
enpowering a mnority, and all we have to do is |ook
south to California - they have a two-thirds
requi renent to pass their annual budget - and |ook at

the state of their financial affairs if you give up to
the mnority. And so when you put this three-quarter
vote in here, you re asking for "Christmas trees.™

It's very difficult. | can see doing this for a
period of time, and | think that the ... sponsor does
address that [in] six years, but to put it in the
hands of the public and not in the hands of the
| egi sl ature, to renew this, seenms to be giving up our
authority again on taxing and appropriation. And 1'd
much prefer to see sonething that says in here that
this would be good for six years and then the
| egi slature would have to decide on their own whether
they wanted to reenact this. This is called sort of a
hard date and not a soft date; this just happens over
tinme. | won't be making those anendnents here, but |
want it to be clear on the record that these are
problens for nme, and | think they should be problens
for the | egislature.

When we change the [Alaska State] Constitution | think
we need to be very careful [because] you start to
shift the relationship between the |egislature and the
people of this state and our form of governnent, and |
have great concerns that this goes down a road that
says, "We the legislature don't trust ourselves; we
need to handcuff ourselves because we have all this
noney." ... It seens the big problemis that [when] we
have excess oil nonies, we've put it into a pernmanent
fund and we're westling with how to fund state
governnment out of that, and perhaps a way to do this
is to narrow this to appropriations fromthat fund and
[thereby] not inpact our ability to tax.

Nunber 2014
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REPRESENTATI VE OGG concl uded:

| don't think there's any question about our ability
to tax. You tax too nuch, they'll have sonebody el se
in your seat .... So that balance is in the [Al aska
State] Constitution. But the only thing that's out of
bal ance is this permanent fund; we have such excess of
noney. So as this thing goes through, | certainly
hope that that issue will be addressed ... Perhaps we
can just narrow this to the permanent fund itself and
not to the whole spectrum of our powers of taxation
and appropri ation.

CHAIR MGU RE offered her belief that all of the conmttee
menbers have struggled wth the very concerns raised by
Representative (Qgg. The power to appropriate is the
| egi slature's one power, and if the constitutional anmendnment
proposed by HIR 9 is adopted by the voters, then that power
woul d be elimnated, at least in part. She said she hopes that
nore inprovenents will be made to the resolution as it goes
t hrough the process. Al aska is one of the few states that has
continued to reduce governnment spending over the |ast decade,
she remarked, and relayed that her concern centers around the
possibility that a future legislature will reverse that trend

thus HHR 9 is just a small neasure towards, yes, tying the hands
of future |egislatures.

CHAI R McGU RE nentioned her approval for the provision requiring

voter reauthorization every six years. She opined that "this
whol e sweep with the CBR [ Constitutional Budget Reserve]" is not
wor ki ng as intended, "where we're bribing votes and ... pushing

the budget up beyond what we thought it would be and certain
people who give those votes get a little bit nore in their
community for capital projects, and | think it's appalling.”™ "I
know for sure that's not how it was intended," she added. She
mentioned that she could envision the three-quarter vote
requi renent of HIR 9 engendering the sanme sort of situations
that are occurring wth the CBR  thereby rendering the
resol ution ineffectual.

CHAIR MGU RE relayed that her constituency sinply does not
trust the legislature to not spend nore noney than it needs to.

She noted that when oil revenues were high in 1980s, the
| egi sl ature spent noney on ridiculous things; so now, when the
| egislature is trying to do wrthwhile things |ike reduce

cl assroom size, the public doesn't trust the |egislature.
Should a gas pipeline be built or the Arctic National WIldlife
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Ref uge (ANWR) be opened, she predicted, in order to get to a
percentage of market value or to a consideration of a broad-

based tax, the concept enbodied in HIR 9 will have to be in
pl ace.
Nunber 1821

REPRESENTATI VE CGRUENBERG r emar ked:

People talk about wanting to have a legislature, but
yet they tie the legislature's hands. But if you were
to say, "Let's not have a legislature," people would
be really upset about that. So the question is, when
is it enough, when is it too rmnuch. And | think that
we have to trust the wsdom of the system of
government [that] we have - that's a representative
denocracy; we obviously all do because we're all here,
and if we didn't like it, we'd live out in the woods
and wouldn't care and wouldn't [|ive under anybody's
law. ... People do vote, nore or less, and | think we
have to trust their good judgnent, and trust our good
judgment in the future, and trust the people who

served in the past - | was here in the mddle of the
'80s and, sure, there were some m stakes nmade, but we
did sone good things too - and trust the fact that

[future |l egislatures] need to have the ability to nmake
t hese deci sions.

And if we take their ability away from them that not
only mstrusts them but it mstrusts the people who
vote for them because it says, "You don't have the
sense to elect good people ... and your kids won't
have the good sense to elect good people; we know
nore, not only than you do now," if we pass this out,
"but we know nobre than you'll ever know because we
won't let you ever do it - ever, ever do it." And
|"ve got real problems with this kind of a thing. To
paraphrase Patrick Henry, "I my disagree with how
they vote, but | will defend to the death their right
to vote."

CHAIR McGQUI RE remarked that the good news about HIR 9 is that
[if it is passed by the legislature] it wll go before the

voters; perhaps they wll decide that what it proposes is
unnecessary.

Number 1704
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REPRESENTATI VE GARA sai d:

The frustrating thing today is the sane frustration
each of us share during the course of the legislative
sessi on. It's that good policy, what's right for the
comunity, doesn't fit into a two-sentence sound bite.
Unfortunately, the nedia says that we have to explain
our policy in a sound bhite. Canpai gns say that we
have to explain our policy [on] a little card, and ..
people who train people how to run say, "Two
sentences, anything nore and nobody is going to read
it." And at sone point | think as |eaders we have to
stand up and say, "W have to do what's right even if
we can't explain it in two sentences, even if we can't
explain it on Channel 2 news or Channel 11 news or
Channel 13 news if they don't have enough tine to give
us nore than two sentences."”

So ... the sound bite, "Cut government” or "l|eave
spending the same”" ... wll generally resonate. And
it's generally, frankly, what this body has done over
the | ast nunber of years. If you don't duck your head
in the sand, and take a |ook at spending conpared to
inflation - so real dollars spending - it really
hasn't been out of whack this |ast decade. But we're
playing to the sound bite .... It's so hard to say,
"Spending hasn't been out of whack in these |ast
nunber of vyears,” and it's so easy to say, "Let's
i npose a spending limt" - that sounds so good.

Here are sonme of the real problens, though. As
| eaders, we have to recognize there are going to be
years where insurance costs skyrocket, and in order to
deal with that, under a spending cap, you're probably
going to have to find sone cuts in sone very unpopul ar
ar eas. You're going to have to deal with tinme when
pensi on costs skyrocket, ... to no fault of anybody's,
and that's happening this year; nmunicipalities, for
exanple, are facing an extra $35 nmillion, roughly, in
pension costs that they have to cover under the
[ Teachers' Ret i r ement System (TRS)] and [Public
Enpl oyees' Retirenent System (PERS)]. They didn't ask
for it; it's a stock market thing. You can't wite a
spendi ng cap t hat deal s wth unf or eseeabl e
consequences w t hout making the spending cap usel ess.
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And so | guess | do agree that our job is to lead, and
our job is to take flack if we've done it wong. But
our job is not to come up with only those policies
that we can sell in a tw-second sound bite. And
because the realities are nmuch nore conplex than the
factors that are addressed in this version of the
spending cap, | can't support it. And frankly, if a
spending cap were witten properly, which essentially
woul d say, "Leave the legislature the discretion to
deal with unforeseen circunstances,” it wouldn't nean
anyt hi ng. | guess you'd be left at a place where the
| egi sl ature nakes those decisions. | don't see that
as a bad thing; | see that as denocracy. And | agree
with Representative Qgg, that if ny constituents
decide that |1've done this irresponsibly, they'l
throw ne out of office.

Nunmber 1565

REPRESENTATIVE OGG withdrew his objection to the notion to
report the proposed CS for HIR 9, Version 23-LS0435\B, Cook,
1/ 27/ 04 [as anended] out of committee.

Number 1559

CHAIR MGU RE asked whether there were further objections.
There being none, CSHIR 9(JUD) was reported from the House
Judi ci ary Standing Conmittee.

HB 342 - | NCREASE DRI VI NG UNDER | NFLUENCE PENALTY

Nunber 1531

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 342, "An Act relating to driving while
i nt oxi cated; and providing for an effective date.”

Number 1517

REPRESENTATI VE CARL GATTO, Al aska State Legislature, sponsor of
HB 342, explained that [through this legislation] he hopes to
"del ineate"” the person who drinks and drives. Representati ve
Gatto related that about 50 percent of the crashes involving
fatalities also involve [an individual with] a blood alcohol
concentration (BAC) of 0.15 and greater. Furthernore, he
related that nost accidents are single-vehicle crashes and if an
i ndi vidual has a BAC of 0.15 or higher, that individual is 385
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times nore likely to be involved in a single vehicle crash. He
pointed out that often, these single vehicles have additional
passengers. Representative Gatto highlighted that there is no
fiscal note for HB 342. However, if there are serious injuries
as a result of these accidents, one nust realize that mllions
of dollars of nedical and life costs are incurred. Ther ef or e,
the increase in fines proposed by HB 342 may save the state
noney.

REPRESENTATI VE HOLM asked if there is sone nethodology other
than using a "breathalyzer" to determ ne one's BAC. He rel ated
his wunderstanding that a "blood draw' would provide a nore
reliable BAC than a "breathal yzer."

[Note to the reader: Since July 2003, |aw enforcenent agencies
in Alaska have been wusing the DataMaster cdm (conpact
datamaster); this and simlar units are often referred to by the
generic nane of "breathalyzer."]

REPRESENTATI VE GATTO posited that when there are accidents, a
bl ood draw is usually done, which would result in an exact BAC
However, he stressed that [DataMaster] tests are fairly accurate
when conpared to bl ood draws.

REPRESENTATI VE HOLM related that he was fairly famliar with a
recent case in Fairbanks in which the breathal yzer test result
was quite a bit off. Therefore, he expressed the need to be
sure to gauge [the BAC] in the nost reliable way possible.

REPRESENTATI VE GATTO sai d doing so nade sense to him

Nunber 1268

CODY RICE, Staff to Representative Carl Gatto, Alaska State
Legi sl ature, sponsor, informed the commttee that as a forner

enpl oyee of Community Services Patrol in Anchorage, he has had
the opportunity to admnister a [DataMaster] test and conpare it

with a blood draw from the sane individual. Although sonetines
there was a slight di screpancy, when [ Dat aMast er s] are
calibrated regularly their readings are very accurate. In

response to Chair McGQuire, M. Rice related his experience that
the [DataMaster] test result is lower than the blood draw
result.

CHAIR MGQURE said that 1is inportant because this is an

i ncreased penalty for those who have a BAC |l evel that is higher.
Therefore, if there is an error in the test that would | ower the
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i ndividual's BAC | evel and the subsequent penalty, then she said
she wasn't as concerned about any possi bl e di screpancy.

REPRESENTATI VE GARA asked if the reference to the testing a
person's breath is referring to use of a [DataMaster] or use of
a portable breath tester (PBT), [the results of] which even
cause |aw enforcenent concern. He further asked if the fine
i ncrease woul d be based on the PBT too.

MR RICE replied yes, adding that although he believes "law
enforcement would tend to disagree,” he can't speak for |[|aw
enforcenment because "that is the case and it is still legal for
themto use [PBTs]."

REPRESENTATI VE GARA noted that the courts rely on [DataMaster]
results, which he agreed can be very accurate when cali brated.
Representative Gara said he didn't worry about requiring that
the [BAC level] be determined by a bl ood draw because that woul d
cost the state; noreover, defendants do have the right to
request a blood draw when given a [DataMaster] test.
Representative Gara said he didn't see why the PBT would be
allowed since |aw enforcenent doesn't rely on it for a
convi ction. In reading the | anguage of the legislation itself,
he said he has difficulty determ ning exactly what the increase
in fines would be.

Number 1037

MR. RICE specified that the sole purpose of HB 342 is to double
fines associated wth [driving under the influence (DU)]
convi ctions. On page 4, paragraph (1) specifies that if the
trier of fact determnes that the BAC was 0.16 to 0.24, then the
fines will be doubl ed. Paragraph (2) on page 4 specifies that
if the BAC was 0.24 or greater, the fines wll be quadrupled.
In response to Representative Sanmuels, M. Rce noted his
agreenent that this legislation nerely nmeans that if one's BAC
i s higher, that individual pays nore.

REPRESENTATI VE GARA, in response to Representative Sanuels,
explained that |aw enforcenent carries around a PBT and if |aw
enf or cenent suspects the individual IS dr unk, then a
[ DataMaster] test is also admnistered. He noted that the
[ Dat aMaster] results are relied upon for a conviction.

CHAIR MGUI RE suggested that the above distinction should be
clarified.
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REPRESENTATI VE GATTO noted that nany people attenpt to delay
testing in the hope that their BAC |l evels will drop.

CHAIR McGU RE requested that a | aw enforcenent representative be
available at the bill's next hearing to explain how it would
work in real life.

MR. RICE pointed out that HB 342 doesn't make any changes wth
regard to the legality of wusing PBTs, [DataMasters], or blood
draws. The |egislation only changes the fines.

Nunmber 0858

REPRESENTATIVE OGG indicated the need to clarify the term
"chem cal test" on page 4, line 2. Also on page 4, line 4
refers to "0.16", whereas other |anguage in the legislation
refers to "greater than 0.15", which suggests inconsistency.
Wth regard to t he fines and sent enci ng provi si ons,
Representative (Ogg opined that there needs to be sonme fine-
tuning between Section 1, subsection (b)(1), and Section 2,
subsection (n)(1), which currently appear to conflict with each
ot her.

CHAIR MGQU RE said that one could envision a case in which a
judge attenpts to thwart the intent behind the |egislation and
deli berately sets the fine |l ower and then doubles that.

REPRESENTATI VE CGATTO offered his hope that sone discretion is
given to the judges. He offered his belief that all the
| egi sl ati on does is double [the fines].

REPRESENTATI VE OGG reiterated that there should still be nore
clarity regarding Sections 1 and 2.

CHAIR McGUI RE suggested that an opinion from the drafter would
be appropriate on this nmatter. She noted her agreement wth
Representative Gatto that some judicial discretion should be
preserved.

REPRESENTATI VE GARA said that he certainly supports increasing
the fine for those with higher BAC levels, but he wasn't sure
that there is a mandatory mninmum for a m sdenmeanor DU charge.
He remarked that quadrupling a $10,000 fine seens to be
excessi ve.

REPRESENTATI VE GATTO pointed out that it takes an excessive
anount of exposure to previous fines in order to reach that
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[ $40,000] fine [and thus these would be] repeat, chronic
of f ender s.

REPRESENTATI VE GARA said he agreed with the concept of nmaking
the fines stiffer in order to reflect the society's interest in
this mtter. However, he requested that Representative Gatto
consi der whether the DU fine should be increased from $10, 000
to $40, 000. He nentioned that it's a small mnority of people
who are repeat offenders. He posed a situation in which [a
repeat offender] doesn't understand that he or she needs al cohol
treatment until the second, third, or fourth DU, and by
increasing the fine to $40,000, the individual will never go to
al cohol treatnent. Therefore, he said he wasn't sure that
society was being nade better by increasing a fine that wll
probably never be paid and, if it was paid, it mght cone from
funds that woul d've been used to attend a treatnment facility.

REPRESENTATI VE GATTO suggested that sonme people could be
deterred when they realize there is a considerable penalty
attached to a repeat DU conviction, though he acknow edged t hat
there are sinply people who don't care, and hence raising the
fines sinply won't reach those people.

Number 0274

REPRESENTATI VE ANDERSON acknowl edged the difficulty in this
matter and noted his support in |limting DU incidents. He
highlighted the inportance of I|ooking to other states wth
regard to how many states have a tiered fine system simlar to
that proposed in HB 342. Representative Anderson indicated his
agreenent with Representative Gara in regard to the notion that
there needs to be a bal ance between the penalties and the group

of individuals who will face the penalties. He nmentioned the
need to encourage proactive neasures as well. Al t hough
Representative Anderson said he wunderstands MADD s punitive
posi tion, he feels that sonetines MADD doesn't [|ook at

alternative neasures, which are also helpful to review

REPRESENTATI VE GATTO informed the conmittee that 31 states plus
Washington, D.C., and Anerican Sanoba have |egislation [that
i ncreases the fines for DU s].

TAPE 04-10, SIDE A
Number 0126

REPRESENTATI VE HOLM recalled a newspaper article in which a
gentleman was picked up at a bar for sleeping in his car.
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Representative Holm noted his agreenment wth Representative
Anderson in that one nust look at things with respect to the
damage to the person commtting [the crine] as well as the
threat to society. He said that he has never understood how
sonmeone warmng up his or her car could be considered driving,
especially in Alaska's cold clinmate. Representative Hol m noted
his appreciation of Representative Gatto's idea that there
shoul d be consequences for one's actions, adding that too often
the legislature legislates such that people don't pay the
consequences for their actions.

Number 0285

CINDY CASHEN, Executive Director, Juneau Chapter, Mbdthers
Against Drunk Driving (MADD), began by informng the commttee
that today she is representing the MADD chapters from Anchor age,
Fai r banks, WMatanuska-Susitna ("Mat-Su") valley, and Juneau. She

noted that she is also a victim of drunk driving. Ms. Cashen
announced that MADD supports HB 342. She nentioned that MADD
views [the legislature] as being nore punitive. She pointed

out, however, that the proponents of treatnent claim that MADD
is punitive, while the proponents of jail tine claim that MADD
is treatnment friendly. This legislation is just one part of the
puzzl e, she renarked.

M5. CASHEN said that any legislation with a fiscal note isn't
going to pass this session, and therefore MADD can't request
that a treatnment provision be added to HB 342. Fortunately,
nost of the treatnment agencies in Al aska and Washington use a
sliding scale; thus, if an individual is charged with fines, he
or she won't be prevented from treatnent. She expl ai ned that
MADD supports HB 342 because it has seen so nuch damage from
high risk and chronic drunk drivers. In order to deal with the
af orenentioned, the state nust have a practical operational
definition based on objective neasures growi ng out of the drunk-
driving enforcenent and crimnal justice processes. She
stressed that the definition can't be left to the screening
process that involves subjective elenents such as self-reports
and professional assessnments, even when provided by 1licensed
al cohol treatnent specialists. The sanctions need to be in the
courtroom

Nunmber 0419
CHAIR MGQU RE recalled HB 4, legislation from the Twenty-Second

Al aska State Legislature, that at one point tied funding of
wel | ness courts to the newy inposed fines. Chair McCGuire said
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that there is no question that the wellness courts are working,
and therefore she asked whether MADD would support tying the
new y generated funding fromHB 342 to support well ness courts.

M5. CASHEN replied yes and noted that MADD was on record as
supporting that part of HB 4. Furthernore, MADD has al so gone
on record in support of the wellness court and therapeutic court

| egi sl ati on. She said that MADD has seen the success of
[wel | ness and therapeutic courts] in other states as well as in
Al aska. She informed the commttee that she was the [first]

wel | ness court case manager in Juneau and thus she has w tnessed
its success when adm nistered properly and with a sufficient
anount of funds.

REPRESENTATI VE GARA surm sed that the average person on the
street would agree that the fines for DU and repeat DU s should
be i ncreased. However, at sone point he wondered when the
i ncreases should stop. Representative Gara announced his
support for increasing the m sdeneanor fines and adding sone to
the felony fines. He pointed out that in A aska, $40,000 is two
years worth of incone for sonme people, and suggested that he is
unconfortable with that high a fine.

MS. CASHEN recall ed that about three years ago, when she started
with MADD, Al aska was nunber one in the nation for the nunber of
drunk driving fatalities per capita. Since that time, three new
chapters of MADD have forned, and the focus [of all the Al aska
chapters] is education. Because of groups such as MADD and
| egi sl ation such as HB 4, Alaska now ranks 26th [in the nunber
of drunk driving fatalities per capita]. She highlighted that
the aforenentioned change has occurred over the last three
years.

M5. CASHEN infornmed the commttee that she is a recovering
al coholic with over seven-and-a-half years of sobriety. In
order for an alcoholic who is also a chronic drunk driver to
finally realize he or she has an issue, that person has to reach
the bottom which is at a different spot for each individual
She related that many of the alcoholics with which she has
spoken have said that they reached the bottom due to financial
sanctions such as those proposed today.

REPRESENTATI VE GARA agreed that reaching the bottomis personal,
as is the appropriate sentence for an individual person. He
suggested that a $40,000 fine against soneone who makes $90, 000
a year mekes nore sense than a $40,000 fine on sonmeone who nakes
$10,000 a year and has a famly to care for. Representati ve
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Gara opined that justice should be individualized. He pointed
out that MADD has done a good job convincing people that

sentences have been too light in the past. He suggested that
perhaps the fines don't need to be reviewed [and increased] so
severely if the jail time has increased, which mght bring

soneone to the bottom nore quickly than a $40, 000 fi ne.

M5. CASHEN said that it has been sone time since there was an
increase in the jail time due to the <cost the state's
correctional system She explained that MADD is trying to | ook
at a conprehensive program for the high-risk driver, and what is

being reviewed is sanctions, which serve as a deterrent. | f
[fines] deter soneone from drinking and driving and Kkilling
soneone, then the state wll save hundreds of thousands of
dol | ars.

M5. CASHEN, in response to Representative Anderson, reiterated
her belief that fines will deter individuals fromdriving drunk.

Nunber 1019

CHAIR McGU RE nentioned that even with other sections of the
crimnal code, the deterrent argunent is always raised, but
anot her aspect of sentencing is that it is also punitive. She
remar ked that she believes the suggestion of a sliding scale is
a good one and has been done in other states.

REPRESENTATI VE GRUENBERG opined that the problem of drunk
driving will never cease. This legislation is one, but not the
only, approach to solving this problem Al t hough the crimna
system is used as a neans of enforcenent and it offers sone
reconpense to society, with the civil system there's a |ower
standard of proof and the injured victim receives reconpense.
Representative Guenberg recommended that one should consider
various ways of solving the problem [in order to get to] the
best sol ution.

Number 1178

LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),
Depar t ment of Adm ni stration (DOA), related that public
defenders recognize that DU is a serious problem in Al aska.
She acknow edged all the efforts by the legislature to nake sone
changes in this area. She pointed out that the statutes in this
| egi sl ati on have been changed nunerous tinmes over the past few
years. Currently, a first-tine offender receives a mandatory
jail sentence of three days and a nmandatory mnimm fine of
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$1,500 and the individual's license is revoked for 90 days.
Furthernore, those in prison face a surcharge, which can't be

hi gher than $10,000, for the cost of inprisonnment. Mor eover ,
there is a conviction surcharge of $75 and the individual my
very well |ose his/her permanent fund dividend. The i ndi vi dua
wll have to do sone alcohol treatnent. This particul ar
| egi slation raises sone concerns because it wll likely cause
there to be nore trials if people are disputing the BAC |evels.
Page 4 of the legislation says that the [BAC] level wll be
determ ned by the trier of fact. In sone cases, the BAC |evel

won't be addressed if it's over .08 because the higher |evel my
not matter and the issue may then be with regard to whether the
individual is driving or not. Therefore, she predicted that
there would be nore effort put into establishing or contesting
the BAC | evel when an individual is in the "fringe" area.

M5. WLSON remarked that there is a possibility that this
| egislation will be challenged on an equal protection basis.
For exanple, if it's a second m sdeneanor offense, the current
mandatory mninum fine is $3,000 and quadrupling that would
result in a mandatory fine of $12,000. The anpbunt of $12,000 is
over the maxinmum fine allowable for a class A m sdenmeanor and
thus the convicted individual will be pulled out of the class in
which he or she is convicted and be treated differently than
others in that class of offense.

M5. WLSON turned to the benefits of putting noney toward
treatment versus inposing nore penalties. Wth all the recent
changes related to DU s, she suggested that it would be hel pfu

to wait and see what the benefits would be before drastically
raising fines. She reminded the comittee that the PDA
basically represent the poor. Wen the fines are doubled or
gquadrupled in an offense that is already experiencing hei ghtened
penal ties, people may not seek treatnent because of a lack of
f unds. Ms. WIson suggested that perhaps the commttee could
review making nore incentives for people to obtain treatnent
rather than inposing nore penalties.

CHAIR MGQUI RE reiterated her earlier comments regarding using
sonme of the funds fromfines to fund well ness courts.

Number 1433
REPRESENTATI VE SAMUELS renmarked that he believes that one
woul dn't see the sane fatalities when the BAC is .08 versus when

the BAC is .28. He acknow edged that he didn't know whether
fining someone $40,000 would help. However, he expressed
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concern that there are still those individuals who have been in
rehabilitation six tinmes and jail didn't work.

REPRESENTATI VE GARA agreed, adding that that is why he nentioned
i ndi vidualized justice points. Representative Gara asked if M.
Wl son would be able to provide the commttee with a summary of
the changes in the fines over the last five years.

M5. WLSON agreed to do so.

[HB 342 was hel d over. ]

ADJ QURNVENT

Nunber 1523

There being no further business before the commttee, the House
Judiciary Standing Conm ttee neeting was adjourned at 3:15 p.m
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