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W TNESS REG STER

REPRESENTATI VE BI LL STOLTZE

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified as one of the prine sponsors of
HB 348.

STEPHEN BRANCHFLOWER, Director

Ofice of Victinsg' R ghts (OVR)

Al aska State Legislature

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
348 and responded to questions; provided coments during
di scussion of HB 349 and responded to questions.
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JUDI TH McARTHER ( ph)

(Address not provided)

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
348; during hearing on HB 357 testified regarding the need for
restitution to be ordered.

LI NDA W LSON, Deputy Director

Publ i c Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified that the PDA has no problem with
HB 348; relayed the PDA's concerns with HB 357 and responded to
a question; relayed the PDA s concerns regarding HB 349, and
responded to questions.

PAGE LI NDER ( ph)

(Address not provi ded)

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
348.

REBECCA ROBERTS ( ph)

(Address not provided)

POSI TI ON STATEMENT: Testified in support of HB 348 and urged
its passage; testified in support of HB 357 and urged its
passage.

ANNA FAI RCLOUGH, Executive Director

St andi ng Toget her Agai nst Rape (STAR);

Menber

Anchor age Assenbly

Muni ci pality of Anchorage (MA)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
348; testified in support of HB 349 and asked questions of the
comittee.

TAVARA de LUCI A, Associate Victins' Rights Advocate

Ofice of Victinsg' Rights (OVR)

Al aska State Legislature

Anchor age, Al aska

POSI TI ON  STATEMENT: During hearing on HB 357 testified that
allowing restitution judgments to be reduced from the actual
damages suffered is unfair to the victim and does not hold
of fenders accountable for their crine.

ACTI ON NARRATI VE
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TAPE 04-3, SIDE A
Number 0001

CHAIR LESIL MGJURE called the House Judiciary Standing
Committee neeting to order at 2:05 p.m Represent ati ves
McCGuire, Anderson, Holm Ogg, and Sanuels were present at the
call to order. Representatives Gara and Guenberg arrived as
the neeting was in progress.

HB 348 - NOII CE RE OFFI CE OF VICTI M5 RI GHTS

[ Contains brief testinony in support of HB 357.]
Number 0128

CHAIR M@UJ RE announced that the first order of business would
be HOUSE BILL NO 348, "An Act relating to the rights of certain
victine of crine to receive information about the office of
victins' rights.” House Bill 348 has four prine sponsors:
Representatives Stoltze, Dahlstrom Samuels, and McQuire.

Nunmber 0190

REPRESENTATI VE BILL STOLTZE, Alaska State Legislature, one of
the prinme sponsors of HB 348, offered that this bill is one of
the sinpler parts of a "victins' rights package" being
i ntroduced by menbers of the House. The bill will require |aw
enforcenent officers and prosecutors, at the tine of initial
contact, to notify wvictinms, via a printed brochure or other
witten material, that the Ofice of Victinsg' R ghts (OVR
exists and is available as a resource. The OVR he noted, is an
agency that s located wthin the |legislative branch of
governnment, was nodeled statutorily on the Ofice of the
Orbudsman, and was created to ensure that the constitutionally

guaranteed rights of crine victins are upheld. Article 1,
Section 24, of the Al aska State Constitution details the rights
of crime victins; this provision of the Alaska State
Constitution was adopted in 1994. He noted that the OVR

currently prints a brochure detailing its services.

REPRESENTATI VE GRUENBERG opi ned that HB 348 is a very fine bill.
He raised the concern, however, that initial contact may not
al ways be the best time to give information to the victim of a
crime; he offered instances of when the victim is unconscious,
in shock, inebriated, or underage as exanples. He pondered
whether it mght be better to alter the bill so that it |eaves
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the tinme of notification up to the discretion of the person
giving it.

REPRESENTATI VE STOLTZE posited that "victim is broadly enough
defined in statute to allow for instances in which the actual
victim is underage or deceased - in those instances the
notification would be given to famly nenbers.

CHAIR Mc@GUI RE suggested clarifying that issue through additional
research.

REPRESENTATI VE GARA noted that HB 348 adds a fifteenth [right]
under AS 12.61.010(a), and remarked that this [right] seens
reasonable to him He added, however, that he wanted to make
sure that HB 348 is actually needed. He asked whether there is
evidence that |aw enforcenment or prosecutors are currently not
notifying victins of the existence of the OVR

REPRESENTATI VE STOLTZE said that despite everyone's best
intentions, there are instances where victins are not being
notified until far too late in the process. He remarked that HB
348 is part of a broader education process, adding that
sonetinmes a statute is the best way to go about ensuring that
certain actions are taken. He nentioned that soneone relayed to
him an instance of being told sonething along the lines of,
"We're not required to tell you about it,"” with the inplication
being that victinms are supposed to find out on their own about
t he OVR

Number 0550

CHAIR McGUI RE, one of the prinme sponsors of HB 348, noted that
the OVR has relayed that while nost | aw enforcenent officers and
prosecutors do notify victins about the existence of the OVR
there are sonme cases where notification has not occurred; sone
victinms do not get in touch with the O/R until too late for the
OVR to assist them She nentioned that in the case of victins'
rights, it is not always clear how those rights are to be
uphel d; thus the goal of HB 348 is to ensure, via statute, that
victinse are notified about the existence of the OVR  Things get
very harried when a crine has been commtted, she renmarked, wth
a lot of activity taking place, and that's one of the reasons
that Mranda rights violations take place, for exanple; HB 348
is intended to clarify that notification of the OVR is one of
the steps that nust be taken upon initial contact.
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REPRESENTATI VE GARA asked why victinms of class B and class C
m sdenmeanors are not listed anong those that are to be notified
of the existence of the OVR

REPRESENTATI VE SAMJELS, one of the prine sponsors of HB 348,
of fered his understanding that the OVR covers felonies.

REPRESENTATI VE STOLTZE added that the OVR has jurisdiction only
over certain types and classes of crinmes; for exanple, the OVR
woul d not have jurisdiction over [m sdeneanor] property crines.

REPRESENTATI VE SAMJELS suggested that victins of felonies need
to know what their rights are in much the sane way that
defendants need to be notified of their rights; the sponsors
have sinply chosen the OVR, via HB 348, as the vehicle though

which to tell victins about their constitutional rights. He
referred to the OVR as a victims onbudsman, opined that the
bill does not inpose a big burden on |aw enforcenent officers or

prosecutors, and noted that it does not have nmuch in the way of
penal ties for nonconpliance. He suggested that if it is later
found that the OVR s jurisdiction needs to be expanded, then
that can be done through a different bill.

REPRESENTATI VE GARA asked whether the OVR is statutorily
precluded from helping victins of crines other than those
currently listed in HB 348.

Number 0864

STEPHEN BRANCHFLOWER, Director, Ofice of Victinms' Rights (OVR),
Al aska State Legislature, explained that the OVR has been in
exi stence for approximately 18 nonths, during which it has
handl ed several hundred cases. One of the things that the OVR
di scovered, he relayed, is that nobst of its clients |earned
about the OVR either at the last mnute or just at the very tine
when they had to make critical decisions and was oftentines too
| at e. The problem he outlined, is that many rights which
victinms have are tied into various stages of the crimnal
process and are thus tine sensitive. For exanple, victins have
specific rights during the investigative stage, the arrai gnnment
stage, the bail-hearing stage, the trial stage, and so forth.
Therefore, if victinse are not aware by a particular point in
time that they have certain rights specific to a given stage in
the crimnal justice process, then those stages go by w thout an
i nvocation of the rights associated with them
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MR. BRANCHFLOWER surm sed that the nunber one reason for the
commonly heard refrain of, "Boy, if I'd just known about you ...
six nmonths ago ..." or, a year ago ..." seens to be sinply
a lack of awareness that the OVR exists as a resource for crine
victims. To remedy this, he explained, the OVR has undertaken a
very aggressive programto educate those in the crimnal justice
system police agencies, victim support organizations, district
attorney offices, judges, and so forth. The OVR has given nore
than 40 presentations in the last eight nonths, but this is only
just scratching the surface; what is needed, he opined, is a |law
like HB 348, which would require |law enforcenent officers and
prosecutors to notify wvictinse that the OVR is available to
assi st them

MR. BRANCHFLOWER, turning to the jurisdictional issue, explained
that by statute, the OVR has jurisdiction over all felonies and
class A msdeneanors involving donestic violence or crimnes
agai nst a person under AS 11.41. Thus the OVR does not have
jurisdiction to provide services to victins of class B, or

| ower, m sdeneanors. House Bill 348 would place an affirmative
obligation on the part of prosecutors and |aw enforcenent
officers to notify crinme victinms - those in the appropriate
categories - upon first contact with them and w thout request

fromthem that the OVR exists. This includes providing victins
with the OVR s address, telephone nunber, and other contact
i nformati on. The requirenment inposed by HB 348 would be
satisfied if officers and prosecutors give victinms a brochure,
which would be provided to Ilaw enforcenent officers and
prosecutors by the OVR

Nunber 1113

MR. BRANCHFLOWNER relayed that wupon taking a poll of police
officers, they encouraged him to make the requirenent as sinple
and clear as possible; thus HB 348 is sinply a "notice"
requi renent rather than an "explanation"” requirenent. One of
the reasons for this, he added, is, as Representative G uenberg
pointed out, many times victins are intoxicated, in shock, don't
speak English, or for sone other reason not of a mnd to start
| earning what their rights are. The benefit of being given a
brochure is that victins can take it honme, read it, perhaps even
read it over with famly, and then deci de whether to contact the
OVR. He noted that the definition of victim[AS 12.55.185(17)]
is extrenmely broad and includes imediate famly such as parents
and siblings. Therefore, if |aw enforcenent or prosecutors have
any contact with those folks, a brochure could be given to them
[as well].
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MR.  BRANCHFLOWNER relayed that the OVR s brochure has been

distributed pretty wdely - about 16,000 copies have been
circulated around the state - and that it is an informationa
brochure which provides contact infornmation. I n conclusion, he

said that "this" is one way of getting word out to victins,
especially in the Bush, who would benefit from being notified,
early on, of what their rights are. He suggested that there
m ght be others available to speak about the hardships resulting
from not know ng about the existence of the OVR

REPRESENTATI VE GARA raised the issue of whether information
about the Violent Crinmes Conpensation Board (VCCB) ought to be
incorporated into the OVR s brochure.

MR. BRANCHFLOWER i ndi cated that VCCB information could be added
to the OVR s brochure; he noted that |aw enforcenent agencies
are currently required to notify victins about the availability
of the VCCB.

REPRESENTATI VE GARA expressed a desire to see a paragraph
regarding the VCCB added to the OVR s brochure, which could then
be handed out to all wvictinms of violent crines. "Should we or
shoul d we not consider doing that?" he asked.

MR. BRANCHFLOWER nentioned that he is not conversant with the
VCCB' s jurisdiction or whet her t hat or gani zati on has
jurisdictional restraints simlar to the OV/R in ternms of the
class of crime for which soneone wuld be entitled to
conpensati on.

REPRESENTATI VE SAMJELS raised the concern that altering HB 348
to require the restructuring and reprinting of the OVR s
brochure to include VCCB information mght create a fiscal note.
He suggested that perhaps a witten request from the commttee
that the OVR s brochure be altered when it is next schedul ed for
printing would be sufficient. "Rather than put it in the
statute, as long as we get to the sanme place, that seens cleaner
to nme than having [the OVR] print up a whole new batch and
throwing the [current] ones ... in the trash.

Number 1295
REPRESENTATIVE GARA said he is worried that a future OVR

director mght not renenber to restructure the brochure if such
were not specifically required via statute.
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CHAI R McQUJI RE suggested that adding intent |anguage to the bill
would be sufficient to ensure that new OVR brochures include
i nformation regardi ng the VCCB.

REPRESENTATI VE GARA agreed, indicating that he did not want the
OVR to incur additional costs.

MR. BRANCHFLOWER relayed that he is intending to reprint the
OVR s brochures in the spring, and that he believes he can find
roomon it for information regarding the VCCB.

REPRESENTATI VE GARA nentioned that he would probably be offering
a conceptual anendnent to add [intent |anguage]. On the issue
of the OVR s jurisdictional restraint, Representative Gara asked
M. Branchfl ower whether he sees any benefit to expanding the
OVR s jurisdiction to include class B m sdeneanors.

MR. BRANCHFLOWER said no, adding that cases involving class B
m sdenmeanors are generally resolved too quickly for assistance
fromthe OVR to be necessary.

Nunmber 1516

JUDI TH McARTHER (ph) stated that the OVR s brochure needs to be
handed out as soon as possible, and relayed that she did not
find out about the OVR until approximately 18 nonths after the
i ncident with which she was invol ved took place.

Nunmber 1563

LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),
Department of Admi nistration (DOA), relayed sinply that the PDA
has no problemw th HB 348.

Nunber 1583
PAGE LI NDER (ph) relayed that she was involved in an autonobile

accident in June of 2003; she was hit head on by a drunk driver
wi t hout i nsurance. The driver left the scene of the crime, so

it was also considered a hit and run incident. At the tinme of
the accident, she was put in contact with a police officer, was
taken to the hospital, and was given paperwork to fill out
regardi ng proof of insurance and the police officer's
information. She said that she'd tried to keep up with process,
but it wasn't until she was given a subpoena for court and

showed up there that she discovered that the drunk driver was
only being charged with driving w thout insurance; he was not
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charged wth reckl ess driving, or with driving while
i ntoxicated, or with leaving the scene of the accident, or wth
hitting anot her vehicle.

M5. LINDER nentioned that the drunk driver, after hitting her
vehi cl e head on, had also attenpted to run her over when she got
out of her car; in the process of attenpting to run her over, he

struck her car again, l|eaving behind his bunper and |I|icense
plate, which was later used to identify him as the person to
take into custody. She explained that she'd only found out

about the OVR in late August through a friend; when she
contacted the OVR, she relayed that she'd w shed she'd known
about the OVR and its services at the tinme of the accident,
because, by the tinme she did becone aware of the OVR, she'd
al nost | ost her w ndow of opportunity to receive its help. Wth
the OVR s help, the drunk driver was additionally charged wth
several felonies as well as wth m sdeneanor reckless driving
and driving wthout insurance. She concluded by saying she
feels that HB 348 would be a very beneficial bill.

Nunber 1706

REBECCA ROBERTS (ph) offered her support of HB 348. She rel ayed
that in June of 2003, her son was the victimof a violent crine
- first degree felony assault. She added:

Had we known about the [OVR] at the tine the incident
occurred, we mght have been able to be afforded true
justice, nmeani ngf ul assi st ance, and conpassionate
treatment before the I|aw. Victine are unlikely to
attenpt to assert rights they do not know they have.
Victinms' rights can be ensured only if resources are

sufficient, legally mndated, and enforced. | urge
you to pass this |egislation. | did want to nake a
comment on the [VCCB]. | fully support their efforts.

| believe their brochure was offered to ne on at | east
five occasions, three of which physicians called ne
personally to let ne know that our son was a candi date
for [the VCCB s] services and assistance. But at no
time was | ever infornmed about the [OVR].

M5. ROBERTS said that she was also calling in to offer her
support of HB 357.

CHAIR MGU RE, upon determning that no one else wshed to
testify, closed public testinony on HB 348.
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Nunber 1791

REPRESENTATIVE GARA made a notion to adopt Anendnent 1, a

handwitten anendnent whi ch read [ origi nal punctuation
provi ded] :

Insert at p. 3 line 17 after "purpose.” "To the extent

feasi ble, new versions of this panphlet printed after

the effective date of this act shall also include

i nformati on about conpensation fromthe Violent Crines
Conpensati on Board."

Number 1796

REPRESENTATI VE ANDERSON obj ected and [asked] whether the bill's
sponsors concur with Anmendnment 1; he added that he did not think
it was necessary.

REPRESENTATI VE SAMJELS said he understood the intent of
Amendnent 1 and agreed with it, but indicated a preference for
addressing it after it has been reviewed by Legislative Legal
and Research Services to ensure that the wording will not cause
difficulties.

REPRESENTATI VE STOLTZ said he concurred wth Representative
Sanuel s's comments.

Nunmber 1853
REPRESENTATI VE GARA wi t hdrew Anendnent 1.

REPRESENTATI VE OGG pointed out that generally, when rights are
created, renedies follow along; HB 348, however, appears to
create a right wthout providing a corresponding renedy for
nonconpl i ance.

REPRESENTATI VE STOLTZE suggested that there are renedies
avai |l abl e through existing statutes.

MR. BRANCHFLOWER referred to AS 12.61.010(b), which says:

(b) Law enforcenent agenci es, prosecut ors,
corrections agencies, social services agencies, and
the courts shall nmake every reasonable effort to

ensure that victinms of crinmes have the rights set out
in (a) of this section. However, a failure to ensure
these rights does not give rise to a separate cause of
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action against | aw  enfor cenent agenci es, ot her
agencies of the state, or a political subdivision of
t he state.

MR. BRANCHFLOWER characterized the above |anguage as a hold
harm ess provision, with the OVR primarily providing education
to | aw enforcenent agencies. However, in extrene cases, the OVR
can undertake other renedies available wunder its authorizing
statutes; these renedies essentially anount to providing reports
to the public. He added that such has been done in the past in
exceptional cases.

REPRESENTATI VE OGG said he just wanted it to be clear that [HB
348] creates a right that has no corresponding renedy if that
right is violated.

REPRESENTATI VE GRUENBERG turned attention to page 3, lines 11-
12. He asked whether class A m sdeneanors involving theft woul d
fall under the OVR s jurisdiction.

MR. BRANCHFLOWER said no, reiterating that the only class A
m sdenmeanors that fall wunder the OVR s jurisdiction involve
donestic violence or crinmes against a person under AS 11.41.

CHAI R McGU RE, upon |earning that sonmeone el se wished to testify
on HB 348, reopened public testinony.

Number 2051

ANNA FAI RCLOUGH, Executive Director, Standing Together Against
Rape (STAR); Member , Anchorage Assenbly, Muni ci pality of
Anchorage (MJA), renmarked that [as the Executive Director of
STAR], she'd attended a neeting with Victinms For Justice, Inc.
(VRJ), the Alaska Wnen's Resource Center (AWRC), and Abused
Wnen's Aid in Cisis (AVAIC) - the donestic violence shelter in
Anchorage - during which the concern was raised that HB 348
m ght engender a fiscal note should |law enforcenent officers in
Anchorage notify every crine victimof the O/R  She el aborat ed:
"Qur concern is that sonehow the [OVR] would becone a
clearinghouse or the referral base for victim services in
Anchor age. "

M5. FAIRCLOQUGH, as an Anchorage Assenbly nenber, relayed that
the assenbly had had a |ess than desirable experience with the
OVR in relation to the Godfrey case. She expressed a desire to
discuss in detail with commttee nenbers, at another tine, how
the OVR presented information to the public, the service that
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this provided, what Anchorage was already involved in doing, and
how [the OVR s involvenent] did not expedite the process. She
acknow edged that the OV/R s intent was noble, but said that her
concern and dissatisfaction stemed fromthe fact that Anchorage
had already been doing all the things that the OVR publicly
suggest ed. "When it becanme a public ping-pong paddle with who

had jurisdiction, it was a very unconfortable feeling as an
Anchorage Assenbly nenber - to sit on that."

MS. FAI RCLOUGH [on behal f of STAR] pondered whether, should the
OVR becone a referral office, nore people will be hired in order
to deal with possible workl oad increases.

CHAIR MGUIRE read brief portions of the OVR s brochure.

REPRESENTATI VE SAMUEL S surm sed t hat soci al service
organi zations would only be helped by ensuring that information
about the OVR gets distributed. "The [OVR] is basically a |law
firm...; they're just the onbudsman,” he remarked, adding that
the OVR will be able to let those that call their office know
about ot her avail abl e resources.

Nunber 2219

M5. FAI RCLOUGH argued, however, that from the point of view of
sexual assault victins, another |ayer of bureaucracy is not a
good thing - it wll not nmake them cone forward; instead, it
will stop themfrom seeking hel p.

CHAI R McGQUJI RE pointed out, however, that HB 348 nerely requires
that information about the OVR gets distributed to crine
victinms; it doesn't mandate that victinms go through the OVR in

order to receive any other organization's services. "I'n point
of fact, this is in addition, perhaps, to any other resources
that are available to a wonan in that [situation],"” she added.

She said she sees no harmin requiring distribution of the OVR
br ochure.

M5. FAI RCLOUGH renmarked that at the aforenentioned neeting, none
of the groups present took a position on HB 348. She offered
her belief that the Anchorage Police Departnment (APD) does not
want to become a referral service and is, in fact, trying to
consolidate all of the pieces of literature it is now
distributing regarding the social service organizations that are
avai |l abl e in Anchor age.
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CHAI R McCGU RE expl ai ned, however, that an inportant distinction
is that the OVR was statutorily created for the purpose of

enforcing victins' constitutional Ilegal rights, whereas the
opportunity to access STAR and simlar organizations is not a
legal right - it is sinply an opportunity.

REPRESENTATI VE GARA asked whether the concern about excessive
literature is something the | egislature ought to consider.

CHAIR McGUI RE reiterated the distinction between the OVR and
social services organizations. The OVR enforces victins'
constitutional rights, rights nuch Ilike those afforded to
defendants as a result of case law. Wth regard to whether |aw
enforcenment should be required to distribute information about
the OVR she said, "I think it is critical because | think
[that] when a crine occurs, there ought to be as nuch attention
paid to the victine as there [is] to the defendants; it's
critical for nme to know that ... an officer ... responding to an
incident is paying ... attention to both sides of the equation.”
The nore attention that can be given to victinms' rights, the
better, she indicated, adding that it is also inportant to
continue other forns of outreach to victins.

TAPE 04-3, SIDE B

Number 2393

M5. FAIRCLOUGH, in response to Representative Gara, said she
believes the police in Anchorage are doing all they can to
reduce excessive literature. Furthernore, the police aren't
mandated to carry those other vehicles of information. MVs.

Faircl ough relayed that she wasn't opposed to the distribution
of the material; however, if there is a way to consolidate it,
then there would be one piece rather than nultiple pieces. She
noted that carrying a particular anount of any kind of brochure
wll be an issue, she said. Ms. Fairclough clarified that "we"
do want victinms to be supported whenever possible, although she
didn't want [the OVR] to becone a referral service for victins.
The police were trying to avoid the aforenmentioned by creating
one panphlet that would detail all the services available to
victinms. Al though there have been assurances that the OVR won't
become a referral service, she expressed concern that victins
with the OVR' s brochure will start calling its nunber

CHAIR M@QU RE said she would continue to make sure that the OVR
woul dn't beconme a bureaucratic barrier to obtaining the other
services that are avail abl e. Furthernmore, there is no intention
for the OVR to becone a cl earinghouse.
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M5. FAIRCLOUGH noted that there are hundreds of thousands of
other victinms that are unrepresented. She relayed her belief
that police officers will continue to hand out the nanes of
organi zati ons such as AWAIC, AWRC, and STAR  She noted that she
is the new legislative chair for the Al aska Network on Donestic
Violence & Sexual Assaul t ( ANDVSA) , and expressed her
appreciation for various pieces of legislation dealing with [the
i ssues with which she is invol ved].

REPRESENTATI VE GARA noted that his staff would be working on an
amendnent regarding information about the Violent Crines
Conpensati on Board.

CHAIR McGUI RE nentioned that Anchorage Assenbl ynen Trenai ne and
Traini were in attendance. Upon determning that there was no
further conmttee discussion, Chair McGQuire set HB 348 aside.

HB 357 - RESTI TUTI ON

Nunber 2177

CHAI R Mc@U RE announced that the next order of business would be
HOUSE BILL NO 357, "An Act relating to restitution; and

providing for an effective date.” House Bill 357 has four prine
sponsors: Representatives Stoltze, Dahlstrom Samuels, and
McQui re.

Nunber 2165

REPRESENTATI VE SAMJELS noved to adopt the proposed CS for HB
357, 23-LS1384\D, Luckhaupt, 1/20/04, as the work draft.

REPRESENTATI VE SAMUJELS, one of the prine sponsors of HB 357
stated that the changes enbodied in Version D can be found on
page 2, line 26, where a new Section 5 was added. This new
Section 5 clarifies that the court retains jurisdiction into
adul t hood.

Nunber 2141

CHAIR MGURE remarked that there was no objection to the
motion. Therefore, Version D was before the commttee.

REPRESENTATI VE SAMUJELS pointed out that the commttee packet

should contain a sponsor statenent and a letter of support from
the Anchorage School District. He highlighted the | anguage
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change from "may" to "shall" on page 1, line 4. The result of
this change will be that if an individual causes soneone else
financial hardship, then that individual will pay at |east part

of the price. Wth regard to new Section 5, he opined that a
[juvenile] shouldn't be let off the hook [just because he/she
turns 18].

REPRESENTATI VE GRUENBERG provided the comrittee with a copy of
the current AS 12.55. 045. He relayed his understanding that
even wth respect to a large anmount of restitution, [the repea
of AS 12.55.045(f)] is taking away the court's flexibility to
consider the defendant's ability to pay restitution. This could
lead to a very unfair result. He posed an exanple in which a
young person, wth dependants to support, does danage to a
school  buil di ng. If the court <can't even consider [the
defendant's ability to pay], it may lead to innocent children
being left with no support. Therefore, he opined, the court, in
sone cases, should be able to consider such things. He said he
hesitates to conpletely repeal AS 12.55.045(f), which, he
recalled, requires the defendant to show clear and convincing
evidence of his/her inability to pay. He announced that he
supports the legislation itself, but reiterated his belief that
the court should have sone flexibility to consider the
[defendant's ability to pay].

REPRESENTATI VE SAMUELS noted that AS 12.55.045(f) includes the

foll owi ng | anguage: "the defendant's sentence includes a period
of unsuspended incarceration exceeding 90 days". He renmarked
that of course the individual has no ability to pay during the
90 days when he/she is incarcerated and not worKking. However

the individual shouldn't be let off the hook when the individual
is no |onger incarcerated. He remarked that the individual
should be rem nded of what he/she did even if it's through
paynment of only $10 per week. He offered his belief that

providing latitude to the courts neans that there could be
unfair situations fromjudge to judge.

REPRESENTATI VE  GRUENBERG suggested that perhaps this is
sonet hing that needs to be discussed between now and the bill's
next heari ng.

Nunber 1762
TAMARA de LUCI A, Associate Victins' R ghts Advocate, Ofice of
Victimse' Rights (OVR), Alaska State Legislature, noted that AS

34.50.020 currently caps damages for vandalism against public
bui | di ngs, including school vandalism comrtted by mnors at
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$10, 000. House Bill 357 will bring AS 12.55.045 into line wth

the [current] stated |egislative purpose: "a public policy
favors requiring crimnals to conpensate for damges and
injuries to their victins". She highlighted that victins of a
terrible crime can never be nade whole. Al t hough nuch of the

suffering that wvictins go through can't be conpensated, a
restitution award is a way in which a defendant can attenpt to
right the wong.

M5. de LUCIA characterized the provision repealing the court's
ability to take into account an offender's ability to pay
restitution as inportant. She explained that often the court
reduces the restitution award when an offender has been
sentenced to jail time because the defendant's earnings while
incarcerated wll be nomnal or nonexistent. However, a
reduction in the restitution award doesn't account for a
potential w ndfall that that offender may receive during his/her
lifetime nor does it account for the possibility that the
of fender may obtain a good job and then be able to conpensate
the victim O fenders are often young and have a lifetine of
earni ngs ahead of them She opined that allowing restitution
judgnments to be reduced from the actual damages suffered is
unfair to the victim and does not hold offenders accountable for
their crine.

Nunmber 1680

CHAIR McGU RE, one of the prinme sponsors of HB 357, turned to AS
34.45.020 and noted that it only refers to m nors.

REPRESENTATI VE GARA said he supported obtaining every |ast penny
of restitution possible from sonmeone who commts a crine against
soneone else, and therefore he agrees with the concept and the
approach. However, he expressed concern with regard to del eting

any reference to the crimnal's ability to pay. He posed an
exanple in which a crimnal disfigures soneone and this results
in $500,000 worth of nedical bills. The judge in such a

situation has the ability to place the offender in jail and
retain jurisdiction over the offender for 10 years fromthe date
of the crine. Under HB 357, the judge wouldn't be able to
consider the defendant's ability to pay and, thus, over the
course of the next 10 years this defendant woul d have to cone up
wi th $500,000 while the court has jurisdiction. Therefore, he
expressed concern that HB 357 nmay result in the court saying
that the defendant nust pay nore noney than he/she wll ever
have. He questioned whether the aforenentioned nmay cross a
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constitutional line and thus he asked if any constitutional
research had been done on this nmatter.

M5. de LUCI A responded that Article 1, Section 24, gives victins
a constitutional right to restitution fromtheir offenders. She
said that she doesn't have any information that indicates this
provision wuld go against the constitutional rights of
def endant s. However, she noted that she isn't an authority on
the latter. In further response to Representative Gara, M. de
Lucia specified that she had done no research [regardi ng whet her
HB 357 may cross a constitutional line].

Number 1449

JUDI TH McARTHUR (ph) infornmed the committee of her daughter's
car accident, which resulted in $420,000 worth of medical bills
to date for her and her friend. She pointed out that there was
a separate hearing for restitution during which the defendant
deni ed having any property, although sone research reveal ed that

the defendant did own property. The defendant clainmed that
because the state had taken his driver's l|icense, he [was
earning] insufficient noney to pay restitution. Ms. MArt hur

noted that her daughter had to replace her car, which wasn't
considered in restitution. Furthernore, because of neurol ogica
deficits [due to this incident] it's taking six years [for her

daughter] to conplete college. She echoed earlier sentinents
that restitution can never nake her daughter and her friend
whole. "Restitution does need to be ordered; it does need to be

made, " she sai d.
Nunber 1312

LI NDA WLSON, Deputy Director, Alaska Public Defender Agency,
Department of Admnistration (DOA), began by saying that
al t hough t he [ PDA] certainly supports restitution and
restorative justice, it does have concerns with HB 357. The
| anguage change from "may" to "shall" is problematic because
nowhere in the legislation is there |anguage specifying that
there be a request from the victim for reinbursenent of |oss.
She asked if [this |anguage change] would require the court to
go through a process to determ ne the anpunt of any | oss. She
noted that many tines victinms don't request restitution.

M5. WLSON turned to the fiscal note and the provision repealing
AS 12.55.045(e) and (f). As nentioned earlier, she remarked, if
a large anount of restitution is owed, there is the presunption
that the defendant has the ability to pay, and so the defendant
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woul d have to overcone that presunption. Wthout taking into
consideration the defendant's ability to pay, she said she felt
that the legislation binds the ability of the courts and the
judges to be fair in determning restitution.

M5. WLSON posed a situation in which a defendant is unable to
pay, yet that is part of the conditions for release. Currently,
in such a situation, if the defendant petitions for revocation
of the defendant's probation, it nust be proven that it was a
wllful violation. Therefore, there is a process by which to
determ ne whether the defendant can pay or not and whether the
nonpaynent is wllful.

REPRESENTATI VE GARA said he is trying to determ ne whether there
m ght be a constitutional problemwth [the bill], for exanple,
in a situation in which an individual pays as nuch as he/she can
inrestitution but [still] doesn't have enough to pay it all.

M5. WLSON answered that it would be cruel and unusua
puni shnment to incarcerate an individual for his/her inability to
pay [restitution].

Nunber 0941

REBECCA ROBERTS (ph) informed the committee that she is the
parent of a child who was permanently disfigured as the result
of a violent crine. She indicated she supported HB 357 because
it would require judges to order restitution in every case in

which victinms have suffered financial |oss. In the case of a
juvenile, she opined that a juvenile's restitution order should
survive past the legal age of 19. Ms. Roberts relayed her

belief that young offenders should be held accountabl e. By not
ordering restitution the juvenile justice system is |eading
youth into thinking that there are no serious conseguences to
crinme. Many studies confirm that repeat offenders commt nuch,
if not nost, of the predator violent crine. Furt hernore, nany
juvenile offenders are becomng violent at earlier ages. MVs.
Roberts concl uded by urging the commttee to pass HB 357.

CHAIR MGU RE, upon determning that no one else wshed to
testify, closed public testinony.

REPRESENTATI VE SAMJELS turned to the constitutional issues and
highlighted that victine have a constitutional right to
restitution "right off the bat." Therefore, he opined, forcing
the court to make the judgnment is not going to be a problem He
reiterated his earlier sentinments regarding the need for those
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[juveniles] who commt crinmes to pay into their adulthood [when

able to do so]. He said he would obtain an opinion from
Legi sl ative Legal and Resear ch Servi ces regar di ng t he
constitutionality of such. He also offered to review

[ subsection] (f) of the current statute in order to see that
everyone's concerns are addressed.

CHAIR MGU RE suggested that Legislative Legal and Research
Services should also be asked to review nmandatory m ninum

sentences because she believes that issue wll engender a
simlar line of questions. By not renoving subsection (i), by
taking away the courts' discretion, and by requiring that the
defendant pay restitution in some way, [it wll result] in
"beefing up" a part of the sentence. It will be interesting,

she remarked, to see what Legislative Legal and Research
Services returns on the aforenmentioned issue as well as the one
regarding how the [defendant's] constitutional right bunps up
against the victims constitutional right to restitution.

REPRESENTATI VE GARA clarified that he wasn't saying that [the
| egi slation] is unconstitutional; rather, that he didn't want to
pass legislation that wuld jeopardize an existing statute
nerely because there was a desire to have a better one.

Number 0591

CHAI R McGUI RE announced that CSHB 357 [Version D] would be set
asi de.

HB 349 - | LLEGALLY OBTAI NED EVI DENCE

Nunber 0511

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 349, "An Act anending Rule 412, Al aska Rules of
Evi dence. " House Bill 349 has four prinme sponsors:
Representatives Stoltze, Dahlstrom Samuels, and McQuire.

The conmittee took an at-ease from3:33 p.m to 3:44 p.m

REPRESENTATI VE SAMJELS, one of the prine sponsors of HB 349,
specified that HB 349 will amend a court rule. He expl ai ned
that presently, when there is a violation of Mranda, a
statenent or evidence can be excluded from court and can only
come to light in a subsequent perjury trial. |In Anchorage there
was a case in which a man provide statenments detailing how he
murdered his wife. However, on the witness stand the man told a
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conpletely different story. This man was subsequently given a
sentence of up to 99 years. Had the state not been able to
convict himthe way it did, and had it instead had to go after
him for perjury, the man woul d've faced a sentence of six years.
Representative Sanuels explained that HB 349 attenpts to change
the rule such that if a defendant chooses to [confess] during
the investigative process and then later gives a conpletely
different story while on the stand, the original statement can
be brought forth so that the jury can decide which of the

defendant's statenents was the truth. The bill contains a
caveat on page 2, lines 1-2, which specifies, "shows that the
statenent was otherwise voluntary and not coerced". The

af orenenti oned |anguage would retain the judge's ability to
preclude a coerced statenent under any circunstances, but wll
all ow statenents to be used if there was a "technical violation"
of M randa.

CHAIR MGU RE, one of the prine sponsors of HB 349, inforned the
commttee that what [HB 349 proposes] is already the |aw under
the federal rules of evidence. She noted that many ot her states
have this law as well, highlighted that under such rules, the
jury decides which statenment has nore credibility.

Nunmber 0118

STEPHEN BRANCHFLOWER, Director, Ofice of Victins' R ghts (OVR
Al aska State Legislature, turned to the notion of suppression

which stenms from the concept of the exclusionary rule. The
exclusionary rule is based on the prem se that police shouldn't
be rewarded for enforcing the law incorrectly. Therefore, if

the police break the law, the jury doesn't get to hear the
evi dence. He enphasi zed that the rule change enbodied in HB 349
doesn't change the exclusionary rule or the doctrine of
suppr essi on. However, the | egislation does hold defendants who
use Mranda and other rights as a sword [rather than a shield].

TAPE 04-4, SIDE A
Number 0001

MR. BRANCHFLOWER stated that what is being proposed via HB 349
has been the law in federal courts since 1971 as a result of a
U.S. Suprenme Court decision in Harris v. New York, 401 U S. 222
(1971). The following are statements M. Branchf | ower
attributed to Chief Justice Burger regarding that decision:

Every crimnal defendant is privileged to testify in
his own defense, or to refuse to do so, but that
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privilege cannot be construed to include the right to
commt perjury.

The shield provided by Mranda cannot be perverted
into a license to use perjury by way of a defense,
free from the risk of confrontation wth prior
i nconsi stent utterances.

MR. BRANCHFLOWER indicated that HB 349's rule change would
prevent just such [perversions] from occurring.

REPRESENTATI VE GARA asked if there were constitutional rules
which require, under any circunstances, that a statenent be
taped and kept.

MR. BRANCHFLOWER replied that under Alaska law, there are a
couple of cases - one of them being the Alaska Suprene Court
case, Stephan v. State of Alaska, 711 P.2d 1156 (Al aska 1985) -
whi ch say that during a custodial interrogation which occurs at
a place of detention, the police are required to tape record the

entire statenent including the reading of the rights. I f that
is not done, he explained, unless the police can denonstrate one
of the exceptions - for exanple, the malfunction of the tape

recorder, or if the defendant wi shed to talk but declined to do
so on tape - there is what is called a per se rule of exclusion.

REPRESENTATI VE GARA gave a hypothetical exanple of a taped

custodial interrogation of a sixteen-year-old defendant and a
badly notivated | aw enforcenent officer who "has it out for" the
defendant. \What happens if the officer "accidentally" |oses the

tape, shows up at trial, and says the defendant admtted the
crinme, he asked. He questioned whether or not HB 349 allows the
officer to get away with saying the tape was | ost.

Number 0330

MR. BRANCHFLOWER answered that it does not. He said that the
state would have to sustain a burden of proof in a pretrial
hearing and show that there was good faith on the part of the
officer losing the tape. Assuming that the state would prevail

the defendant would always still have the ability to argue a
bias on the part of the police officer, he said. What this
amendnent seeks to address is the situation where the defendant
woul d make sonme claim that was inconsistent with that earlier

st at enent . Referring to the aforenentioned hypothetical case,
he said such cases usually get screened out or are resolved with
a plea or reduction. House Bill 349 is designed to address
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egregious situations in which what happened on the tape is
cl ear, he added.

REPRESENTATI VE GARA asked for clarification about evidence not
bei ng excl uded any nore.

MR. BRANCHFLOWER replied that there is a requirenment under
paragraph (1)(B) that statements be voluntary and not coerced
so there is still an elenent that the state has to address.

REPRESENTATI VE GARA argued that [in his hypothetical case], HB
349 says that the officer who loses the tape in bad faith can
come in and testify that the sixteen-year-old defendant said he
didit.

MR. BRANCHFLOWER replied that that would be the case only if,
first, the judge rules in the state's favor in a pretrial issue
regarding the requirenent to tape record, and second, only if
the defendant takes the stand and lies. The bill doesn't allow
the state to do anything different than what it is permtted to
do now in terns of its case in chief; excluded statenents are
still excluded and suppressed statenents are still suppressed,
he sai d. The only change cones about when the defendant takes
the stand and |lies, he added.

CHAIR McGU RE said she thought M. Branchflower's explanation
was very clear. She stated that the bill really applies to
t hose cases where defendants are going to take the stand and use
this law, in effect, as a sword, in order to be able to say
what ever they want because the fact that they have nade prior
i nconsi stent statenents will not be introduced or becone part of
the record for the jury to consider.

Nunmber 0615

REPRESENTATI VE GARA said that he understood that the bill only
applies once the defendant wants to testify. He again
guestioned the allowance of illegally obtained evidence.

MR. BRANCHFLOWER reiterated that the court would first have to
rule on the admissibility of the earlier statenents when the
tape is mssing. If the officer lies during rebuttal, it would
beconme a question of credibility. Wthout any tape, the state
woul d have a tough burden to sustain, he said, adding, again,
that these kinds of cases would be infrequent.
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REPRESENTATI VE GARA agreed that this type of case would be rare,
but added:

Those are the kinds of things that Congress thought
woul dn't occur under the [Uniting and Strengthening
America by Providing Appropriate Tools Required to
Intercept and Qbstruct Terrorism (USA PATRI OT ACT) Act

of 2001] too and they all voted for it ...; it's these
occurrences t hat rarely ever happen that t he
constitution is there ... to prevent from ever
happeni ng.

MR. BRANCHFLOWER said he agreed, but noted that situations Iike
the aforenentioned Anchorage exanple happen nore often when
defendants learn from their lawers that their confessions are
nonexi stent and so they then testify when they ought not to.

CHAIR MGQURE stated, "You still have to prove that the
statenent was voluntary and uncoerced,” and enphasized the
i nportance of this point.

REPRESENTATI VE GARA agreed. He asked whether HB 349 is altering
a court ruling or the [Alaska State] Constitution.

MR. BRANCHFLOWER answered that Rule 412 of the Al aska Rul es of
Evi dence was pronul gated and anended by the Al aska Suprene Court
through its constitutionally granted authority. Rule 412 is
derived fromwhat used to be called [Crimnal] Rule 26(g) of the
Al aska Rules of Crimnal Procedures, he said, and explained that
it was amended in 1979 by adding the exception for perjury so
that it would be possible for a person who commts perjury to be
prosecuted in a separate prosecution. That was the Wrtham v.
State case. He said HB 349 is not changing the constitution,
but is in line with what is constitutionally permtted. If the
rule was changed by the Suprene Court in 1979 to permt for
collateral prosecution for perjury, he said, then he doesn't see
a problemw th now changing the rule by a two-thirds vote.

REPRESENTATI VE GARA asked whether case |law has said that Rule
412 is required by the Al aska State Constitution.

Nunmber 1090
MR. BRANCHFLOWER indicated that there was not, adding that the
clearest indication is the Wrtham case, which said that it

doesn't offend the Alaska State Constitution to use illegally
sei zed evidence, though such use is Ilimted to a collateral
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prosecution for perjury. In response to a question he cited
Wrthamv. State, 641 P2d 223 (Al aska App. 1982).

CHAIR McGU RE indicated that nmenbers would be provided a copy of
t hat case.

REPRESENTATI VE GARA asked for clarification of the rule before

Wor t ham He surm sed that illegally obtained evidence couldn't
be used in a subsequent prosecution, but then Wrtham nmade the
exception for perjury. He asked if HB 349 creates a nuch

br oader excepti on.

MR. BRANCHFLOWER replied that it is broader in the sense that
the jury in the principle case will know that the defendant is
| ying, as opposed to having a collateral prosecution. He noted
that if a person was on trial for first degree nurder it is a
small hindrance to risk a prosecution for a class C felony or a
cl ass B fel ony.

REPRESENTATI VE OGG said that in sone areas, the Alaska State
Constitution is broader than the U. S Constitution in its

protection of citizens' rights. He asked how other states’
constitutions conpare to the Alaska State Constitution wth
regard to the issues the bill addresses.

MR. BRANCHFLOWER replied that he did not know.

REPRESENTATI VE OGG said that he would like to get information on
t hat point.

REPRESENTATI VE SAMJELS agreed to investigate that point.

CHAIR MGURE referred to a handout in nenbers' packets
detailing the comrentary regarding Rule 412, and noted that it
makes reference to Wrtham and whether or not Rule 412 is
constitutionally based. According to that comentary, there is
precedent for changing court rules at the suprenme court |evel
she said, adding that she does not believe such requires a
constitutional change. She acknowl edged that it mght be
interesting to see what other states have done with regard to
this issue.

Number 1290
REPRESENTATI VE OGG asked why the | anguage, "if it is relevant to

the guilt or innocence" was left out of [paragraph] (1)(B),
remar ki ng that perhaps such |anguage ought to be inserted after
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"statenent” in order to narrow the wuse of the proposed
exception.

MR. BRANCHFLOWER said that guilt or innocence is the focus of
any trial, addi ng that ultimtely, it is the judge's
responsibility to admt reliable evidence that goes to determ ne
guilt or innocence.

REPRESENTATI VE OGG stated his concern that the current | anguage
is quite broad.

MR.  BRANCHFLOWER, remarking that he did not know why the
af orenenti oned |anguage was not included in paragraph (1)(B),
said that it should be added for clarity.

REPRESENTATIVE OGG recommended that there be a committee
substitute that included that |anguage.

CHAI R MGUI RE agr eed.
Nunmber 1498
LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),

Department of Administration (DOA), said that there is a need to
| ook at the purpose of Rule 412 and what it addresses, and to

remenber the reason why this exclusionary rule cane about. I n
the past, |aw enforcenent has broken the law to obtain evidence:
cheated, lied, or done sonmething illegal. Such evi dence has

been ruled as ineligible by the state, she added. She said that
the exanple given by Representative Gara was a good exanple of a
"swearing match" where the defendant, the sixteen-year-old Kkid,
woul d lose to the | aw enforcenent officer. She said the current
rule will keep law enforcenent in check and encourage them to
behave | egally.

M5. WLSON said that the second part of the bill is extrenely
probl emati c. It tal ks about wusing evidence illegally obtained
to inpeach a witness, and this could be any witness. A wtness
could be called by the state, set up as a "straw man" and then
the state could say, "This is an adverse wtness, a hostile
witness, and | want to inpeach them™ That w tness could be
used to then get in the evidence that has been suppressed. It
seens |ike an opportunity to get around the exclusionary rule,
because paragraph (2)(B) says, "any prosecution to inpeach a
witness if the prosecution shows that the evidence was not
obtained in substantial wviolation of rights of the wtness."
Therefore, she remarked, it seens |like one wouldn't necessarily
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even have the defendant taking the stand in that situation;
i nstead, statenents made by a witness called by either the state
or the defense could be used against a defendant. Thi s
possibility certainly raises concern, she added.

M5. WLSON said that some version of the current evidence rule
has been in effect since 1979, nentioning that there are
specific Alaska cases in which the Al aska Suprenme Court has used
this rule. She agreed that the Alaska State Constitution is
nore broadly construed than the U S. Constitution and, as a
result, there are constitutional wunderpinnings to this rule
regarding due process and other rights which insure that the
police are not encouraged to behave illegally by canceling out
the current rule regarding illegally obtained evidence if the
defendant elects to testify.

CHAIR MGU RE remarked that at the federal |evel, a person would
be subject to what is being proposed via HB 349 because the
federal governnent has had a simlar rule in place since 1971
due to a U S. Suprene Court case.

Number 1833

M5. WLSON pointed out, however, that Alaska laws do not mrror
federal laws, adding that the Harris v. New York decision is an
exanple of the Alaska Suprene Court disagreeing with the nerits
of a [federal] decision. She said that in nany respects, Al aska
has differed from the federal governnent in how it prosecutes
cases, and nmentioned the USA PATRIOT Act as an exanple. The
right to privacy is in the Al askan State Constitution but not in
the Federal Constitution, she remarked, suggesting that none
would want to mnimze that right by conparing it to what m ght
happen on that issue in federal court.

CHAIR MGU RE argued, however, that Alaskans also celebrate
personal responsibility, and opined that a defendant who would
attenpt to use [the current rule] as a [sword] is a coward. She
said that she is concerned about the defendant's rights, also,
but [the situation that occurred in Anchorage] goes too far. In
concl usi on she sai d:

| just think that you cannot use it as a [sword] ...

and you ought to have the ability, if you take the
stand, to explain [a prior statenment] away; if you
made that statenment wunder duress, if you made that
statenent because you didn't wunderstand or out of
confusion, you wll be afforded the opportunity to
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explain that to a jury, but | don't think you can take
the stand sinply to use it as a [sword].

REPRESENTATI VE GARA said that a bill is never black and white
and that sonetines when a bill passes, "a lot of things are
better, and sone things are worse, and if you don't pass the
bill, a lot of things are bad, but sonme things are better."” He

characterized HB 349 as one of those bills. For exanple, if HB
349 is not passed, perhaps a certain nunber of defendants wl|
get away w thout being held accountable, but if it is passed,
perhaps |aw enforcenent officers will receive the nessage that
they can engage in illegal conduct wthout suffering any
consequences. He indicated that he wanted to nove beyond havi ng
the debate nerely be: if one opposes the bill then one is pro-
crine, and if one supports the bill then one is anti-civil
l'i berties.

REPRESENTATI VE GARA surm sed that the circunstance the sponsors
are trying to get to is the circunstance in which a defendant
decides to testify, but has made, or is alleged to have made
prior inconsistent statenents; the sponsors want to be able to
i npeach that defendant. He asked whether HB 349 allows
illegally obtained evidence to be used even if the defendant
doesn't take the stand.

Nunber 2031

M5. WLSON said yes, noting that paragraph (2)(B) refers to
i npeaching a W tness.

REPRESENTATI VE GARA asked if there would be a way to word that
provision so that it only addresses the issue of the defendant
taki ng the stand.

M5. WLSON suggested that changing the word "witness" to
"def endant” woul d be an inprovenent.

REPRESENTATI VE SAMJELS i ndi cated that he would have Legislative
Legal and Research Services | ook into that issue.

CHAIR McGQUIRE offered that the kind of situation the bill 1is
attenpting to address is when the defendant chooses to take the
stand in a perceived attenpt to use this law as a [sword].

REPRESENTATI VE SAMJEL said that it is not an easy issue, and

gave exanples of citizens being [victimzed] by a guilty
def endant who had confessed but was then acquitted. He said
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that this is how citizens lose faith in their governnment. There
is a balancing act that needs to happen, he remarked.

CHAIR McGUI RE agreed, adding that she didn't want to encourage
police m sconduct or coercion of defendants and w t nesses.

REPRESENTATI VE GRUENBERG referred to page 2, line 4, and asked
whet her that |anguage contained a typo; specifically, did there
need to be a "the" between "to" and "issue". In other words
shoul d that |anguage read: "if it is relevant to the issue".

REPRESENTATI VE SAMUELS said he woul d research that point.
Number 2248

ANNA FAlI RCLOUGH, Executive Director, Standing Together Against
Rape (STAR); Menber , Anchorage Assenbly, Municipality of
Anchorage (M), asked whether the defendant actually had to use
a violation of Mranda as a defense in order to trigger what is
bei ng proposed in HB 349.

REPRESENTATI VE SAMUELS replied that it applies if the defendant
chooses to testify that he is innocent, but there is an old
statenent admitting guilt; then the old statenment is brought in
and the issue of gqguilt or innocence is left up to the jury to
deci de.

MS. FAIRCLOUGH surm sed, then, that if the defendant chooses to
use it as a [sword] so that evidence can't cone forward, then
he/ she is the one who causes that evidence to be excluded, not
the police officer.

CHAIR MGU RE agreed and said that it is the defendant who nakes
the plea for evidence to be excluded based on police m sconduct
[or] a Mranda violation; that evidence is then off the table.

M5. FAIRCLOUGH restated her opinion that it wouldn't matter if
the tape is lost or not as long as the defendant is not the one
going forward using that excuse as his defense.

REPRESENTATI VE GARA said that it won't matter if the defendant
is the first one to claim the statement was taken illegally,
because ultimately the court will address that issue.

TAPE 04-4, SIDE B
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MS. FAI RCLOUGH rel ayed that she supports HB 349, adding that she
wants to see credibility returned to the justice system

Nunber 2346

REPRESENTATI VE GRUENBERG made a notion to adopt [Amendnent 1],
to add "the" on page 2, line 4, between "to" and "issue".

CHAIR MGUI RE asked if there was any objection [to Armendnent 1].
REPRESENTATI VE SAMUJELS said he had no objection to Armendnent 1.

[ Alt hough Representative Holm stated that he objected, this
appeared to be in jest; therefore, Anendnent 1 was treated as
adopt ed. ]

REPRESENTATI VE GRUENBERG - turning attention to page 1, line 15,
and on page 2, [line 7] - relayed that there was no such thing
as a prosecution to inpeach a witness. He said that inpeachnent
is a trial technique, an evidentiary technique. He said he
wanted to have that part of the bill clarified, perhaps changed,
because there is "no such aninal."

CHAIR MGU RE remarked that perjury would be a separate trial on
t he sane basic [case].

REPRESENTATI VE GRUENBERG agreed, and suggested adding a comm

after "prosecution" on page 1, |line 15, and on page 2, [line 7].
He acknow edged, however, that it mght be better to not limt
the bill to a prosecution, but allow for inpeachnent in a civi

context, al so.
Nunmber 2248

CHAIR MGU RE agreed, and asked Representative Sanuels to
i nvestigate that issue.

REPRESENTATI VE GRUENBERG noted that except in a civil case, the
trier of fact cannot comment to the jury when sonebody cl ains,
for exanple, the privilege against self-incrimnation. He said

that if the evidence is illegally obtained, there would have to
be a caution that it can only be wused for the purpose of
i npeachnent . He opined that such a caution would be absolutely
essential for HB 349. He added that if the prosecution is going
to be wusing illegal evidence for the Ilimted purpose of
i npeachnent, they should be required to give advance notice to
the defense that if their witness takes the stand there will be
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a hearing outside the presence of the jury. The judge, then

woul d determ ne whether a cautionary instruction could be given
or whether the prejudicial value would outweigh the probative
val ue. He then turned to the issue of a civil prosecution, and
suggested that that should be investigated as well.

CHAIR MGU RE, addressing Representative Samuels, asked that

before the bill's next hearing, he give consideration to the
i ssue of whether to include both civil and crimnal cases, and
to the issue of «clarifying the bill as it relates to
i npeachnent .

REPRESENTATI VE SAMUJELS said he thought the prosecution shoul dn't
have to give notice that it was going to inplenent a court rule.

Instead, he opined, the defense |awer should tell his/her
client that if the client changes his/her story, the issue wll
conme back to the table. He remarked that he'd hate to put a

burden on the prosecution.

REPRESENTATI VE GRUENBERG stated, however, that the danger is
that in a crimnal case, the jury can't help but consider
illegally obtained evidence beyond the purpose of inpeachnent,
and this could severely inpact the rights of the defendant.
What is normally done in that situation is for a hearing to be
hel d outside the presence of the jury in order to argue that
I ssue. But in order to do that, notice has to be given. The
i ssue is not whether the |awer knows the rules of evidence. |If
one waits until the person has taken the stand and "opened the
door," then it's too | ate, he opined.

Nunber 2007

REPRESENTATI VE =~ SAMUJELS  mai nt ai ned hi s bel i ef t hat t he
prosecution does not know what is going to be said and the
defense is not going to tell them

CHAIR McGQUIRE said that the court would decide what to put into
the jury instructions. She said she assumes that any judge
would meke it clear to the jury that they may only take the
statenments into account for inpeachnent purposes, not to the
guestion of guilt or innocence.

REPRESENTATI VE CGRUENBERG pointed out that [those instructions]
woul d be given at the tine the testinony is given.

CHAIR McGQU RE surmsed that this issue wouldn't be addressed by
the bill; rather, it will be decided by the court.
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REPRESENTATI VE GARA, in conclusion, pointed out that sonetines,
when it is easier to prosecute a guilty person, it is then also
easier to prosecute an innocent person. He suggested that a | ot
nore di scussion of the bill is needed to get a bal ance.

[ HB 349, as anended, was held over.]

ADJ OQURNVENT

Number 1938

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 4:50 p.m
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