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SPONSOR(S): RLS BY REQUEST OF THE GOVERNOR

Jrn-Date Jr n- Page Action

02/ 19/ 03 0250 (H) READ THE FI RST TI ME -
REFERRALS

02/ 19/ 03 0250 (H) L&C, FIN

02/ 19/ 03 0250 (H) FN1: ( CED)

02/ 19/ 03 0250 (H GOVERNOR S TRANSM TTAL LETTER

03/ 10/ 03 (H) L&C AT 3:15 PM CAPI TOL 17

03/ 10/ 03 (H Heard & Held

03/ 10/ 03 (H M NUTE( L&C)

03/ 17/ 03 (H) L&C AT 3:15 PM CAPI TOL 17

03/ 17/ 03 (H) <Bi || Hearing Postponed to
3/ 19>

03/ 19/ 03 (H L&C AT 3:15 PM CAPI TOL 17

03/ 19/ 03 (H Heard & Hel d <Subcommittee
Assi gned>

03/19/03 (H) M NUTE( L&C)

03/ 27/ 03 (H L&C AT 1: 00 PM CAPI TOL 120
<Subcommi ttee Meeting>

03/ 27/ 03 (H) M NUTE( L&C)

04/ 10/ 03 (H L&C AT 2: 00 PM CAPI TOL 120

04/ 10/ 03 (H <Subcmt e Meeting Cancel ed>

04/ 15/ 03 (H L&C AT 1: 00 PM CAPI TOL 120
<Subcommi ttee Meeting>

04/ 15/ 03 (H) M NUTE( L&C)

04/ 23/ 03 (H L&C AT 3:15 PM CAPI TOL 17

04/ 23/ 03 (H Heard & Held
M NUTE( L&C)

04/ 25/ 03 (H L&C AT 3:15 PM CAPI TOL 17

04/ 25/ 03 (H) Moved CSHB 111(L&C) CQut of
Comm ttee
M NUTE( L&C)

04/ 28/ 03 1150 (H) L&C RPT CS(L&C) NT 1DP 1DNP
4ANR 1AM

04/ 28/ 03 1150 (H DP: ANDERSON;, DNP: LYNN; NR:
CRAWFORD,

04/ 28/ 03 1150 (H GATTO DAHLSTROM ROKEBERG

04/ 28/ 03 1150 (H AM  GUTTENBERG

04/ 28/ 03 1151 (H) FN1: (CED)

05/ 05/ 03 (H FIN AT 1: 30 PM HOUSE FI NANCE
519

05/ 05/ 03 (H <Bi || Hearing Postponed>

05/ 12/ 03 (H FIN AT 1: 30 PM HOUSE FI NANCE
519

05/ 12/ 03 (H Moved Qut of Conmmttee

05/ 12/ 03 (H M NUTE( FI N)
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05/ 13/ 03 1588 (H FIN RPT 4DP 5NR 1AM

05/ 13/ 03 1588 (H DP: MEYER, WH TAKER, FOSTER
W LLI AVS;

05/ 13/ 03 1588 (H) NR: HAWKER, KERTTULA,
BERKOW TZ,

05/ 13/ 03 1588 (H MOSES, HARRI S; AM STOLTZE

05/ 13/ 03 1588 (H) FN1: ( CED)

05/ 14/ 03 1661 (H JUD REFERRAL ADDED AFTER FI N

05/ 15/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

05/ 15/ 03 (H Meeti ng Postponed to 5/16

05/ 16/ 03 (H JUD AT 10: 00 AM CAPI TOL 120

W TNESS REG STER

BARBARA CRAVER, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency

Juneau, Al aska

POSI TI ON  STATEMENT: Spoke as the drafter of HB 111 and
responded to questions.

LEONARD A. STEI NBERG General Counsel

Al aska Communi cations Systens, Inc. (ACS)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 111, provided
comments and responded to questions.

JAMES ROVNE, Executive Director

Al aska Tel ephone Associ ati on (ATA)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 111.

JONATHAN FEI PEL, Assistant Director

Tel ecommruni cati ons Divi sion

[1linois Commerce Conm ssion (ICQO

Springfield, Illinois

POSI TI ON  STATEMENT: During discussion of HB 111, provided
comments and responded to questions.

DAVE HARBOUR, Comnmi ssi oner

Regul at ory Conm ssi on of Al aska (RCA)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 111.
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LORRAI NE KENYQN, Chi ef/ Common Carrier

Regul at ory Conmi ssion of Al aska (RCA)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 111.

REPRESENTATI VE DAVI D GUTTENBERG

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded a comment during discussion of HB
111.

DANA TI NDALL, Senior Vice President

Legal, Regul atory, and Governnental Affairs

General Communi cations | ncorporated (GCl)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 111, provided
comments and responded to questi ons.

CHRI STOPHER J. WRI GHT, fornmer Ceneral Counsel

Federal Communi cati ons Comm ssi on (FCC)

Washi ngton, D.C.

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 111.

ACTI ON NARRATI VE

TAPE 03-63, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Committee neeting to order at 1:40 p.m Represent ati ves
McGQuire, Anderson, Holm Ogg, Samuels, and Gara were present at
the call to order. Representative Guenberg arrived as the
meeting was in progress.

HB 111 - EXTEND REGULATCORY COW SSI ON OF ALASKA

Nunmber 0027

CHAI R Mc@GU RE announced that the only order of business would be
HOUSE BILL NO 111, "An Act extending the term nation date of
the Regulatory Conm ssion of Alaska; and providing for an
effective date.”

Nunmber 0043
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REPRESENTATI VE ANDERSON nobved to adopt CSHB 111(L&C) as the
wor ki ng docunent .

Nunmber 0051

REPRESENTATI VE GARA obj ect ed.

Nunber 0079

A roll call vote was taken. Representati ves Anderson, g,
Samuel s, and McCGuire voted in favor of adopting CSHB 111(L&C) as
the working docunent. Representatives Holm and Gara voted

against it. Therefore, CSHB 111(L&C) was before the comittee
by a vote of 4-2.

CHAIR McGQUI RE indicated that she would accept testinony on both
HB 111 and CSHB 111(L&C).

Number 0301

BARBARA CRAVER, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Servi ces, Legislative Affairs Agency,
explained that Section 1 of CSHB 111(L&C) w Il becone part of
uncodified law, expressing the findings and purpose of the
| egislature in enacting this |egislation. Section 2 provides
that when a new telecomunications carrier enters a |ocal
mar ket, the Regulatory Commi ssion of Alaska (RCA) is directed
not to designate an incunbent |ocal exchange carrier as the
dom nant carrier unless that carrier has a 60 percent nmarket
share.

REPRESENTATI VE GARA opined that in Alaska, if a 60-percent
"statewi de” nmarket share is required before the RCA can
designate a carrier as the domnant carrier, then no carrier
woul d be so desi gnat ed.

M5. CRAVER acknowl edged that the |anguage on page 3, line 31,
does specify a "statew de" market share. She then went on to
say that Section 3 stipulates that with regard to [changing]
standards for services or facilities, any rules, orders, or
regul ations issued by the RCA would have only a prospective
effect. Section 4 adds two new subsections to AS 42.05. 381

Proposed subsection (k) allows telephone utilities to use a
depreciation schedule no shorter than one that's allowed under
the federal tax code. Proposed subsection (|I) pertains to how
the RCA looks at a telephone wutility's current costs when
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determining the cost that that wutility can charge another
utility for the use of facilities, systens, or services.

M5. CRAVER surmised that this involves network elenents that a
utility is required to share and charge another carrier for, and
noted that |anguage in proposed subsection (l) says in part:
"The best evidence of ... it's nobst current costs, adjusted for
i nflation. Capital and depreciation costs may rise to reflect
i ncreased business risk " Proposed subsection (lI) also
provides that if a carrier that owns facilities incurs costs for
al l owi ng another carrier to come in and use those facilities but
the second carrier - the lessee - cancels the agreenent to use
those facilities, the |essee has 90 days to reinburse the
original carrier for capital expenditures that were incurred in
order to accommodate the | essee.

Nunmber 0708

M5. CRAVER said Section 5 provides that if a carrier can
establish that it is operating in a conpetitive service area, it
can file a certificate, which would be effective upon filing

with the RCA;, the utility then beconmes exenpt from the "tariff
filing requirenent” for rate changes and other rate-related
matters. She indicated that according to what she has been
told, this would "vastly sinplify the ratenmaking process.”
Section 5 also addresses "carrier of last resort" obligations;
she nentioned that under federal |aw, "sonebody" has to provide
phone service in an area - "you can't just pull out if you are
the carrier of last resort.” She noted that in order to deny a
certificate and the exenption fromtariffs, the RCA nust nmake "a
witten finding and order", for exanple, if the RCA did not
believe that the carrier really was in a conpetitive service
ar ea.

M5. CRAVER nentioned that under Section 5, if a carrier files
for and receives a tariff exenption, the carrier nust nake
information about its prices and services available to the
public, both at the carrier's regular place of business and on
the Internet. In addition, the carrier my negotiate
conpetitive rates, ternms, and conditions for service. I n
response to a question, she said that according to her
understanding, a tariff is the rate a carrier is allowed to
charge the public for its products and services, adding that it
involves a very large, conplicated, regulatory structure. She
nmentioned that the RCA gets very involved in the process of
determ ning whether a particular tariff offered by a carrier is
accept abl e. So if a carrier is exenpted fromfiling a tariff,
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that carrier sinply gets to choose what it wll charge the
publ i c.

M5. CRAVER, still referring to Section 5, relayed that proposed
AS 42.05.433(d) says:

A local exchange carrier or an interexchange |ong
distance carrier granted a tariff exenption under (a)
of this section is exenpt from the follow ng
provisions of this chapter: AS 42.05.291, 42.05. 301,
42.05. 306, 42.05.361, 42.05.371, 42.05.381, 42.05. 391,
42.05. 411, 42. 05. 421, 42. 05. 431, 42. 05. 451, and
42.05. 471.

M5. CRAVER said that the foregoing sections pertain to filing
tariffs. Turning attention, then, to proposed AS 42.05.433(e),
which refers to "shared carrier of last resort obligations”, she
said that although she is not sure what those obligations are,
she does know that they are inposed upon telecomunications
provi ders by federal |aw.

Number 0978

M5. CRAVER said that proposed AS 42.05.433(f) stipulates that
the local exchange narket in Anchorage and the statew de
i nterexchange long distance nmarket shal | be considered
conpetitive service areas. She relayed that subsection (g)
provi des definitions for "eligible tel econmunications carrier",
"network el enent"”, "conpetitive service area", "unbundl ed
network elenents”, and "facilities-based service provider". For

exanple, a conpetitive service area neans a service area in
which at least 50 percent of all retail custoners have a choice
of facilities-based providers.

M5. CRAVER relayed that a facility-based service provider is
defined as a telephone utility that offers a portion of products
and services by neans of the facilities it owns and operates or
by means of facilities and unbundl ed network elenents it |eases
from anot her provider. An eligible teleconmunications carrier
is a telephone utility eligible to receive universal service
support under 47 U S.C. 254. A network elenment is an item that
an owner has to share with another user, and includes "features,
functions, and capabilities that are provided by neans of the
facility or equipnent.” An unbundl ed network elenment is an
element that is detachable; in other words, an elenent that is
available for sale or lease at a technically feasible point.
Section 5 al so adds proposed AS 42.05.435, which would establish
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a state tel ecomruni cations policy regarding pricing of unbundled
net wor k el enent s.

M5. CRAVER pointed out that Section 6 adds a new subsection to
AS 42.05.810; this new subsection stipulates that the RCA may
not regulate a long distance carrier as a domnant carrier in
the long distance market if the carrier's statew de market share
- as nmeasured in intrastate mnutes of use - is then less than
60 percent. She noted that dom nant carrier obligations are
stipulated in federal law, and that for purposes of proposed AS
42.05.810, a domnant carrier shall remain the carrier of |ast
resort until the RCA orders otherw se.

M5. CRAVER said that Section 7 extends the RCA' s sunset to June
30, 2007. Section 8 wuld add to wuncodified Ilaw an
applicability section regarding Section 4. Speci fically,
Section 8 says that an incunbent |ocal exchange carrier nmay
i mredi ately adjust and inplenment new rates. Section 9 would add
to wuncodified law a stipulation that the RCA shall, by
regul ation, adjust and allocate, based on market share, the
financial obligation of being a carrier of last resort to all
carriers serving a conpetitive service area. Section 10
provides for an imredi ate effective date.

Number 1360

LEONARD A. STEINBERG General Counsel, Al aska Comrunications
Systens, Inc. (ACS), concurred that Section 1 of CSHB 111(L&C)
contains findings and purpose | anguage.

CHAIR McGU RE relayed that that |anguage resulted from neetings
held by a subconmttee of the House Labor and Conmerce Standing
Committee.

MR. STEINBERG said that the |anguage in Section 2 was proposed
by the Al aska Tel ephone Association, which is a collection of
smal |, independent | ocal exchange carriers throughout Al aska.

REPRESENTATI VE SAMJELS, on the issue of a statew de market
share, asked whether 60 percent is a generally accepted [nunber]
and whether that information is available to the public.

MR. STEINBERG said that there is no general agreenent on market
share, and that there are various ways to neasure it. In
response to another question, he said that currently there is no
regul atory requirenent t hat carriers report mar ket share
i nformation. However, there are regulations requiring the

HOUSE JUD COW TTEE - 8- May 16, 2003



filing of other information, and this information would enable
soneone to calculate nmarket share. Mar ket share has not
typically been the focus of the RCA, he added.

REPRESENTATI VE GARA opined that Section 2 would exenpt carriers
currently considered domnant from that | abel. He asked what
being a domnant carrier entails, and why it is relevant to
specify that a carrier has to be dom nant statew de before being
regul at ed.

MVR. STEI NBERG replied t hat accordi ng to hi s gener al
under st andi ng, because different rules and regulations govern
conpetitors comng into an area, and because sone Vview those
differences as providing conpetitors with an unfair advantage
over incunbent carriers, the objective of Section 2 is to "level
the playing field" for incunbent carriers.

REPRESENTATI VE GARA asked what the current rules are for
dom nant carriers.

VR. STEI NBERG replied that dom nant carriers have nore
burdensone requirements regarding filing tariffs and providing
cost justification for rate increases.

Number 1677

JAMES ROWE, Executive Director, Alaska Telephone Association
(ATA), said that essentially, in a nonopoly narket, incunbent
| ocal exchange carriers that are dom nant carriers are currently
being regulated to protect the public. 1In a conpetitive narket,
however, when another conpany conmes in, conpetition is what
protects the public. Fromthe perspective of the small carriers
represented by the ATA, he relayed, being the dom nant carrier
conmes at a cost. This cost includes filing reports with the RCA
and filing tariffs in order to gain permssion to recover the

cost of delivering services. He concurred that the goal of
Section 2 is to achieve parity between incunbent carriers and
i ncom ng conpetitors. Parity, he opined, involves the ability
to lower or raise prices in a tinely fashion. Currently,

i ncunbent carriers are not being given the sane flexibility as
i ncom ng conpetitors.

MR. ROVNE renmarked that half of the conpanies represented by the
ATA are cooperatives, which are very sensitive to their
nmenber shi p. One of the ATA s cooperatives serves |ess than 200
access |lines and another serves 12,300 access lines, which
represents about 9,000 custoners. But the concept of dom nance
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takes on a different neaning when these small cooperatives are
considered domi nant carriers by the RCA sinply because they are
i ncunbent carriers and a conpany such as General Conmunications
| ncorporated (GCl), which has 12,000 enpl oyees, cones into those
areas as a conpetitor and gains pricing advantages from t he RCA
This possibility is quite frightening to the conpanies
represented by ATA, he said.

MR. ROVWE noted that the |ast sentence in Section 2 says that the
i ncunbent | ocal exchange carrier shall remain the carrier of
| ast resort, and that the conpanies represented by the ATA want
to retain "carrier of last resort" responsibilities. He
mentioned that "60 percent"” of a statew de narket share was j ust
a nunber. \Wat the ATA was |ooking at was that in the comunity
of Coldfoot [Canp], for exanple, Sunmt Tel ephone Conpany, Inc.,
Wi th approximately 12 enployees, is the dom nant carrier serving

between 20 and 30 custonmers. In a pure conpetitive environnent,
that type of domnant carrier is not on par with a conpany of
GCl's size. In such situations, he opined, as soon as the RCA

determnes that a conpetitor can cone into an area, both the
conpetitor and the incunbent should be allowed the sane
flexibility with regard to pricing.

Number 1921

JONATHAN FEI PEL, Assi st ant Director, Tel econmuni cat i ons
Division, Illinois Conmerce Comm ssion (I1CC), relayed that the
I[I'linois legislature recently nandated how the 1CC will proceed
wth certain inputs into a TELRIC, which stands for Total
El ement Long- Run I ncrenent al Cost , a cost met hodol ogy
established by the Federal Conmmunications Comm ssion (FCC).

CHAIR McGU RE asked what pronpted those |egislative nandates,
and how would one force domnant carriers to |ease unbundl ed

network el enents. She suggested that the legislation recently
passed in Illinois resenbles CSHB 111(L&C).
MR. FEIPEL said that the Illinois legislation was pronpted by

the incunbent <carrier's claim that the wholesale rates it
charged conpetitors for access to its network were so |ow that
it could not recuperate those costs and this would result in
| ayoffs and job |oses. Competitors and consumer groups,
however, argued that the |egislation was unnecessary and that
the ICC was setting fair rates in accordance with Illinois |aw
and the federal Tel ecomunications Act of 1996. He noted that
the ICC was unable to take a formal position on the Illinois
| egi sl ati on because the ICC had "a docketed case to set" the
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exact sane rates nmandated by legislation. The ICC did, however,
formally state its concerns regarding [l essening] of the ICCs
ratemaking flexibility, specifically its concern that the due
process rights of all carriers mght be inpaired if the 1CC were
no longer allowed to give consideration to all factors while
setting rates.

REPRESENTATI VE GARA asked whether the incunbent carrier in
[llinois is now allowed to set its own rates.

MR. FEIPEL explained that the Illinois legislation sinply
specifies "certain inputs" that the ICC has to apply in
r at emaki ng. He nmentioned accelerated depreciation rates and
actual wutilization rates. He also indicated that although the
|CC was working towards the sanme solution that was ultimately
achieved via legislation, the incunbent carrier was unwilling to
wait for the I1CC , so it put pressure on the Illinois

| egi slature to provide the ICC with |egislative guidelines.

CHAIR MGU RE posited that CSHB 111(L&C) is simlar to the
I[I'linois legislation wth regard to goal of provi di ng
gui del i nes.

REPRESENTATI VE ANDERSON turned attention to paragraphs (3) and
(4) of Section 1, and read:

(3) state lawis tailored to the era of nonopoly
regulation that existed before passage of t he
Tel ecommuni cations Act of 1996 and fails to reflect
national policy of achieving nodern and efficient
t el ecommuni cati ons systens by way of market incentives
rather than regul atory controls;

TAPE 03-63, SIDE B
Number 2380

(4) state law fails to recognize that policies
designed to encourage new entrants to conpete against
the nation's |largest <carriers, the regional Dbell
operating conpanies, are disproportionately burdensone
and financially threatening to Alaska's snmaller |ocal
exchange carriers;

REPRESENTATI VE  ANDERSON asked M. Fei pel whether simlar
argunents were nmade during debates on the Illinois |egislation.
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MR. FEIPEL indicated that simlar argunents were nade. He said
he agrees that the goal of the Tel ecommunications Act of 1996
was to replace nonopoly regulation with conpetitive markets. He
added that Illinois statute does grant sone pricing flexibility
to domnant carriers if they serve specific geographic areas
that have enough conpetitive pressure. In areas of the state
that have little or no conpetition, however, very strict
"nmonopoly regulations” still apply "in kind of a transition
phase" he added.

CHAIR McGQUI RE asked how Illinois defines dom nant carriers. l's
the definition based on market penetration, or profitability, or
t he nunber of conmon lines? She offered her opinion that at one
time, Alaska did have a dom nant incunbent carrier, and although
that is no longer the case, anobng the different conpetitors
currently serving Alaska, there is one that is approaching the
original carrier's level of market share. She also asked
whet her there are carriers in Illinois that were once considered
dom nant but are no | onger considered such.

MR. FEIPEL, on how to define a dom nant carrier, indicated that
there are a couple of options. One way would be to mrror the
definition in the Tel ecomrunications Act of 1996; another way
would be to set statutory criteria regarding geographic area,
mar ket class, type of service, nunber of carriers, penetration

rates, mar ket shar e, availability and accessibility of
substitute products, et cetera. He also indicated that the
|atter option is what Illinois now uses to define a dom nant
carrier.

CHAIR McGU RE surmsed, then, that any carriers in Illinois

even if once considered dom nant, can now go before the |ICC and
request a reclassification based on the aforenentioned statutory
criteria.

Number 2141

MR, FEIPEL said that's right, adding that the criteria is
targeted to specific services. For exanple, in a particular
geographic area, a carrier mght be considered the dom nant
carrier for residential services, and yet for business services
in that sane area, there could be enough conpetition for that
sanme carrier to not be classified as the dom nant one. In sone
areas of the state, classification is based on the individual
service in an individual geographic area for the individual
mar ket cl ass.
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REPRESENTATI VE OGG asked M. Feipel how Al aska's RCA statutes
conpare with Illinois's |ICC statutes.

MR FEIPEL said he is not famliar with Al aska's RCA st at utes.

REPRESENTATI VE OGG asked how "l ocal exchange nmarket" and
"conpetitive area" are defined in Illinois.

MR. FEIPEL relayed that Illinois statute specifically defines a
| ocal exchange in nmuch the sane way that the tel ecommunications
industry defines it. However, in terns of declaring whether a
service in a particular area is conpetitive, geographic areas
"are nore broadly |unped together." For exanple, the entire
Springfield nmetropolitan area is lunped together. He added that
it is the ICCthat provides the latter function.

REPRESENTATI VE OGG asked whether Illinois statute allows its
carriers to declare on their own that they are exenpt from
tariff filings.

MR, FEIPEL indicated that Illinois statute provides relaxed
tariff filing requirenents for carriers that are declared
conpetitive by the ICC He added that once the ICC allows a
conpetitive carrier to charge a certain rate, that rate can't be
suspended until after an investigation is conplete, and then any
adjustnments to rates can be made retroactively. So, Illinois
statute lays out the differences regarding conpetitive and
nonconpetitive classifications, and a carrier can petition the
|CC for reclassification. In doing so, it is the carrier's
responsibility to show that it neets the different criteria to
justify a reclassification.

MR. FEIPEL, in response to a question, said that Illinois does
not define a domnant carrier by a "60 percent statew de narket
share" criteria as is done in CSHB 111(L&C), and reiterated his

explanation of the criteria that Illinois currently uses to
define an incunbent |ocal exchange carrier. In response to
anot her question, he said that Illinois has been divided into

roughly 400 geographic sections called | ocal exchanges, and that
conbi nations of those are then referred to as geographic areas;
for exanple, the city of Chicago is often referred to as its own
geogr aphi c area.

Number 1700

CHAIR McGU RE nentioned that CSHB 111(L&C) has portions that
pertain to small carriers operating in rural areas and portions
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that pertain to larger carriers operating in urban areas. She
remarked that the RCA mandates the leasing of all unbundled
network el enents, and asked M. Feipel to conmment on this issue.

MR. FEIPEL relayed how Illinois divides its unbundled network
el ements for the purpose of |leasing. He added that the FCC | ays
out the "necessary/inpair test" for the purpose of determning
what nust be |eased, and that the I1CC follows those guidelines
when it | ooks at each individual unbundl ed network el enent.

MR. STEI NBERG opi ned that the |evel of conpetition in Alaska is
much greater than what exists in Illinois. He relayed that ACS
- the incunbent - has |ost about 50 percent of the |oca
exchange nmarket in Anchorage, and about 25 percent in Fairbanks;
the market share of ACS is dimnishing rapidly in Juneau as

wel | . To illustrate his point about Alaska's |evel of
conpetition, he relayed that in Illinois, only 17 percent of the
state's lines are served by conpetitors. On the issue of

regulatory relief for specific services, he noted that it is
typical in the Lower 48 for conpetitors to cone in and focus on
a particular type of service; in Alaska, however, ACS s
conpetitors are conpeting for all services across the board. He
surmsed that this is a testament to the strength of ACS s
conpetitors, that they have developed as strong a position in

residential markets as in business nmarkets. He went on to
detail the history of the domnant carrier in Illinois, adding
that it now serves approximately 60 mllion [|ines; in
conparison, ACS serves approximtely 300,000 Iines. He

suggested that a conpany |arge enough to serve 60 mllion |ines
can withstand conpetition nuch better than a conpany that serves
only 300, 000 |i nes.

Number 1223

REPRESENTATI VE OGG said it would be helpful if they had a chart
showi ng Al aska's |ocal exchange nmarkets. He asked, "who picks
t hat ?"

MR. STEINBERG said that in Alaska, today's |I|ocal exchange
markets are "remants of the l|egacy of the nonopoly era.”
Certain areas were defined around certain communities, and now
carriers that cone in to serve those areas have to file a
certificate of convenience and public necessity; it is those
certificates that define the boundaries of service areas. The
certificate boundaries can be anended, he added.

REPRESENTATI VE OGG asked for information about Kodi ak.
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MR. STEI NBERG noted that the ATA has a book that identifies al

of Alaska's service areas and the conpanies that service them
He offered his belief that the service area around Kodiak
involves the entire island. Additionally, Kodiak is in one of
the areas served by ACS - specifically ACS of the Northland,
Inc., which has two, separately certificated areas called study

ar eas. The dacier State study Area includes Kodiak, the
western half of the Kenai Peninsula, Nenana, Delta Junction, and
North Pol e. He remarked that these are |egacy situations; at
the tinme that services were first being provided, "sonebody
created a map and said, 'I'm going to serve these different
areas; |'m going to call that one conpany.'" Different areas

bei ng served by one conpany do not have to be adjacent to each
ot her, he added.

REPRESENTATI VE GARA asked for the current definition of a
dom nant carrier in a |local exchange.

MR. STEINBERG said that currently, there is no statutory
definition; it is sinply addressed in regul ation.

MR. ROAE agreed that there is no statutory definition. He
reiterated that the goal of Section 2 is to achieve parity for
i ncunbent carriers. He said that the carriers ATA represents
are hoping to get the same flexibility in pricing that any
i ncom ng conpetitors wll get. He remarked that GCI is 60
percent |arger than the largest of ATA' s carriers, and that one
hal f of ATA's carriers serve less than 3,000 I|ines.

REPRESENTATI VE GARA asked how it is currently determ ned whet her
a carrier in a local exchange is the dom nant carrier.

MR ROAE said that «currently, the incunbent |ocal exchange
carrier is sinply considered the dom nant carrier.

Nunber 0770

DAVE HARBOUR, Conmi ssioner, Regulatory Comm ssion of Al aska
(RCA), concurred that "domnant <carrier” is not currently
defined in statute. He expl ai ned, however, that determ ning

whether a carrier is the domnant carrier in a |local exchange is
done on a case-by-case basis and [is influenced by] the |egacy
origins previously nentioned.

REPRESENTATI VE GARA asked whether the standards used by the RCA
are derived fromfederal | aw
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MR. HARBOUR reiterated that determ nations are made on a case-
by-case basis, and then he reviewed the stipulations in Section
2.

REPRESENTATI VE GARA clarified that he wants to know whet her the
RCA currently wuses any standards to nmke those case-by-case
determ nations and, if so, where those standards cone from

Nunmber 0613

LORRAI NE KENYQN, Chief/Common Carrier, Regulatory Conm ssion of
Al aska (RCA), said that the RCA |ooks at the services provided
in a market and evaluates whether, by service, there 1is
ef fective conpetition. If the incunbent carrier appears to
retain market power, then the RCA identifies that carrier as
bei ng dom nant. Currently, in the Anchorage narket, based on
that analysis, regulations specify that ACS of Anchorage, Inc.
is the dom nant carrier, and that Alascom Inc., is the dom nant
carrier in the |long distance market.

REPRESENTATI VE SAMUELS asked whether one conpany's [exceedi ng]
anot her conpany by a percentage point would grant it market
power .

MS. KENYON said not necessarily. She added that percent narket
of share by itself is not a recognized criteria that proves the
carrier does or does not have narket power. For exanple, there
could be two carriers wth balanced market share acting as
ol i gopol i es. There are a variety of tests, but not one
particul ar standard. Normally in such a situation, she
remar ked, the RCA woul d evaluate several factors to see whether
sufficient conpetition exists, so that the level of regulation
is conparable to what is needed to protect the public interest.
In response to a question, she relayed that this process is not
stipulated by federal regulations, and that to her know edge
there aren't any federal standards that states nust use in
determ ni ng dom nant carrier status.

MR. STEI NBERG opi ned that all incunbent - or |egacy - providers
of tel ecomuni cati ons are considered donmnant carriers until the

RCA determnes otherwise, and that the RCA has nmade no such
det erm nati ons.

Nunmber 0362
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MR. STEINBERG turning attention to Section 3, concurred wth
the drafter that it establishes a prospective effect of the
RCA's rules, orders, and regulations regarding a change in
standards pertaining to services or facilities. He indicated
that the goal of this section is to prevent the RCA from
establishing a rule, order, or regulation that would require a
carrier to retrofit its existing facilities. In nonopoly
situations, he relayed, carriers were asked to spend noney to
expand and upgrade their networks, but they were also allowed an
opportunity to recover that noney plus make what he called a
reasonabl e return. Those kinds of contracts don't exist in the
conpetitive marketplace, and so the <concern is whether an
i ncunbent carrier would have an opportunity to recover the costs
- perhaps amounting mllions of dollars - associated with being
required to retrofit existing facilities.

REPRESENTATI VE GARA asked whether the Ilanguage in Section 3
neans that the RCA won't be able to regulate an existing service
or facility.

MR. STEINBERG indicated that Section 3 would only apply to
regul ations requiring nodification of equipnment and facilities
already in service, adding that the objective is to prevent the
RCA from requiring large-scale retrofitting of exi sting
equi pnment and facilities

REPRESENTATI VE GARA opined that [Section 3] is poorly witten
and suggested that it could be used by carriers to get out of
updating equi pnment and facilities in rural areas.

MR. STEI NBERG suggested that a solution mght be to have this
| anguage apply [only] in conpetitive service areas; in this way,
the RCA could still require nonopolies serving Bush conmunities
to update existing equi pnment and facilities.

TAPE 03-64, SIDE A
Number 0001

MR. STEINBERG said that ACS's concern is that in a conpetitive
area, ACS nmay be conpelled to spend noney while its conpetitor
may not be. The way that facility lease rates are set, he
opi ned, ACS cannot be certain of recovering the <costs of
retrofitting facilities.

REPRESENTATI VE GARA indicated that although he understood that

concern, he doesn't see how the |anguage in Section 3 addresses
that concern; rather, it appears to just cause broader m schief.
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MR. STEI NBERG said that he would be willing to discuss nodifying
t he | anguage in Section 3.

MR. STEINBERG turned attention to Section 4, and said that

subsection (k) addresses depreciation rates. He offered that
the FCC has indicated that in conpetitive areas, depreciation
rates should reflect the inpacts of conpetition - the demands

for new investnents and innovations - and thus it is appropriate
to provide shorter asset |ives. He remarked that the provision
in subsection (k) is simlar to the recently passed Illinois
statute, and nerely asks that policy be set in Alaska as to
"where the regul ators ought to go."

REPRESENTATI VE OGG asked whet her Section 3 and subsection (k) of
Section 4 would apply to conpetitive areas.

MR. STEINBERG replied that that is the intent, that they apply
to conpetitive areas. In response to other questions, he said
that subsection (k) would allow for accelerated cost recovery.
He added:

W believe that in a conpetitive environnent,

regul ations have little to do with what the rates are
because the rates are really set by what the narket
will bear, what the conpetitors wll allow W have
experinmented, for exanple, wth rate increases in
Anchorage, and found that we |ost substantial nunbers

of custoners. | think ACS has learned that the rates
that we can charge are very directly tied to the rates
that our conpetitor charges. And it doesn't really
matter what is allowed; what can happen is what the
mar ket will allow.

Nunber 0369

And noreover, as we go through the l|egislation, there
is a provision here for tariff exenptions. The whole
purpose of that tariff-exenption section is to put

into practice what |'ve just discussed, which is to
allow the market to determne rates - rather than
having regulators determne rates - when you have

conpetition alive and well.

So ... | do not believe that increased depreciation
rates or depreciation expense is likely to have any
i npact, really, on custoners thenselves. | do believe
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that this provision does have sone significance; it
has significance to providing direction to the
regulators with [regard] to the establishnment of
prices for wunbundled netwrk elenents, for |eased
facilities, and it nmay have sone inpact on intrastate
access charges as well, which are also determ ned by
the regul at ors.

CHAIR MGU RE noted that the |anguage regarding depreciation
rates is alnost identical to Illinois statute. She opined that
this language will require the RCA to consider depreciation
rates when it determnes how nuch a carrier can recapture from
conpetitors that use its |ines and ot her conponents.

REPRESENTATI VE GARA asked how a quicker depreciation schedul e
| ets ACS change its charges to other conpetitors.

MR. STEINBERG said that it will allow ACS to increase the rates
it charges conpetitors to use its facilities. He added, "W
believe that today, we have been obligated to |ease our
facilities at artificially low rates that are below our costs;
we believe this wll allow us to charge rates that nore
accurately reflect what the facilities actually cost."

REPRESENTATI VE ANDERSON opi ned that subsection (k) wll result
in lower rates to the consuner.

REPRESENTATI VE GARA asked what the difference is between current
depreciation rules and the depreciation rules that would be in
ef fect under subsection (k).

MR. STEINBERG replied that currently, there are no specific
rul es regarding how depreciation is set by the RCA There 1is,
however, a tradition of how it's set, and this tradition is
based on the regulation of nonopolies. He said that ACS
believes that the depreciation rates set for nonopolies are
substantially different that what depreciation rates ought to be
for conpetitive conpanies. He indicated that the current
situation in Anchorage pertaining to depreciation pronpted ACS
to propose the Ilanguage in subsection (k). VWhen there is
conpetition, he opi ned, one should increase depreciation
expense, not decrease it.

Number 0705
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REPRESENTATI VE OGG suggested that an "expectant market" m ght
affect what a conpany pays for its equipnent. He asked how
"that" would fit into "cost depreciation.”

MR. STEI NBERG said that depreciation goes to the net book val ue

of the assets. If a conpany pays anounts in excess of the net
book value, it usually shows up as "good will" on the financia
st at enent s. He said that according to his understandi ng, under

current generally accepted accounting principles (GAAP) rules,
such amounts woul d not be depreci at ed.

REPRESENTATI VE HOLM turned attention to subsection (1) of

Section 4, specifically the |language that begins: "If a
tel ephone utility cancels the use of another carrier's
facilities ...." He asked whether there are contracts between

carriers that don't allow for reinbursenent.
MR. STEI NBERG replied:

Contracts usually suggest that there has been a
wlling buyer and a wlling seller that have cone
together to reach an agreenent about sonething, and
that's what we usually think of as contracts. W have
docunents which are labeled “"contracts”; t hose
docunents are largely inposed on us by the regul ators.
So | just wanted to set the stage for what it is
that we're referring to as a "contract.” ... This is
an area which was not very well defined in some of our
existing contracts, but as a practical matter, the
regul ators have told us that we have an obligation to
construct new facilities for our conpetitor to serve
their custoners. So if GClI signs up a new custoner
and there's no facilities there today, we have an
obligation to go out and construct those facilities.

Frankly, one of our concerns today is, how do we get
paid for those costs that we have incurred. Wll, in
theory, the way we get paid is through the rates at
which we | ease our facilities to the conmpetitor. Well

there's two problens we see with that. One is, today
we're forced to |lease those facilities at rates that
are bel ow our cost. Per haps just as inportantly, the

way we get our costs recovered is by figuring out what
those costs are and then anortizing those costs over a
| engt hy period of time, about 20 years.

Number 0892
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Vell, our primary conpetitor, GCI, is now telling us
they intend to deploy cable telephony on their own
network, and nove custoners - mgrate custoners - from
our network to their network. So if we spend [$10, 000
to $50,000] constructing facilities for GCl to serve
its custoners, on the promse that we will get repaid
that investnent over a 20-year period, and in 2 or 3
or 4 years, GCl takes its customer and migrates that
custoner onto its own network, so that our facilities
are no |longer being used, well, we are left with the
bill and no revenue to recover those costs.

MR. STEINBERG said that the Telecomunications Act of 1996
obligated carriers to share their facilities, but had little in
it regarding the pricing of those facilities. The FCC adopted
rul es and regul ations which in turn adopted broad guidelines for
how those facilities should be priced; the guidelines said that
the facilities should be based on forward-I|ooking economc
costs, and adopted an econom c nodel, the Total El enent Long-Run

Incremental Cost (TELRI C) nodel. But all of that was fairly
general . The FCC delegated to states the job of inplenenting
the pricing function. In the process of putting the federa

guidelines into practice, he remarked, a nunber of decisions are
left to the states; ACS feels it 1is appropriate for the
| egi slature, in making those decisions regarding pricing, to
provi de the RCA with sonme policy guidelines.

MR. STEI NBERG said that there are no provisions in CSHB 111(L&C)
that are inconsistent with, precluded by, or in violation of
federal |aw Instead, he opined, the provisions of CSHB
111(L&C) sinply provide for how to exercise state discretion in
the areas allowed. The first part of subsection (lI) says that a
carrier shall be allowed to recover the costs that it expects to
incur, and reflects the aforenentioned forward-|ooking economc
cost notion. He suggested that there is a lot of discretion
with regard to determning a carrier's future costs, and thus it
is appropriate for the legislature to provide guidance in this
area. He also suggested that in calculating future costs, it is
appropriate to start with current costs.

Number 1138

REPRESENTATI VE ANDERSON opined that the guidelines regarding
pricing ought to be statutory rather than regul atory.
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REPRESENTATI VE HOLM suggested that the RCA is part of the
current problem He asked what the legislature's recourse is if
the RCA decides not to follow the proposed statutory guidelines.

REPRESENTATI VE GARA acknow edged that that concern is a valid

one: "We | oose control over our agencies all the tine." One
recourse, he suggested, is to challenge the RCA in court for not
inplenenting a guideline that's defined in statute. Anot her

option would be for the legislature to involve itself in every
RCA di sput e.

REPRESENTATI VE HOLM suggested that they ought to have sone sort
of provision in place which will guarantee that the RCA wll
foll ow statutory guidelines.

CHAIR McGQU RE offered her belief that it is well wthin the
| egi slature's purview to anal yze whether comm ssions and boards

are functioning properly. She said she has faith that if the
RCA is given standards, it they will follow them  She remarked
that one of the issues they face is that certain carriers are
still considered nonopolies even though the market has shifted,

and that there are no current definitions regarding cost
recovery for those situations. She indicated that CSHB 111(L&C)
sinply provides the RCA with guidelines on that issue.

REPRESENTATI VE GRUENBERG remarked that if an agency doesn't
follow statute, one recourse is for affected parties to file a
public interest |awsuit.

Number 1392

REPRESENTATI VE DAVID GUTTENBERG, Al aska State Legislature,
offered that when the RCA makes a decision, it is based on | aw
and justification is provided.

MR. STEI NBERG of fered that reauthorization hearings provide the
| egi slature with an opportunity to determ ne whether an entity
is justified or needs nore statutory guidelines.

REPRESENTATI VE OGG asked whether current statute prohibits the
RCA from adopting regul ati ons that woul d have the sane effect as
CSHB 111(L&C).

MR. HARBOUR said that the RCA adopts such regulations on a
regular basis, though it first goes through a public process
that invites public coment from all interested parties. He
indicated that there are currently dockets before the RCA
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regarding sone of the issues raised by CSHB 111(L&C). He
assured the commttee that the RCA would faithfully execute | aws
passed by the legislature, and offered to provide the conmttee
with the RCA's opinion on the inpact of the |egislation. Wth
regard to depreciation, he said that although the federal tax
code on this issue is substantial - one publication is
approximately 107 pages long - in contrast, subsection (k)
advocates only one depreciation rule which says that any rate is
justified provided the service life is no shorter than that
which is permtted by the Internal Revenue Service (IRS). The
problem he remarked, is that accelerated depreciation allows
the carrier to set a high depreciation rate in early years
followed by a low rate in later years, but under subsection (k),
the carrier would not be required to set a lower rate at al

even if the carrier substantially recovers its investnent. He
offered that the RCA believes that CSHB 111(L& ) wll have a
substantial inpact throughout Al aska, particularly rural Al aska.

M5. KENYON added that the RCA currently has the authority to set
in regulation anything currently in CSHB 111(L&C), provided it
is consistent wwth federal requirenents. However, the RCA could
be challenged if it attenpted to set a depreciation standard
that is contrary to the FCC s forward-Iooking economc pricing
st andar ds.

CHAIR McGU RE noted, however, that the RCA has yet to set any of
t he standards proposed by CSHB 111(L&C).

VR. STEI NBERG opined that there have been plenty of
opportunities over the years for the RCA to address, via either
regul ation or adjudication, the issues raised by CSHB 111(L&C).

Number 1741

MR. STEINBERG turning attention to Section 5, concurred wth
the drafter that it pertains to tariff exenptions in conpetitive
service areas. He added that its focus is the retail tariff
faced by consuners. He offered ACS' s belief that in conpetitive
service areas, the role of the RCA ought to be substantially
reduced, the reason being that regulations protect consunmers in
nonopoly environnments by acting as a proxy for mnarket forces,
but are not needed in areas wth substantial conpetition.
Burdening the RCA with establishing rates in those areas is
unnecessary, he added.

MR. STEI NBERG rel ayed that ACS has a series of rate cases before
the RCA, and in one of those cases, rates will likely be set in
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2004 but they wll be based on what happened in 2000. In a

highly conpetitive market, he remarked, those rates wll have
little relevance; the current process regarding rate setting is
costly, and the cost wll eventually be passed onto consuners.

He indicated that ACS believes consuner choice should be the
determning factor in setting rates in conpetitive service
ar eas.

MR. STEINBERG in response to a question about subsection (I) of
Section 4, said that currently, there are no statutory
definitions regarding costs incurred. He opined that on this
issue, the legislature should adopt state policy rather than
sinply continuing to allow the RCA to calculate those costs
wi t hout specific guidelines.

REPRESENTATI VE GARA asked whet her the RCA has adopted any rules
by decision that define "expects to incur".

MR. STEINBERG in response, offered an exanple of rates set by
the RCA for ACS in the Fairbanks area: the cost that ACS
calculated for use on its financial statenments ranged between
$30 and $34; the cost calculated using the FCC s forward-| ooking
criteria was $36; the rate set by the RCA was $19. He opi ned
that in that situation, the RCA nade inproper policy calls with
regard to its calculations, using an econon c nodel adopted by
the FCC for a different purpose, and using national average-

default cost-inputs as the starting basis. He added that
al though the RCA said it would nake adjustnents to reflect the
"Al askan cost elenent,"” those adjustnents were seen by ACS as

total ly inadequate.
Nunber 2087

MR. STEINBERG 1in response to a request, reiterated his comments
regardi ng the second portion of Section 4's subsection (1).

REPRESENTATI VE GARA acknow edged M. Steinberg's concern, but
suggested that such |anguage ought to be narrowy drawn so that
it refers only to recovering the cost of inprovenents nade
solely for the benefit of a conpetitor. He indicated that he
did not want the l|anguage to allow an incunbent carrier to
recover inprovenent costs froma conpetitor if the incunbent was
going to nmake those inprovenents anyway for its own benefit.

MR.  STEI NBERG acknow edged that perhaps the |anguage in that

portion of subsection (lI) could be inproved to address nenbers
concerns.
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CHAIR MGURE indicated that CSHB 111(L&) was just the
commttee's starting point, and that anendnments to it would be
consi dered in due course.

MR. STEINBERG in response to a question, said that the prices
at which ACS may lease its facilities to conpetitors is based on
a fiction, rather than on actual costs; prices are based on
f orwar d-| ooki ng econom c costs assum ng a hypothetical network.
Thus, if ACS incurs upgrade costs for leased facilities, there
is no nechanism via federal rules, that would allow the conpany
to pass those costs on to a conpetitor. He added that because
of this situation, ACS has no incentive to inprove its |eased
facilities.

REPRESENTATI VE HOLM expressed amazenent that the current system
doesn't take actual costs incurred into account. He likened it
to having to sell the tomato plants from his greenhouse to a
conpetitor without being able to charge what it cost to produce
t hose pl ants.

TAPE 03-64, SIDE B
Nunmber 2380

MR. STEI NBERG agreed with Representative Holnms exanple, adding
that ACS doesn't believe that such policies provide a long-term
future for Alaska's telecomunications industry, regardless of
the fact that those policies have kept consuner rates | ow.

The conmittee took an at-ease from4:07 p.m to 4:08 p. m
Nunmber 2326

DANA TI NDALL, Senior Vice President; Legal, Regulatory, and
Governnental Affairs, General Comrunications |ncorporated (GCl),
noted that former FCC General Counsel, Christopher J. Wight, is
al so available to testify. She, too, concurred that Section 1
is the findings section, but remarked that the findings, on
their face, are inconsistent when taken together, and seem to
take up the notion that regulation is sonehow hol ding

conpetition and investnment back. She expl ai ned, however, that
the regulator's position is to regulate to the extent that
mar kets fail. In a "perfect conpetition” market scenario, a
regul ator is not needed because there is perfect conpetition; in
other words, there is: perfect information, free market flow,
no barriers, and no one conpany is able to control prices. 1In a
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nonopoly market, that's not true, there isn't conpetition, and
so regulation is supposed to take its place.

MS. TI NDALL went on to say:

In an energing conpetitive market, which is what we
have here, we have regulation to the extent that there

still remains nmarket power. And nmake no m stake:
Because the |ocal telephone conpany - ACS, or any
other one you want to pick around the state - still
controls the netwrk and the only Iline to the

custoner's honme, the l|local telephone conpany continues
to have market power, and that needs to be regul at ed.

In addition, ... once you start having conpetition and
you go from a nonopoly market to [an] energing
conpetitive nmarket, the regulator uses conpetition as
a tool to help keep rates down and encourage
incentives for investnent. You no |onger have to step
in and tell the conpany what to do, but you do have to
ensure that conpetition is viable.

The regulation that we have at the RCA is necessary to
continue to ensure that conpetition is viable and that
there is still fairness, because the incunbent | ocal
t el ephone conpany continues to have market power. So
| disagree with the notion that any regulation in
these markets nust be holding markets back. That's
sinply not true. And there are other inconsistencies
within the face of the findings that I will go into if
there are any questions.

Number 2139

REPRESENTATI VE  HOLM noting that V5. Ti ndal | said that
regul ati on encourages incentives for investnent, and that M.
Steinberg said ACS has no incentive to invest because of
regul ati on, asked Ms. Tindall who she was referring to as being
encouraged to invest.

MS. TINDALL agreed that she had nade that statenent, adding:

[ Al aska Commruni cat i ons Syst ens, Inc.], as a
nonopol i st, was encouraged to invest because it earned
a rate of return on its plant in the ground. For

every dollar it spent, it got that back, plus a rate
of return. This (indisc.) it to not only invest, but
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to invest heavily in facilities and plant. When you

nove to a conpetitive market, the incunbent s
encouraged to invest, through conpetitive forces, to
keep up - to provide a decent Ilevel of service.
[ Alaska Commrunications Systens, Inc.] would like to

continue to go with the rate of return, or have
regul atory certainty.

The [RCA], the FCC, and ... Congress focus - [the]
entire focus has been - on encouraging conpetitive
carriers to invest, by pricing the network that the
i ncunbent carrier leases to conpetitive carriers at

forward-| ooking, long-run, increnental costs. What
that neans is that the prices that a conpetitor faces
comng into a market, when it |[|eases unbundled

el enents fromthe existing carrier, are supposed to be
simlar to the prices that a conpetitor would face if
it were building its own network from scratch with the
nost nodern technology and with the incentive to have
the |owest costs possible, rather than paying for a
nonopoly network that was built with incentives to
have the hi ghest costs possible.

So if priced correctly, unbundled elenments will make a
conpetitive entrant indifferent between building their
own network and staying on the incunbent's network.
Now, this was a safeguard, frankly, to protect

i ncunbents; |I'm sure that ... Congress would have
actually liked to encourage them to build a little
nore, but if a conpetitor cones in and takes custoners
away from the incunbent carrier - ACS in this exanple
- and builds its own network, ACS will be getting no
revenue for those |Iines. So they want it as an
economc principle - as an economc mtter; they
wanted a conpetitive entrant to be indifferent between
bui | di ng their own net wor k and | easi ng t he

[i ncunbent ' s].

Nunber 2001

V5. TI NDALL conti nued:
And the purpose of this was to junpstart conpetition
Congr ess det erm ned t hat conpetition in | ocal
t el ephone service was in the consuner's best interest,

that it was the best way to bring new technol ogy and
advanced service and |lowest cost to the consuner.
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They didn't determne, "W're going to hold back
benefits to the consuners because we have to ensure
nonopoly conpanies price margins." And the reason
they didn't determne that is because the nonopoly
conpanies built their network in the public interest -
they were guaranteed a nonopoly, they were guaranteed
a rate of return so that consuners could get served.

They had their opportunity and they were given a
nonopol y, a |egal nonopoly; people were not allowed to
go in and conpete with them In those days, that was
determined to be in the consunmer's best interest.
Now, Congress has determned that conpetition is in
the consuner's interest, and Congress has determ ned
that it is fair to require the nonopoly conpanies to
| ease out their networks because they built those
networks and had those networks paid for through a
guaranteed rate of return in a nonopoly system

CHAIR M @UJ RE asked Ms. Tindall whether she believes that ACS is
a nonopol y.

V5. TINDALL replied:

| believe that ACS, in the Anchorage nmarket, has
mar ket power over the network that conpetitors have to
use, both |ocal telephone conpanies and |ong distance
conpetitors. And because | believe that they have
nonopoly power - 100 percent nonopoly power - over
that network, that that should be regulated. The RCA
is involved in a proceeding to deregulate the |oca

t el ephone market where there's conpetition. [ Gener a
Communi cations Incorporated] has filed a pleading
proposing that the narket be Ilooked at in two

segnents. One, in the retail market - where it's end-
user rates - that where an incunbent carrier has |ess
than a 60 percent [share] of the market, that the
i ncunbent carrier be deregulated for the purpose of
retail rates - free to charge whatever rates they
want, free to bundle, free to do whatever they want.

Nunber 1857
And by the way, the RCA does have regul ati ons where an
i ncunbent domnant carrier can cone in and Dbe

deregulated as a non-dom nant carrier, the sane as
[11inois. [ General Conmunications Incorporated], in
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the ... network elenment narket, which is a separate
mar ket because ACS has control over a bottleneck
facility, has proposed [that] in the Anchorage narket,
for exanple, if a conpetitive carrier has greater than
35 percent of the retail nmarket, that they should be
required to contribute to building out a network, or
they should be required to build out pieces of their

own network, to reach new custoners. ... Were there
is a ... conpetitive carrier that has nore than a 35-
percent market share, which we do in Anchorage, we are
proposing that we share carrier of Jlast resort
responsibilities. That's Anchor age. And ... we're
proposing that, wherever a narket reaches those
st andar ds.

[ Alaska Commruni cations Systens, Inc.] has nany, many,
many markets. | think I counted over 35 conmunities
and villages - actually, there were 56 comunities and
villages in Telephone Uilities of the Northland
[Inc.], which is all one service area - where there is

no conpetition. When you deregulate ACS, you
deregulate them for all of those comunities where
there is no conpetition. So, yes, | believe ACS has

mar ket power in the Anchorage unbundl ed-el enent market
- | don't believe they have nonopoly power in the
retail market - [and] | believe they have nonopoly
power throughout the rest of their some 90 conmunities
and vill ages.

CHAIR McGU RE said she'd just received sone statistics regarding
mar ket share in the |ong distance market: ACS has 10 percent,
Anmerican Tel ephone and Tel egraph (AT&T) has 37 percent, GCl has
43 percent.

MS. TINDALL concurred with those statistics, adding that the
| ong di stance market is a separate nmarket fromthe |ocal narket.

CHAIR McGU RE offered that in the local market, AT&T has 6
percent of the market share, GCI has 44 percent, and ACS has 50
percent .

M5. TINDALL clarified that in Anchorage, GCI has 45 percent of
the |l ocal market. Statew de, however, GCI has 20 percent of the
mar ket . She also concurred with Representative Gara's earlier
comment that no tel ephone conpany has a 60-percent statew de
mar ket share as referred to in Section 2.
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Nunber 1739

MS. TINDALL, referring to Section 2, said that from CGCl's
perspective, there 1is only one difference in the RCAs
regul ati ons between dom nant carrier regulation and non-dom nant

carrier regulation. That difference is the ability to raise
rates. Currently, if a carrier is regulated as a dom nant
carrier, it nust get permssion fromthe RCA in order to raise
rates. That carrier, however, is free to lower rates all it
want s. If a carrier is regulated as a non-dom nant carrier, it
may raise and lower rates as it wll because it is presuned to
not have market power. She said that "domnant carrier" is
currently defined in regulation by how much narket power a
carrier has. Section 2, she opined, would allow an incunbent

carrier to deregulate its entire service area the mnute
conpetition is approved in a local nmrket, even before a
conpetitor serves its first custoner

REPRESENTATI VE GARA asked Ms. Tindall whether she is referring
to raising rates to consuners or raising rates to conpetitors.

M5. TINDALL clarified that she is referring to consuner retai
rates. Returning attention to Section 2, she went on to say:

Tel ephone Utilities of the Northland [Inc.] serves
Akhi ok, Akut an, Al | akaket , Angoon, At ka, " Bor der
Cty,"” Chignik, Chignik Lagoon - there's 56 of them

here - all the way down to Yakutat. And Tel ephone
Uilities of the Northland [Inc.], the mnute
conpetition [is] approved in Kenai, woul d  be

deregul ated to raise rates to all of these communities
and villages w thout RCA oversight whatsoever. That's
what Section 2 does.

And it does it for every telephone utility, by the
way, because there are no telephone utilities that
have ... a 60-percent [statewi de] market share. So
since there is no difference between dom nant carrier
regul ati on and non-dom nant carrier regulation, other
than the ability to raise rates, | have to assune that
the purpose of Section 2 is so that the |ocal
t el ephone conpanies throughout the state may raise
their rates.

Nunber 1612

VMS. TINDALL, turning to Section 3, said:
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Section 3 says that any rule, regulation, [or order]
that's not on the books now, that's adopted after this
passes, cannot apply retroactively. | believe that
this ... [proposed provision] stenms from a rule that
the RCA passed ordering -- wel |, the state
t el ecommuni cati on managenent plan that was passed sone
years ago by the [Telecomunications |Information
Council (TIC] required all of the local telephone-
conpany utilities to bring their networks up to a
standard t hat woul d transmt "28. 8" dat a
transm ssi ons.

[ Alaska Commruni cations Systens, Inc.] ... said that
they were not able to neet that standard; ... at the
time, the [Alaska Public Uilities Comm ssion (APUC) ]
gave them time to bring their networks up to that
st andar d. They still haven't brought their networks
up to that standard. | believe the purpose of this
[ proposed provision] is to let them out of
bringing their networks up to that standard. | also
believe that this ... [proposed provision], since
there are no regul ations on the book regarding carrier
of last resort and requirenents to extend services to
new nei ghborhoods, ... could be used so that carriers
don't have to continue extending their network to
provi de service.

M5. TINDALL then turned attention to Section 4:

Section 4 deals with proposed depreciation rates. I
think the background of this section is that ... ACS
bought, in the year 2000, the telephone conpanies
Tel ephone Uilities of the Northland [Inc.], Tel ephone
Uilities of Alaska [Inc.], the Fairbanks nunicipal
t el ephone systenms, and Anchorage Telephone Utility
[ ATU] . And these were the telephone conpanies in
Juneau, Fairbanks, Anchorage, Sitka, and all over. By
the way, they purchased these conpanies after
conpetition had been permtted, and there was
conpetition. As a requirenent of their purchase of
t hese conpanies, the RCA said that they had to cone in
for a rate case; they were going to be regul ated
such that they were free to lower rates, so they
wanted the conpany to conme in and set its rate.
[ Al aska Comruni cations Systens, Inc.] agreed.
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Nunber 1512

[ Alaska Communi cations Systens, Inc.], when it went in
for its rate case, asked - | believe - for a $63-
mllion rate increase across all of its |ocal
t el ephone conpanies as a whole. Al of the issues in
that case settled out except for the depreciation

i ssue. Through discovery, it turns out that ACS has
been over-depreciating its plant equipnent, and so had
its previous owners; ACS has, in fact, been over-
ear ni ng. And because it has over-depreciated its

pl ant and equipnment, there is very little noney left
on the books for this plant and equipnent, although
there is quite a bit of |ives.

Wen the RCA set the FCC lives for this plant and
equi pnent and they put in, as a mathematical equation,
how much the equipnment was already anortized, the
depreciation rates that fell out were quite |low and
would, in fact, force ACS to decrease rates. ... This
order canme out quite a while ago; ACS has asked the
[ RCA] to reconsider several times, which is why we are
now in the second year of this rate case and why we
are still wusing 2000-year test data. And the [RCA]
has yet to do a final rating.

The original purpose of this section is to circunvent
[an RCA] ruling requiring ACS to lower their rates.
However, it has the collateral damage of allow ng all
| ocal telephone conpanies to increase their rates
st at ew de. W estimate it to be about $100 mllion,
over ni ght . I f anybody is interested, | have the "per
conpany, per line, per nonth anounts.” The IRS
depreciation amounts are for conpanies that are not
rate-based regulated; they are sinply a tax nechani sm
how nmuch do you get to wite off. If you are a rate-
based regulated conpany and you have this huge
network, the depreciation rate determ nes how nuch of
that network you get to charge your consuners.

REPRESENTATI VE GARA asked why they should worry about any anount
|l eft, assuming that ACS has already depreciated a very
substantial portion of the aforenentioned equipnent. wn't the
consuner now benefit from | ower rates because there is now very
little left to depreciate?

Number 1349
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V5. TINDALL replied:

If we were setting rates every year, then t

be true: ... every year, we'd say, "Ckay,

this little bit nmore, this little bit nore,

hat woul d
you get
and this

little [bit] nore," and pretty soon you fall of the
cliff and there is nothing to depreciate and rates
drop. R ght? But that's not what we're doing. W're

setting rates -- the RCAis setting rates for ACS on a
one-tinme basis. These rates are never going to be set
again. ... And so ACS, from that point, is free to

| ower their rates, but may have to conme in for a rate

case if they want to increase their rates.

[t's in

ACS's interest, on this one-tine [only] rate setting

., to get those rates as high as they can.

it does matter. It is the starting point

And so
And

r emenber, there's only conpetition in Anchorage;

there's no conpetitive forces that would
rate increase anywhere el se.

REPRESENTATI VE GARA asked for nore information

affect a

regardi ng the

one-tinme rate setting. He again asked why the consunmer won't
benefit from ACS only having very little left to depreciate.

REPRESENTATI VE ANDERSON asked if it isn't cheaper for GCI to

| ease from ACS rather than build its own [network].

MS. TINDALL, responding first to Representative Gara, said:

[ Alaska Communi cations  Systens, I nc. ] has over-
depreciated and the consuners should benefit by |ower
rates. ... They're in a rate case right now. And

[when] you go in and you figure out how nuch plant's

| eft and how nmuch should be depreciated in remaining
years, it's a very snmall anobunt. ... So that would
drive rates down from where they are. ... That is the

effect of the [RCA's] decision on the depreciation
rate. What Section [4] would do, [is it] would enable

conpanies - ACS and other conpanies - t

o charge

what ever depreciation rate they want, up to the IRS

gui del i nes, which are quite a bit higher

Number 1137

I t hi nk t hat t he [ RCA' s] over al
depreciation rate canme out to sonething
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percent - it was really |ow because of the fact that
the plant was so over-depreciated - which would drive
rates down, consuners would benefit, and there would
have to be a rate decrease. But under ... Section 4,
conpanies could conme in and charge a nuch higher
depreciation rate, which would drive rates up. ...
[ Anchorage Tel ephone Wility (ATU] and the other
conpanies had their rates last set by the APUC, and
now, since [ACS has] bought the conpanies, they're in
a rate case again - they're setting those rates right
NoWw. That depreciation rate is the rate that wll
determne their retail-rate benchmark from now on

CHAIR McGQU RE offered her belief that M. Feipel's testinony
indicated that the Illinois statute pertaining to depreciation
would ultimately benefit the consuner.

M5. TINDALL offered her understanding that those provisions of
I[I'linois statute apply only to the "UNI" rates that conpetitors
are charged for leasing elenents from an incunbent carrier, not
the retail rates charged to consuners. Subsection (k) of
Section 4 would allow tel ephone utilities to raise retail rates,
not | ease rates, she added. |In response to a question, she said
that if Section 4 dealt only wth Anchorage, which has a
conpetitive market, it mght be acceptable; however, Section 4
woul d enable all local telephone conpanies across the state,
even where there is no conpetition, to increase retail rates.

REPRESENTATI VE HOLM renarked that if he raises the depreciation
on his business assets, two things happen: he is allowed a
better tax position, and his profitability is |owered. And if
he owns a publicly held conpany, he remarked, the lower his
profit is, the |less attractive the conmpany's stock is.
Conversely, if his depreciation rates are |lowered, his taxes are
raised but so is his profitability, which in turn inproves his

bottom | i ne. He said he is concerned with how they are to go
about being fair to both the consunmer and the conpany making the
investnment - in this case ACS - and suggested that that they

return to and use his exanple of a tomato grower in order to
explain to him how the interests of both parties can be | ooked
after fairly.

Nunmber 0641

M5. TI NDALL sai d:
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To respond to your tonato-business exanple, | agree
with everything you said. Now, if the government had
cone to you instead - in an alternate universe - and
sai d: "Representative Holm you're a good guy.
You're such a good guy, we're going to let you be the
only tomato grower in the state of Al aska. W' re not
going to allow anybody else to grow tomatoes in the
state of Alaska, and we're not going to l|let anybody

i nport t omat oes from the Lower 48. You
Representative Holm are going to be our only source
of tonmato." And you say: "Alright! I"m going to

charge $100 a tonato! Those tomatoes are going to be
gol d- pl ated t onat oes!"

And they say: " No. No, no, no. No, no, no.
Representative Holm ... this is what you get to
charge. ... You have this field where you' re grow ng
your tomatoes, you have all of this plant, literally,

[that] you put in the ground for your tonatoes. W're
going to pay for all that, plus a rate of return

we're going to pay all your expenses. W're going to
take this field and this plant and your tonatoes, and
we're going to let you charge a portion of it for each

tomato ..., plus a rate of return. W're not going to
| et you charge the first custonmer who cones al ong
$50,000 for that ... first tomato. ... How nuch you

get to depreciate and allocate [your field and plants]

is what you're going to charge for each tonato,
and we have to set that charge because there's no
conpetitive forces; you don't have anyone conpeting
wWith you, but this is a deal for you because we're not
going to allow anyone else to sell tomatoes."

Nunmber 0528
MS. TI NDALL conti nued:

So ... how nmuch you get to allocate of [your field and
plants] is real inportant to what rate you get to
charge people. But you're guaranteed ... a rate of
return; you are guaranteed a profit. ... So this goes
on for a period of years. ... Finally, soneone cones
up with a bigger and better tomato, and it turns out
that if the people who eat tomatoes don't get access
to this bigger and better tomato, they're not going to
be as well off. And so, ... by now you' ve got tomato
fields across the state. You have every consumer who
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eats tomatoes - you know them by nane, you have their
billing address, you send them nmailings, you send them
Christmas cards, you send their wves flowers, you
know them they're yours - they're your custoners.

[ So, the governnent says:] "W're going to allow this
conpetitor to grow a tomato plant to try out his new
advanced tonmato, but he has to have access to your
dirt because you' ve taken up all the dirt in the
state. So we're going to let him have access to your

dirt."” And you say: "Alright, he gets one plant!
' m going to charge him $50,000 for that square [plot]
of dirt! And | know all the custoners; the custoners
are all mne, starting day one.” And they say: "No,
no, no. No, no, no. Representative Holm that's not
fair. You have market power because you have all the

custoners from day one; you have 100 percent of the
custoners from day one. W're going to tell you how
much you get to charge that conpetitor because we |et
[ you] have that nonopoly for so long."

And you say: "Well, that's not fair. I f conpetition
gets a foothold, I won't nmake as nuch noney. | won't
have those guaranteed profits. So why don't we do
this - the mnute you say another grower can grow a
tomato in the state of Alaska, then | get to charge
whatever rate | want. | get to drive ny rates down; |
get to drive ny rates up. Because they are only in
this little ... part of ... Anchorage - the new tomato
grower is only in Anchorage - | can lower ny rates

there, and | can raise ny rates in Kodiak and make up
the difference.”

M5. TI NDALL concl uded:

That's what we're talking about. That's why - if
you're a conpetitive conpany, you don't have a
nonopoly, you're rates are set by conpetitive forces -
the depreciation is for tax purposes only; that's why
the IRS guidelines are as high as they are - you can
make the choices you want. If you have a nonopoly,
where you are guaranteed to get a rate of return,
where you have all the custoners from day one, and you
were given that by the governnent, then depreciation
serves ... very different purposes because there are
no conpetitive forces setting rates.
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[Chair McQuire turned the gavel over to Vice Chair Anderson.]

Nunber 0324

MS. TINDALL, in response to further questions, said that market
power is mnonopoly power - the two are interchangeable, though
there are degrees. Thus, today, ACS has market power everywhere
outside of Anchorage. In Kodiak, for exanple, there is no

conpetition; thus, if ACS is deregulated, it would be free to
raise its rates in Kodiak, and those consuners would have no
choi ce but to pay those increases.

MS. TINDALL relayed that in Anchorage, ACS raised its rates 24

percent. But because GCI did not follow suit, overnight it went
from having a 20 percent market share to having a 45 percent
mar ket share. This increase in GCl's nmarket share had nothing

to do with the prices it was paying ACS to |ease its network;
instead, it resulted fromACS raising its rates in a conpetitive
mar ket . Kodi ak custonmers don't have conpetitive choice, she
reiterated, and when a telephone conpany is deregulated, it is
deregul ated across the state, even in areas where there iIs no

conpetition. Subsection (k) of Section 4 wll raise rates
t hroughout Al aska where there is no conpetition and there is no
conpetitive choice, she opined. In response to another

guestion, she reiterated that GCI has a 20-percent statew de
mar ket share.

MS. TINDALL, turning attention to subsection (lI) of Section 4
and, at the request of a nenber, still using the tomato-grower
exanpl e, said:

This goes to [the issue of] setting unbundled network

el enent rates. The FCC has regul ations saying that
the rates that ACS or any other incunbent "tomato
grower” will charge the new conpetitor shall be those
forward-|ooking, long-run, incremental cost rates.

And that is so that the new conpetitor comng in is
indifferent between building its own network and
| easing the [network] from the incunbent conpany.
Long-run increnental - long-run, by its very nature
neans that we are dealing with a hypothetical where
.. you're assumng that you had the npbst advanced
technol ogy at the | owest cost.

The FCC has regulated that for all states; it is a

requirenent for the states to follow that has been
taken all the way to the United States Suprene Court
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and upheld as a fair and reasonable way [of] setting
rates for unbundled network el enents. Now, the
| atitude that the [RCA] has is in choosing the nodels
and in arbitrating the inputs that go into the nodels
that set those rates. This [subsection (lI) would be
preenpted by federal law, it sinply would not be
al | owed. ] [ The previous bracketed portion was not on
tape, but was taken from the Gavel to Gavel recording
on the Internet.]

TAPE 03-65, SIDE A
Number 0001

CHRI STOPHER  J. V\RI GHT, f or mer Gener al Counsel , Feder al
Communi cations Conm ssion (FCC), offered to respond to any
guestions on this issue.

REPRESENTATI VE GARA asked of M. Tindall whether there would be
a way to allow ACS to recover its actual costs wthout going
awy of current federal |aw

V5. TINDALL asked to defer that question to M. Wi ght.

REPRESENTATI VE GARA asked M. Tindall why, as a matter of
policy, ACS shouldn't be able to recover its costs.

MS. TINDALL, in response, offered the foll ow ng:

| worked for GCI and was in the same position back
when we were fighting the battle to bring intrastate
conpetition to the state of Alaska, and the issues
were nuch the sane. And at one point, Julian Mson

who was their |awer, and a very good |awer, turned
to ne and |laughed at nme and said, "Dana, costs are
what ever we say they are." And | have never forgotten
that. So, with that, I'Il turn it over to M. Wight.

MR. WRIGHT, after noting that he has spent nost of the |ast
seven years litigating this particular issue, concurred with M.
Tindall that this issue has already gone to the U S. Suprene
Court. He el aborated:

The FCC, in 1996, issued what it called the "efficient
network configuration" rule and which conpanies |ike
ACS and the other incunbent |ocal exchange carriers
derided as the "hypothetical network" rule. And t hey
persuaded the [8th Circuit Court of Appeals] to strike
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the efficient network configuration rule down - the
forward-| ooking cost based on the nost efficient
t el ecommuni cations technology currently avail able.
And the [U. S.] Suprene Court, |ast My, overturned the
[8th Circuit Court of Appeals] and upheld the FCC s

rul e.

Number 0269
And if | may, for a mnute, it has been previously
di scussed as if these were guidelines as opposed to
rul es. That also was litigated all the way to the
[US.] Suprenme Court, and in a different case, the
lowa Utilities Board case, ... the [US.] Suprene

Court held that the FCCs pricing rules were rules
that had to be followed, and it also [said] the
following ...: "But the question ... is not whether
the Federal Governnent has taken the regulation of
| ocal teleconmunications conpetition away from the
St at es. Wth regard to the matters addressed by the
1996 Act, it unquestionably has.™

And pricing of network elenents - and let ne hasten to
add, not retail pricing for consuners, but pricing for
network elenents - is a mtter dealt with by the
federal statutes, dealt wth by these extensive
federal regulations, and the nethodol ogi cal questions

have been taken away from the states. The renai ni ng
state role is for the states' commssions to follow
the procedures set out in "Section 252 of the

comuni cations Act" to arbitrate disputes.
MR. WRI GHT conti nued:

So on the first question, ... | do not believe that a
state legislature has the authority to enact pricing
regulations for network elenents - again, |'m not
tal king about retail rates for consuners, |'m talking
about prices for network elenments - and | think any
attenpt to do that would be plainly preenpted; that's
a field the federal governnment has occupied. And with
respect to this particular rule, the ... FCCs rule is
not based on historic costs or actual costs; it is
based on these forward-| ooking costs.

And turning to the policy justification for that, for
the nmonent | think Ms. Tindall has largely set it out:
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In the past, when they were franchised nonopolists,
conpani es did not have i ncentive to i nvest
sufficiently - they had (indisc.) gold plate - and it
woul d inpede conpetition if they were allowed to
recover all of those costs from conpetitors. The
proper rule is the so-called hypothetical network
rule, or efficient network rule. That's the rule the
FCC derived from its reading of the economc text.
And in any event, that is now the rule that has been
proved by the [US.] Suprene Court, and the [U S.]
Suprene Court has (indisc. - paper shuffling).

[ Vice Chair Anderson returned the gavel to Chair MCGuire.]
Nunmber 0541

REPRESENTATI VE GARA asked Ms. Tindall to comment on the second
portion of Section 4's subsection (I).

MS. TINDALL offered her belief that it may be unconstitutional
But aside fromthat, she added:

Essentially what this does is take choice away from

the consuners; ... it's an attenpt to elimnate
conpetition. If a conpetitor knows that it has to pay
ACS for its network if it gets off its network or if
it loses a custoner, it wll effectively elimnate

conpetition as well as choice for a new custoner
Say you build a new hone/a new subdivision, and you
need t el ephone service to t hat new  home/ new

subdi vi si on. ACS right now is saying, "If you choose
&, we wn't - you're subdivision doesn't get
service." That's what they're telling the custoner.

And so what they're saying nowis, "If we build a
new service ... out to you" - and by the way, the
[ RCA] ruled against themon that, told them that they
had serve those custoners - ... "if you choose GCl and
GCl ever builds it's owmn network, then GClI has to pay
us for this ... network." And it effectively

forecl oses choice to the custoner.

CHAIR McGU RE remarked, however, that she is rubbed the wong
way by the concept of forcing an incunbent conpany to go into a

new area and build a network for custoners that will be served
by a conpetitor, a conpetitor who, theoretically, in a couple of
years, Wl build its own network and |eave the i ncunbent
conpany "holding the bag" on its investnent. She said she
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wanted to know why sone would consider that to be an acceptable
si tuation.

Nunber 0809
MS. TINDALL said she has a three-part response:

The first part of my answer is, this is for the

[consumer's] benefit. ... Were a conpany still has
mar ket power, it's required to build out for the
[ consumer's] benefit. And what [you've] got to
remenber is, ... we're worrying about the consuners
here. The second part of mnmy answer is, where a market
is deregulated - as we've proposed Anchorage be
deregul ated, where there isn't as much market power
anynore, and particularly ... we've proposed ... that
the "UNI market" be sonewhat deregulated - ... either

the conpetitive carrier or the incunbent carrier can
be required to build out to that subdivision.

This is where - |I'm sorry, but we have to |eave the
tomato [grower] analogy - because it's a telephone
network ... of one carrier over here and a network of

another carrier over [there], we can't figure out a
way where GCI can go over and build out ACS s network.
One, they'd never let us in door. But, two, how do
you deal with costs and pricing and all of that. So
the choices becone, one or the other carrier has to
build out to serve that subdivision. And we've
proposed that the RCA nake a decision, where there's a
sharing of carrier of last resort, on which carrier
should build out [to] the subdivision.

M5. TI NDALL conti nued:

And ... if the conpetitive carrier is not big enough
or [is] technologically wunable to build out their
network, yet they have nore than a 35 percent market
share, they should have to contribute capital to help

build out ... the incunbent's network. That's what
we' ve proposed. ... \What we envision, as we go forward
and as the nmarket gets nore deregulated, is that for
the [consunmer's benefit], ... you do it that way and

conpani es continue to be required to interconnect and
bui | d. [ General Communi cations |ncorporated] has al so
proposed, in witing - this is in our proposal - that

HOUSE JUD COW TTEE -41- May 16, 2003



we give ACS access to our netwrk at the sane
unbundl ed el ement network rates we get fromthem

Nunmber 0943

The answer is not to cut off the consunmer, which is
what this does. The answer is to put reciprocal
obligations on conpetitive carriers and incunbent
carriers alike, so that the consumer continues to get
served. And the third part of ny answer is, the
notion that we're not going to build out our network
to a consuner unless we're guaranteed a profit and a
rate of return on it is a very nonopolistic nentality.

CHAIR MGQU RE argued that it is sinply a business nentality, not
a nonopolistic nentality, adding that these are conpani es which
are in the business of naking noney.

V5. TINDALL replied:

| believe when you're in a conpetitive business, you
go out and you try to get the custoner. Ri ght? You
build out your networks to reach the custonmer. Right?
You narket the custonmer; you try to get the custoner

You don't say, "Unless |I'm guaranteed a customer, |I'm
not going to be in business." That's not what you
say. [But] that's what ACS is saying. W have

actually advised custoners to switch to ACS so that
they could get a line to their hone.

And ACS's response to that - instead of saying,
"Alright, now |'ve got a custoner; I have an
opportunity to really treat that custoner well, and
serve them and keep that custonmer”™ - is to threaten

to take GCI to court and to treat the custoner badly
because they feel it's a GCl custoner in ACS cl ot hing.
It's not a conpetitive m ndset. You don't refuse to
go into business unless you' re guaranteed a profit.
You go out and you try to get the customer. And ACS
is not going out and trying to get the custoner.

CHAI R M@GUJI RE, however, stated:

Vell, | don't disagree that the whole thing is a ness,
and |I'm not here to assign blanme to either party; |
think this whole thing stinks. That's why this bill
is here. | think this is terrible for Al aska. I
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think this is slowng down developnent of our

technological infrastructure in this state, | think
it's slowng down progress for the consuner, | think
it's slowng down progress for businesses, | think
it's terrible, and | feel like it's tw teenage kids

in a room scratching each other's eyes out to the
detrinment of everybody. And that's how | feel; that's
why this bill is here.

Nunber 1100
V5. TI NDALL responded:

Wth all due respect, [Chair] MQire, this year GC
will invest over $100 million in infrastructure in the
state of Al aska. That is far nore than has been
invested in any other year, ever. [ Al aska
Communi cations Systenms, Inc.], | believe, wll invest
approximately $60 million; | think that's what their
FCC filings show. This is not sl|lowed-down investnent.
This is not slowed-down infrastructure. W have spent
a lot of noney to build out this state.

CHAIR MGURE said that there is significant evidence that
Al aska is well behind the Lower 48 in many of its advances, and
that she is only concerned over what appears to be a built-in
di sincentive under current |aw. She said that she is tired of
sinply passing RCA extensions while ignoring the wunderlying
problenms. The legislature, regardless of the controversy, ought
to discuss those wunderlying problems in an effort to find
sol utions, she suggested, adding that it is her hope that both
GCl and ACS would wal k away from that process "a little unhappy
- then we'd know we were getting sonewhere.”

V5. TI NDALL expressed concern that too nuch delay on the issue
of extending the RCA could cause it to sunset.

CHAIR MGUI RE assured Ms. Tindall that it is not her intention
to keep the legislation from noving or to cause the RCA to "go
into wi nd down. "

REPRESENTATI VE = SAMJELS opined that catering to consuner
interests should not conme at the expense of driving either GC
or ACS out of business, adding that an incunbent should not be
required to sinply absorb the cost of building sonething for a
conpetitor. He noted, however, that there doesn't appear to be
an easy answer to the problem
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MS. TI NDALL encouraged nenbers to at |east keep the consuner in
m nd.

REPRESENTATI VE SAMJELS agreed to do so, but added that he also
has to |l ook at the health of the industry.

MS. TINDALL assured Representative Sanmuels that none of the
conpani es in question are close to going out of business.

Number 1346

REPRESENTATI VE GARA expressed a desire for representatives from
ACS and GCI to get together after the neeting and conme up wth
alternatives "out of this ness.”" He said he thought that in the
situation wherein ACS builds sonething for GCI, if GCl then goes
and builds it owns lines, then it ought to conpensate ACS. He
of fered anot her exanpl e of what m ght happen, however:

[ Alaska Communi cations Systens, Inc.] goes and they
bui Il d sonet hi ng. A new entrant cones in ... and then

has to worry about: "Well, what if | go out of
business, or what if | just can't naeke it in that
mar ket and |1've got to leave? Am | going to have to
pay the costs for those new |ines?" And then they
say, "Well, 1'm not even going to cone into the new
mar ket because | don't want to have to deal with that
probl em "

REPRESENTATI VE GARA remarked that it appears as though the
provisions of CSHB 111(L&C) only partially address just sone of

the problens that they've heard about. He indicated that he
would not be confortable passing [the current version of the
bill] out of commttee. He added, however, that he does see

problenms with the current situation, one of them being that the
RCA is running itself wthout adopting regulations, but he
indicated that he is reluctant to create policy based sinply on
the assertion that ACS is perhaps not able to share as many of
its costs as might be justified. He offered his belief that GC

has made phone rates nuch better for consuners. He remarked
that beyond that, however, he cannot say much nore, and thus he
feels he is not entitled to "wite a new bill regulating phone
rates.” He went on to say:
What | do believe is that by the end of this session,
we're either going to adopt a bill like this, to the
detriment of GCI, or not adopt any bill other than a
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reauthorization of the RCA to the detrinent of ACS
And so both of you are playing poker right now and

one of those things is likely to happen. It's ny
belief that we could cone up with a bill that charges
the RCA to adopt regulations on certain subjects by
Cctober 15, let's say; certain subjects that nmaybe
both ACS and GCI would want to be regulated in a fair
way.
Nunber 1490

| took a first stab at putting together an anendnent
that I would propose in some form as attached to just
an RCA reauthorization. And the ... idea of the

amendnent is that we would demand that the RCA
adopt regulations that provide for a Ilevel playing
field and regulations that also protect our consuners.

And | don't know what those regulations are going to
be. But it's clear to nme that they're authorized to
adopt regulations on the subjects that we're dealing
wth in this bill. It's clear to nme that they would
have the capability to decide which of those
regulations violate federal law [and] which ones
don't.

REPRESENTATI VE GARA concl uded:

And | ... would just suggest that if representatives
from both phone conpanies can get together and cone up
with a list of subjects that they believe the RCA
shoul d adopt regulations on by a certain date - let's
say, COctober 15 - we mght be way better off than if
we just do nothing and then wait for this |egislature
to get into session and do sonething by next My, or
we nmay be better off than we would be if we passed
this bill inits current version.

CHAIR MGJRE sought confirmation that M. Harbour heard
Representative Gara's suggestion. She indicated that such
| anguage could include a one-year extension for the RCA and
would require that the RCA inplenent regulations by a certain
date, for exanple, OCctober 15, 2003. She suggested that any
such regulations include a definition of "domnant carrier”, and
requested that the representatives from GCI and ACS gi ve thought
to what el se those regulations mght entail.

Number 1570
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She offered to fax M. Harbour the |anguage Representative Gara
is suggesting as a possible anmendnent, which read [original
punctuation provided]:

I nsert.
Section 1. St at enent of purpose. It is the purpose
of this bill to require that the Regul atory Conm ssion

of Alaska thoroughly consider its rules governing
tel ephone rates, charges between conpeting conpanies,

and conpetition. It is the intent of this section
that the public shall be protected, and that the rates
that they are charged be kept fair. It is also the

intent of this section to ensure that the businesses
that provide local and Ilong distance service be
treated as fairly as possible, and that conpetition

anong conpanies be encouraged. The legislature
intends to take no position in the propriety of
existing Conmmission rulings or regul ati ons, but
i nt ends t hat al | such rul es gover ni ng t he
tel ecommuni cation industry shall be re-exam ned, and

that regulations shall be inplenmented to change any
existing regulation or rule the Conm ssion determ nes
shoul d be changed in order to fairly inplenment the |aw

and the above-stated purposes. The Comm ssion shall
t ake into consi derati on t he Legi sl ature's
determ nation that it is desirable to pronote

conpetition, and to take steps, if fair to the public,
to encourage nore, rather than fewer, businesses to
enter and remain in the Al aska telecommunications
busi ness.

Section 2. The regulatory Comm ssion of Al aska shall
hold public hearings and review its regulations and
rulings in the area of local and long distance
t el econmuni cati ons. It shal | i ssue pr oposed
regul ations for review by the public, and |egislators,
before OCctober 15, 2003, to address any ruling or
regulation it determnes is unfair, or that can be
inproved to better neet the purposes stated in section
1.

Number 1647
MR. HARBOUR confirmed that he'd heard Representative Gara's

suggestion, and pointed out that the commttee and many other
| egi sl ators have gone through a |lot of the same process faced by
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new RCA comm ssioners. He remarked that although md OCctober
will arrive very quickly, given the conplexity of the issues and
the different viewpoints held by the interested parties, he
believes it is possible to do what Representative Gara's
suggestion would require. He added that he respects the
commttee's discussion of this possible resolution to the issue.

CHAIR McGQUIRE opined that the RCA is necessary, and said she
wants to see sone action taken regarding the problens presented
to the commttee. She asked M. Harbour to forward any
addi ti onal suggestions to the commttee so that they could be
consi dered for possible inclusion.

MR. HARBOUR noted that the original legislation contained a
four-year extension, and offered that one of the benefits of
having such an extension, as opposed to only a one-year
extension, is that it would give a vote of confidence to the
specialists and others enployed by the RCA He assured the
commttee that the RCA would be responsive to the |egislature
regardl ess of the tine period.

CHAIR MGURE relayed that she wuld prefer a one-year
ext ensi on. Then, if many of the problens are resolved by
Oct ober 15, a further extension could be considered.

MR. HARBOUR relayed that an OCctober 15 deadline would be
expedi ted but doable. Wether the goals can be achi eved by that
deadline will depend on the scope of the issues that the parties
want to raise and then how long it takes the RCA and those
parties to resolve those issues. He added, "Qur whol e decision
process for all these issues ... is based on just and reasonabl e
outcones based on the record and what the parties put before
us."

REPRESENTATI VE HOLM renmarked to M. Tindall that profits and
asset allocations drive new business. Thus, if one can't nake a
profit, he/she should not be in business. He said that if
consuner protection is the only reason for doing sonething, then
he has a problem with requiring private enterprise to provide a
service. He said he would suggest to Ms. Tindall that it should
be alright for a business to refuse to offer a service if it
can't be done profitably, a business can't be all things to
everybody, and he has no problemtelling soneone to go el sewhere
for a product or service that wouldn't be profitable for himto
provi de.

Number 1910
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V5. TI NDALL responded:

Wth all due respect, Representative Holm tel ephone
service is deened a necessary utility. And there's a
| ot of tal k in this state about requiring
I nprovenents. And by the way, this state is [the]
second-nost wired state in the country for Internet.
There is no evidence, whatsoever, ... that we are not
advanced in tel econmunications services. As a matter
of fact, we're al nost nunber one.

CHAIR McGQUIRE offered her belief that GClI is three tines |arger
in that area than any other carrier.

V5. TINDALL replied:

That's right. W' ve put a lot of noney into that. So
tel ephone utility is deenmed a necessary utility, and
so it's a quasi-public [indisc. - paper shuffling].
And there nmay be a day, soneday, where the
t el econmuni cation market is so conpetitive that there
are no regulations required and sonebody wi Il be eager
to serve every market possible. But we're not at that
day, and we have to ensure that the Bush villages and
the rural communities get service, and so it is quasi-
public (indisc.).

And if | could respond to sonething Representative
Gara said. Pl ease do not interpret the fact that GC
has asked for nothing fromthe RCA as, if a clean RCA
bill is passed, GO wns and ACS |oses. [ Gener al
Communi cations | ncorporated] has not asked for a thing
here; we're not asking for anything. We haven't cone
forward to you wth regulations we want changed. We
did at a time, and we haven't brought those forward
si nce. We haven't asked for the playing field to be
changed at all, so please don't interpret this as, if
a clean bill is passed, [GCl w ns]. If a clean bill
is passed, the consuners win, and GC has a fair
chance to go before the regulators and advocate our
position. W're not trying to |legislate what we want.
W just want a regulatory body to decide it. Thank
you.

[HB 111 was held over. ]
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ADJ OURNMENT
Number 2006

The House Judiciary Standing Commttee was recessed at 5:34 p.m
to a call of the chair. [The neeting never was reconvened. ]
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