ALASKA STATE LEG SLATURE
HOUSE JUDI CI ARY STANDI NG COW TTEE
May 12, 2003
3:25 p.m

MVEMBERS PRESENT

Representative Lesil MGQiire, Chair
Representative Jim Holm
Representati ve Dan Ogg

Represent ati ve Ral ph Sanuel s
Representative Les Gara
Representati ve Max Gruenberg

MVEMBERS ABSENT
Representati ve Tom Anderson, Vice Chair
COW TTEE CALENDAR
CS FOR SENATE JO NT RESOLUTI ON NO. 5( STA)
Uging the President of the United States and the Congress to
act to ensure that federal agencies do not retain records
relating to |awful purchase or ownership of firearns gathered
t hrough the Brady Handgun Bill instant check system

- MOVED CSSJR 5(STA) QUT OF COW TTEE
CONFI RVATI ON HEARI NGS

Sel ect Conmttee on Legislative Ethics

Mari anne Koch Stillner - Juneau
- CONFI RVATI ON ADVANCED

CS FOR SENATE BILL NO. 98( TRA)

"An Act relating to civil liability for boat owners and to civil
liability for guest passengers on an aircraft or watercraft; and
providing for an effective date."”

- MOVED HCS CSSB 98(JUD) QUT OF COW TTEE
CS FOR SPONSOR SUBSTI TUTE FOR SENATE BI LL NO. 41(FIN)

"An Act relating to nedical care and crimes relating to nedical
care, including nedical care and crinmes relating to the nedical
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assi stance program catastrophic illness assistance, and nedica
assi stance for chronic and acute nedical conditions."

- HEARD AND HELD

HOUSE BI LL NO. 303

"An Act relating to youth courts and to the recomended use of
crimnal fines to fund the activities of youth courts; and
relating to accounting for crimnal fines."

- MOVED HB 303 OQUT OF COW TTEE

CS FOR SENATE BILL NO. 64(JUD)

"An Act relating to a requirenent that certain consuner
reporting agencies provide individuals with certain information
wi t hout charge.”

- SCHEDULED BUT NOT HEARD

HOUSE JO NT RESOLUTI ON NO. 4
Proposing an anendnent to the Constitution of the State of
Al aska relating to the duration of a regular session.

- SCHEDULED BUT NOT HEARD

CS FOR SENATE BILL NO. 160( HES)

"An Act relating to civil liability for use or attenpted use of
an automated external defibrillator; and providing for an
effective date."

- BILL HEARI NG POSTPONED TO 5/ 13/ 03
HOUSE JO NT RESOLUTI ON NO. 9
Proposi ng anendnents to the Constitution of the State of Al aska
relating to an appropriation limt and a spending limt.
- BI LL HEARI NG POSTPONED TO 5/ 14/ 03
PREVI QUS ACTI ON
BILL: SJR5

SHORT TI TLE: DESTROY BRADY Bl LL RECORDS
SPONSOR(S):  SENATOR(S) WAGONER

Jrn-Date Jrn- Page Action
01/ 12/ 03 (S PERVANENTLY FI LED 8/ 25/ 03
01/ 21/ 03 0014 (S READ THE FI RST TI ME -
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REFERRALS

01/21/03 0014 (S) STA, JUD

02/ 11/ 03 (S) STA AT 3:30 PM BELTZ 211

02/ 11/ 03 (S Moved CSSJR 5(STA) Qut of
Comm ttee

02/ 11/ 03 (S M NUTE( STA)

02/ 12/ 03 0170 (S STA RPT CS 4DP 1NR SAME TI TLE

02/ 12/ 03 0170 (S) DP: TAYLOR, COADERY, DYSOQN,
GUESS;

02/ 12/ 03 0170 (S NR: HOFFMAN

02/ 12/ 03 0170 (S) FN1: ZERQ(LEG

03/ 12/ 03 (S JUD AT 1:30 PM BELTZ 211

03/ 12/ 03 (S) Moved CSSJR 5(STA) Qut of
Comm ttee
M NUTE( JUD)

03/ 13/ 03 0490 (S) JUD RPT CS(STA) 5DP

03/ 13/ 03 0490 (S) DP: SEEKI NS, ELLIS, FRENCH,

03/ 13/ 03 0490 (S) OGAN, THERRI AULT

03/ 13/ 03 0491 (S) FN1: ZERQ(LEG

03/ 31/ 03 0646 (S RULES TO CALENDAR 3/ 31/ 2003

03/ 31/ 03 0646 (S) READ THE SECOND TI ME

03/ 31/ 03 0646 (S) STA CS ADOPTED UNAN CONSENT

03/ 31/ 03 0646 (S COSPONSOR(S): TAYLOR, OGAN,
CONDERY,

03/ 31/ 03 0646 (S) W LKEN, GREEN, STEVENS G
DAVI S,

03/ 31/ 03 0646 (S) STEVENS B, SEEKI NS, BUNDE

03/ 31/ 03 0646 (S) ADVANCED TO THI RD READI NG
UNAN CONSENT

03/ 31/ 03 0647 (S) READ THE THI RD TI ME CSSJR
5( STA)

03/ 31/ 03 0647 (S PASSED Y17 N E3

03/ 31/ 03 0648 (S) TRANSM TTED TO (H)

03/ 31/ 03 0648 (S VERSI ON:  CSSJR 5( STA)

04/ 02/ 03 0728 (H READ THE FI RST TI ME -
REFERRALS

04/ 02/ 03 0728 (H STA, JUD

04/ 02/ 03 0751 (H) CROSS SPONSOR(S): CROFT

04/ 10/ 03 (H) STA AT 9: 00 AM CAPI TOL 102

04/ 10/ 03 (H Moved Qut of Conmmttee
M NUTE( STA)

04/ 11/ 03 0932 (H) STA RPT 2DP 3NR

04/ 11/ 03 0932 (H DP: SEATON, LYNN;, NR:
GRUENBERG,

04/ 11/ 03 0932 (H HOLM WEYHRAUCH

04/ 11/ 03 0932 (H FN1: ZERQ LEG

05/ 07/ 03 (H) JUD AT 1: 00 PM CAPI TOL 120
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05/ 07/ 03 (H <Bil|l Hearing Postponed to
Sat. 5/10>

05/ 10/ 03 (H) JUD AT 9:00 AM CAPI TOL 120

05/ 10/ 03 (H) -- Meeting Cancel ed --

05/ 12/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: SB 98

SHORT TI TLE: LI ABI LI TY: PLANE AND BOAT PASSENGERS
SPONSOR(S):  SENATOR(S) BUNDE

Jrn-Date Jr n- Page Action
03/ 04/ 03 0333 (9 READ THE FI RST TI ME -
REFERRALS
03/ 04/ 03 0334 (S) TRA, JUD
03/ 28/ 03 0616 (S) COSPONSOR( S) : W LKEN,
SEEKI NS,
03/ 28/ 03 0616 (S) CONDERY, OGAN
04/ 08/ 03 (S) TRA AT 1: 30 PM BUTROVI CH 205
04/ 08/ 03 (S) Moved CSSB 98( TRA) CQut of
Comm ttee
M NUTE( TRA)
04/ 09/ 03 0762 (S) TRA RPT CS 3DP 2NR NEW TI TLE
04/ 09/ 03 0763 (S) DP: CONDERY, OLSON, WAGONER;
04/ 09/ 03 0763 (S) NR: LI NCOLN, THERRI AULT
04/ 09/ 03 0763 (S) FN1: ZERQ( LAW
04/ 23/ 03 (S JUD AT 1: 00 PM BELTZ 211
04/ 23/ 03 (S) Heard & Held
04/ 23/ 03 (S) M NUTE( JUD)
04/ 25/ 03 (S JUD AT 1: 00 PM BELTZ 211
04/ 25/ 03 (S) Moved CSSB 98( TRA) CQut of
Comm ttee
M NUTE( JUD)
04/ 25/ 03 0965 (S) JUD RPT CS(TRA) 2DP 1INR
04/ 25/ 03 0965 (9 DP: SEEKINS, OGAN; NR: FRENCH
04/ 25/ 03 0965 (S) FN1: ZEROQ(LAW
04/ 30/ 03 1050 (S) RULES TO CALENDAR 4/ 30/ 2003
04/ 30/ 03 1050 (9 READ THE SECOND TI ME
04/ 30/ 03 1050 (S) TRA CS ADOPTED UNAN CONSENT
04/ 30/ 03 1050 (S) ADVANCED TO THI RD READI NG 5/ 1
CALENDAR
05/01/03 1081 (S) READ THE THI RD TI ME CSSB
98( TRA)
05/ 01/ 03 1081 (9 RETURN TO SECOND FOR AM 1
UNAN CONSENT
05/ 01/ 03 1081 (S AM NO 1 OFFERED AND W THDRAWWN
05/ 01/ 03 1082 (S AUTOVATI CALLY I N THI RD
READI NG
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05/ 01/ 03

05/ 01/ 03
05/01/03
05/ 01/ 03

05/01/03
05/ 01/ 03

05/01/03
05/ 02/ 03
05/ 02/ 03
05/ 02/ 03
05/ 02/ 03
05/ 02/ 03
05/ 05/ 03
05/ 05/ 03
05/ 05/ 03
05/ 09/ 03

05/ 09/ 03
05/12/03

BILL: SB 41

1082
1082
1082
1083

1083
1083

1083
1111
1112
1112
1113
1113
1305

1305
1333

(S)
(S)
(S)
(S)

(S)
(S)

(S)
(S)
(S)
(S)

(S)
(H

EEEEe:

MOTI ONS TO ABSTAI N FROM
VOTI NG

CHAI R DENI ED MOTI ONS
RULI NG OF CHAI R CHALLENGED
RULI NG OF CHAI R UPHELD Y16 N3
El

PASSED Y14 N5 E1l1

EFFECTI VE DATE(S) SAME AS
PASSAGE

TAYLOR NOTI CE OF

RECONSI DERATI ON

RECON TAKEN UP - I N THI RD
READI NG

PASSED ON RECONSI DERATI ON Y14
N5 E1

EFFECTI VE DATE(S) SAME AS
PASSAGE

TRANSM TTED TO (H)

VERSI ON: CSSB 98( TRA)

READ THE FI RST TI ME -
REFERRALS

JUD

CROSS SPONSOR(S): MCGUI RE
JUD AT 1:00 PM CAPI TOL 120
Schedul ed But Not Heard
JUD AT 1:00 PM CAPI TOL 120

SHORT TI TLE: MEDI CAI D COSTS AND CRI MES

SPONSOR( S) :

Jrn-Dat e
01/ 29/ 03

01/ 29/ 03
02/ 10/ 03

02/ 10/ 03

02/ 26/ 03

02/ 26/ 03
02/ 26/ 03
02/ 26/ 03
02/ 26/ 03
03/ 03/ 03
03/ 12/ 03
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SENATOR(S) GREEN

Jrn- Page
0074

0074
0152

0152
0273

0273

0323

(S)

(S)
(S)

(S)
(S)

(S)
(S)
(S)
(S)
(S)
(S)

Action
READ THE FI RST TI ME -
REFERRALS
HES, JUD, FIN
COSPONSOR('S): TAYLOR, DYSON,
STEVENS B,
OGAN, COWDERY, SEEKI NS,
WAGONER
SPONSCOR SUBSTI TUTE
| NTRODUCED- REFERRALS
HES, JUD, FIN
HES AT 1:30 PM BUTROVI CH 205
Heard & Hel d
M NUTE( HES)
COSPONSOR('S) : W LKEN
HES AT 1:30 PM BUTROVI CH 205
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03/12/03

03/12/03
03/13/03
03/13/03

03/ 18/ 03
04/ 11/ 03
04/ 11/ 03

04/ 14/ 03
04/ 14/ 03

04/ 15/ 03
04/ 15/ 03
04/ 15/ 03
04/ 15/ 03
04/ 15/ 03

04/ 15/ 03

04/ 16/ 03
04/ 16/ 03

04/ 16/ 03
04/ 16/ 03
04/ 22/ 03
04/ 22/ 03
04/ 22/ 03
04/ 22/ 03

04/ 22/ 03

04/ 22/ 03
04/ 22/ 03
04/ 22/ 03
04/ 23/ 03

04/ 23/ 03
05/ 07/ 03
05/ 07/ 03

05/ 10/ 03
05/ 10/ 03
05/ 12/ 03
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0489
0489

0533

0857
0857
0857
0857

0871
0871

0871
0871
0919
0919
0920
0920

0920
0920
0923
0923
1064

1064

(S)

(S)
(S)
(S)

(S)
(S)
(S

(S)
(S

(S)
(S)
(S)
(S)
(S)

(S)

(S)
(S)

(S)
(S)
(S)
(S)
(S)
(S)

(S)

RZRONG

IZIZI ZTZIZ

NN N

Moved CSSSSB 41(HES) Qut of
Comm ttee

M NUTE( HES)

HES RPT CS 3DP 1NR SAME TI TLE
DP: DYSON, GREEN, W LKEN;, NR
DAVI S

FN1: (HSS)

JUD AT 1:30 PM BELTZ 211
<Bi || Hearing Postponed to
4/ 14/ 03>

JUD AT 1:00 PM BELTZ 211
Moved CSSB 41(JUD) Qut of
Comm ttee

M NUTE( JUD)

JUD RPT CS 5DP NEW TI TLE
DP: SEEKINS, ELLIS, FRENCH,
OGAN, THERRI AULT

FN1: (HSS)

FIN AT 9: 00 AM SENATE FI NANCE
532

Moved CSSB 41(FIN) Qut of
Comm ttee

M NUTE( FI N)

FIN RPT CS 4DP 2NR NEW Tl TLE
DP: GREEN, W LKEN, TAYLOR,
STEVENS B;

NR. HOFFMAN, OLSON

FN1: (HSS)

RULES TO CALENDAR 4/ 22/ 2003
READ THE SECOND TI ME

FIN CS ADOPTED UNAN CONSENT
ADVANCED TO THI RD READI NG
UNAN CONSENT

READ THE THI RD Tl ME CSSSSB
41(FIN)

PASSED Y20 N-

TRANSM TTED TO (H)

VERSI ON:  CSSSSB 41( FI N)
READ THE FI RST TI ME -
REFERRALS

JUD, FIN

JUD AT 1:00 PM CAPI TOL 120
<Bi || Hearing Postponed to
Sat. 5/10>

JUD AT 9: 00 AM CAPI TOL 120
-- Meeting Cancel ed --

JUD AT 1:00 PM CAPI TOL 120
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BILL: HB 303
SHORT TI TLE: USE CRIM NAL FI NES FOR YOUTH COURTS
SPONSOR( S): REPRESENTATI VE( S) OGG

Jrn-Date Jrn- Page Action

05/ 07/ 03 1415 (H READ THE FI RST TI ME -
REFERRALS

05/ 07/ 03 1415 (H JUD, FIN

05/ 08/ 03 1480 (H COSPONSOR(S): GARA, MASEK

05/ 12/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

SENATOR TOM WAGONER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of SJR 5.

Mari anne Koch Stillner, Appointee

Sel ect Conmttee on Legislative Ethics

Juneau, Al aska

POSI TI ON  STATEMENT: Testified as appointee to the Select
Committee on Legislative Ethics.

SENATOR CON BUNDE

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of SB 98.

KAREN McCARTHY, Staff

to Senator Con Bunde

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of SB 98 by
respondi ng to questi ons.

SENATOR LYDA GREEN

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of SSSB 41.

DONALD R KI TCHEN, Assistant Attorney Genera
Medi cai d Provider Fraud

O fice of Special Prosecutions & Appeals
Crimnal Division, Departnent of Law (DQOL)
Anchor age, Al aska
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POSI TI ON STATEMENT: Responded to questions during discussion of
SSSB 41.

STEPHEN BRANCHFLOWER, Director

Ofice of Victinsg' Rights (OVR)

Al aska State Legislature

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SSSB 41 and noted that he'd sent in witten testinony.

ANNE CARPENETI, Assistant Attorney GCeneral

Legal Services Section-Juneau

Crimnal Division

Department of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to a question during discussion
of SSSB 41.

CLI FF STONE, Staff

to Representative Dan Ogg

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Present ed HB 303 on Dbehalf of
Representati ve Ogg, sponsor.

LI SA ALBERT- KONECKY, Program Coor di nat or

Mat - Su Youth Court (MSYC)

Wasi |l a, Al aska

POSI TI ON STATEMENT: During discussion of HB 303, provided sone
of the WMit-Su Youth Court's statistics and asked that the
commttee support the bill.

VI RG NI A ESPENSHADE, Director

Kenai Peni nsul a Youth Court

Honer, Al aska

POSI TI ON  STATEMENT: During discussion of HB 303, provided
information on youth courts and said she appreciates the
commttee's support of the bill.

VESTON EI LER, Chair

Al aska Youth Court Sustainability Coalition

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 303, provided
information on youth courts and thanked the commttee for its
support of the bill.

DOUG WOOLI VER, Admi ni strative Attorney
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Adm nistrative Staff

Ofice of the Adm nistrative Director

Al aska Court System (ACS)

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 303, relayed that
the ACS supports HB 303 and the concept of youth courts, and
responded to questions.

ACTI ON NARRATI VE

TAPE 03-60, SIDE A
Number 0001

CHAIR LESIL MGJIRE called the House Judiciary Standing
Committee neeting to order at 3:25 p.m Represent ati ves
McGQuire, Holm Ogg, Sanuels, Gara, and G uenberg were present at
the call to order.

SJR 5 - DESTROY BRADY BI LL RECORDS

Nunmber 0032

CHAIR McGUI RE announced that the first order of business would
be CS FOR SENATE JONT RESOLUTION NO 5(STA), Uging the
President of the United States and the Congress to act to ensure
that federal agencies do not retain records relating to |awful
purchase or ownership of firearns gathered through the Brady
Handgun Bill instant check system

Number 0084

SENATOR TOM WAGONER, Al aska State Legislature, sponsor, said
that the United States Congress passed the Brady Handgun
Violence Prevention Act ("Brady Handgun Bill") in 1993 to
"pronote gun safety and reduce gun violence." To do this, he
relayed, the Act established a "national instant crim nal
background check systent (NICBCS) to keep firearns out of the
hands of crimnals; at that tinme, it was clear that the N CBCS
was nhot to be used by the government as a way to nonitor
legitimate firearm ownership by |aw abiding citizens. If an
individual is approved for purchasing a firearm 18 U S. C
922(t)(2)(C) states: "destroy all records of the system with
respect to the call (other than the identifying nunber and the
date the nunber was assigned) and all records of the system
relating to the person or the transfer."
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SENATOR WAGONER said that the admnistration interpreted this
| anguage such that it allows agencies to retain these records

for 180 days for audit purposes only. He opined that this
interpretation is in violation of both the spirit and letter of
the original Brady Handgun Bill. He asked nenbers to join him

in sending a nmessage to the nation's capitol.
Nunber 0225

REPRESENTATI VE SAMJELS noved to report CSSIJR 5(STA) out of
commttee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSSIJR 5(STA) was
reported fromthe House Judiciary Standing Committee.

CONFI RVATI ON HEARI NGS5

Sel ect Conmittee on Legislative Ethics

Number 0262

CHAIR McGUI RE announced that the commttee would next consider
the appointnent of Marianne Koch Stillner to the Select
Comm ttee on Legislative Ethics. She asked Ms. Stillner why she
wi shed to serve on the Select Committee on Legislative Ethics.

Nunmber 0280

MARI ANNE  KOCH  STI LLNER, Appoi nt ee, Sel ect Commttee on
Legislative Ethics, said she feels |like she has a responsibility
as a citizen to donate her energy and abilities to a broader
pur pose. She relayed that when Justice Walter Carpeneti asked
her to consider serving on the Select Conmttee on Legislative
Et hics, she becane intrigued by that possibility, and that after
di scussing the matter further wth Chief Justice Dana Fabe and
Joyce Anderson, Ethics Commttee Admnistrator, she becane
excited about the prospect of becom ng involved. She said that
she enjoys thinking in grey areas and the chall enges of solving
puzzles. She added that she believes she can nake an objective
contri bution.

REPRESENTATI VE GARA pointed out that one of the nobst inportant
and hardest duties of those serving on the Select Committee on
Legislative Ethics is that of objectively considering sanctions
against a legislator whomthey |like. He asked Ms. Stillner what
she could do to assure him that she would be willing to find
against a legislator she likes if the facts bear out that that
| egislator did sonmething in violation of the ethics statutes.
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M5. STILLNER first relayed that she does not know any
| egislators, and then that she has been in other, simlar
situations at work wherein she has had to confront individuals
whom she |i kes about certain issues. She said that she tries to
be as objective and as enotionally neutral as possible in those
situations.

REPRESENTATI VE GRUENBERG, after referring to sonme of the itens
in Ms. Stillner's resunme, surm sed that she would be well suited
to serve on the Select Commttee on Legislative Ethics.

MS. STILLNER said that she is | ooking forward to the experience.

CHAIR McGQU RE thanked Ms. Stillner for her willingness to serve
on the Select Conmittee on Legislative Ethics.

Number 0500

REPRESENTATI VE GRUENBERG nmade a notion to advance from commttee
the nomnation of Marianne Koch Stillner as appointee to the
Select Committee on Legislative Ethics. There being no
obj ecti on, the confirmation was advanced from the House
Judi ci ary Standing Conmittee.

SB 98 - LIABILITY: PLANE AND BOAT PASSENGERS

Number 0542

CHAI R Mc@U RE announced that the next order of business would be
CS FOR SENATE BILL NO 98(TRA), "An Act relating to civil
liability for boat owners and to civil liability for guest
passengers on an aircraft or watercraft; and providing for an
effective date."

Number 0570

SENATOR CON BUNDE, Al aska State Legislator, sponsor, said:

Al aska has a | ot of wonder f ul and uni que
[opportunities], scenic wonders that, if we are able
to share them certainly [are nagnified] ... for those
that are doing the sharing. And those that haven't
had a chance to see them really, | think, have sone
of their experiences di m ni shed. There are
opportunities when soneone says, "CGee, ... [it's] a
beautiful day; I1'd love to go for a boat ride wth
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you. " O you mght say, "It's really a pretty

experience to see "X, Y, or Z; junmp in - 1'Il take
you for a ride in the airplane.” O, it has been
nentioned to nme, you're in one place and soneone says,
"Hey, | really need to get back to town; could I catch

aride with you?"

And as a good nei ghbor, you would say yes to ... those
prior situations; ... so |l call this a "good nei ghbor™
bill. It's an opportunity to share, a chance to
access Al aska out - of - door s with nei ghbor s,
acquai nt ances, strangers. It's an opportunity [to]
provi de useful service to our friends and neighbors
wi thout putting all our financial resources in

j eopardy. Thousands of Al askans own pl anes and boats,
and share the enjoynent of these with friends and
nei ghbors. [ Senate Bill 98] is designed to clarify
that people who accept an invitation to a boat or
plane trip, or ask for an invitation to a boat or
plane trip, also accept sone of the inherent risks
that [are] involved in accessing our out-of-doors.

SENATOR BUNDE went on to say:

[ Senate Bill 98] provides that if a passenger is
injured due to the inherent risk of a noncommercial -
pl ease |l et nme stress noncomercial - boating or flying

trip, he or she may not sue the owner or operator past
the limts of their liability insurance. And if the
owner and/or operator has no insurance and

notifies the ... potential passenger prior to them
boarding the boat or aircraft, in that case, the
passenger doesn't have a cause of action at all - may

not sue. For exanple, you're out for the day in your
boat, you hit a rogue wave, sonething that you could
not have foreseen, your friend falls, breaks an arm

Number 0759

Current law allows that friend to sue you and, as you
have a boat or an aircraft, you're assunmed to have
deep pockets and may be a target for suits nore than
in other situations. If that rogue wave is a result
of an inherent risk, not your negligence, not your
gross negligence, not your carelessness, not your
intentional msconduct, then this bill would protect
you and your famly's assets. Al aska's statutes
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recogni ze that those who participate in sone
activities nust take responsibility for those inherent
risks. Already existing in state law are limtations

regarding inherent risk [related] to private

runway mai ntenance, zoos, uninproved |and, and the ski
safety Act that passed not too | ong ago.

[ Senate Bill 98] does not absolve owners from their
responsibility to maintain and operate their equi pnent
in a safe and prudent manner. It does not protect
those who engage or operate their boat or plane in
reckless or ... grossly negligent manners, or who
engage in intentional msconduct. [Senate Bill 98]
only applies to private owners, not to boats or

aircraft that are used comercially. This bill is
endorsed by the Alaska Airnen's Association, the
Al aska [Boating] Association, the Personal Wtercraft
Club of Alaska [PWCA], the Knik Canoers and Kayakers,
and there's a host of individuals who own boats and
aircraft that are, | believe, also in your packet [as
stating support].

SENATOR BUNDE concl uded:

Number 0855
They  support this Dbill because they're deeply
concerned about rising costs of insurance and the
challenge of ... a society that seens to be, in sone
cases, unwi | | i ng to accept their per sonal

responsibility and | ook at an accident as a potential

for

a substantial financial w ndfall. They support

this because of, currently, our inabilities to protect

their

hones, their retirenent, and other significant

assets of their famly. Therefore, | respectfully
submt to you SB 98 for your consideration, and would
be avail abl e for questi ons.

REPRESENTATI VE GRUENBERG referred to Section 3 and Section 5 of
SB 98 and to the sectional analysis regarding those sections

and said that he is a little bit confused about the interplay of
t hose itens. He asked what Section 3 does and what Section 5
relates to.

SENATOR BUNDE indicated that because |anguage in Section 3

cont ai ns

simlar Jlanguage to what is contained in Sec. 9,

Chapter 28, SLA 2000, Section 5 nmakes reference to it.
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REPRESENTATI VE GRUENBERG asked what the practical inplication of
that is.

SENATOR BUNDE said that it is sinmply "bill drafters' |anguage,"”
and that the current Al aska boating safety |law has a sunset
provi si on. Section 5 recognizes, but does not repeal, the
sunset provision contained in that |aw.

REPRESENTATI VE GRUENBERG surm sed, then, that Section 5 1is
si nply conform ng | anguage.

SENATOR BUNDE agr eed.
REPRESENTATI VE GARA asked for nore information
Number 1092

KAREN M CARTHY, Staff to Senator Con Bunde, Al aska State
Legi sl ature, said:

As | understand the convoluted way they had to go
about the Al aska boating safety Act, first they had to
put all of the statute in place, and then they had to

put it in place again in order to sunset it. And the
way they did it was that at the end of that bill, they
referred to various sections of that bill that would

be sunsetted. And so that's why [l anguage in] Section
1 and Section 3 [of SB 98] are identical, but the
sunset reference in Section 5 only refers to Section
3. |'"'m not sure that that's any clearer than when we
started.

REPRESENTATI VE GARA said that he is a little unconfortable with
what Legislative Legal and Research Services "is doing on this
one. "

M5. McCARTHY responded:

| had the sanme conversation with the bill drafter, and

because the Alaska boating safety Act had a
liability section in it, the bill drafter felt it was
appropriate to reference that in this bill. And
because of the way that bill was witten, we had to do
it this way. It's unconfortable and it's kludgy, but
that's the way it had to be done.
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REPRESENTATI VE GARA replied:

If there is sonebody who has an action under the
former version of the Act, the Act that's in place
right now, this changes their rights. Even if we're
not intending it to, it does. ... If sonebody sued ..

- let's look at page 2, line 27, ... under this forner
version of the statute, which is [Sec. 9, Chapter 28,
SLA 2000 - if] sonebody has an action under that |aw,
we' re now changing the |l aw retroactively.

CHAIR MGURE pointed out, however, that SB 98 has an
applicability provision, which says, "This Act Applies to causes
of action that accrue on or after the effective date of the
applicable section of the Act."” She surmsed that this is a
critical part of SB 98.

REPRESENTATI VE GRUENBERG suggested that the |anguage on page 2,
line 28, of SB 98, which reads, "Sec. 9. AS 05.25.040 is
repeal ed and reenacted to read:" is not the normal way a sinple
addition to statute is drafted.

M5. M CARTHY pointed out, however, that |anguage on page 2, line
27, does say, "* Sec. 3. Section 9, ch. 28, SLA 2000 is anended
to read:". She indicated that the |anguage on line 27 is sinply
how t hat portion of Sec. 9, Chapter 28, SLA 2000, reads.

REPRESENTATI VE GARA suggested that the conmittee consider
anending SB 98 so as to clarify that the bill only applies to
causes of action that arise in the future.

SENATOR BUNDE sai d he has no objections to such a change.
CHAIR MGUI RE said such a change seens reasonabl e.
Nurmber 1344

REPRESENTATI VE GARA nade a notion to adopt Conceptual Amendnent
1, to add "only" to page 3, line 12, after "applies". There
bei ng no objection, Conceptual Amendnent 1 was adopt ed.

REPRESENTATI VE GARA, noting that he takes people on his raft all
the time, declared a potential <conflict of interest. He
referred to Senator Bunde's exanple of an unforeseen wave
causing the death or injury of a passenger, and said that he
di sagreed that the owner and/or operator could be sued under
current | aw. If it is really an unforeseen circunstance, there
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could not be a lawsuit because there is no liability in such
circunstances. O SB 98 overall, he renarked:

W're taking away rights to people with valid clains
by saying we're just trying to stop the frivolous
ones, but I wish we could sort of tailor our bills to
just apply to the frivolous ones rather than to the
valid ones too. So here, we're taking away the right
for sonebody to sue for negligence, just in case

sonebody filed a frivolous suit. That's just a
coment . | will probably ... vote in favor of this
bill if I make sure | understand it correctly. So |et
me go through ... [the] three understandings | have,
and just tell nme if I'"m correct about this. ... W're
only C changi ng t he liability rul es for

noncomrer ci al users. Right?

SENATOR BUNDE said that is correct.

REPRESENTATI VE GARA t hen sai d:
Even if you are a noncommercial boat or aircraft owner
and you take sonebody out and you do have liability
insurance, you're still liable up to the limts of the

liability insurance. |Is that correct?

SENATOR BUNDE said that is correct, adding that he hinself

carries liability insurance because there are accidents that
could occur involving soneone other than a passenger or
property. He suggested that it is prohibitively expensive to
carry maximum or sufficient, liability coverage; at |east for
aircraft, it would have to be $1 mllion per seat. Surely the
i ssue of the waiver will conme up, he surmsed, noting that there
have been a nunber discussions on this issue in the past. He

noted that sonmeone else's rights cannot be suborned; thus,
al t hough soneone could sign a waiver beforehand, the waiver does
not bind surviving famly nenbers.

REPRESENTATI VE GARA then referred to page 2, lines 21-26. He
sai d: "[ Subparagraph] (B) says [that] if you're a recreationa
user and you fail to get a waiver, then you don't enjoy the
liability limtation."

SENATOR BUNDE confirned this.

REPRESENTATI VE GARA said he thinks that the distinction between
comercial and noncommercial users is a good one and is glad
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that SB 98 is limted to noncommercial operators, and that it is
wise to allow soneone to recover up to the Ilimt of an
operator's liability insurance. He said he did not have any big
objections to the bill anynore.

Nunmber 1636

REPRESENTATI VE SAMJELS noved to report CSSB 98(TRA), as amended,
out of commttee wth individual recommendations and the
acconpanying zero fiscal note. There being no objection, HCS
CSSB 98(JUD) was reported from the House Judiciary Standing
Commi ttee.

SB 41 - MEDI CAI D COSTS AND CRI MES

Number 1640

CHAI R M@U RE announced that the next order of business would be
CS FOR SPONSCOR SUBSTI TUTE FOR SENATE BILL NO 41(FIN, "An Act
relating to nedical care and crinmes relating to nedical care,
including nedical care and crines relating to the nedical
assi stance program catastrophic illness assistance, and nedi cal
assi stance for chronic and acute nedi cal conditions."

Nunmber 1667

SENATOR LYDA GREEN, Al aska State Legislature, sponsor, indicated
that after the sponsor statenent for SSSB 41 was prepared, a
"Medicaid audit" was conducted by the Division of Legislative
Audi t . She relayed that one of the audit's reconmmendati ons was
that the director of the D vision of Medical Assistance (DWVA)
should provide for a full-time, ongoing service provider audit
function. Anot her of the audit's reconmendations was that the
| egi sl ature should consider adopting specific crimnal statutes
related to Medicaid fraud in order to enhance the effectiveness
of the Medicaid Fraud Control Unit (MFCU). She said that these
two points of that audit are enconpassed in SSSB 41, and that
SSSB 41 has been included in the governor's "crine package
| egi sl ation.”

SENATOR CGREEN said that the cost of the Medicaid program in
Al aska has increased an average of 20 percent per year since
1999, growing the program from $396 mllion in 1999, to $936
mllion in 2004 - a total increase of $540 million over five
years. Were this increase due only to an increase in clients
that qualify for Medicaid and/or an increase in federal
requirenents, it would be [acceptable]. However, according to
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research, there is a 7-percent waste factor in Al aska's Medicaid
pr ogram Additionally, she relayed, there are nationw de
estimates of 5 to 20 percent fraud in both Mdicaid and
Medi car e. Wth regard to Alaska's Medicaid program she said,
even a 5, 6, or 7 percent fraud rate can translate into 10 to 20
percent of nearly a $1 billion budget.

SENATOR GREEN suggested that that noney would be better spent on
the people who actually need nedical assistance. She nmade
mention of a letter dated May 12, 2003, from Steve Branchfl ower,
current director of the Ofice of Victine' R ghts (OVR) and
former director of the Al aska Medicaid Fraud Control Unit. She
rel ayed that on page [2] of that letter, M. Branchflower wote
[original punctuation provided]:

Alaska is the only state that has no specific health
care crimnal theft statutes on the books. As a
result, prosecutors nmnust wuse non-specific crimnal
statutes to prosecute healthcare professionals who
operate in a highly technical field and are able to
nmount expensi ve and wel | -financed (and of ten
successful) defenses. Consequently, the record shows
that there have been very few prosecutions-far |ess
t han one woul d expect-given the hundreds of mllion of
dollars which flow through Al aska's Medicaid program
each year to less than 10,000 participating Medicaid
provi ders.

Nunmber 1863

SENATOR GREEN reconmended that nenbers read the entire letter
adding that it contains a lot of great information that points
out the need for sone nmjor reforns. Included in SSSB 41 is a
requi renent that the Departnent of Health and Social Services
(DHSS) hire an outside auditor who will begin doing a regular
audit process on billings and clains that cone into the Medicaid
program There are also requirenents that the DHSS foll ow up on
those clains that are not prosecuted in court, and that the
"entire system be nuch nore aggressive and in tune with the
purpose of the program [which] is to provide the nobst nedica
assi stance possible to the people who need it," she added.

SENATOR GREEN went on to say:
VWiile we were doing the earlier witing of the bill

we found that the |anguage actually pertained to
providers; we'd unknowingly left out the recipients.
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And the recipient group was neeting here in Juneau

and they went to the departnment and they said, "W
think recipients ought to be included; we know people
who are abusing the system and we want them

included.” And although that dollar cost is far |ess,
the integrity of the program as far as they were
concerned, was |jeopardized .... And so we have

[added] the language to include recipients as well

And ..., based on the anpunt of harm done by the
illegal claim the incorrect process, there's a
penalty that's invoked ... If you look on to page 4,

line 23, ... it talks about the class B felony, if

[the clainm pertains to anything over $25, 6000, and it
goes on through the different steps and it replicates

simlar penalties for other actions that are
conparable. ... One of the things that also cane of
this is ... language that says the legislature
requires the departnent to do the annual audit, and it
is at a percentage that is .75 percent of all enrolled
providers with there being no less than an annual 75
audits being done regularly, which [is] fairly
aggressive ...

Number 2001
SENATOR GREEN conti nued:
There are nmany providers on the books who are not

| arge users of Medicaid, so the total nunber could be
somewhat m sleading, but this would keep it in [an]

area where ... we would have a good cross section of
all providers who would be subject to audit and

who woul d be being checked. ... There's quite a bit of
recovery after a successful lawsuit. You may have
read about the one in Anchorage |ast year [and/or] the
one in Fairbanks |ast year. And there were severa

hundred thousand dollars recovered from those, from
[doctors] who were doing sone illegal prescribing and
assisting patients in ... selling drugs on the street.

And they were sort of bringing the noney back in and
getting new prescriptions and going back and kind of
had a pretty good deal going, actually.

And [this is] very harnful to our system But the
unfortunate part [is that they] were not able to
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prosecute on Medicaid fraud; they had to prosecute
based on the crime they were commtting that was

parallel or coincidental to the Mdicaid fraud. And
certainly Steve Branchflower in his letter lays that
out very clearly and far better than I. But the
noney that would be brought in under ... successful
prosecutions, ... [if SSSB 41 is approved by the
| egislature], wll go back into funding the audits.
The departnment as well ... [as] nyself have been

concerned with some coments that these audits take
too long [and] people don't get back to the person
being audited, and [so] we have fully funded an
additional audit position in our operating budget this
year.

Number 2073
SENATOR GREEN concl uded:

The audit firm being hired is going to have an
additional function fromthis point forward; they wll
not only do the initial audit and find the suspected
files, they wll begin the investigation as well,
freeing up our Medicaid auditors to do nore of the
prosecutorial work. And so we're saying that we think
it's appropriate for this noney to be available for
appropriation to fund that function, and to certainly
not keep anyone being audited in a delay status or
[have it go] on in an unprofessional manner. The
departnment has agreed that this is a concern to them
and they intend to see these go nore quickly.

There are always, | assume, ... going to be people who
choose to do things other than [by] the book, and we
have conpl ai nts about people who will say, "This audit
inmpacted me unfairly,”™ but | find it very difficult
that anyone could sit here and say that they think
it's not appropriate for us to crimnalize something
that is so [incredibly expensive] for this state. And
we ... - [along with] the Departnent of Law, the
Department of Health and Social Services, and Steve
Branchflower with the Ofice of Victinmsg' Rights -

wor ked many, many, nmany hours on bringing this to this

condition; all have agreed that this will work for the
purposes of each of the departnents concerned. And
with that, | wel cone any questi ons.
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CHAIR MGU RE turned attention to a docunent entitled "DVA notes
on ASMA SB 41 comments,” and indicated that this docunment nakes
reference to letters that were sent by the Al aska State Medica

Association (ASMA). She said that she has heard conplaints from
doctors who still treat Medicaid patients that audits invade
patients' privacy. She posited that some could argue that since
Medi caid patients are receiving a state-funded service, there is
a conpelling state interest to access these records during a
fraud investigation. However, there is a concern that in sone
of these audits, the information that has been requested goes
above and beyond that Medicaid patient's record and into his/her
famly menbers' records and into the records of other, simlarly
situated patients. She surm sed, though, that the latter m ght
be done to determ ne whether a specific treatnent is the norna

way to treat a patient with a |ike condition. Chair MCQuire
said she had concerns about this issue and asked Senator G een
whet her anyone has yet addressed the |egal aspects of it,

particularly in light of Alaskans' constitutionally guaranteed
right of privacy.

Nunber 2273

SENATOR GREEN i ndi cated that the departnent m ght be better able
to address that issue. She added that issues of privacy change,
both for providers and for recipients, when someone arranges to
have another entity pay for services, although this doesn't nean
that it would be proper to make such records available to the
publi c. She opined that the state does have the right to
val idate clains and charges. And although she has never seen a
Medicaid audit conducted, she said, one of the things that
happens often is that in a class of provider, the auditors do
| ook for simlar irregularities, for exanple, pertaining to a
particular [doctor], a particular <clinic, or a particular
[patient]. She remarked that it is understandable that once
some person or entity conmes under suspicion, the investigation
would ranp up and, thus, the scope of information being sought
woul d be expanded.

CHAIR McGQUIRE indicated that she still has concerns about this
I Ssue. She pointed out that in sonme cases, at issue is the
conduct of the physician, rather than that of the patient. She
then noted that another issue that has been raised by the Al aska
State Medical Association is that when there are questions
regardi ng which treatnment codes to use, Medicaid officials have
been |l ess than hel pful. She remarked that the DVA's response to
this concern, located in the aforenentioned docunent, is very
convoluted. So to hold sonmeone crimnally liable for legitimte
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errors in coding is unfair, especially considering that Medicaid
officials do not provide adequate responses to questions.

TAPE 03-60, SIDE B

Nunber 2385
CHAIR McGU RE continued, "If we're going to raise the bar and
apply crimnal sanctions, | think we ought to be giving the

medi cal community as many tools as we possibly can to make a
good-faith effort to follow the rules and treat the patients
appropriately.”

SENATOR GREEN nentioned that she thought there are currently
sone changes to the coding system occurring at the federal
| evel, adding that these changes nay alleviate sone of the
ASMA' s concerns. She noted, however, that DMA's witten
response to this concern includes the statenent, "It is expected
that providers deliver and bill for services in the sane nmanner
as they serve the general public.” Therefore, she opined, they
should be using the sanme code for both types of patients; it
shoul d not have to be a puzzle that has to be figured out.

CHAIR McGU RE offered that even as far as serving the general

public, the coding system is currently quite a quagnre. She
added, "A good physician will try to assign the billing code
that will offer their patient the best node of treatnent and the

best possibility of coverage, all within the realm of truth.”
For exanple, a physical exam nation can be [coded] different
ways.

REPRESENTATI VE SAMUJELS asked what happens to the privacy issue
when audits are performed by private entities; for exanple, an
audit perforned by an i nsurance conpany.

CHAIR MGIRE said her concerns pertain to doctor-patient
confidentiality in general.

SENATOR GREEN said that the forms which providers are having
patients sign allow information to be shared wth insurance
conpanies - those entities that are being asked to pay for the
servi ce. She said she assumes that this is also the case with
Medi cai d; the payor has the right to know that the service has
been provided and that it is the appropriate service. Once a
patient has asked a third party to pay for all or part of the
service, the patient is in a different category.

Number 2247
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CHAIR McGQUI RE said she did not disagree with that point, but
added:

Where ny questions on the privacy issue go to are the
ancillary folks that get involved when an audit is
conducted. And those are the patient's relatives that
may be treated by the sanme practitioner - ... these
are experiences that come from the nedical community -
or possibly even an unrelated patient ... [who] is not
a Medicaid recipient that is receiving care under a
simlar category. So those are the folks I'm
concer ned about.

REPRESENTATI VE GARA said that he likes the bill and the concept,
and he understands the notivation behind the bill. He said that
he wanted to be sure that the cost of the extra audits is going
to be justified by extra recoveries. He then broached the idea
of letting the attorney general's office bring a civil case -
sonewhat akin to what is done under the unfair trade practices
Act - such that if there is Medicaid fraud, the state would be
entitled to recover the overcharge, it's investigation costs,
it's [attorney] fees, and a penalty. Because there are proof
problenms in crimnal cases that don't apply in civil cases, a
conceptual anmendnent that provides for a very sinple cost-
recovery action by the attorney general's office mght be a good
i dea, he suggest ed.

Nunber 2147

SENATOR GREEN said that in the audit process, as the
[i ndependent] audit firm checks the Medicaid records and goes
through clains and billings, if something raises a red flag,
those with the biggest red flags are prosecutabl e whereas those
with smaller red flags or yellow flags go back to the departnent
to deal with. The departnent then goes through an "interoffice"
process of reevaluating the case, asking for nore information

substantiating billings, and speaking to the parties involved.
She posited that this latter process probably takes place all
the tine.

SENATOR GREEN predicted that doing as Representative Gra
suggested woul dn't be necessary, because under what is proposed
via SSSB 41, the DO. and the DHSS wll be required to
conmuni cat e wth each ot her r egar di ng potenti al fraud
situations. She noted that those who are found to have viol ated
the provisions of the Medicaid program are renoved from that
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program for a period of tine. She recommended asking the
departnments for their view regarding Representative G@Gra's
suggestion of providing for a civil renedy.

Nunmber 2046

DONALD R. KI TCHEN, Assistant Attorney General, Medicaid Provider
Fraud, O fice of Special Prosecutions & Appeals, Crimna
Di vi sion, Departnment of Law (DOL), on that issue, said:

| think what [Representative Gara is] tal king about is
essentially a civil fal se-clains action that is
permssible in the federal system And | did not
include it when we were working with M. Branchfl ower
and other folks in getting this started, only because
| thought it was probably a bit too ambitious for the
first time around. But certainly, investigative
costs, our costs, and penalties are [appropriately
recovered] in the federal system when these sane kinds
of suits are brought. And it would, | believe, cover
probably what's considered a mddle ground that does
not get noneys recovered, and that is where the
provider gets noney they're not entitled to and DVA
doesn't go after them admnistratively when they

coul d. So, | think a civil false-clains action, as
requested, is a good idea; | don't know if we can
hanmer it out this late, but | would certainly be

willing to try.

REPRESENTATI VE GARA said that his worry is that wunder the
existing renedies, if all that can be recovered are court rule
costs, those don't include investigative costs. s there a
statute that provides for the recovery of investigative costs?

MR. KITCHEN said that he had not thought about including the
recovery of investigative costs in the version that's before the
committee.

REPRESENTATI VE GARA suggested that M. Sniffen from the Fair

Busi ness Practice Section, Civil Di vi si on (Anchor age) ,
Department of Law, could probably help M. Kitchen draft such a
provision in a short period tine. He asked Senator G een

whet her she would be interested in exploring such an addition.
SENATOR GREEN said, "I don't have any problem with it; | don't

know enough about it to speak to it." She suggested asking M.
Branchfl ower for his opinion on this issue.
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Number 1951

STEPHEN BRANCHFLOWER, Director, Ofice of Victinse' R ghts (OVR

Al aska State Legislature, said that there are federa
regul ations that every state that accepts federal funding to pay
for the Medicaid program has to agree to, and that when he was
the Director of the Mdicaid Fraud Control Unit, that wunit
handl ed both civil and crimnal matters. Mst of the noney that
was recovered during his tenure - alnpost $3 mllion - was
recovered civilly, he explained. He opined that the federal
false claim statutes are good, but added that he would prefer
for the bill to go forward, "in the interest of at |east |oading
the guns of the prosecutors ... for this year,” and then revisit
it at a later tine.

REPRESENTATI VE GARA indicated that he would ask the attorney
general's office to work on an anendnent that Senator G een and
other interested parties could |ook at before the bill goes to
the House floor; if the anmendnent is acceptable to everyone, it
could then be offered on the House fl oor.

CHAIR McGQU RE said that although what Representative Gara is
proposi ng seens reasonable, she did not want to hold the bill up
too | ong.

MR. KITCHEN indicated that he mght be able to cone up wth
appropriate | anguage within a couple of days.

REPRESENTATI VE GARA relayed that what he is interested in is a
provision that would allow for the recovery, in full, of
i nvestigation costs, attorney fees for over char ges, and
penalties simlar to what is provided for in the unfair trade
practices Act.

SENATOR GREEN noted that SSSB 41 also has a House Finance
Committee referral, and suggested that perhaps an anendnent to
that effect could be added in that commttee.

CHAIR McGQU RE relayed that in addition to M. Kitchen and M.
Branchfl ower, representatives from the Departnent of Health and
Soci al Services were also avail able to answer questions.

Number 1721

REPRESENTATI VE GRUENBERG nentioned that |anguage on page 3,
lines 24-25, is simlar to |language on page 7, line 31, through
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page 8, line [2]. He said he is concerned that
statutory standards for the protection of patients'

there aren't
privacy, and

suggested that staff should also work on such a | anguage change.

He then turned attention to |anguage on page 4,

|ines 18-19,

which would make it a crime to know ngly destroy a nedical
assi stance record. He suggested that it would be unreasonabl e
to expect providers to keep all such records indefinitely and,

therefore, there ought to be a stipulation that
coul d be destroyed after a certain period of tine.

MR. BRANCHFLOWER, on the issue of patients' privacy,

such records

sai d:

Keep in mnd that ... the Medicaid program reinburses
[ providers] before and, in npbst cases, in the absence
of any proof by the provider that the service has
actually been rendered. And so it's only after the
fact, through audits, and sonetines nany nonths and

even years after the fact, that an effort is

made to

reconcile the billings with the nedical charts. And
that, of course, gets into the question of privacy.

Now, on the provider's side, ... when a doctor w shes
to becone involved with Mdicaid, they have to fil

out a form that's called a ... provider enrollnent
form And essentially that formis a contract between

the provider and the state, and one of the ternms in
this contract is that the provider has to abide by al

the federal regulations; the whole Medicaid programis
driven largely by federal regulations. And one of
those provisions is to open the person's records, the

provider's records, to auditors ....

On the other side of the equation, on the patient's
side, all of the people, all of the recipients for

Medi caid benefits, are eligible as a result

of their

i ndi gency. And what happens is, when a person wants

to obtain Medicaid benefits, they go down

to the

public assistance office and they fill out the fornms,

and ... the forms address not only
eligibility, but al so eligibility for

Medi cai d

public

assi stance, food stanps, and so forth. And there is a
wai ver there, [a] prospective waiver, that they sign

as a condition of eligibility.

Nunber 1527
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So, between the provider enroll nent agreenment form and
the recipient's prospective waiver, al | of the
concerns that you have expressed are taken care of.
Essentially, they specifically agree in witing to ...

wai ve the doctor-patient privilege. And in terns of
third persons' getting swept up, sonetines what
happens is that - and | would say it happens nore
frequently than not - when a case cones to the

attention of the Medicaid Fraud [Control] Unit and
there is reason to believe that there's sone crimna
conduct that may have transpired, ... the prosecutors
will take their evidence before a judge and seek the
i ssuance of the search warrant; [a] search warrant, of
course, is only issued upon probable cause, so there
has to be evidence ... sufficient for the issuance.

MR. BRANCHFLOWNER cont i nued:

And they typically go into a provider's office and

they will seize the entire patient population in terns
of the files, and wusually this 1is hundreds and
hundreds of files. And what happens is that the
auditor that works within the Medicaid Fraud [Control]
Unit will take each patient file and attenpt to
reconcile the billings for that provider, not only
with the ... Medicaid billings but also [with regard

to] the private payor, the cash payor, the insurance
payors, and so forth.

The reason [for doing this] is that there s
essentially a law that says that the provider cannot
charge the State of Alaska nore noney than ... non-
Medicaid patients. And so these are all
circunstantial threads of fraud that can be ultimately
i ncorporated into a chargi ng docunent. So even as to
third persons, even as to non-Medicaid patients, those
records are only obtained after sonme judge passes
j udgnment on the existence of probable cause. And so |
think there is already in place a system to protect
the privacy of all of the parties who are involved in
this issue.

Nunber 1428

CHAIR McGQUI RE asked M. Branchflower to describe exactly what
purportedly guarantees the privacy of [non-Mdicaid] patients.
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REPRESENTATI VE GRUENBERG asked whether a search warrant has to
be obtained in all cases.

MR. BRANCHFLOWER repli ed:

Unless there is a specific waiver from the non-

Medi caid patient, yes. | don't know of any other way
of obtaining a mnmedical charge for a non-Mdicaid
patient ... unless the person agrees to ... them
obtaining it. ... The doctor-patient privilege, wth

respect to non-Medicaid patients, is sonething that is
already a matter of law in the [Al aska] Rules of
Evi dence. Plus there are provisions for maintaining
the confidentiality of the persons who are non-
Medi caid patients. And it's been ny experience

that when we file charging docunents, which ... are
public records, we ... preserve the identity of the
patients by using their initials in very nmuch the sane
way we do with sexual assault victins ...

And of course the facts that give rise to the charge
are stated in those pleadings, but there's usually, in
ny experience, nothing about the statenent of facts
that would disclose the identity of the patients
thensel ves. Now, it may conme to pass that as the case

noves through a trial, that it wll be necessary to
subpoena patients who are not Medicaid patients; in
that case, appropriate steps can be taken to preserve
that person's privacy, and that wll be up to the
trial judge. There are rules in place to take care of
t hat .

REPRESENTATI VE GRUENBERG asked what privacy right the patient,
whet her Medi caid or non-Medi caid, has fromthe investigator.

Nunmber 1278

MR.  BRANCHFLOWER reiterated that the Medicaid patient has
prospectively waived his/her right to privacy, adding that nost
of the investigator's work focuses on the conduct of the
provider rather than the recipient, although there are many
exanpl es of recipient fraud. Because of the resources required

to investigate Medicaid fraud cases, however, investigator's
choose to "get the biggest bang for the buck"” by going after the
provider's records. So when recipients are being interviewed,

they are asked whether services were actually rendered as
bi || ed.
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REPRESENTATI VE GRUENBERG not ed, however, that in | ooking through
i ndi vidual patient files, investigators have access to very
private information.

MR. BRANCHFLOWER acknow edged that investigators do have access
to nedical records and the information that relates to the

treatment that was clained to have been provided. He argued,
however, that auditors, even when just |ooking at information
from a financial standpoint, are also bound by federal

confidentiality regul ations.

REPRESENTATI VE GRUENBERG said he would feel nore confortable if
there was | anguage in SSSB 41 that said due care nust be taken

in the course of the investigation, to preserve the patient's
privacy. He asked that staff work on such |anguage with the
sponsor . He then returned to the issue of destroying nedica

assi stance records, and asked that a provision be included that
would allow a provider to destroy such records after a certain
period of tine.

MR. BRANCHFLOWER offered that the answer to that issue lies with
the fact that before a person can be subject to prosecution for
any of the actions |listed on page 4, lines 18-19, it has to be
proven that the person acted with the requisite cul pable nenta
state, which is know ngly. He acknow edged that providers do
eventually destroy records as a matter of course, and opined
that they would be protected from prosecuti on because they woul d
not be doing it with the intent of advancing fraud of the
Medi cai d program He relayed that it would be acceptable if
sone sort of affirmative defense or exclusion were added that
would allow for the destruction of such records if done for a
| egitimate reason.

MR. KITCHEN noted that the "Medicaid rules"” require providers to
keep such records for seven years. He assured the conmttee
that the DOL would never prosecute providers for not keeping
records that the Medicaid program no l|longer required them to
keep.

Nunmber 0981

ANNE CARPENETI, Assistant Attorney Ceneral, Legal Services
Section-Juneau, Crimnal D vision, Departnment of Law (DQL),
after noting that the |anguage on page 4, lines 18-19, was taken
from the statutes pertaining to the crime of tanmpering wth
public records in the second degree, suggested that the phrase
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"knowi ng that the person |acks the authority to do so" could be
added after "record" in order to address Representative
Gruenberg's concern.

REPRESENTATI VE GRUENBERG expressed a willingness to offer such
| anguage as an anmendnent.

MR.  KITCHEN suggested, alternatively, that adding the phrase
"except as otherwise permtted by |law' would acconplish the sane
thing without creating the problem of having to prove who told
whom to destroy the nedi cal assistance records.

REPRESENTATI VE GRUENBERG indicated that he preferred M.
Kit chen' s suggestion i nstead.

REPRESENTATI VE GARA obj ected, and sai d:

Then you'll have the situation of sonmebody who renoves
or inpairs the legibility or the availability of a
record: a secretary, who doesn't know the |aw, who

does so by mstake, or does so because their boss
wants them just to deal with records sonehow, and all
of a sudden they'll have commtted a crine.

REPRESENTATI VE HOLM sai d no.

CHAIR McGQU RE pointed out that knowingly is the cul pable nenta
state.

Nunber 0839
REPRESENTATI VE GARA ar gued, however:

But ... when you crunble up a record, you're know ngly
crunbling up the record. The real question is, do you
know that you're breaking [the] law or do you know
that you're ... intentionally trying to deprive
sonebody of a record? But just knowingly inpairing
the legibility, [well] that's just crunbling up a
record without any bad intent. The question is, do
you have any bad intent? And that part is actually
t hroughout this ... page 4. W're not very careful in
limting these crimnal sanctions to people who have
bad intent; we're just |limting them to people who
know the physical process that they're going through

of throwng out a record or destroying a record, but
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they could just be trying to thin out a file for their
boss .... And so |I've got an overall concern here.

MR. BRANCHFLOWER said that perhaps the solution would be to
stipulate a specific timefrane, for exanple, 10 years after the
preparation of the docunent. That way, providers could sinply
| ook at the date on the docunent.

REPRESENTATI VE GRUENBERG suggested that staff work on this issue
before the bill's next hearing.

CHAIR McGU RE agreed to that suggestion and instructed commttee
staff to focus on the issues of patients' privacy and the
destruction of the nedical assistance records.

REPRESENTATI VE HOLM asked why the fiscal note did not reflect
t he potential savings.

SENATOR GREEN indicated that the fiscal notes for SSSB 41 focus
on the cost to the state.

REPRESENTATI VE GARA said that he wants SSSB 41 to be limted to
intentionally fraudul ent conduct.

MR. BRANCHFLOWER posited that all of the issues the commttee
has concerns with could be resolved by working on the bill
over ni ght .

[ SSSB 41 was hel d over.]

HB 303 - USE CRIM NAL FINES FOR YOUTH COURTS

Nunmber 0548

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 303, "An Act relating to youth courts and to
the recommended use of crimnal fines to fund the activities of
youth courts; and relating to accounting for crimnal fines."

Nunber 0492
CLIFF STONE, Staff to Representative Dan Ogg, Al aska State
Legi sl ature, presented HB 303 on behalf of Representative Ogg,

sponsor . He paraphrased from the sponsor statenent, which in
part read [original punctuation provided]:
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The forenost concern facing Youth Courts in the State
of Alaska is funding. These prograns are dependent on
the Juvenile Accountability Incentive Block G ant
(JAIBG, a federal grant admnistered through the

Division of Juvenile Justice. The current federal
budget for FY04 does not include any funding for the
JAI BG

This bill would separately account for fines that have
been inposed wunder the Sentencing and Probation
st at ut es. The legislature may then appropriate a

prescribed percentage of those fines that have been
collected to the Youth Courts.

The permssive "may" and the inclusion of the final
sentence of the bill had been found by the Al aska
Suprene  Court to not constitute unconstitutional
dedi cated funds because the legislature continues to
be able to appropriate noney as it sees fit.

MR. STONE, in conclusion, indicated that a portion of the funds
for the Council on Donestic Violence and Sexual Assault (CDVSA)
is acquired in a manner simlar to what is being proposed by HB
303 for youth court funding.

Number 0351

LI SA ALBERT- KONECKY, Program Coordinator, WMt-Su Youth Court
(M8YC), said that she has worked with juvenile offenders in
Al aska for over 17 years. She conti nued:

I'd like to state that youth courts around the state
are doing an inportant job for Al aska. Because of
limted funds for state probation-officer positions,
the state cannot address juvenile [crine] in its
earliest stage. Youth courts have taken a burden off
the shoulders of local JPOs [juvenile probation
of ficers], who can now concentrate on the nore serious
juvenile offenders. Currently, the Mat-Su Youth Court
handl es 25 percent of the juvenile offenders in the
[ Mat anuska- Susitna] Mat-Su vall ey. Qur recidivism
rate has stayed under 9 percent and was 7.5 percent
for |ast year.

QO her significant statistics include: our student

menbers have put in over 19,000 hours of service to
their comunity in the Mit-Su Youth Court since
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program inception, [and] our students average 104
hours each during their involvenent in the program
The program also has taken on first-time "mnor
consum ng" cited teens, [and] since starting this
project, we have dealt with 108 of those cases, and
those involved possession or consunption of alcohol.
Wth an annual growth of rate of 7 percent, the
Mat-Su valley needs all the resources we can possibly
get to address our conmunity needs. Pl ease support
House Bill 303. Thank you very nuch for your support.

CHAIR McGQU RE predicted that there would be a trenmendous anount
of support for HB 303 from the House Judiciary Standing
Committee. She thanked Ms. Al bert-Konecky and the student MSYC
menbers for their work

REPRESENTATI VE HOLM asked what the recidivismrate was prior to
the MSYC s establishnent.

VB. ALBERT- KONECKY indicated that she did not have that
i nf ormati on.

Nunber 0201

REPRESENTATI VE HOLM said that it is difficult for himto approve
of a program wthout any enpirical data showng that that
program serves a purpose.

M5. ALBERT- KONECKY relayed that she'd fornmerly worked at
McLaughlin Youth Center, which had a recidivism rate of around
50 percent.

CHAIR McGUI RE remarked that one of the points of the programis
the recognition that youth are going to commt crines and,
therefore, there has to be sone societal nechanism for dealing
with those crines. She offered her belief that youth courts
serve a portion of the comunity, and that judgnent by a
yout hful offender's peers has a greater effect than judgnent by
adults. She said that she has seen the youth court program "do
mracles,"” adding, "I think this programis anmazing."

MR. STONE, in an effort to allay Representative Holm s concern

said that a 2002 study done by the Uban Institute's Justice
Policy Center gathered information from four states - Al aska,
Arizona, Maryland, and M ssouri. He said that according to this
study, Alaska has only a 6-percent recidivismrate, whereas the
"normal system has a 23-percent recidivismrate.
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TAPE 03-61, SIDE A
Number 0001

MR. STONE nentioned that all of the youth that participate in
youth court prograns are advocates of these prograns.

REPRESENTATI VE SAMJELS said that he agrees with the bill, and
that he was involved with the Anchorage Youth Court. He offered
his belief that often, before the youth court was established,
not hi ng happened to youthful offenders because of the volunme of
cases in the regular system

REPRESENTATI VE GARA said that he is big supporter of youth
courts, but acknowl edged that the statistics before the
commttee are not particularly useful. He predicted, though,
that the aforementioned study probably does show that the
recidivismr rate does go down in a particular area when a youth
court is established in that area. He said he is wondering
whet her expanding the role of youth courts would allow them to
deal effectively with nore offenders than they are currently.

REPRESENTATI VE OGG said that he'd been involved wth Kodi ak Teen
Court, and indicated that there is a danger of a youth court not
having a sufficient nunber of youths involved in it to neet its
needs if a program expands too nuch. Before a youth court
expands, he remarked, it has to have sufficient volunteers.

Nunmber 0352

VIRG NI A ESPENSHADE, Director, Kenai Peninsula Youth Court
(KPYC), said that HB 303 is a great bill and she appreciates the
commttee's support of it. She relayed that the Urban
Institute's study was specific to the Anchorage Youth Court;
however, many of the 15-17 youth courts in Al aska are nodel ed
after the Anchorage Youth Court. She remarked that the
Anchorage Youth Court is wunique in the country in that it
accepts "not guilty" pleas. She urged the commttee to read the
Urban Institute's study, which conpares the recidivism rate of
youth courts with that of the regular court system for simlar
of f enses.

M5. ESPENSHADE predicted that if youth courts had nore funding,
it would directly inpact the tinmeliness with which cases can be
addressed, and would allow youth <courts to becone better
equi pped to follow up and nonitor sentence conpliance. She said
that one of the nmain theories behind youth courts is a quick,
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tinmely, appropriate, peer-based response. She surm sed that al

youth courts are being "taxed to the limt," particularly wth
the addition of "mnor consum ng alcohol"” cases. She rel ayed
that the Kenai Peninsula Youth Court runs two prograns, one in
Honer and one in Kenai, and offered that two of the great things
about all youth courts is that they are community-based and that
the theory behind them appears to work in any kind of conmunity.

CHAIR MGUI RE said she appreciates Ms. Espenshade's hard work on
behal f of the KPYC and thanked her for her testinony.

Nunber 0491

VESTON  ElI LER Chair, Al aska Youth  Court Sustai nability
Coalition, thanked the commttee for hearing and supporting HB
303, and said he is a "nmenber"” of the Juneau Youth Court and has
been so for the past three years. He then went on to say that
youth courts also provide benefits to youth in general. There
are approxinmately 1,000 youth court advocates around Al aska, in
17 different youth courts "from Ketchikan to Kotzebue," he
added. Youth courts, in addition to being a positive
alternative to the juvenile justice system allow youth an
opportunity to help their peers, get training in the "basic
fundanmentals of law in civil society" and in courtroom
procedure, and receive nentoring by attorneys and judges. Youth
courts enpower youth to make a difference in their conmmunities.

CHAIR MGUI RE thanked M. Eiler for his work with youth courts.
Number 0621

DOUG WOOLI VER, Adm nistrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Al aska Court System
(ACS), said that the ACS supports HB 303 and the concept of
youth courts. The ACS is a big advocate of youth courts and
sees a lot of their benefits, he added, noting that Chief
Justice Dana Fabe nentioned youth courts in her "State of the
Judi ci ary" address to the |egislature.

REPRESENTATI VE GARA asked whether youth courts would benefit
from nore funding. He said that he would |like to see the ACS
request nore funding for that purpose.

MR. WOCLI VER explained that aside from providing youth courts
with courtroons and nentors, the ACS is not officially
affiliated with youth courts. He suggested that the best ones
to answer the question of whether nore funding would be hel pfu
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would be the youth courts thenselves, since they knew their
backl og better than he.

REPRESENTATI VE GARA asked who submts the budget request for
youth courts.

REPRESENTATI VE OGG said that youth courts are funded by federa
grants and various nonprofit organi zations.

REPRESENTATI VE GRUENBERG asked what entity would be responsible
for seeing that youth courts get the funding provided by HB 303,
should it pass.

REPRESENTATI VE OGG suggested that those funds would be
distributed by the "granting agencies"” that currently distribute
funds for youth courts.

CHAIR McGU RE posited that that aspect of the legislation would
be addressed in the House Fi nance Committee.

Number 0839

REPRESENTATI VE GARA noved to report HB 303 out of commttee with
i ndi vidual recommendations and the acconpanying fiscal zero
not e. There being no objection, HB 303 was reported from the
House Judiciary Standing Commttee.

ADJ OURNNVENT
Nurber 0874
The House Judiciary Standing Commttee was [recessed] at 5:15

p.m to a call of the chair. [ The neeting never was
reconvened. |
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