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HOUSE BI LL NO. 244

"An Act relating to the Code of Crimnal Procedure; relating to
defenses, affirmative defenses, and justifications to certain
crimnal acts; relating to rights of prisoners after arrest;
relating to discovery, immunity from prosecution, notice of
defenses, admssibility of certain evidence, and right to
representation in crimnal proceedings; relating to sentencing,
probation, and discretionary parole; anending Rule 16, Al aska
Rules of Crimnal Procedure, and Rules 404, 412, 609, and 803,
Al aska Rul es of Evidence; and providing for an effective date."

- HEARD AND HELD
HOUSE JO NT RESCLUTI ON NO. 4
Proposing an anendnent to the Constitution of the State of
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"An Act elimnating the A aska Public Ofices Conm ssion;
transferring canpaign, public official, and |obbying financial
di scl osure record-keeping duties to the division of elections;
relating to reports, sunmmari es, and docunents regarding
canpaign, public official, and |obbying financial disclosure;
providing for enforcenent by the Departnent of Law, making
conform ng statutory anmendnments; and providing for an effective
date."
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HOUSE JO NT RESCLUTI ON NO. 9
Proposi ng anmendnents to the Constitution of the State of Al aska
relating to an appropriation limt and a spending limt.
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PREVI QUS ACTI ON
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05/ 05/ 03 (H) JUD AT 1:00 PM CAPI TOL 120
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05/ 06/ 03 (H) JUD AT 5:30 PM CAPI TOL 120

05/ 06/ 03 (H -- Meeting Canceled --

05/ 07/ 03 (H) JUD AT 1: 00 PM CAPI TOL 120

05/ 07/ 03 (H Schedul ed But Not Heard

05/ 08/ 03 (H) JUD AT 3:30 PM CAPI TOL 120
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04/ 04/ 03 0771 (H GOVERNOR S TRANSM TTAL LETTER
04/ 14/ 03 (H) JUD AT 1:00 PM CAPI TOL 120
04/ 14/ 03 (H) Heard & Hel d

M NUTE( JUD)
04/ 25/ 03 (H) JUD AT 1:00 PM CAPI TOL 120
04/ 25/ 03 (H) <Bill Hearing Postponed>
05/ 07/ 03 (H JUD AT 1: 00 PM CAPI TOL 120
05/ 07/ 03 (H Schedul ed But Not Heard
05/ 08/ 03 (H) JUD AT 3:30 PM CAPI TOL 120

W TNESS REG STER

ERI C MUSSER, St af f

to Representative Beverly Msek

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Present ed HIR 20 on behal f of
Represent ati ve Masek, sponsor.

LAUREE HUGONI N, Executive D rector

Al aska Network on Donestic Violence & Sexual Assault (ANDVSA)
Juneau, Al aska

POSI TI ON  STATEMENT: During discussion HB 244, testified in
support of Sections 7 and 14; expressed hope that Section 26
will be helpful; and expressed concern with parts of Sections
[1-5] and wth Sections 16.

JEFFREY DUNCAN

Bi g Lake, Al aska

POSI TI ON  STATEMENT: During discussion of HB 244, expressed
dislike for Sections [1-5] and sone of the ternms in Section 7,
and indi cated approval of Sections 6, 8, and 26.

CAS GADOWVEKI

Wasi |l a, Al aska

POSI TI ON STATEMENT: During discussion of HB 244, said that his
feelings paralleled those of M. Duncan, and expressed concern
wi th Section 1.

JOSHUA P. FI NK

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 244, relayed his
concerns with the bill in general and specifically with Sections
[1-5], 7, and 12, and responded to questions.

JAMES H MCOVAS, Attorney at Law (of counsel)
Fri edman, Rubin & Wite
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Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 244, relayed his
concerns with the bill in general and specifically with Sections
7, 12, 21, and 26, and responded to a conment.

BARBARA BRI NK, Director

Publ i c Def ender Agency (PDA)

Department of Adm nistration

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 244, relayed her
concerns regarding the bill and responded to questions.

DEAN J. GUANELI, Chief Assistant Attorney GCeneral

Legal Services Section-Juneau

Crimnal D vision

Department of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT: Testified on behalf of the admnistration
in support of HB 244 and responded to questions.

ACTI ON NARRATI VE

TAPE 03-55, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 3:45 p.m Represent ati ves
McGuire, Anderson, QOgg, Sanuels, and Gara were present at the
call to order. Representative Holm arrived as the neeting was
i n progress.

HIR 20 - REPEALI NG PRCHI Bl TI ON ON DEDI CATED FUNDS

Number 0050

CHAI R McGUI RE announced that the first order of business would
be HOUSE JO NT RESOLUTION NO. 20, Proposing anmendnments to the
Constitution of the State of Al aska repealing the prohibition on
dedi cat ed funds.

Number 0058

ERI C MUSSER, Staff to Representative Beverly Masek, Al aska State
Legislature, on behalf of Representative Masek, sponsor, said
that HIR 20 was introduced to ask the voting public to support a
change in Article 11X Section 7, of the Alaska State
Constitution. Specifically, if adopted by the |egislature and

HOUSE JUD COW TTEE -4- May 8, 2003



passed by the electorate at the next general election, the
anendnent to the Alaska State Constitution would require all
notor fuel taxes generated through the sale of notor fuels only
to be placed in a constitutionally protected fund for the
express purpose of maintaining Al aska's roads and hi ghways.

MR. MJUSSER noted that the Alaska State Constitution prohibits
dedi cated funds except for the Alaska permanent fund, when
required to receive federal funds, or for dedicated funds in
exi stence prior to the adoption of the constitution. Amendi ng
Al aska's constitution should not be taken lightly, he remarked,
and is considered with great trepidation. However, as state
revenues continue to decline, the sponsor believes that Al askans
would be nore anenable to contributing to the effort of
maintaining the road and highway infrastructure if they had
assurances that the notor fuel taxes levied were utilized for
t hat express purpose, he rel ayed.

MR MJISSER said that notor fuel taxes in all states are
dedi cated in some fashion for road and hi ghway mai ntenance. In
Al aska, notor fuel taxes are currently deposited in a special
hi ghway- f uel -tax account within the general fund (GF). However,
the legislature may appropriate these funds for other purposes,
and the sponsor feels that such would happen wth increased
notor fuel taxes, he additionally relayed. He asked the
commttee to support the proposed commttee substitute (CS).

Number 0239

REPRESENTATI VE SAMJELS noved to adopt the proposed CS for HIR
20, Version  23-LS0889\ D, Kurt z, 4/ 2/ 03, as anended by
handwitten changes, as the work draft. There being no
obj ection, Version D, as anended, was before the conmttee.

CHAIR McGUI RE, after ascertaining that no one else wshed to
testify on HIR 20, closed public testinony.

REPRESENTATI VE SAMUELS asked: "How much do we spend in road
dol l ars now, as opposed to what we collect? Is it a noneymaker
above and beyond?"

MR. MJSSER replied:
Presently, no. Actually, there's serious deficiencies
to the tune of ... $30 mllion, based on the

Depart nent of Transportation's annual mai nt enance
needs versus what we fund currently. As submtted in
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the governor's bill ... increasing the ... fuels tax,
the estimated revenue ... would generate about $69
mllion, about $9 million over what the departnment had
estimated were the annual maintenance needs. And |
understand an anmendnent was nade in the House Finance
Commttee that reduced that ... anticipated revenue.

CHAIR MGQGUJ RE asked, "Philosophically, what would be the
rational for dedicating funds in this area when we don't do it
for many other well-deserving areas such as public safety or
educati on?”

MR. MJSSER replied:

The sponsor feels that ... that is a very :
phi | osophical and difficult issue. Typi cally, notor
fuel taxes are designed for that purpose. And in fact

., currently, the revenue does go into a highway
revenue fund within the G- and typically allocated to

the departnent to neet our needs. But it's a
substantial change; ... she feels that because it is
nore than a doubling of tax receipts ... for that, and

because of the volunme of traveling between the valley
and Anchorage and the comuters and the anount that
would be paid, that the public should have sone
assurances that that's what it's going to be used for,
that the legislature would not cone in and determne
that other needs may exist and want to short fund our
hi ghway mai nt enance program

Nunmber 0502

CHAI R McGUI RE asked why not do it for alcohol or tobacco taxes,
so that those user fees are dedicated specifically for purposes
of cessation or treatnent of health problens that stem out of
t hose substances?

MR. MJSSER replied:

That question was raised and even discussed, and that
was ... an exanple. As you know, when the tobacco tax
was substantially increased just a couple of years
ago, during that debate and adoption of the increase,

a percentage ... [of] about 20-22 percent or so was to
be expressly utilized for tobacco-cessation prograns,
for ... youth education and efforts, and what have

you. And, obviously, there are those within the anti-
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tobacco area that feel that the legislature is not
living up to an agreenent, which led to the support of
t hat increase.

And the sanme was said just last year with the al cohol
tax increase, that levels of funding would be used
And that sort of gets, really, to the issue

[of] this debate: ... Should perhaps the |egislature
consider changing ... prior ... policy ... decisions
and say, "Yes, we want to ensure that highway
mai nt enance (indisc.) are net, and ... we're going to
do this." And that really is the heart of the
guesti on.

REPRESENTATI VE ANDERSON offered his belief that the Al aska State
Constitution isn't so sacred that it can't be changed. He said
he does not know why funds aren't dedicated; he indicated a
desire to have dedicated funds, and relayed that he'd been
opposed to the increase in alcohol tax because it goes into the
"pot" and not to help related prograns.

MR, MJSSER, in response to questions, relayed that 39 states
currently expressly dedicate notor fuel receipts to highway
mai nt enance and operation, and that all 50 states have the
intent to dedicate those funds. He noted that the delegates to
the constitutional convention extensively debated the issue [of
dedi cated funds], and | ooked at Texas, which at the tinme had 90
percent of its revenue dedicated, as an exanple. The question
is whether to begin dedicating funds, or to continue wth what
the franers of the constitution intended, that the |egislature
have the flexibility to "nake the annualized policy calls.” He
relayed that the sponsor feels very strongly that the
constitution should be anmended for this particul ar purpose.

Nunmber 0825

REPRESENTATI VE SAMUELS, after noting that sonme departnents don't
generate revenue sufficient to neet their needs, asked M.
Musser whether he thought that other departnents should have
t heir revenues dedi cated.

MR. MJSSER said he could not speak for the sponsor on that
i ssue, which, he added, is at the heart of the debate. He
remar ked, however, that it appears as though, to date, the
| egi slature has felt that funds should not be dedicated, that
there is a greater diversity of needs that warrant all ocation of
funds.
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REPRESENTATI VE GARA said that this i ssue rai ses a concern:

That there's sonme prograns where there's a parallel

tax, and we can say, "Ckay, well let's put all of the
revenue from that area into these prograns.” But
there are sone prograns where there's no relevant tax
- no relevant source of noney. ... So, let's say we
dedicate all notor fuel noney to highways and al

cigarette tax noney to health care, ... but then we
have all these other wunfunded things like ... the

hiring of social workers and foster care or the
fundi ng of school s.

Should we not be concerned that if we start
dedicating noney to specific prograns, not enough
noney wll be left for the areas where we don't
dedicate? | think that was largely the concern of the
[framers] when they said, "Look, in Texas, 90 percent
of their noney is dedicated; with the ten percent of
the noney that's left, [they] don't have the

discretion to fund all the things that aren't
dedicated.” ... What are vyour thoughts [on these
poi nt s] ?

MR. MUSSER replied:

Again, | can only conme back to, "That's the heart of
the debate.” Qur [framers] ... felt expressly that it
would be poor public policy to hanmstring the
| egi slature's authority to allocate or appropriate
funds deened appropriate by t he | egi sl ature.
Dedicating this revenue takes that authority and
decision-meking ability away from this body. ... |

can't speak to whether that's right or wong; ... that
is certainly up to the conmttee ... to | ook at that.
Number 1100

REPRESENTATI VE GARA asked whether the funds HIR 20 proposes to
dedi cate woul d al so be spent on road construction.

MR. MJISSER said the funds would only be for "nmaintenance and
operation.”

REPRESENTATI VE GARA, remarking that the legislature wouldn't
want to dedicate nore noney than is spent for a particular
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pur pose, asked whether any cal cul ati ons have been done regarding
the estimated revenues from the governor's proposed increase in
notor fuel taxes and the estimted spending for operation and
mai nt enance.

MR. MJISSER reiterated that the estimate is $69 mllion in
revenue and $60 mllion in operation and maintenance costs. He
suggested that the legislature could decide to reduce the tax so
as not to have a surplus in a dedicated fund.

REPRESENTATI VE OGG asked about taxation of nmarine fuel and
avi ati on fuel.

MR. MJSSER said that including those taxes was considered, but
[the sponsor] decided against doing so. He nentioned that the
marine fuel tax account was neant to augnment nmarine highway
operations, but that the sponsor would be anenable to including
"all consunptive fuel taxes ... except aviation."

REPRESENTATI VE SAMJELS noted that there are a lot of federal
gui del i nes regarding what can and cannot be done with aviation

[fuel] taxes. In addition, if a local comunity taxes aviation
fuel, the taxes nust be spent on its nunicipal airport rather
than a state-owned airport. On the issue of whether to take

away the legislature's authority to appropriate funds from the
notor fuel tax account, he indicated that if the oil revenues
continue to decline, the Ilegislature mght have to choose
bet ween funding schools or fixing roads. He pondered whet her
creating a dedicated fund as proposed by HIR 20 would be good
public policy.

Nunber 1440

MR. MJUSSER said that it is because of declining revenues that
the sponsor feels it 1is inportant for the legislature to
consider the express use of these funds for the operation and
mai nt enance of highways and roads, which are wused by all
Al askans. In response to a question, he indicated his
understanding that the funds specified in HIR 20 would not used
for capital costs.

CHAI R MGU RE suggested that such would be a detrinment, and that
there ought to at l|east be sone leeway to spend funds for
capital costs. Not wi t hst andi ng that point, she indicated that
she woul d support advancing the legislation fromcomittee

Number 1522
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REPRESENTATI VE ANDERSON noved to report the CS for HIR 20,
Version 23-LS0889\D, Kurtz, 4/2/03, as anended by handwitten
changes, out of conmmttee with individual recomendations and
t he acconpanying fiscal note. There being no objection, CSHIR
20( JUD) was reported from the House Judiciary Standing
Committee.

The commttee took an at-ease from4:14 p.m to 4:15 p. m

HB 244 - CRI M NAL LAW SENTENCI NG PROBATI ON PARCLE

Number 1582

CHAIR McGUI RE announced that the final order of business would
be HOUSE BILL NO. 244, "An Act relating to the Code of Crim nal
Procedure; relating to defenses, affirmative defenses, and
justifications to certain crimnal acts; relating to rights of
prisoners after arrest; relating to discovery, immunity from
prosecution, notice of defenses, admssibility of certain
evidence, and right to representation in crimnal proceedings;
relating to sentencing, probation, and discretionary parole;
anmending Rule 16, Alaska Rules of Crimnal Procedure, and Rul es
404, 412, 609, and 803, Al aska Rules of Evidence; and providing
for an effective date.”

CHAIR MGU RE noted that anendnents to HB 244 were being
drafted, and indicated that the conmttee would be considering
the deletion of the "affirnmative defense" provisions. She asked
that folks testifying specify which sections of the bill their
comments pertain to.

Number 1690

LAUREE HUGONI N, Executive Director, Al aska Network on Donestic
Violence & Sexual Assault (ANDVSA), said that the ANDVSA
supports Sections 7 and 14. She el aborated, "Section 7 talks
about admissibility of prior convictions; Section 14 tal ks about
consecutive terns of inprisonment if you have, under a separate
judgnent, any term of inprisonnent inposed in a |ater judgnent,
anended judgnent, or probation revocation.” She said that the
ANDVSA has concerns wth sone parts of the self-defense
sections, Sections 1-5, and would support their deletion.
Additionally, the ANDVSA has concerns with Section 16, which
pl aces into statute a mtigator in sexual assault cases; if the
person were to "plead" wthin 30 days, there would be a
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statutory mtigator to the sentence nerely for owning up to the
crine.

M5. HUGONIN said that regardless of the fact that in practice,
the latter is currently being treated as a non-statutory
mtigator, and that Section 16 is nerely an attenpt to reduce
the time during which this mtigator mght be available, the
ANDVSA still has concerns about having this mtigator at all.
To el aborate, she offered the foll ow ng exanpl e:

[InN] a recent [sentence] that was handed down in
April, a person was charged originally with two counts
of sexual assault in the third degree, which is a
felony; he plead no contest to one m sdenmeanor count
of attenpted sexual assault in the third degree, and
his sentence was 365 days in jail with 275 suspended.
And if you read the facts in the case, it was an
egregi ous sexual assault. So it seens like, in our
experience in the field, that sonething that should be
charged as a sexual assault in the first degree often
ends up being a nuch | esser count, and so the sentence
is reduced accordingly.

M5. HUGONIN then turned to Section 26 and said that the ANDVSA
is hopeful that this provision wll be helpful; Section 26
broadens the tineframe in which sonmething could be considered an
"excited utterance" for the purpose of prosecuting the crinme of
donestic violence. In response to a question, she indicated
that the ANDVSA has no opinion on the sections of the bill that
she has not specifically nentioned.

Nunber 1884

JEFFREY DUNCAN said that as a private citizen, he dislikes
Sections [1-5]. He remarked that Section 6 |ooks |ike a good
provi sion, but that he dislikes some of the term nology used in
Section 7, particularly that which refers to a jury consisting
of six nenbers. Section 8 |ooks real good, he opined, adding
that he also likes Section 26 because he believes that donestic
vi ol ence needs to be reported.

Number 1961
CAS GADOWVSKI, after relaying that his feelings on HB 244

parallel those of M. Duncan, said that he is a private citizen
and a retired police officer. He then went on to say:
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Looking at the sectional analysis of all this, nmy main
concern, as far as what | don't like, lies in Section
1. This section would change "heat of passion” froma
defense that the state nust disprove beyond a
reasonabl e doubt to an affirmative defense that the
def endant nust prove by preponderance of the evidence.
That in itself gives nme a problem and | see no reason

for it. | feel it's wong, and | would like to see it
struck; | feel it's totally wong. ... The entire [HB
244] is fairly conpl ex. | wouldn't be brokenhearted
to see the entire bill struck, but my main problem as

far as what is left, is here in Section 1 - the heat
of passion [for] a defense.

There's been runors that [it] ... was introduced [at
the] urging of prosecutors to address gang situations.
But it doesn't say that [anywhere] in the bill; it
doesn't refer to, quote, "gang nenbers" or "gang
situations.” If one is <carrying his pistol and
suddenly is confronted with a problem that he nust
handle, well, there he finds hinself in a situation
where he has to defend hinself, but he doesn't know in
advance that that's going to happen. One does not
make an appoi ntnment for an energency. And so it's a
very conplex and troublesone thing here. | don't Ilike
it at all.

CHAIR MGU RE nentioned that there is a proposed anendnent to
del ete that section of the bill

Nunber 2103

JOSHUA P. FINK stated that although he is an assistant public
defender with the Public Defender Agency (PDA), he would be
testifying on his own behal f. He said:

Generally, this legislation is a broad and unwarranted
attack on citizens' rights. And they're rights that
we've cherished for centuries; their history with our
jurisprudence goes way back, from the beginning.
W're talking about the right to self-defense;
understand you' ve addressed that, and |I'm thankful for
t hat . W also have the right to not be forced to
testify against yourself or incrimnate yourself.
This bill really enpowers governnment at the expense of
individual rights - and | don't think crimnals
rights, because these are rights that protect all of
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us. | nmean, you are ... presuned innocent in our
judicial crimnal-justice system and these are rights
that we all enjoy.

So it actually, frankly, surprises ne that this
| egi sl ati on was proposed by a conservative Republican
governor, the governor who | supported and continue to
support but [who], I'm convinced, was not fully
briefed or staffed on this |egislation. | don't
believe people that share conservative philosophy
about government's role and individual rights could

support this |egislation. Having said that, | think
that this bill needs to be thoroughly worked through,
t houghtfully considered and debated, and 1I'm

concerned that there is not enough tine left in the
wani ng days of the session to adequately address these
substantial changes in the law this bill proposes.

MR. FINK sought confirmation that there is a proposed anendnent
that woul d delete Section 4. He then went on to say:

On Section 7 - the adm ssibility of prior convictions
- ny concern there, in a general way: ... juries wll
convict based on soneone's prior history regardless of
the evidence before them on the crinme for which

they're [at] trial. It's propensity evidence, and
alnmost all jurisdictions in the United States set
limts on when priors can conme in and under what
circunstances - very strict limts - because it has
been shown, tinme and tinme again, ... [when] the state
[has] no evidence against an individual, you can
produce priors ... [and] the trial is over.
Nunber 2269
You've denied that individual a fair trial - he's

going to be convicted on his priors. And | would just
caution the commttee, and look into changes to the
| aw which allow, essentially, prior bad acts that are
going to put the defendant in very unfavorable I|ight,
that the commttee think about that; that really
undercuts, in a very fundanental way, the fairness of

the trial. And there are reasons that every
jurisdiction, including ours, has very strict limts
on when that can conme in - when prior convictions or
prior bad acts can conme in. And | would ask the

conmmittee to take a hard look at this section and
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really think about whether [it detracts] ... from the
integrity of our judicial system knowing we could be
getting convictions on lots of people based on old
conduct that has nothing to do wth the current
of fense as charged.

MR FINK, turning to Section 12, continued:

On Section 12, dealing with the Fifth Anendnent, this

section essentially eviscerates - guts - the Fifth
Amendrment. | don't think it will stand constitutiona
scrutiny. ... The Fifth Amendment, the right not to

testify against yourself dates back to the Magna
Charta. And the reason they put it, initially, in the
Magna Charta - and we have kept it in comon law ...
statutory law, [and] constitutional law since - is
because the governnent used to have this nasty habit
of getting confessions out of people through | ess than

| egitimate neans: (indisc.) torture, psychol ogical-
type nethods. People were falsely confessing. That's
where the right to ... not self incrimnate cane from

This section says that if a wtness clains the

privilege not to incrimnate hinself, it would force
himto divulge to the prosecuting attorney back in the
j udge's chanbers. You've got no privilege if you do
t hat . . You've been forced to divulge the
information that's incrimnatory to the prosecuting
authority. ... It eviscerates the Fifth Amendnent; it
guts it. And | don't think it would wthstand
constitutional must er, and | don't think this
committee or the legislature wants to go on record as
saying ...: "The Fifth Amendnent is not inportant”;

"W don't believe this bedrock, fundanmental principle
of our system serves a purpose anynore"; or, "W don't
believe init."

MR. FI NK concl uded:

This bill is really riddled with problens, and | would
| ove the opportunity to work with the commttee and
follow up with sone coments, nore specifically, on
each section. But I will end ny testinony there, and
thank the commttee ... for allowwing nme this
opportunity to testify.

CHAIR M@GUJI RE asked M. Fink to comrent on Sections 14 and 26.
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MR FINK offered to submt witten comments on those sections
after he'd had a chance to review t hem

TAPE 03-55, SIDE B
Nunmber 2380

REPRESENTATI VE GARA asked M. Fink to explain to the comittee
the current rule pertaining to allowng evidence of a prior
convi cti on.

MR FI NK sai d:

Vell currently, prior bad acts that are relevant in
sone way nay be adm ssible; for instance, where you' ve
got donestic violence or sexual assault. The rules
allow [it], in certain circunstances, if a prior bad
act is simlar in that you' ve got a simlar-type
victim [and] you have simlar-type behavior; those are
specific exceptions the legislature has nmade against
the general rule that they can't conme in because of

t he prejudice. Al so, prior bad acts can conme in if
they're going to show notive, a schene or design, [or]
opportunity. [ There are] very limted and specific

exceptions to the general prohibition that prior bad
acts may not conme in because of the prejudicial

effect.

Here, this section is specifically ... dealing wth
the [DW, driving while intoxicated]. ... Because

a felony DW requires a certain nunber of priors,
right now ... that information is kept from the jury,

and the jury determnes the guilt or the innocence of
the person in the first phase of the trial wthout any
reference or know edge of these past offenses. Then
if the jury convicts ..., [in] the second part of the
trial the jury would then be nade aware of those
convictions - the state would have to prove them up -
and that would establish the felonious nature, for
instance, of athird DW in five years.

But it is specifically prevented fromconmng in at the
first part because it's commobn know edge and it's
common experience [that] the jury will likely convict
based on those prior acts rather than the current
behavi or. So there is a strong tradition and strong
public policy - judicial policy - against the prior
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bad acts, and very limted exceptions have been carved
out . This Section 7 just blows a hole through
soneone's ability to get a fair trial on a felony DW.

REPRESENTATI VE SAMUELS, referring to the comment that the state
has to prove the prior convictions in the second part of the
trial, asked how that occurs.

MR, FINK said that oftentinmes the defense will sinply stipulate
- agree - that the prior convictions occurred. If the defense
does not do so, however, the prosecutor can produce the
conviction, either through a transfer of court records, if the
prior conviction occurred in Al aska, or via a certified copy of
the judgnent, if the conviction occurred out of state. He
remar ked that the second portion of such a trial is generally a
qui ck process.

Nunber 2247

JAMES H MCOMAS, Attorney at Law (of counsel), Friedman, Rubin
& White, noted that he has been a crimnal defense |awer for
the last 25 years, the last 15 of which have been in Al aska. He
sai d:

| want to commend the conmittee for making short work
of the "heat of passion" and self-defense provisions
[ Sections 1-5]. But | think you should also ask
yourself this question: Wiy in the world was anything
so radical ever even proposed in the governor's bill?
| nean these were nassive changes that are utterly
i ndef ensi bl e. And the purported factual basis for
them consi sted of anecdotes apparently collected by a
M. Novak. When you start exam ning the cases that he
actually identifies, and | wunderstand that there was
sone di scussion of this before, you find out that they
are very different, in fact.

And that concerns ne about the entire bill. And |
join in M. Fink's recomendation; | don't think that
anything in this bill should nove on this year. And I
think what the conmmttee really should do is go out of
its way to solicit even nore input on the sections of
the bill that it's not going to summarily, or after
t he consi deration al ready given, delete.

MR. McCOMAS t hen spoke to specific provisions of HB 244:
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The provision [Section 26] that would permt, in
donestic violence cases, hearsay statenments to be
i ntroduced beyond what the rules of evidence provide
now is extrenely unw se, nunber one, and alnost
certainly unconstitutional. One has to start with the
questi on: Way DV [donestic violence] cases? Wy not
sexual assault or sexual abuse cases? Wy not nurder
cases? Way not serious arnmed robberies? Why not
attenpted nurders?

[ Tape 03-55, Side B, contains nothing further.]

TAPE 03-56, SIDE A
Number 0001

MR. McCOVAS went on to say:

What you have to understand, of course, is that the
exceptions to the hearsay rule, all of them are not

case-type specific. Instead, all the exceptions to
[the] hearsay rule are based on the fact that there's
sone reliability that inheres or is attached by
ci rcunst ance: ... business records, public records,

excited utterances because they happen so close in
ti me when people are under the stress of the event and
they don't have a nonent to think about and style
t heir answers.

That concept, which is fundanmental to the hearsay
rul e, is conmpletely voided here and creates a
situation where an individual can make statenents,
very deliberate statenents, thought-out statenents,
even collusive statenments, and then have them
adm tted. And remarkably enough, under this
|l egislation as | wunderstand it, the person doesn't
even have to testify at trial. So that prosecutors
could decide, "Well, you know, this conplainant's not
going to make a good inpression [on] the jury," or,
"She's going to have to answer sone hard questions
about [what] she was doing with the defendant before
she says this allegedly occurred; our case wll be
better off if we just use the tapes of her interviews,
or if we just call the neighbors and friends to whom
she told her side of the story." And | just don't
see, frankly, any court permtting that kind of
obviously wunreliable hearsay evidence to be admtted
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given the confrontation clauses of +the state and
federal constitutions.

Nunmber 0193

MR M COVAS conti nued:

Section 12, | guess, is the one that deals wth
i mmuni ty. This is plainly unconstitutional, but

I'"'m not even sure if | should point this out or not,
or just let it get passed. ... |If what happens is that

the court conpels the defense attorney to proffer, in
the presence of the prosecutor, what the client would
say if immunized, then either there's been a gross
violation of ... [state and federal privileges]
against self-incrimnation - having the |lawer say it
instead of the client is constitutionally meaningless
because the attorney is the agent of the client and is
relating what the client would say - ... or it may be
that the effect of that would be, judicially, to
trigger transactional immunity for the person whose
| awyer was forced to make the disclosure to the
prosecution as to all transactions that were reveal ed,
and that that would be the only way of curing the
conpel | ed disclosure that had been required. This one
doesn't pass, frankly, first-year |aw school analysis,
and it's remarkable to nme that sonething like this is
actually in the bill.

There's a requirenment [Section 21] that the defense
give notice of defenses. That already exists. There
is a suggestion that the notice of defenses should be
earlier than it is now, and | don't think the
difference between 7 days and 21 days or even 30 days
is a big deal. | don't think it's necessary to expand
the time frame, but | don't think that that's a big
deal

CHAIR MGURE noted that testinmony during the bill's prior
hearing indicated that a victims famly and potential w tnesses
had taken tinme off fromwork and flown up to Al aska, only to be
told that a trial was not going to take place as schedul ed, and
that therefore [the current statutory notice provision] has been
abused.

Number 0354
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MR. McCOMAS replied:

Vell, | understand, but you see, it's not like there's
a problem What you heard was, | think, one chief
anecdot e. And it's really bad public policy,
especially since there's alnost nobody left to speak
on behal f of the <crimnally accused; I nmean,

politically, there isn't a political party that wll
even take these positions regularly as a matter of the

internal principles of their party. But if we start
| egi slating now, not on real need but on the basis of
i ndi vidual case anecdote -- ... and that's what the
prosecution seeks. | nean what they want is for every

rule to be fixed in a way so that they never |lose a
case, and [so] that there's never another acquittal in
the state of Alaska. | don't think that's the kind of
system you want to have.

It's not just their side that's prejudiced. | nmean
the big joke about this provision is, | have never
tried, ... in 15 years in Alaska, a nurder or any

ot her serious case in which there hasn't been at |east
one discovery violation by the prosecution and we
didn't get, wuntil during trial, material we should
have had nonths or years ago. And yet there's no
provision in this bill to suddenly ... have sone kind
of drastic result in the event the prosecution fails
in ... its burden. I nstead, the presunption is that
there's a continuance.

The other thing | have to tell you is that even the
U S. Suprenme Court isn't going tolerate a statute that
creates an automatic preclusion sanction. ... They've

already made that clear in their cases that have dealt
with alibi notice, that you cannot, automatically,
preclude all alibi wtnesses sinply because a rule of
7 days or 30 days has been violated. There has to be
a case-specific assessnent of whether there actually
was any prejudice and, if there was any prejudice,
then what. So | don't really see the need there, and
| know that the sanction is unconstitutional.

Number 0495

MR MCOVAS then turned to Section 7 and sai d:
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| would say it would be a very rare case in which the
prior crinmes were a contested issue. And | think that

in the vast mmjority of these cases ... - assuning
that the pronpt discovery is given by the prosecution
of certified copies of prior convictions - that the

so-cal l ed second phase of the trial is either going to
be stipulations by the defense that those prior
convictions exist or 20 mnutes' worth of testinony
t hat , yes, these are certified copies and a
perfunctory 5 mnutes of the sane jury finding that
that neets the standard. The suggestion to the
commttee, which | understand was that there would
have to be two trials and two separate juries, is just
totally fabricated. That wouldn't be the situation at
all. That doesn't happen now, and there's no reason
for it to [happen].

MR. McCOVAS concluded his testinony by saying that he'd be happy
to answer any questions.

CHAIR McGU RE nentioned that it is her intention to not alter
t he provisions regardi ng consecutive sentencing.

Number 0635

BARBARA BRI NK, Director, Publ i c Def ender Agency  (PDA)
Department of Adm nistration, after nentioning that she has been
a public defender in Alaska for 21 years, noted that her deputy
director, Linda WIson, prepared witten testinony that has been
provided to the conmittee.

CHAIR McGU RE assured M. Brink that she needn't address the
sel f -def ense provisions of the bill

M5. BRI NK turned, then, to Section 6:

Section 6 has to do with an accused person's right to
consult wth counsel when they are at the police

station. And this anmendnent that's proposed in the
bill would limt the rights of an accused to consult
with the attorney, and I haven' t heard any
explanation, or belief, or rationale to justify this
provi si on. It just seens to be a msguided effort to

keep a prisoner wthout counsel as |ong as possible,
al t hough, of course, by the nere fact that the person
is in custody and accused of a crinme, his right to
counsel ... [begins] imediately.

HOUSE JUD COW TTEE - 20- May 8, 2003



What happens, wusually, when a person is arrested is
that if the famly and friends of that person have any

financial wherewithal at their disposal, they wll
make arrangenents for an attorney to represent that
person, and then that attorney wll go down to the
police station. The practical effect is that wth

this anmendnment, only if the person in custody knows
that a person has been retained to represent them w ||
they make the specific request to ask to speak to that
person, and because that person is now being held
i nconmuni cado and doesn't have the ability to speak to
their famly and friends, they're not going to know
t hat .

So, in the first case, | don't see what problem is
trying to be fixed with this [provision of the]
| egi slation. And what you also have to understand is
that many accused people, people who are in custody
and being interrogated, have nental disabilities or
they're young and inexperienced or, frankly, not very
smart. And we all know that the police have at their
di sposal a wde variety of neans to extract
confessions or statenents from people including the
fact that it is perfectly okay for police to lie to
people to get themto nake statenents.

And, as M. Fink pointed out, we have a very real
problem wth people who are held inconmunicado
confessing to things that they haven't done or being
m sl ead, and so an arrested person really ought to get
the benefit of the lawer that his or her |oved ones

have secured. So we don't agree with Section 6, and
we don't really see what problem is attenpting to be
fixed.

Nunber 0799

MS. BRINK turned to Section 7:

Section 7 of the bill [is] trying to nake evidence of
prior convictions adnmissible in a case where it's an
element of the offense. ... There's been a lot of

testimony by M. Fink and M. MConas about that. I
have to agree wth everything they've said and
particularly M. MConmas's statenent that it isn't
that we hold two trials, now, in order to determne
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this. This instance conmes up in tw types of cases:
DW cases where what type of charge depends on how
many prior DWs you have, and shoplifting cases where
there is a felony shoplifting provision that depends
entirely on how nmany prior shoplifting [convictions]
you have as wel | .

And, as both the previous wtnesses testified, you
evi scerate due process when you try to get convictions
based on what soneone's done in the past as opposed to
good, hard evidence of whether they've done this
particular crine. And a person doesn't get two
separate trials; it's just a sinple "order of proof"
situation. If a person is found to have conmtted
this new offense, whether it's a DW or a shoplift,
and they still wish to contest whether or not these
prior convictions are valid, then the sanme jury in the
sane courtroom during the sanme course of the afternoon
is given information about the prior convictions.
And, as M. Fink pointed out, it's pretty easy to
prove a prior conviction.

But t hat brings up the second part of this
[provision], ... which changes the burden of proof to
challenge the validity of the prior conviction. As it
currently stands, the prosecutor is able to easily
prove prior convictions. And why is that? Because
they have access to information nationw de. There
[are] sone national |aw enforcenent organi zations that
have conputerized databank systens that are not
accessible to the defendant, that are not accessible
to defense counsel, but ... [that] <certainly are
accessible to any prosecutor to find a prior
conviction in any location in any other state, be it
federal or state.

Number 0901
MS. BRI NK conti nued:

So shifting the burden of proof, which Sections 7 and
15 do, ... really inposes ... a hardship on a person
who's accused of a crine. The defense, the defendant,
the accused person, doesn't have access to that kind
of information, that kind of ability to find out,
nationw de, what's out there and what isn't out there.
And secondly, the bill changes what you can chall enge
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a prior conviction for. It says you can only
challenge a prior conviction if a person was denied
the right to counsel or they were denied the right to
ajury trial

.. But there are nmny, nmany ways in which a
conviction can be unconstitutional. VWhat if the jury
was instructed inproperly on what the |law was? \Wat
if a client who plead to a crinme wasn't inforned
properly of what the elenents of the offense were?
What if a person was convicted by using perjured
testinmony? | really don't think we want to be a state
that says none of those things matter and all of those
things are going to be valid prior convictions. So
that's why | have problenms with those sections of the
bill.

REPRESENTATI VE SAMUELS, turning back to Section 6, asked M.
Brink if she is suggesting that once soneone has been read the
M randa warni ng, just because that person is "young and stupid,"”
he/ she shoul d have extra protection and not be questioned unti
a |lawer is present.

M5. BRINK replied:

well, frankly, ... if a person is [read the Mranda
warni ng], then they're on notice that if they want to
have an attorney, they can have one right then. And
in fact, if they want to have an attorney, al
guestioning nust stop until that attorney is provided.
VWhat we're talking about is a situation where there's
an attorney already there, waiting to speak to that
person, that has been retained, in fact, to represent
that person, [but] the person who's being questioned
doesn't know that, and so they can't

REPRESENTATI VE SAMJELS interjected to say, "But they' ve been
[given the Mranda warning] and they've turned it down."

Number 1035
M5. BRINK countered: "Well, they haven't turned it down. \What
if they have said, "Wll, | can't hire one' or 'I don't have the

noney on ne right now '"

REPRESENTATI VE SAMJELS remarked: "Then one would be provided by
the state. Isn't that part of the [Mranda] warni ng?"
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M5. BRINK replied:

Well, it doesn't really say one will be provided by
the state; it says one wll be provided to vyou
i mredi atel y. But here's the situation: What about
the m ddl ecl ass people, who know that they m ght not
qualify for appointed counsel, but lo and behold,
their famly has counsel already there at the
j ail house door wanting to talk to them Should we
treat those people differently than poor people? A
poor person could say, "Yes, appoint one to ne." But

for that person who knows they won't qualify for
appoi nted counsel, should we treat them differently,
and not give them access to the lawer that's ready,
willing, and waiting to help them...

REPRESENTATI VE SAMJELS interjected to say:
| assune if | say whether I'm rich, poor, or

indifferent - and your original point was nost of them
are young and stupid - so |I'm assunmng, then, that if

| want a lawer, that ... the rest of it's going to
get sorted out, and if ny famly has one for ne
outside, then the process stops. | think the point of
the bill was that if a lawer or a famly nmenber shows

up, that they don't have a right to go talk to
sonebody that's been [given the Mranda warning] and
turned it down.

Nunmber 1078

M5. BRINK replied:

| think a lot of people don't affirmatively turn down
a |l awer, because, frankly, it isn't that clear to you

when a lawer wll be appointed to you. A lot of
times during questioning, a person wll say, "Wen
will | get a lawer?" and the police, rightfully so,
will say, "Well, we can't get one in here now, when
you go to court, when you get arraigned, that's when
one will be appointed to you." And so the person in
the police station is left feeling like, "Well, |
should talk to the police because | want to clear this
up, and if | decide to wait for a lawer, the police

won't talk to ne."
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So, | appreciate that you're feeling |like these people
are turning down a lawer, but in fact, it's nopst
often based on confusion of how soon a |awer can be
provided for them and their desire, truly, to

cooperate with the police and tell them what they
m ght know about the situation. So it's not so much
an affirmative turning down  of counsel as a

m sunder standing of how the process works, and how
they coul d access an attorney quickly.

REPRESENTATI VE GARA posed a situation in which the person in
custody has not yet asked for an attorney and there is no
attorney present at the police station. He asked whether the
police are currently precluded fromtalking to that person.

M5. BRINK said that under that scenario, the police can talk to
t he person. In response to another question, she said: "
don't think it's so nmuch [that] we're saying ... we're going to
prohibit the police from talking to him but we're going to
allow that prisoner to talk to the attorney who's there waiting
totalk to him"

M5. BRINK turned next to Section 8 and said she has no problem
with it because it seeks to conform Alaska's inmmunity statute to
the Alaska State Constitution with regard to wtnesses who
testify in a crimnal proceeding after establishing, to the

judge, a wvalid privilege against self-incrimnation. She
relayed that the 1993 case, State v. GConzalez, interpreted
Article 1, Section 9, of the Alaska State Constitution to
require what 1is called full transactional inmunity, neaning

conplete immunity from prosecution any tinme the prosecution
wants to force a wtness, with a legitimate claim of privilege,
to testify.

Nunber 1307

M5. BRINK pointed out, however, that Sections [9-12] allow the
prosecutor to participate in the proceedings in which the court

determ nes whether there is a valid claim of privilege. She
said that she agrees with previous w tnesses on the point that
one cannot preserve a privilege while "spilling®" all the
information to the prosecutor. She added that those are two

conpletely inconsistent goals, and allowing the prosecutor to
hear that proffered testinony would violate statutory guarantees
agai nst self-incrimnation.
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M5. BRINK turned next to Section 13, 14, and 18-20, which, she
posited, propose to anend the sentencing statutes to require
consecutive sentencing in nore circunstances and to elimnate
the court's ability to determne the appropriate anount of
consecutive tine for certain crines. She went on to say:

Frankly, 1 don't think this legislation is needed. I
think that the trial courts are well aware of the
| egi sl ative preference for consecutive sentences, and
they give that preference great weight in inposing
sent ences. They do inpose consecutive tine when it's
required by statute. The whol e question is, though,
because we have presunptive sentencing, ... if you're
in a car accident and you get convicted on two counts
of assault, let's say, in the second degree, if you
have [a] prior felony, each one of those counts
requires a four-year presunptive term

Now, it's kind of fortuitous that because you have two
people in the car, all of a sudden you have two counts
of assault and all of a sudden your sentence is going
to be eight years, whereas if [a] person was fortunate
to only have one person in the car, they'd be | ooking
at a four-year sentence. The bottom line is that it
isn't al ways appropri at e, in every single
circunstance, to inpose the entire second sentence
consecutively, particularly given the fact that we
have presunptive sentencing that can range 10, 15
years, and be required. So you're going to end up
increasing a ot of sent ences, doubling sone
sentences, and having huge, serious fiscal inpacts on
the anmount of jail tinme that people are required to
serve based on kind of fortuitous circunstances.

Number 1417

MS. BRI NK conti nued:
Addi tionally, it's ki nd of i nconsi st ent to
automatically inpose these consecutive jail-tine

sentences when a judge is supposed to take into
account a lot of different things when he's giving a

sentence, including the seriousness of the present
offense, what the prior crimnal history of the
defendant is, the Ilikelihood of rehabilitation, the

need to conbine them to prevent harm to the public
[and] whether the sentence is appropriate to deter
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this person from future crine or deter other people
from future crine. And just inposing a consecutive
sentence in toto doesn't let a judge consider all
t hose ot her circunstances.

| nmean, one of the goals of presunptive sentencing was
to try to get uniformty in sentencing, and if you
take away all the judge's discretion and their ability

to look at all +those other circunstances, you're
actually creating less wuniformty in sentencing
because it wll depend on fortuitous circunstances
like the car exanple. O what if the [district
attorney] decides to indict sonmebody in separate
indictments on a nunber of counts? If all of these

counts are in the sanme indictnent, and they get
sentenced at the sane tine, then there's a different

result than if each count is listed in a separate
indictnment and the person is sentenced in separate
sent enci ng proceedi ngs. So, it just doesn't make a

whole lot of sense to nme in pronoting uniformty in
sentencing and in allowng judges to consider all the
things they need to consider in setting a sentence.

MS. BRI NK then addressed Section 16:

Section 16 adds a mtigator for consideration at
sentencing if a person pleads within 30 days of being

arraigned on the charge. I certainly understand the
public policy inplications behind that. | don't think
it's a bad idea, but | have to say, 30 days after an

arraignment it would be wunusually rare in a sex
of fense for us to have the discovery conplete fromthe
prosecutor's office .... And you certainly don't want
a client, a defendant, a person accused of a crine,
pl eading out to a sex offense, which in nost cases has
serious presunptive sentencing, wthout having all the
i nformati on necessary in their case.

Number 1511

| don't think the state has the ability, or they
certainly aren't showing the ability, at this tinme, to
get discovery to us in a tinely fashion; it's
certainly not within 30 days on an arraignnent of a
f el ony. So it mght be a better solution to have the
triggering ... be not a specific period of tine, but
maybe before an event, [for exanple], 30 days before
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trial, or before notions are filed, or sone other
trigger that would inspire the case to settle early,
because, believe ne, we also have an interest in
settling cases early but still [making] sure we have
all the information we need to have before we advise
sonebody to pl ead.

REPRESENTATI VE GARA, turning back to the consecutive sentencing
provi sions, asked Ms. Brink to explain what she neant regarding
mul tiple indictnents.

M5. BRINK replied:

Wll, as | wunderstand it, wunder proposed subsection
(a) [of Section 14], the nere existence of what they
call a separate judgnent elimnates any prospect for
concurrent sentencing. So ... let's say the person is
driving from Anchorage to the Mat-Su valley and is in
nore than one accident, and is indicted once by a
Pal mer grand jury and indicted in the other instance
by an Anchorage grand jury; these are separate
j udgnent s. And |'m not saying this could happen
frequently. But, frankly, | have to tell you charging
practices throughout the state vary greatly.

In sone jurisdictions the prosecutor wll charge a
person's cases all in one grand jury, whether these
cases are related or not. In other jurisdictions the
prosecutor will charge them in separate grand juries,

even if they seemto be related. And so the question
of whether there is a separate judgnent, which
elimnates the prospect for concurrent sentencing,

the odds of that happening can vary w dely depending
on where in the state you m ght be.

Number 1637

REPRESENTATI VE GARA asked for a synopsis of what would happen
under the proposed legislation for a different exanple, that of
a bar fight in which the defendant hits three people. Wul d
that result in three consecutive sentences and the judge would
have no discretion to cap the sentence [and/or] make it
partially concurrent?

M5. BRI NK responded:
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| think the reason this portion of the bill is kind of

confusing is, it tries to inpose consecutive
sentencing in a wde variety of situations. The
exanple | was talking about was under proposed

subsection (a), where the nere existence of a separate
judgnent can elimnate any chance of concurrent
sent enci ng. But as | understand it, ... | think the
earlier sections of the bill require fully consecutive
sentences for each separate crine. And so | think
under your exanple, yes, ... it wuld be a forced
consecuti ve sentence nandat ed.

Right now, particularly in cases |ike sex offense
cases or sex assault cases, where consecutive
sentencing is required, it doesn't have to be the ful
anount of the consecutive sentence; there has to be
sonme consecutive time, but it's left up to the court's

[discretion] how nuch is consecutive and how nuch
i's concurrent.

VWat | see is, ... [Section 14, subsection (c)(2)]
says that if there are two or nore crines under [AS]
11.41, which is your bar-fight scenario, ... a
consecutive active term of inprisonnent shall be
i mposed for at least the mandatory mninum term for
(indisc.) termns. So, in this action, it kind of
depends on the degree of injury suffered by those
people in your bar fight. So they have to at | east
get the mandatory term or two years of active jail
dependi ng on the degree of the assault.

CHAIR MGU RE remarked that she believes that "every life
deserves the respective sentence that cones with it."

Nunber 1784
M5. BRINK, turning to Section 21-23, said:

Sections 21-23 concern notice of defenses and experts,
and require the defense to give notice sooner than
under current law, and also, as M. MComas noted,
adopts a nmandatory serious sanction of act ual
preclusion of the wtnesses testinony if there 1is
failure to tinely notify the prosecution. And | have
to agree with M. MComas; ny staff, we're involved in
litigation, trials, all the tinme, and it is the rare
case where ... we're not surprised wth wtness
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statenents, even our clients' statenents, act ua

physi cal evidence, [or] Ilineups in the mddle of
trial.

And the case law is very well settled; when the
prosecutor nmakes an error like that, either through

negligence or inadvertence or inattention or even
deliberately, the normal remedy for a person in that
situation is sinply to get a continuance, and get the
opportunity to deal with the new information and the
new evidence. And why is that the rule? Because the
court wants the jury to get all the information. The
court wants the evidence to be presented to the jury,
because a jury can't reach a fair decision and a
verdict if we're hiding stuff fromthem

And this proposal, frankly, is to hide evidence from
the jury if either through neglect or "inadvertent"
) an attorney didn't get it together in time or
because they made a m stake; we would then preclude
the jury fromhearing vital evidence in a case. And |
have to agree [with M. MConas], | don't think that
woul d pass constitutional nuster because the whole
point of having a jury trial is for them to get all
the facts and evidence and reach their conclusions
about what happened and what the charge shoul d be.

REPRESENTATI VE SAMUELS nentioned the case on Saint Paul 1sland
pertaining to the nurder of the Coast Guard commander, and
remarked that it certainly wasn't fair to the famly of the
victim to have to keep flying back and forth from Louisiana
because the trial date was altered at the last mnute,
purportedly because the defense changed it's strategy.

Number 1881
MS. BRI NK responded:

Vell, I'm a little famliar [with] that Saint Paul
[Island] case and, frankly, | have to say that |
believe the error in that situation was on the part of
t he prosecution. | think that there was sufficient
notice, so that travel could have been avoided. ... |
appreciate the fact that 1it's a very traumatic
experience to go through, and we try to give as nmnuch
notice as possible. And in that situation, | think
the travel could have been avoi ded
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But ... | would like to address one other area that

you bring up. In fact, it is the duty of a defense
attorney to respond to the case as it proceeds and as
it devel ops, and sonetines, yes, there will be changes
in strategy or changes in wtnesses. But, frankly,
that's part of trial. A prosecutor changes his
wi tnesses and strategy as he's going along, too,
depending on how the w tness testinony devel ops: IS

it necessary to call this witness, should we use this
ot her person, can we efficiently prosecute this case

wi thout <calling that person. ... Those kinds of
adjustnments are nmade all the tinme, both by the
prosecution and the defense. And | appreciate that

everybody would like to keep on a tinely schedul e and
make sure that there aren't any surprises, and we try
to conply with the rules as best we can.

M5. BRINK, turning to Sections 24 and 25, said:

Section 24 ... [anends the Alaska Rules of Evidence
such that] evidence illegally obtained by the state
woul d be adm ssible in a trial. This overrules years
and years of jurisprudence. It's what people who
engage in this practice regul arly cal | t he
exclusionary rule. And it kind of runs like this: |If
the police or the prosecution ... violate sonebody's

rights [to] be free from unreasonable search and
seizure - they search a honme without a warrant, they
frisk a person wthout probable cause, they invade

sonebody's car with no good reason - or they get

soneone to confess wthout advising them of their

Mranda rights, that's all illegally taken evidence.
Nunber 1992

M5. BRI NK conti nued:

And the rules have developed in this country over the
| ast 200 years that that behavior will not be rewarded
by allowing the prosecution and the police to use
t hose pieces of evidence agai nst sonmeone who's accused

of a crine. The exclusionary rule is designed to
encourage police to engage in |lawful practices and to
encourage people's rights to be respected. And so

[this is] a huge change, as M. Fink pointed out, once
agai n enpowering the governnent at the expense of the
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i ndividual's rights. It is a huge change to all of a
sudden now condone illegal activity on the part of
police and prosecutors, and say, "Well, this illegal
evidence can conme in, in the case in chief, if we
think the defendant or the accused is not testifying
truthfully.” So, it's a huge sea change, and | don't
think it's a good idea.

The second section, Section 25, |'m sort of anbivalent
about . That anmends [Al aska Rules of Evidence] Rule
609 to increase the opportunity to use prior

convictions of dishonesty from five years from date of
the conviction [to] within five years of the
uncondi tional discharge of the conviction. And so, if
you want to expand that time, | would just suggest to
you that that rule applies to both parties equally.

If you want to inpeach sonebody wth a prior
conviction and you're going to extend the reach to ten

years rather than five years, you'll have as many
W tnesses testifying for the defense ... [who] wll
have i npeachabl e convictions show up in their history

as you would for the prosecutor. It just kind of

depends on how nuch information you want the jury to
know. Do you think it's inportant that a person was
convicted of a crinme this long ago? |Is that relevant
to whether they're telling the truth today or not?
It's hard to say.

Nunmber 2048

M5. BRINK, turning to Section 26, said:

Section 26 ... seeks to anend the [Alaska Rules of
Evi dence] to provide another exception to the hearsay
rule to ... [allow] statenents [made] by an alleged

victim of domestic violence within the last 24 hours,
or [by] any other wtness. M. MComas said it very
wel | ; nost hearsay exceptions have cone about over the
years because it's been proven that the evidence
that's hearsay is really, generally kind of reliable:
busi ness records, those kinds of things.

| have to say | wuld find ... the evidence in
donestic violence cases less reliable than al nost any
ot her type of case. If you are going to carve out an

exception, this would not be the [type of case to do

HOUSE JUD COW TTEE -32- May 8, 2003



it for]. Donestic violence cases are universally
running high with passion, enotion, and bias. And |
think it's even nore inportant in those situations to
provide the actual wtness so the jury can assess
whet her or not that person's telling the truth ....

REPRESENTATI VE GARA asked Ms. Brink to comment on Section 27.

M5. BRINK said that Section 27 relates back to the provisions
regardi ng expert testinony. The court rule [currently requires]
that the state's expert be noticed 45 days before trial, and
that the defense's expert be noticed 30 days before trial. She
surm sed that Section 27 would conform the court rule to the
"hard and fast exclusionary rule" proposed by other provisions
of HB 244.

CHAIR McGU RE nentioned that there are several anendnents, sone
of which propose to delete Sections 1-5, 9-12, 16, and 17.

Nunber 2208

DEAN J. GUANELI, Chief Assistant Attorney General, Lega

Services Section-Juneau, Crimnal D vision, Departnent of Law
(DAL), referring to the suggestion that the self-defense
provi sions [Sections 1-5] be deleted, said that these provisions
are the law in other states and have been upheld by the US

Suprene Court. He offered that these provisions are in direct
response to specific situations, which occurred primarily in
Anchorage and purportedly involved gang shootings, and noted
that these provisions provide an exception for self-defense in
one's own hone. In the interest of expediency, however, he
relayed that it would be acceptable to the admnistration if
Sections 2-5, which relate to the defense of self-defense, were
del eted; Section 1, on the other hand, relates to the heat of
passi on defense pertaining to first or second degree nurder, and
shoul d therefore be retained.

MR. GUANELI, in support of retaining Section 1 of the bill,
offered the follow ng about a case that was heard in the Al aska
Suprenme Court a nunber of years ago:

Sonmeone ... had paid sonme noney to buy sone drugs.
The runner went to the house and disappeared, and
di sappeared with the drug noney. The person who paid
to get the drugs pounded on the door, broke in, put a
gun to the drug dealer's head, said, "Gve nme ny noney
back or give ne the drugs." A struggle ensued, he
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ended up killing the drug dealer, and the defense was
heat of passion: "I was so incensed, | was so
enraged, that ny reason overcane ne." And his
conviction was reversed because the jury wasn't
al l owed to consider that heat of passion defense.

MR. GUANELI opined that one ought have the burden of proving
that one was so enflanmed, so enraged, as to kill another person.
He likened it to the defenses of insanity and duress. Heat of
passion is significantly different than self-defense, he
remar ked, and urged the conmttee to retain Section 1.

MR. GUANELI, on the issue of whether to delete Sections 9-12 and
17, the provisions regarding imunity, suggested that "secret
hearings" are occurring, during which information critical to

the prosecution is being discussed. He opined that this
situation is unfair to the state and to the public. I n support
of keeping these provisions in the bill, he offered the

foll owi ng about a case that occurred in Juneau.

TAPE 03-56, SIDE B

Number 2400
A couple of guys ..., over a $50 or $60 debt involving
marijuana, ... ended up killing sonebody. They beat
him to death. It turned out that a witness ... had
sone information about the <case, and he got an
attorney and basically came to us and said, "I'd
really like to help you, but I'ma little bit worried
about ny own exposure.” And so, after pressing the
attorney a little bit, ... the attorney wites us a

letter and says, "My good faith belief about what ny
client fears is, this guy cane to him broke into his

house, said, 'I know you ve got a gun, give ne your
gun,' ran out, did the killing, and cane back and gave
the client the gun back.” So the client was afraid he
was going to get accused of ... concealing evidence

MR. GUANELI said that the forgoing is an exanple of a wtness
that wants to cooperate with the prosecution. He renarked,
however, that 1in the aforenmentioned "secret hearings,"” the
witness really doesn't want to cooperate with the prosecution
and so hides behind the Fifth Amendnent. He mentioned what he
called a general maxi mthat says that the governnent is entitled
to every person's evidence; in other words, every one who has
information about a case is obligated to conme forward and give
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testinmony. Hi ding behind the Fifth Arendnent in such a way that
the prosecution is deprived of the information it needs in order
to even know whether to grant immunity is really inappropriate,
he opi ned.

MR. GUANELI suggested that all these provisions do is require
that a person's attorney provide a good-faith statenent
regardi ng what that person is seeking inmunity for. Currently,
the prosecution gets no information. He asserted that by
granting transactional immunity, the prosecution faces the risk
that the person who is granted the imunity will sinply confess
to the crinme in an effort to protect the defendant; the result
of such a situation is that the person with the immunity won't
be prosecuted and the defendant will be acquitted, and so they
get away with the crine.

Number 2207

MR. GUANELI assured the conmittee that if the prosecution starts
prosecuting the people that cooperate, it wll soon |ose that
cooperation. He said:

If we believe that sonmeone is only peripherally
involved in a nurder, and if their attorney's good-
faith belief is that there 1is only peripheral
i nvol venent, then we have no interest in (indisc. -
paper ripping); we want their testinony, we are going
to imuni ze that person, and we're going to get their
testi nony. If it's sonmething other than that, then I
think that we mght not provide inmunity for them but
nost people that we focus on, as wanting their
testi nony, we have sone good-faith belief for thinking
that they're not a principal actor. But we worry
about those cases [in which soneone wants to] protect
the defendant in sonme way; they may be a relative,
they may be friend, they nay be an associate in sone
way, and we're worried about what would happen if we
[give] immunity conpletely in the dark

MR. GUANELI, in response to a question, explained the difference
between transactional imunity and "use inmunity": Under use
immunity, a prosecutor only has to tell the wtness that
anything he/she says wll not Ilater be wused to prosecute
hi n1 her . Under transactional immunity, a witness can never be
prosecuted regarding anything he/she reveals, even if there is
i ndependent evidence that he/she commtted a particular crine.
He noted that the federal governnent grants use imunity, which
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was what was given to diver North, and that the federa
government bears a heavy burden of proving that any testinony
for which use inmmunity was granted is not later used in any way
to prosecute the person who was given the use inmunity.

MR. GUANELI reiterated his belief that the provisions of HB 244
require only that a wtness's attorney provide a good-faith
statenent regarding what the witness is seeking inmunity for,

and offered that the state would still have a heavy burden of
showing that the information didn't lead to a future prosecution
of the w tness. He posited that the provisions being discussed
are intended to craft a procedure that is in keeping wth
Al aska's transacti onal immunity while still giving the
prosecution a mninmal anmount of information by which to form a
decision regarding whether to grant sonebody inmunity. In

response to another question, he relayed that npbst other states
grant use immunity, but a few other states grant transactional
i mmuni ty.

MR, GUANELI surmsed that if, indeed, these proposed sections

are found to be wunconstitutional - as predicted by previous
testifiers - prosecutors wll be no wrse off than they
currently are. The question is, does the |legislature believe
that this is enough of a problemthat it ought to try to craft a
solution. "W believe it is; ... it happens to us all the tineg,
and we believe that this is a solution that ... is designed to
work well and ... be constitutional,"” he added.

Nunber 1868

CHAIR MGQU RE referred to the | anguage Section 8 is proposing to
del et e: "no testinony or other information conpelled under the
order, or information directly or indirectly derived from that
testinony or other information, nay be used against the w tness
in a crimnal case". She asked why not keep that |anguage in
and tinker with that |anguage?

MR. GUANELI explained that the |anguage being renoved is from
the federal law, and that Alaska's court has ruled, via the
Gonzal ez case, that the Alaska State Constitution provides a
br oader protection. In other words, the court has struck down,
as unconstitutional, the |anguage being deleted in Section 8,
which is intended to reflect Al aska case |aw, he added.

REPRESENTATI VE GARA asked whet her Section 8 adopts use imunity.

HOUSE JUD COW TTEE - 36- May 8, 2003



MR. GUANELI said it does not, reiterating that the court has
ruled that use immnity is not sufficient under the Al aska State
Constitution. Section 8 crafts a procedure by which the
prosecution can obtain needed information about the type of
of fense that the witness wants inmmunity for, so that immnity is
not being granted "in the dark."

REPRESENTATI VE GARA pointed out, however, that the |anguage
Section 8 proposes to insert in statute does not appear to be an
accurate statenent of transactional imunity.

MR. GUANELI suggested that Representative Gara's reading is not
correct; Section 8 is designed to be fromthe Gonzal ez case, and
sinply reflects what the [case] law is in Al aska regarding the
constitutional rule.

CHAIR MGU RE asked why not sinply insert a constitutional
anendnent in the bill to provide for use inmmunity. Wy create a
mechanism that is wuntested, particularly in |light of the
Gonzal ez case? She suggested that rather than changi ng severa
statutes to allow the prosecution to interject itself in the
judge's chanbers, the admnistration should find a sinpler way
to achieve its goal. She opined that the current provisions in
the bill infringe on the judge's power, discretion, and ability
to communicate in private with an individual.

Number 1601

MR. GUANELI offered that it is the admnistration's preference
to try to achieve its goals through statute, rather than through

a constitutional anendnent. He added: "Once you start going
down the road of anending the constitution to overturn judicial
decisions, there's really no end to that." He predicted that

there are other Fifth Amendnent rulings and Fourth Amendnent
rulings by Alaska's courts that prosecutors "would |ove to get
rid of.”

CHAIR McGQU RE offered her belief that on this issue, if the
adm nistration is determned to make such a fundanmental change,

a constitutional amendnent is needed. This isn't just a
techni cal change; use immunity and transaction immunity are "two
conpletely different animals,” she renarked. In addition, a
constitutional anendnent wll allow voters an opportunity to

weigh in on the issue. Pondering how other states approach this
i ssue, she asked whether immunity is typically addressed via
statute or via constitution.
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MR. GUANELI said that wth respect to whether the type of
immunity granted is use immunity or transaction imunity, that
is probably a matter of judicial interpretation of a state's
constitution. He offered to provide, at the bill's next
heari ng, nor e i nformation regar di ng how states W th
transactional immunity deal with the issue.

CHAIR McGQUI RE said she wants to know where the concept proposed

in the bill originated. "How do we know this is going to work,"
and why go out on a linb if it's going to be thrown out anyway,
she asked, and indicated that she does not |ike that approach.

Going to court over this issue is a waste of people's tine, she
opi ned, particularly if there is no precedent that such |anguage
is going to work.

MR. GUANELI relayed that the procedure of accepting a proffer
from an attorney - a good-faith statenent of what he/she
believes the client wuld say - does have precedent in the
federal governnent, and is currently used in the granting of
[federal] use inmmunity. He suggested that the proposed changes
are in response to the "secret hearings" that judges currently
hold in determning whether a wtness has a valid privilege
agai nst self-incrimnation.

REPRESENTATI VE GARA asked that at the bill's next hearing, the
commttee be provided wth an excerpt fromthe Gonzal ez case.

MR. GUANELI agreed to provide that information.

REPRESENTATI VE GARA said that his main problem with HB 244 is

that it includes "six nonths' worth of crimnal law class.” The
concepts enconpassed in HB 244 are so varied and so conpl ex, he
remarked, that he is concerned that he wll be voting in an

uni nf or med manner.

CHAIR McGQU RE indicated that although she has made a comm t nent
to nove the bill out of commttee after deleting sone of its
nore controversial sections, it mght not be a bad idea to work
on the bill over the interim

[ HB 244 was hel d over. ]

ADJ OURNVENT

Nunber 1195
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The House Judiciary Standing Commttee was recessed at 5:58 p.m
to a call of the chair. [The neeting never was reconvened.]
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