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HOUSE JO NT RESOLUTI ON NO. 26

Proposi ng anendnents to the Constitution of the State of Al aska
relating to and limting appropriations from and inflation-
proofing the Al aska pernmanent fund by establishing a percent of
mar ket val ue spending limt.

- MOVED CSHIJR 26(JUD) QUT OF COW TTEE

HOUSE BI LL NO 145
"An Act relating to public interest litigants and to attorney
fees; and anending Rule 82, Al aska Rules of Civil Procedure."”

- MOVED CSHB 145(JUD) OQUT OF COW TTEE

HOUSE BI LL NO. 244

"An Act relating to the Code of Crimnal Procedure; relating to
defenses, affirmative defenses, and justifications to certain
crimnal acts; relating to rights of prisoners after arrest;
relating to discovery, immunity from prosecution, notice of
defenses, admissibility of certain evidence, and right to
representation in crimnal proceedings; relating to sentencing,
probation, and discretionary parole; anending Rule 16, Al aska
Rules of Crimnal Procedure, and Rules 404, 412, 609, and 803,
Al aska Rul es of Evidence; and providing for an effective date."

- SCHEDULED BUT NOT HEARD

HOUSE JUD COW TTEE -1- May 7, 2003



HOUSE JO NT RESCOLUTI ON NO. 20
Proposi ng anmendnents to the Constitution of the State of Al aska
repealing the prohibition on dedicated funds.

- SCHEDULED BUT NOT HEARD

HOUSE JO NT RESOLUTI ON NO. 4
Proposing an anendnent to the Constitution of the State of
Al aska relating to the duration of a regular session.

- SCHEDULED BUT NOT HEARD

HOUSE BI LL NO 157

"An Act elimnating the A aska Public Ofices Conm ssion;
transferring canpaign, public official, and |obbying financial
di scl osure record-keeping duties to the division of elections;
relating to reports, sunmmari es, and docunents regarding
canpaign, public official, and |obbying financial disclosure;
providing for enforcenent by the Departnent of Law, nmaking
conform ng statutory anmendnments; and providing for an effective
date."

- BILL HEARI NG POSTPONED

HOUSE JO NT RESCLUTI ON NO. 9
Proposi ng anmendnents to the Constitution of the State of Al aska
relating to an appropriation limt and a spending limt.

- BILL HEARI NG POSTPONED

SPONSCR SUBSTI TUTE FOR SENATE BI LL NO 41

"An Act relating to nedical care and crinmes relating to nedical
care, including nedical care and crinmes relating to the nedical
assi stance program"”

- BI LL HEARI NG POSTPONED TO 5/ 10/ 03
CS FOR SENATE JO NT RESOLUTI ON NO. 5( STA)
Uging the President of the United States and the Congress to
act to ensure that federal agencies do not retain records
relating to lawful purchase or ownership of firearns gathered
t hrough the Brady Handgun Bill instant check system

- BI LL HEARI NG POSTPONED TO 5/ 10/ 03

PREVI QUS ACTI ON
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W TNESS REG STER

ROBERT D. STORER, Executive Director

Al aska Per manent Fund Corporation (APFC)

Departnent of Revenue (DOR)

Juneau, Al aska

POSI TI ON STATEMENT: Presented HIR 26, which was sponsored by
the House Rules Standing Commttee by request of the Joint
Commttee on Legislative Budget and Audit by request, and
responded to questions.

BOB BARTHOLOVEW Chi ef Operating Oficer

Al aska Per manent Fund Cor porati on (APFC)

Depart ment of Revenue (DOR)

Juneau, Al aska

POSI TI ON STATEMENT: Assisted wth the presentation of HIR 26
and responded to questions.

LAURI E CHURCHI LL
Ni ki ski, Al aska
POSI TI ON STATEMENT: Testified in opposition to HIR 26.

CRAI G TI LLERY, Assistant Attorney GCeneral

HOUSE JUD COW TTEE -4- May 7, 2003



Envi ronnent al Section

Cvil Division (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 145, responded to
questions on behalf of the adm nistration.

BENJAM N BROAN

Legi sl ati ve Assi st ant

Al aska State Chanber of Commerce (ASCC)

Juneau, Al aska

POSI TI ON  STATEMENT: Testified in support of HB 145 and
responded to questions.

DORNE HAVWKHURST

Anchor age, Al aska

POSI TI ON STATEMENT: As a former executive director of Cordova
District Fishernen United, testified in opposition to HB 145.

ALLEN JOSEPH

Associ ation of Village Council Presidents (AVCP)

Bet hel , Al aska

POSI TI ON  STATEMENT: Testified in opposition to HB 145 and
responded to questions.

PAUL LAVERTY
Anchor age, Al aska
POSI TI ON STATEMENT: Testified in opposition to HB 145.

RICH HEI G General Manager

G eens Creek M ning Conpany;

Pr esi dent

Counci | of Al aska Producers

Juneau, Al aska

POSI TI ON  STATEMENT: Testified in support of HB 145 and
responded to questions.

ROBERT B. BRI GGS, Staff Attorney

Disability Law Center of Al aska, Inc.

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 145, provided
comments on Version D and responded to questions.

ACTI ON NARRATI VE

TAPE 03-52, SIDE A
Number 0001
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CHAIR LESIL MGJIRE called the House Judiciary Standing

Commttee neeting to order at 1:40 p.m Represent ati ves
McCGuire, Anderson, (Ogg, and Samuels were present at the call to
order. Representatives Holm Gara, and G uenberg arrived as the

meeting was in progress.

HIR 26 - CONST. AM PF APPROPS/ | NFLATI ON- PROCFI NG

[ Contains brief nmention of SIJR 19 and HIR 3.]
Number 0048

CHAI R McGUI RE announced that the first order of business would
be HOUSE JO NT RESOLUTION NO. 26, Proposing anmendnments to the
Constitution of the State of Alaska relating to and limting
appropriations from and inflation-proofing the Al aska permanent
fund by establishing a percent of market value spending limt.
[ Before the commttee was CSHIR 26( WM . |

Number 0075

ROBERT D. STORER, Executive Director, Al aska Permanent Fund
Corporation (APFC), Departnent of Revenue (DOR), explained that
after years of study, the proposed constitutional anendnent -
HIR 26 - has been requested by the Al aska Pernmanent Fund
Corporation Board of Trustees ("the Board") to ensure that
inflation-proofing is in the Alaska State Constitution so that
all generations are treated equally. He indicated that
inflation-proofing the Al aska permanent fund ("the fund") has
been a key issue for the Board since its inception over 20 years
ago. He went on to say:

The way we propose to address inflation-proofing is by
limting the anpbunt that can be appropriated in any
given year to no nore than 5 percent of the noving

average of the fund. W call that "[percent] of
mar ket val ue"” or "POW." And what we are proposing is
[that] that limt be based on the five-year noving

average of the fund.

MR. STORER indicated that he next wished to speak to five key
differences between [POW] and the status quo, and that these
differences have been outlined in a docunment provided in
nmenbers' packets. He said:
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The [percent] of market value, as | noted earlier,
offers constitutional inflation-proofing protection
for the entire fund. The status quo on inflation-
proofing is by statute; it cones after the [pernanent
fund dividend (PFD)] and it inflation-proofs the
princi pal only. To date, the |egislature has always
had the ability and has chosen to inflation-proof the
fund, but that's not necessarily the case in the
future. W're not predicting it; we just think
menorializing it in the [Alaska State] Constitution is
a very inportant issue.

The second itemis ..., as | noted earlier, it's a
spending limt: no nore than 5 percent of the five-
year noving average of the fund. By ... limting the
availability of only taking the real incone - or the
income in excess of inflation - the residual stays
with the fund, and that's how you inflation-proof:
you're not taking all of the inconme, only the real
income - or the incone in excess of inflation. As it
stands today, the status quo, the entire earnings
reserve may be appropri at ed.

Number 0321

And | can give you exanples where, over the last four
years, up to 25 percent of the fund was represented by
the earnings reserve, so one could take - appropriate
- 25 percent of the fund in the heavy days of the bull

market. O there's been a couple [of] tinmes this year
in the, hopefully, ... late stages of a bear market
where nothing was avail able. So think about that
volatility: you can appropriate 25 percent or zero,

dependi ng on what happens. That's how it now stands.

Mar kets are always volatile. You talk about during
vol atile markets - and |'ve been doing this for a |ong
time and | haven't seen it yet where there wasn't a
volatile market - it's a magnitude issue, and we've
been in ... very volatile markets. The POW approach

or what we're suggesting, actually creates greater
stability than the current nethodol ogy. W have had
times where the dividend al one has been in excess of 5

percent or, over the next few years, it'll be 3
percent or potentially zero. As | noted yesterday,
there's still a 10-percent chance that there could be
no dividend [fron] the pernmanent fund this year. So
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you get greater stability and greater predictability
by doi ng this nethodol ogy.

MR STORER conti nued:

[tem four. ... Wien the permanent fund was created 26-
27 years ago, it was a world of bonds only, and bonds
are very stable; you buy them for incone producing
you get the interest paynent every year. And so
basi ng your nethodology, as we do now, on realized
income or the realized cash flow of the fund probably
made a | ot of sense. But that was a different world.
The fund currently is [conposed] of about 50 percent

in the equity markets; ... you buy nore volatility on
a year-to-year [basis], but you earn a higher rate of
return by accepting that volatility. And so ... the

current nethodol ogy did nmake sense 26 years ago, but
we think | ess so right now.

Number 0510

W' ve spoken a |ot about why 5 percent; we've stated
that we believe the Iimt, if you wll, of 5 percent
is on the high end of doable. It doesn't nean that
one has to appropriate all the 5 percent in any given
year, but we want to limt [it] up to 5 percent. But
we've | ooked at 76 years of data; we know that our
asset allocation and our statutes wll allow us to
achieve, we believe, a 5 percent real rate of return
over tinme. W're very confortable in making that
st at enent . So, it's consistent wth our asset
al l ocation and the |ong-term phil osophy of a pernmanent
fund.

That stability really goes to predictability. And

there is greater stability in the payout nethodol ogy
of wusing the noving average of a fund versus the
current one. Year to year you don't know - we don't

know - how much would be available until ... the end
of the day [on] June 30th. But if you accept our
nmet hodol ogy as appropriate, you will have |ess
volatility in the payout and you wll know wth
precision what is available in any given year. That ,
Madane Chair, is very briefly why we think noving to
t he constitutional amendnent , menori al i zi ng t he

spending limt, is appropriate.
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Nunmber 0616

BOB BARTHOLOVEW Chief Operating Oficer, Al aska Permanent Fund
Corporation (APFO), Depart nent of Revenue (DOR), t ur ned
attention to CSHIR 26(W&M, and noted that the House Speci al
Committee on Ways and Means, along wth Legislative Legal and
Research Servi ces, out side counsel to the APFC, and [a
representative from the attorney general's office, spent 4-5

hours working on the technical aspects of the bill's |anguage.
Therefore, the resulting |anguage in CSHIR 26(W&M was what al
parties involved felt was the best way to nove forward. He
of fered:
In the title, it's really just trying to mke a
statenment of ... why we're anending the [Al aska State]

Constitution and that [we] basically want to limt the
appropriations, on a fiscal-year basis, that can cone
out of the permanent fund. And the reason we're
limting the appropriations is to assure the real
value of the fund grows over tinme and that all we're
spending is the value in excess of inflation on a
year-to-year basis so you protect it.

On page 1, line 10, is the first amendnent to the
[ Alaska State] constitution. And what that's doing is
just referring to a new [subsection] (b) that we're

going to add to the constitution .... [On] Line 11,
we're deleting the word "principal” from the
constitution. And that's been sonething that's been a
| ongstanding -- that people have understood that the
permanent fund, the principal, could not be spent and
the incone could. The reason the trustees ... propose
renoving that, and that cane after quite a lot of
debate at the board neetings, is that the word
"principal” -- we believe you can protect the fund, as

expl ai ned on page 2, by the spending limt.

And the benefit of renmoving the word "principal™ is
basically a policy decision of balancing the benefit
of assuring that each year, there's going to be a
di stribution, versus the risk that in the short term
you mght dip into the fund a little bit if you have

down years of incone. So it's a balancing, and
they believed it's in the best interest of the
permanent fund, and the investnent strategy, if we
know, on a year-to-year basis, how nuch is going to
come out of the fund and that it's limted and
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predi ct abl e. Then that helps their investnents; they
know what to have invested, they know when they're
going to have to raise noney ... for the dividend or
for general governnent. So that's a significant issue
that's had a | ot of debate.

Nunmber 0803

MR BARTHOLQOVEW cont i nued:

And then on lines 13 and 14, we're deleting the
| anguage from the [Alaska State] Constitution that
says all incone fromthe permanent fund will go to the
general fund except [as] provided by |aw. And the

| egi sl ature, since 1982, has taken advantage of the
"provided by law', and they've directed that al
earnings would go to the earnings reserve in the

per manent fund. By deleting the two sentences, what
in effect happens 1is, all income stays in the
per manent fund, subj ect to t he 5 per cent
appropriation. So ... it's no longer necessary to

direct the incone.

On page 2 of the resolution, starting on line 2, is a
fairly long sentence that does two things. It states
how we intend to protect the permanent fund - ... the
goal is to protect the real value over tinme - and that
it's going to be |limted to a ... 5-percent annual
appropriation of the five-year average. But lines 5
and 6 are a little hard to read at first go because it
talks about [that] we're going to use the market
values on June 30th for the first five of the six
fiscal years preceding the year that you want to spend

t he noney.

And ... that language is in there ... so that when the
| egi slature [conmes] into session in January -- SO an
exanple this year: you've come into town, you're

working on the [fiscal vyear (FY)] 04 budget; by
| ooki ng back an extra year, it allows you to know [in]
January exactly what's available from the permanent
fund based on the spending limt. So you'll know, as
soon as [you] start working on the budget, how nmuch is
avai l able for either dividends or governnent purposes,
and you don't have to ask for estimates, you don't
have to ask for projections. So, ... what we'd be
doing is: the FY 04 spending limt would have been
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based on [the] year ended June 30, 2002. And that's
the main intent; [it] was so you knew exactly what's
avai |l abl e. It doesn't have to be appropriated, but
there's certainty to the anount.

MR, BARTHOLOVEW concl uded:

And then the last addition is a tenporary item and

that's Section 3. And that's a transitional item
which won't becone a permanent part of the [Al aska
State] Constitution. It just [ensures] that at the
date the voters pass this, ... all the earnings of the

permanent fund stay in the permanent fund - there's no
debate about whether it's general fund noney or other

funds - it's part of the permanent fund, to be
protected. And then Section 4 states that this would
have to go to a general election so that all the

voters in Alaska could weigh in on this change. And
that would happen in Novenber 2004, and if that was
successful, then it'd be approximately early January
2005 that the change woul d take effect.

Nunber 1018

LAURI E CHURCHI LL stated that she is opposed to HIR 26. She went
on to say:

The PFD s appropriations should not be Ilimted. I
believe the current funding fornula should be Ileft
al one. Alaska is experiencing a decline in North
Sl ope oil production; we're currently at 50 percent of
what the North Slope used to produce in the 1980s.
This decline in oil production neans |ess nobney is
being placed into the permanent fund dividend. [''m
very concerned that the Twenty-Third [Alaska State
Legi slature] has introduced 596 bills and resol utions,

and out of these 596 resolutions and bills, ... 17
pi eces of PFD | egislation have been introduced. And
in nmy personal opinion, only two of these bills are in
favor of the citizens of Alaska, and | believe that
SJR 19 and HIR 3 are the only ones that favor the
citizens of Al aska. And |I'm just asking that you
pl ease vote no on this ... HIR 26.

CHAIR MGUIRE, after determning that no one else wshed to
testify, closed public testinony on HIR 26.
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REPRESENTATI VE GARA said he had a question about the mechanics

of "this proposal."” He el aborated:
Under POW, we'll end up taking 5 percent of the value
of the permanent fund every year - | hope that a |large
part of that will go to a dividend .... But how does

this work? The concept is that we're going to keep
the value of the permanent fund up with inflation; in
addition, we're going to stick a certain percentage of
our oil royalties into the permanent fund so it can

grow and stay ahead of inflation. | understand that
part.

But tell me how the 5 percent payout wll keep us up
with inflation in, for exanple, a very high-inflation
year and a high-earnings year .... And then how it
will do the sane thing in a very | ow earnings year

and low inflation. So there are four factors that
you'll face in the real world. Sonme years there wl|
be high inflation; some years there wll be |ow
inflation; sone years there will be great stock market

and real estate asset returns; sone years there wll
be terrible stock market and real estate asset returns

- maybe negative ones. Can you tell nme what happens
in relation to keeping the value of the fund up
W th inflation under t hose four di fferent

ci rcunst ances?
Number 1199

MR. STORER remarked that in any given year, as well as in "short
periods,"” that's a very real issue. He elaborated:

If we |ooked over the last three years, we did not
keep up with inflation in terns of the value of the
fund. However, we did continue to inflation-proof the
princi pal of the fund because of the discipline that's
been i nvoked during the good years. In short periods
of time - and | going to define short as three, even
five years - you may not achieve the 5-percent real
rate of return. O you will, if you were to |ook at
1998, ... challenge why 5 percent; | don't renenber
exactly, but ny guess is we probably earned 10- to 12-
percent real rate of return over the three to five
years prior to that.
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It's the discipline in the longer-term tinme horizon,
through the good and the bad times, [that] is what
really matters. A lot of people focus on the bear-
mar ket side of the equation and what happens in the
down years. | think one of the [inportant aspects] of
this is not getting caught up in what I will call the
mania of a bull market and think you can overspend
It really is inportant to create that discipline in
the good and bad tines. And that wll ensure the
mai ntaining [of] the purchasing power ... over tineg,
for all generations.

| give an exanple of |east one friend of mne who runs
an endownent fund in a ngjor university, and they got

caught up in the bull market, and the wuniversity
started a large capital project well in excess of what
"1l call, sort of theoretically, the 5 percent; now

they're not able to sustain those kinds of returns
but they have commtnents, based on the heavy bul
mar ket, that they nust continue to nake and overpay.
This creates the discipline in the good and bad years
that allows you to achieve the goal. But in short
periods of tinme, anything you suggested can happen
where we could earn well in excess of 5 percent or
wel | below that 5-percent real rate of return. |If you
think about it, ... [in] any given year there's so
much volatility that one could not predict that

kind of precision in even [a] one- to three-year tine
hori zon.

Nunber 1325

REPRESENTATI VE GARA said that that explanation deals wth what
happens when the stock market does well and what happens when it
does poorly, but added that he'd I|ike a nore detailed
explanation regarding what would happen in years wth high
inflation and in years with low inflation. He elaborated:

Let's assune we have an 8-percent return in the stock
mar ket and on our real estate holdings in a particular
year. \Wat happens ... to the value of the permanent
fund if, let's say, inflation is 13 percent that year
and then what happens if inflation is 2 percent that
year ? (I'ndisc. - coughing) assunme an average stock
market and real estate asset return, but wldly
varying inflation anounts for the year.
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MR. STORER replied:

You're going to run into problens in the short term

Could I use a real-life exanmple, if |I may? Let's go
back to the late '70s, where inflation was quite high
and continued higher. ... So, you wap that enotion

into it and, in fact, during probably the five-year
period prior to that, you did have barely positive
returns on bonds and | think sone - absent '73-'74 -

positive returns on equities, but you were not
keeping up with inflation. So we would not have kept
up for probably about a four- or five-year period, and
you'd say this isn't working.

What happened around '82 is, ... we were still in a
hi gh-interest-rate environnment, and you keep fighting
a war that you' ve won. In that case, inflation was
descending and stayed low for what is now 15 years

W were just looking ... at our early returns, and in
the early '80s, there was one year where the pernmanent
fund only ... basically owed [a] bond portfolio and
we returned 25 percent. And | don't renenber, but ny
guess is inflation was below 6 percent. And so, if
you | ooked even in that five-year period, if ... our

asset allocation existed in that rising, horrible,
hi gh-inflationary environnent, [we would have not
achi eved] the goal.

If [we'd] maintained that discipline, though, as we
cane out of that environnment, and at least for 15
years and probably |onger [when the] inflation war was

won, then | think we've achieved an excess of a 6-
percent real rate of return ever since then. So, in
short periods, the answer - and |I'm defining a short
period in that case of five years - we would not have
achieved inflation-proofing. |If you stayed the course
and had that di sci pli ne, you would have been
successful .
Nunber 1463

MR. STORER, in response to a question, replied that according to
two studies, about 70 percent of endownents and foundations use
sonme sort of payout nethodology that is fornula driven based on
a percentage of market value. Most use a three-year tine
horizon, but many use a five-year time horizon; the |onger the
novi ng average, the greater the stability from year to year -
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ultimately the payout is the sane. He offered that the proposa
before the conmttee, the 5-percent limt, is not inconsistent
with the aforenentioned studies. More inportant, however, is
that it would be consistent with the fund' s asset allocation and
obj ecti ves.

REPRESENTATI VE SAMJELS, on the issue of 5 percent, said
"Actually it will be less, as the average goes; that's what I’
readi ng fromthe nunbers.”

m
MR. STORER replied:

That is correct. What happens is, you look at the
payout two ways. |It's 5 percent of a five-year noving
average, and in a perfect world the fund is grow ng
every year, so that 5 percent is a series of five
smal l er and | arger. Usually they take the snap shot,
then, based on the year-end value of the end point.
And if you |ooked at that b5-percent payout, and just
assuned you earned "8 nomnal, 5 real,"” it equates to
nore of a 4.6-4.7 payout versus the ending value of
that time period.

MR. BARTHOLOVEW noted that included in nenber's packets is a
schedule that shows, "going forward, if the permanent fund
achieved its nedian 8-percent return, what's the true effective
rate of taking 5 percent of a five-year average,"” adding that
it'"s really 4.6 percent or 4.7 percent.

REPRESENTATI VE SAMJELS asked whet her any other of the 30 percent
of the funds referred to in the aforenentioned studies "operate
the way that we do," wherein it is not known what "you're going
to have in the earnings."”

MR. STORER said he could not say whether any of those funds are
based on realized incone, but surm sed that sone do shorter tine
hori zons and are, he opined, suffering from the bigger problens
brought about by living day to day.

Nunber 1632

REPRESENTATI VE CGRUENBERG renmarked that HIR 26 is a very
t houghtful piece of legislation and contains many dinensions.
He relayed that nany have said to him that HIR 26 is a good
pi ece of legislation because it adopts an endownent principal.
However, he added, all of the endowrents of which he is aware,
for exanple, university-type endownents, are different from the
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permanent fund in one Kkey respect: those other endowrents
generally only endow operating expenditures, rather than both
operating expenditures and capital expenditures.

REPRESENTATI VE GRUENBERG referred to the four di fferent
vari ables nentioned earlier: high inflation, low inflation,
good stock market, and bad stock market. He said:

| would like to focus on the high-inflation nodel, and
the fact that "this" is endowi ng capital expenditures

as well as operating expenditures. | could foresee a
circunstance [of] high inflation where a legislature
m ght say, "W foresee a period of high inflation

com ng up; therefore, what we want to do is buy our
capital expenditures now, while we can do so
relatively cheaply, because a road will cost a |ot
nore next year and nore even than that the year after

so what we're going to do is put our noney into assets

that will float with the inflationary rate.” And
because you have a "governor" or a cap on the anount
that can be appropriated in this bill, it has a

weakness because it won't let the legislature deal
with high inflationary rates by investing in a capital
budget now. How do you answer that problenf

MR. STORER replied:

The one thing that we've always said 1is, our
perspective is inflation-proofing and ensuring that
all generations are treated equally; ... the trustees
believe it is not within their providence [to say]

how the noney is spent or appropriated, and so we've
stayed away from that issue. ... There is a board of
trust ees; we have a charge of - - fiduciary
responsibility is an inportant [tern]

REPRESENTATI VE GRUENBERG poi nted out, however, that the issue of
how the legislature is to work with the proposed changes, should
they be adopted, is sonething that does need to be discussed
NOW. "W have to recognize and deal wth that factua
possibility,"” he added.

Number 1865
MR, BARTHOLOMEW surm sed that Representative G uenberg' s exanple

is that of a future legislature believing that it is in the
state's best interest to spend nore, in the short term on
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capital expendi t ures, because of high inflation. \V/ g
Bar t hol onmew of f er ed:

The legislature does have nunmerous tools; [for

exanple] issuing debt. So you wuld cap the
distribution fromthe permanent fund, but ... it could
fund debt. If you wanted to issue debt to take

advantage of needing a large anmount of noney, you
woul d have a stream of noney from the permanent fund

that you could commt to debt retirenent. So that's
just an angle of where you could ... issue debt and
say, for the next five years, "I want to use 'X
anount of the 5 percent to retire that debt." So
that's just an exanple of where, at |east know ng you
have a steady stream ... we're not going to have any
probl ens issuing debt. And |I'm not saying you

directly link them but that's just an option.

REPRESENTATI VE OGG, after remarking that |anguage in the [Al aska
State] Constitution should be clear and not anbi guous, indicated
that he has concerns about the I|anguage used in proposed
subsection (b), which, he surm sed, defines how "things" cone
out of the permanent fund. He posited that the first clause of
subsection (b) is really just intent |anguage and therefore not
mandatory. He asked that soneone explain to himwhy this intent
| anguage ought to be included in the constitution.

MR.  BARTHOLOVEW remarked that the discussion in the House
Special Commttee on WAays and Means centered on that very issue.
He relayed that sone people favored sinplifying subsection (b)

to say that appropriations wll be limted to 5 percent of the
five-year average "with the |[|ook-back provision." QO hers,
however, felt that because HIR 26 is proposing to renove the
word "principal", it wuld be helpful if the |anguage in

subsection (b) contained an explanatory preface, particularly
since the proposed changes would be going before the voters [if
the bill passes].

Number 2057

REPRESENTATI VE OGG argued, however, that although the first
clause in subsection (b) refers to protecting the fund from the
effects of inflation, it does not nention protecting the fund
from the effects of deflation. In addition, he noted, it uses
the terns "real value" and "over the long ternf, and although
these may be terns of art in the accounting and investnent
fields, he is not aware that they currently have any |egal
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meani ng; therefore, he would like to know how these terns would
be defined, for exanple, during an argunent before the suprene
court.

MR. BARTHOLOVEW i ndi cated that there was discussion in the House
Special Commttee on Ways and Means regardi ng the aforenentioned
| anguage's potenti al to <create an open field for |egal
chal | enges. He nentioned, though, that there 1is other
| egislation going through +the ©process that outlines the
i npl enentation of this resolution's provisions, and that the
Senate has discussed using that inplenenting |anguage as a
vehicle for statutorily defining the aforenmentioned terns and
statutorily outlining further the criteria by which the
| egi sl ature determ nes whether to take the full 5 percent. He
mentioned, additionally, regarding a definition of "long ternt,
that the U S. Departnment of the Treasury considers ten-year
notes to be long-termsecurities.

REPRESENTATI VE OGG nentioned that this only indicates to him
that the ternms he has concern with do not already have their own
| egal definition that scholars or constitutional attorneys could
point to and say that they know what those ternms nean. He
observed that even if this l|legislature does |ike the idea of
going along with what the Treasury currently considers to be
long term that decision won't be binding on future |egislatures
that mght decide they like sonme other definition better. He
remarked that he is not confortable with approaching [l|anguage
destined for] the constitution in this manner.

MVR. BARTHOLOVEW argued that the "financial and econom c
definitions" for the aforenentioned terns would be sufficient.
Wth regard to the term "real value", he explained that this
means mai ntaining purchasing power even through the effects of
i nflation. He relayed that to the APFC, "long term neans 10
years. He pointed to existing constitutional |anguage, which
says, "unless otherwise provided by law', as proof that it is
usual to not try to define everything in the constitution.

Number 2298

REPRESENTATI VE OGG asked what inpact HIR 26 would have today if
it had been in effect 3 years ago.

MR. STORER offered his belief that "we'd be about the sane
pl ace.” He el aborat ed:
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W went through a bull mrket where we were earning
extraordinarily high real rates of return through
about March of about 2000, and then we started earning
negative real rates of return because of the stock

mar ket . So, the answer [to] what is long term
that is a termof art; | think it's sort of ten years
or longer [as] a decent benchmark .... I"d be

surprised if we didn't earn a 5-percent real rate of
return, |ooking back over the |last 10 years.

MR. BARTHOLOVEW added that the APFC can show that over the |ast
10 years, it has earned in excess of a 5-percent real [rate of
returnj. And because the state, for the last three or five
years, has not spent nore than 5 percent of the fund s nmarket
val ue and because the fund has earned nore than 5 percent, both
the state and the fund would be in the exact sane financial
position they are in today. He noted that wunder the current
funding fornulas, the legislature could have spent nore than 5
percent during those years, but didn't.

REPRESENTATI VE OGG r emar ked, however :

My question was trying to focus, not on so nuch the 5-
percent part of spending it, but was on the words
"real value" and "long term and how they would apply
in that particular situation. And "real value" --
because you're running through a period of (indisc.)
great growh, the fund itself increases in value to
like $29 billion. Is that a "real value" any nore?
And then it drops [to $23 billion]. ... Were does
"real value" fit in there at that point in tine?

TAPE 03-52, SIDE B

Nunmber 2386

MR. STORER said that he is confortable saying that the APFC
achieved "that goal, that objective, during that period." The
value of the fund was just slightly less than $29 [billion] in
[the first part of] 2000, and the subsequent drop in value
occurred in three ways: payouts of over $2 billion in

di vi dends; subtractions fromthe earnings reserve to be put into
the principal; and the market drop. He added, "Over the last --
from that period, the first fiscal year (indisc.) a negative
3.25; second fiscal year, negative 2.25; and |I'm delighted to
say we're slightly positive this fiscal year to date as of |[ast
ni ght." Therefore, he remarked, the drop in the fund s value
was not all due to the market; in fact, he added, "we were able
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to inflation-proof and neet the dividend distribution during
that three-year period as well."

MR BARTHOLOVEW added:

When it reached $29 billion, and the NASDAQ nar ked had
just finished a year of returning 80 percent, there

was a lot of [questions] of was that real. And people
that bought it at that time have learned it wasn't.
And so, the principal, what was protected against
inflation, back then, was $21 billion. So we had $8
billion above principal, and | think the market has
told us it wasn't all real. The $21 billion, luckily,
is still real. ... If the market corrected another
year, the value of the fund would go below that, and
so "real" is trying to maintain that principal ... -
the purchasing power of that principal. So, as we
nove forward, that's what's real to us. And we're

going to have up years again, and the fund's going to
grow, but it may grow faster than the sustainable
mar kets, and we're going to conme back down or ... vice
versa - it could go down and then up.

REPRESENTATI VE OGG renmarked that the foregoing explanation just
begs nore questions. That's the problem with "real value", he
sai d, because according to his interpretation of t hat
expl anation, "real value" appears to be tied to the NASDAQ and
whatever its value is. O is it the "real value" with respect
to the value of Alaska' s econony or the cost of real estate?
The purchasing power with regard to real estate in Al aska has

not decreased from $29 billion down to $23 billion, he observed.
He reiterated that he has concerns with how the ternms "real
value" and "long term will be interpreted. Wy confuse people

w th | anguage |ike that?

MR. STORER nentioned that he tends to define "real value", in
ternms of purchasing power, by using a Consuner Price |Index (CPl)
as the criteria regarding inflation.

Nunber 2231

CHAIR McGU RE indicated that she could see Representative Ogg's
point regarding the anbiguity of the aforenentioned terns.
However, although such ternms mght typically be seen in the
intent section of "regular” bills, retaining the first clause of
the proposed subsection (b) wll clarify for the voters the
intent of the proposed changes to the constitution.
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REPRESENTATI VE GARA sai d:

My big fear is that we're going to do sonmething to
j eopardi ze the permanent fund, and | know that POW is
a careful attenpt to not do that. But it still
worries ne. If there's one great decision we've ever
made in this state, | believe it's the creation of the
per manent fund. But | worry about sonme of these 10-
year horizons where, to an economst, 10 years is a
short anount of time, [but] to legislators, to schoo

children, 10 years is an incredibly neaningful part of
their life.

And so I'm worried that if we take 5 percent of the
value of the permanent fund out every year, and we
have one of these 15-year difficult periods for the
stock market, though that's |ooked at as a blip on the
screen by economists, that's a whole generation of
school children here. And |I'm wondering whether it is
W se to spend upwards of 5 percent of the value of the
per mmnent fund when we mght have a 15-year period of
econom ¢ downt urns.

REPRESENTATI VE GARA concl uded:

So, | guess the first question is, can you tell nme ...
how | ong have economc downturns - and |'m talKking
about economic downturns which nean stock market
downturns or level periods - how long have sone of
these periods lasted in the past? What kind of
periods are we facing where we mght see declines in
the value of the permanent fund plus 5 percent
wi thdrawal s from the value of the permanent fund? In
order for nme know to how nuch we m ght possibly damage
the permanent fund, wunder a proposal Ilike this, |
guess 1'd like to know what those tinefranes have been
hi storically.

Nunber 2105

MR. STORER replied:

There are nore up nmarkets than down markets, ... and
I"'m tal king about the stock market here, which is
really the driver of higher rates of return. ... And
SO ... inny mnd, that 5 percent is a limt; one does
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not have to take 5 percent, ... but it creates a
discipline on the wupside. ... Depending on how you
want to define the Depression, ... there were four
signi ficant downturns.

The Depression had a several -year downturn. And then
the stock market went up 50 percent, and then it had a
few nore years of downturn, and then the stock market
went up with few down years after that. After that,
prior to what we're experiencing right now, the worst
years were in 1973 and 1974, and nobody wanted to own
stock in 1975. And ... one could say that was the
begi nning  of this long run that we've  just
experienced. Now we have - now, which has gone on for
al nost exactly three years - this bear market.

| found there were 14 observations where there was a
negative year followed by a positive year. The
average rate of return, when it turned positive, was
up 28 percent; that was with a high of 50 percent, and
that was in the mddle of the Depression, to a |ow of

up 4 percent - and | forget when that was - | think it
m ght have been in the md-'70s. And so,
typically, if you accept that data, and | do, ... when

you cone out of the bear nmarket, the stock nmarket wl|
go up rather dramatically because of the depressed
prices in the stock nmarket.

Number 2001
MR STORER conti nued:

|"m not prepared to suggest that will happen in this
time, because we went to such a high bubble preceding
this - or high valuation - that we're nore back into
normal valuation; so |I'm not about to suggest that
this market will turn around and we'll achieve a 28
percent or anything like that. So, ... [there were]
four real periods of prolonged bear nmarkets. Two
periods ... - you could break it down - were in the
Depression, when we were in a deflationary period.
One was ... in the mddle of the oil crisis and
comodity shortages and inflation and sort of in that
"guns and butter” era ... at the end of the Vietnam
war. And then the one we're going through right now,
which was preceded by an extraordinary bull market.
But nost of the tinme, the stock markets have gone up.
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REPRESENTATI VE GARA sought to clarify his question:

There have been periods of tine where the stock market

hits a peak. It goes down and it doesn't reach that
peak again for five years, ten years, | think even
sonetinmes |longer than that. Those are | ong
periods of drought that |'m wondering about. What
have been the |ongest periods of tinme where [t he]
stock market has hit its peak and then not reached
that peak again - the |ongest period between those.
Because that's the period I'mworried about, is we hit

a high nmonment for the permanent fund, we're the

| egislators for the next 15 years, [but]

we're

spending 5 percent of the value of the permanent fund
in a long period where we never get back to the peak

of the stock market.

MR. STORER replied:

The two periods that were prolonged, | can't renenber
the years, but one was during the Depression, where |
guess it was 1929 was a peak and | ... think it was 10

or 15 years or naybe l|longer that we cane back up to
that era in terns of valuation of the stock market.

The other, if | renmenber correctly, in the late
either '66 or '68 - the "Dow' hit 1,000, [and]

' 60s -
it may

have taken 10 years for the Dow to hit 1,000 again.
I'"'moffering extrenes, but those extremes did happen.

Nunber 1899
That is also, keep in mnd, why we diversify our
portfolios. The permanent fund is only about half
invested in equities. Qur bond portfolios and our

real estate portfolios have been achieving double-
digit returns during this last three years since

That's why you don't want to get caught up

mania, and the permanent fund did not, in

t hi nki ng you' re supposed to put all your noney
stock market, and we've benefited from that

bear narket.

in the
terns of
in the
in the

While our returns have been negative, they' ve been

considerably Il ess than our peer group out there;
been achieving very high conparative returns.

you want to diversify ... in a manner that
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achieve you're goals, both in your | ong-term
obj ectives and your risk. That's a risk; we |ook at
t hat nodel i ng every day.

REPRESENTATI VE GARA brought attention to Anmendnent 1, a
handw i tten amendnent which, with original punctuation, read:

At p.2 line 6 after "year."

c) the Permanent fund D vidend shall equal at
| east the greater of: 1) the Dividend paid in 2003 or
2004, adjusted for inflation, or; 2) 50% of the anmpbunt
stated in section (b) of this section, which ever is
greater. The Legislature may issue a Dividend greater
than these anmbunts in any year

d) Concetual [sic] - Sevability [sic] of section
(c) if it results in a ruling, that causes the
Permanent funds earnings to be taxable by the U S
I nternal Revenue Service.

REPRESENTATI VE GARA, before offering Anmendnent 1, pointed out
that the line that contains "or; 2) 50% should instead contain
"or; 2) a per recipient share of 50%, and that subsection (d)
contains two msspelled words that should read "conceptual” and
"severability".

Nunber 1784

REPRESENTATI VE GARA nmade a notion to adopt Amendnent 1 [text
provi ded previously].

Nunber 1782
CHAI R McGUlI RE obj ect ed.

REPRESENTATI VE GARA of fered t hat Amendment 1 woul d
constitutionalize the dividend. He said:

M worry is that if we adopt this constitutiona
anmendnent, it mght be seen by sone as a first step
towards getting rid of the dividend itself. And so if
we're going to authorize the legislature to spend any

of the permanent fund, | think this is the time to
make sure that we enshrine the dividend in the [Al aska
State] Constitution as well. So, this anendnent

enshrines the dividend in the constitution so the
| egi slature can't get rid of the dividend program
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It also sets a mninmum anount to be paid for the
di vi dend. So this vote wll happen in Novenber of
2004 if this resolution passes; | don't want the
dividend to go down |ower [than] the nobst recent
di vidend before the vote cones along. So the proposa
is that the dividend shall never be any |ower than the
greater of the 2003 or 2004 dividend; the dividend
shall never be lower than a per recipient share of
half of the noney that we take out of the permanent

fund.

And just so nenbers of the commttee know, | spoke to
[M.] Bartholomew, if projections work out well, it
seens |ike by 2004 the dividend m ght be about $900,
[and] it seens this year, if we have a dividend, it
m ght be about $1100. If we pass this anmendnent, and

we split the use of this 5 percent fifty-fifty between
state governnent and the dividend, at fifty-fifty, in
2004, that would be sonmething close to a $900
dividend. ... So in that year, for exanple, under this
proposal, the dividend would be higher; it would be no
| ower than the prior year's dividend.

But the <concept is that we should enshrine the
di vidend, we should nmake sure that it doesn't keep
going down, and we should also give the legislature
the flexibility to issue a larger dividend beyond
t hat . But | want to set m ninuns. ["m just worried
that we're going to start losing the dividend. The
dividend, | think, does a very good job of sharing the
weal th anong Al askans; there are very few prograns

anywhere where people of all walks of life share in
weal t h.

And | think it's beconme sonething that our econony
relies upon; | think I've seen [nunbers] that show the
drastic affects upon this econony if we were to take
the dividend out of the econony. That's not to
mention the obvious uses that many people use for the
dividend, which is ... paynent of prescription drugs,

[and] paynment for food and shelter and cl ot hing. So,
that's the idea.

Number 1653

REPRESENTATI VE GARA conti nued:
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There's a subsection (d), which addresses a |egal

issue; there is sonme argunent back and forth that if

we constitutionalize the dividend, that sonehow the
IRS [Internal Revenue Service] mght start taxing
per manent fund earnings. | don't believe that that

woul d happen, |'ve |ooked at the argunents nyself, |I'm
not a scholar on the issue though, and so what

subsection (d) would do, and this is a conceptual part

of this anendnent, ... [is] include a severability
clause that said if constitutionalizing the dividend
caused the IRS to start taxing the permanent fund,

then we would not go that route because we woul dn't

want the permanent fund to be taxed.

So that would make this [subsection] severable. And
t here have been previous versions of a POW anendnent
that have included a severability clause. So that's
just conceptual for now, but when the anendnent
passes, then we'll draft the anendnent's | anguage, as
we'll need to do.

REPRESENTATI VE SAMJELS said that he agrees with Representative
Gara regarding the inportance of the dividend on the econony,
but does not agree that HIJR 26 gives the legislature any nore
aut hori zation to appropriate noney fromthe earnings of the fund
than it already has. "W can do that right now, " he added. He
indicated a reluctance to vary fromthe franmework that the Board
has proposed. He opined that Amendnent 1 would nuddy the water
would be divisive, and would do the people of Alaska a
di sservi ce.

Nunber 1444

A roll call vote was taken. Representative Gara voted in favor
of Amendnent 1. Representatives Qgg, Sanuels, G uenberg,
Anderson, and McGuire voted against it. Therefore, Amendnent 1
failed by a vote of 1-5.

Number 1431

REPRESENTATI VE GRUENBERG nmade a notion to adopt Anendnent 2, to
delete from page 2, lines 2-3, "To protect the permanent fund
fromthe effects of inflation and thereby assure that the real
value of the permanent fund will be preserved over the |ong
term"”; and on page 2, line 4, capitalize the "a" in
"appropriations”. Thus subsection (b) would begin with "(b)
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Appropriations". He noted that the House Special Commttee on
Ways and Means had a | ot of discussion regarding this |anguage.

Nunber 1412

REPRESENTATI VE SAMUELS obj ected for the purpose of discussion.
REPRESENTATI VE GRUENBERG said that although he originally Iiked
the | anguage he is proposing to delete, he has since changed his

m nd and woul d now prefer to have it renoved. He el aborat ed:

One reason is that there may be other reasons why

appropriations should not exceed 5 percent. The
protection of the ... permanent fund ... from the
effects of inflation may only be one reason. [''m

going to give you another reason that's just as valid,
and that is because the limtation on appropriations
is a spending limt, and that in itself is another
very good reason for having this here. So that's ny
first reason for wanting to delete it.

The second reason is because we had a |ot of debate in
[ House Special Commttee on Ways and Means] on whet her
this is mandatory |anguage or nerely descriptive, and
it caused a lot of legal discussion, and | think the
| ess legal discussion we have, and anbiguity in a
constitutional provision, the better.

And the third reason, independent reason, is because
there are very few constitutional provisions that have
descriptive language in them And they asked this

question of nme ..., "lIs there any other place in the
constitution with descriptive |anguage?’ And the only
place | could think of was our "right to bear arns"

anmendnent, where originally it said the well regul ated
[Mlitia] being necessary, et cetera, et cetera, and
that caused a lot of problenms with that anendnent, and
we had to anend it to assure a private right. So it
really caused ... |litigation in another state and
caused us to have to anend the constitution. And it's
just much cleaner not to have that |anguage in. And
so for those three reasons, | would nove to delete

CHAIR McGU RE said that she tended to agree for those sane
reasons, as well as for the reasons brought forth by
Representative gg. She nentioned that the only reason for
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keeping it in would be to assist the voters in interpreting the
remai nder of subsection (b)

Nunber 1259

REPRESENTATI VE GRUENBERG not ed that the | anguage he is proposing
to delete could be inserted in the voter panphlet, which the
courts typically look to as part of |egislative history.

VR. BARTHOLOVEW  after noting that the Board would be
confortable with either keeping the aforenentioned |anguage or
deleting it, suggested that the title of HIR 26 should not be
changed, even though it, too, <contains sone of the sane
| anguage, since the proposed constitutional amendnment wll be
pl aced, word for word, in the voter panphlet.

REPRESENTATI VE GRUENBERG sai d he had no objection to keeping the
title the sane.

CHAIR McGQU RE, for the benefit of Representative Holm who had
just joined the neeting, detailed the changes being proposed by
Amendnent 2.

REPRESENTATI VE SAMJELS [wit hdrew] his objection to Armendnent 2.
Nunber 1123

REPRESENTATI VE GARA stated that he objected to Anmendnment 2.
REPRESENTATI VE GARA, regarding failed Amendnent 1, nentioned to
Representative Holm that "nobody would let ne constitutionalize

t he dividend."

REPRESENTATI VE HOLM i ndi cated that had he been present, he, too,
woul d have voted agai nst Arendnent 1.

REPRESENTATI VE GARA, speaking to his objection to Anendnent 2,
sai d:

| understand the argunent of the folks who want this

out of the constitutional |anguage. I like it. I
think courts wll often look at legislative intent
[and] they'|ll look at constitutional intent. I think

it's fine to have intent language in a statute or in
the constitution as long as it doesn't nmess up the
wording of the statute or constitution. The nechanics
of this provision will be that 5 percent of the value
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of the permanent fund can be spent. It's clear

So | don't see that the intent, the statenent that we
want to protect the permanent fund from inflation,
harnms this at all.

.. | can't envision a circunstance where it would
interfere with the operation of this constitutional
anmendnent, and | think it is nice for the public to
have an explanatory statenent in the constitution. I
think we do that with our "free speech"” clause; |
think we do that with a nunber of other constitutional
provisions where we have extra |anguage that the

courts use for intent purposes. But at a mninum
this, | think, helps the public also understand that
they have the right to have the permanent fund, over
the long term protected from inflation. So, that's

ny obj ecti on.

CHAIR MGU RE said that this was a tough issue for her because
she agrees with both sides of the argunent. She remarked that
she wants HIR 26 to succeed, both "in its intent" and with the
el ectorate.

REPRESENTATI VE HOLM noted that he could see both sides of the
argunment, but indicated that he agrees with the point that over
tinme, the constitution could becone quite cunbersone because of
the addition of intent |anguage. He also suggested the
possibility that the current intent |anguage nay no | onger apply
in the future.

The commttee took an at-ease from3:04 p.m to 3:05 p.m
Nunber 0891

REPRESENTATI VE OGG asked whether the |anguage currently in
subsection (b) would prohibit funds from being appropriated for
reasons other than the protection of the permanent fund fromthe
effects of inflation

MR, BARTHOLOVEW r epl i ed:

It's my understanding that there's no prohibition to
taki ng noney out of the permanent fund up to the |evel
of 5 percent. So, the constitutional amendnment woul d
say, up to 5 percent, it's the power of appropriation
that renoves it and there's no stipulation [as] to why
you would take it out or whether vyou could or
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couldn't. It's up to 5 [percent]. It would prohibit
you, for any reason, above -- you could not go above
that 5 [percent]. That's a hard and fast limt.

REPRESENTATI VE OGG poi nted out, however, that the first clause
of subsection (b) seemngly specifies "To protect” as the
particul ar purpose for which funds may be appropriated. He
asked whether noney could be taken out of the permanent fund
W t hout [subsection] (b).

MR. BARTHOLOVEW expl ai ned that since Section 1 of HIJR 26 renoves
the word "principal™ from the constitution, |acking subsection
(b), no noney could be renoved from the permanent fund because
the constitution would then say that the permanent fund could
only be wused for incone-producing [investnents]. Thus the
per mmnent fund woul d grow forever.

REPRESENTATI VE SAMJELS suggested, then, that by not deleting the
first cl ause of subsection (b), the legislature could
appropriate noney beyond the 5-percent limt if the goal of
protecting the permanent fund from the effects of inflation is
reached.

REPRESENTATI VE CGRUENBERG added that although he was not sure
that mght actually be the case. He suggested that the
| egislature really doesn't want to cause litigation over this
i ssue.

CHAI R McGUl RE agr eed.

Nunber 0635

A roll <call vote was taken. Representatives Holm Sanuel s,
G uenberg, Ogg, and MQ@ire voted in favor of Amendnent 2.
Representative Gara voted against it. Therefore, Anendnent 2

was adopted by a vote of 5-1.
Nunmber 0574

REPRESENTATI VE SAMJELS noved to report CSHIR 26(WM, as
anended, out of committee with individual reconmendations and
t he acconpanying fiscal notes. There being no objection, CSHIR
26( JUD) was reported from the House Judiciary Standing
Committee.

The commttee took an at-ease from3:14 p.m to 3:25 p.m
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HB 145 - ATTY FEES: PUBLI C | NTEREST LI Tl GANTS

[ Contains brief nmention of HB 86 and SB 97.]
Nunmber 0557

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 145, "An Act relating to public interest
litigants and to attorney fees; and anending Rule 82, Al aska
Rul es of Civil Procedure."”

Nunmber 0506

CRAIG TILLERY, Assi st ant Attorney Ceneral, Envi r onnment al
Section, Cvil D vision (Anchorage), Departnent of Law (DQL),
having presented HB 145 on behalf of the adm nistration at the
bill's last hearing, indicated that he was available for
questi ons.

Nunmber 0490

BENJAM N BROWN, Legislative Assistant, Alaska State Chanber of
Comrerce (ASCO), noted that the ASCC 1is a nenbership
organi zation of over 700 small, medium and |arge businesses and
35 local chanbers of commerce. He stated that the ASCC strongly
supports HB 145, which, he opined, will bring sanity and reason
back to the "public interest litigant doctrine.” He went on to
say:

As you know, [Madane Chair and nenbers of the
commttee], Rule 82 is the provision of the Al aska
Rules of Civil Procedure that governs the award of
[attorney] fees in civil litigation. Probably nore
for the edification [of] anyone who's listening who is
not as conversant as nenbers of the [House Judiciary
Standing Commttee] are |likely [to] be wth the
English rule in Alaska, Alaska is among a small
mnority of jurisdictions in the United States that
actually has the English rule for [attorney] fees. In
nost jurisdictions, it doesn't matter who wns or
| oses, you pay for your own attorneys. You could have
costs awarded, but costs are often a lot less than
[attorney] fees in nost lengthy and sizable civil
litigations.

| think Alaska, comng late to the process of
developing its judicial system saw sonme w sdom in
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[the English rule for attorney fees], and | nention
that as a preface to ny comments on the public
interest litigant doctrine as an exception to our
version of the English rule. Qur version of the
English rule, under Rule 82, which begins with the
phrase, "Except as otherw se provided by |aw or agreed

to by the parties", gives a certain range of
percentages, from 1 to 20 percent, in cases where
there's a nonetary judgnent recovered. |In cases where

there's no nonetary recovery, the range is between 20
and 30 percent that one party or the other can recover
of his or her [attorney] fees.

Wen we |ook at the kinds of cases that are often
brought by public interest litigants, they are cases
Wi t hout nonetary recovery because they're not brought
for nonetary danmmges; they're brought for declaratory
judgnents and injunctive relief, and usually with sone
sort of attenpt to effectuate a public policy and, in
many cases, to prevent a permtted project or sone
ot her devel opnment from going forward. Again, as |
stated a nonment ago, [Rule 82] begins with the phrase
"Except as otherwi se provided by", and the enabling
statute for Rule 82 is the one that's being anended by
Section 1 of the bill: "[ Sec. 09.60.010] Costs and
attorney fees allowed to a prevailing party".

Number 0300
MR. BROWN conti nued:

So | take it perforce as kind of beyond |egal argunent
that any other provision of law in [Sec. 09.60.010]
can, without a court rule change, effect a change in
Cvil Rule 82. And the change that this bill seeks to
effectuate is to narrow an exception to the
attorney fees rule called the public interest |itigant
doctrine, which has been articulated by the [Al aska]
Suprene Court in a nunber of cases: Citizens
Coalition For Tort Reform v. MAl pine, Anchorage Daily
News v. Anchorage School District, and it conmes up
agai n and agai n.

It's a four-part test wherein the court will |ook at
the nature of ..., wusually, the plaintiff, who' s the
purported public interest litigant, and see if that

party neets a pretty stringent test of "A B, C, and
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D' and, on that basis, determne whether or not to
accord them public interest litigant status. If the
party is so fortunate as to pass the court's four-part
test, it can recover not 20 or 30 percent, but 100
percent of its [attorney] fees if it prevails on even
a single issue. And there was a case called
[ Mat anuska Electric Association v. Rewire The Board]
where the court struck down the doctrine of
apportioning prevailing parties - the extent to which

they prevail - and if they prevailed in a few issues,
the courts said, "Well, then, they prevailed overall,
and if they're a public interest litigant, they can

get the whol e shebang back. ™"
Number 0179
MR. BROWN went on to say:

So it's really a very strong exception, to Rule 82,
that [the] court has crafted here. The [ASCC] doesn't

want to get rid of the public interest litigant
doctrine; the [ASCC] supports ... the governor's
approach set out in House Bill 145 in a very, very
limted nunber of actions: those that appeal an
adm ni strative agency decision from the Departnent of
Envi r onnment al Conservati on [ DEC] , t he [ Al aska]
Department of Fish and Gane [ ADF&G, or the Departnent
of Natural Resources [DNR], in which one of those
three departnents has nmade a coastal consistency
determ nati on, adopted regul ati ons, or made an

adm nistrative-law decision and allowed for an
opportunity for that decision to be reviewed under the
normal processes of adm nistrative | aw

In those contexts, when it's that kind of an action
with the state as the defendant, it's - | think - wse
not to allow the ... [ Al aska] Suprenme Court's
exceptional public interest litigant doctrine to skew
the scales and not restrict the potential recovery to
20 to 30 percent or inpose liability for the
plaintiff's cost on the defendant: the state. And
the reason for that is this: this will just neke the
court have to return to the stated | anguage of Rule 82
if it really feels that there are exceptional
circunstances that justify an award of greater than 30
percent. If you look at Rule 82(b)(3), there are a
nunber of exceptions within Rule 82 that can achieve
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the sanme purposes as the public interest |itigant
doctri ne.

MR BROWN, to illustrate this last point, paraphrased from
82(b)(3), which, with sonme formatti ng changes, read:

(3) The <court my vary an attorney's fee award
cal cul ated under subparagraph (b)(1) or (2) of this
rule if, wupon consideration of the factors |isted
bel ow, the court determnes a variation is warranted:
(A) the conplexity of the litigation;

(B) the length of trial;

(© the reasonabl eness of the attorneys' hourly rates
and the nunber of hours expended;

(D) the reasonableness of the nunber of attorneys
used;

(E) the attorneys' efforts to mnimze fees;

(F) the reasonableness of the clains and defenses
pursued by each side;

(G vexatious or bad faith conduct;

(H the relationship between the amunt of work
performed and the significance of the matters at
st ake;

(I') the extent to which a given fee award may be so
onerous to the non-prevailing party that it would
deter simlarly situated litigants from the voluntary
use of the courts;

(J) the extent to which the fees incurred by the
prevailing party suggest that they had been influenced
by considerations apart from the case at bar, such as
a desire to discourage clains by others against the
prevailing party or its insurer; and

(K) other equitable factors deened relevant. If the
court varies an award, the court shall explain the
reasons for the variation.

Rul e

TAPE 03-53, SIDE A

Number 0001

MR. BROWN, after suggesting that subparagraphs (F), (1), and (J)
are quite inportant and germane to public interest litigants,
opined that when HB 145 is adopted, it will still be possible

for a court that thinks it's necessary, to treat soneone that
woul d otherwise be a public interest litigant in a special way.
Instead of using the four-part public interest litigant doctrine
test, if the court, for exanple, felt that subparagraph (K
applied, it would sinply have to state its reasons on the
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record. He opined that HB 145 is a very good bill that wll
help bring a level playing field back to litigation, a playing
field that has been sonmewhat skewed by sone attenpted
usurpations in recent years of the public interest Ilitigant
doctri ne.

Nunber 0111

REPRESENTATIVE HOLM noved to adopt the proposed conmttee
substitute (CS) for HB 145, Version 23-GH1064\D, Luckhaupt,
4/ 30/ 03, as the work draft. There being no objection, Version D
was before the commttee.

REPRESENTATI VE GARA, to M. Brown, said: "Clearly, this is a
political fight, and ... it interests ne that you say the [ASCC]
supports the 'public interest litigant rule,’ just not in this

area of cases - these natural resource cases. Am | right about
t hat ?"

MR. BROMN replied:

The [ASCC] supports Rule 82 [attorney] fees because
this nodification of the English rule puts an
incentive into the |litigation process that nmakes
people not file frivolous suits and realize that there
may be a downside to their causing others to spend

noney to defend a suit that is not likely to be
prevail ed upon. As far as the public interest
litigant doctrine, | think the [ASCC s] position is,

is that Rule 82 ought to work as Rule 82 in the vast
majority of situations, and the public interest
litigant doctrine ought to be restricted to those
litigants who are truly pursuing cases in the public
interest, which probably neans that the state isn't
going to be a defendant all of the tinme in those
cases.

REPRESENTATI VE GARA, referring to M. Brown's coment regarding

"attenpted usurpations,” said:
The kinds of cases this bill would take out of the
"public interest litigant role" rubric are of a kind,

according to |[a Legislative Legal and Research
Services report] that only 19 of those have been filed
since 1993. None of them have been found to be
frivol ous. So, what we've done is we've allowed
people to use the "public interest rule,” and just so
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menbers know, the public interest rule says that if
you file a case that is not for your own financial
benefit - you're not going to make noney off of the
case - we're going to encourage your right to
access to the courts by saying, if you lose and it's
not a frivolous case, you're not |iable for [attorney]
f ees, and if you wn, you can get reasonable
[attorney] fees paid to the people who took the case
for you.

And so in the 19 of these cases that have occurred in
the last 10 years, | guess you have a problem wth
sonme of them But | don't know what the problemis,
because ... |I've seen a summary of those cases and |
haven't seen any found to be frivolous - | haven't
seen any found to be abusive cases. So how is this
rul e bei ng abused?

Number 0348
MR. BROWMN replied:

Just to clarify, C the significance of an
individual's potential financial interest versus the
public interest is but one part of the four-part test.
And, indeed, if I'm not m staken, the [Al aska] Suprene
Court, in - it was a Homer case, a gentleman who was
concerned about rezoning -- just because an individual
has a potential personal financial stake does not deny
that person the potential of being a public interest

litigant. It's possible to have a personal financial
interest as well as being concerned on behalf of the
broader public interest. So that's the clarification

of what the [four-part] test is.

Look at the defendants that are naned in this proposed
amendnent cet They're t he Depart ment of
Envi r onnment al Conservati on [ DEC], t he [ Al askal]
Depar t ment of Fish and Gane [ADF&G, and the
Department of Natural Resources [DNR]. Look at the
nature of the actions being appeal ed here: coast al
consi stency determ nations, adoption of regulations
where there was an opportunity for public comment and
an opportunity to seek admnistrative review Those
are already public processes; they already have the
benefit of the full panoply of admnistrative |aw
I ndi viduals who have been able to go through those
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processes can go to court if they're dissatisfied with
the result of those processes.

If they go to court and they prevail, they can get -
assum ng they want declaratory relief and don't seek a
nonetary judgnent - ... up to 30 percent of their
[attorney] fees back. That seens nore than fair and
reasonable to me. ... This would not have affected the
Rewire the Board case. But in that case, the
potential does exist where soneone can file a |laundry
list of 20 alleged deficiencies in an admnistrative
findi ng. Were they, under the Rewire the Board

hol ding, to prevail on but one of those 20, all the
[attorney] fees could be recovered from the other
party. That potential exists ... if you look at the
di fferent cases right now.

So even though ..., on your list of 19 cases with the
state as the defendant, you may not see a potenti al
problem | submt that a potential problem does exist.
And | further submt that Rule 82 goes far enough to
protect the interests of litigants, who don't have to
necessarily rely on the public interest litigant
doctrine, when under [subparagraph] (K) they can
convince a judge that there are other equitable
factors that are indeed relevant that justify giving
them nore than 30 percent that they would otherw se be
capped at in Rule 82.

Number 0507

REPRESENTATI VE GARA suggested that he and M. Brown were talking
past each other. He said:

Let's just be honest about this: there are fol ks out
here who want to keep environnental groups fromfiling
litigation. And that's why this bill has now been
limted to natural resource cases even though in every
one of the years over the last 10 years, this bill has
tried to wpe out the public interest rule for
ever ybody. But now ... this year's version of the
bill focuses on natural resource cases. So, we're
going to allow the public interest right to everybody
el se except for those who challenge that small class
of cases you nentioned.
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Wiy is it not fair to |let people have open access to
chal l enge their governnent, [first]? And [second],
how can sonebody afford to challenge their governnent
in court if the case doesn't involve noney, so the
person doesn't have a financial interest in the case,
and they're an average person who nekes, let's say,
$25,000 a year and they can't afford to hire an

attorney? So you're sonebody who believes that
government is doing sonmething terrible - they're
refusing to leave a no-logging buffer zone along a
stream bank - and [you] feel that this stream is

therefore going to be endangered and the trout in that
stream are going to be endangered, and [you] want to
go get an attorney.

And under current law, [you] can say to the attorney,

"If you win, the state will pay our [attorney] fees.
But under the rule you propose, if [you] wn, the
state's not going to pay [your attorney] fees. The

public nmenber is too poor to pay the [attorney] fees.
How do they <challenge their governnent's conduct?
That's the question. I nmean, 30 percent of your
[attorney] fees isn't a lot of noney if you don't have
a lot of noney to start out with. So why is that fair
to that person?

Nunber 0618
MR. BROM r esponded:
Well, 30 percent as allowed in Alaska's English rule

in Rule 82 is 30 percent nore than in the vast
majority of jurisdictions in this country and, indeed,

in the federal system [Also], your hypothetical
conversation between a potential public interest
litigant and his potential attorney is just that - a
hypot heti cal . I could posit a nunber of other
hypot heticals ... that mght be |ess shining exanples
of the way people go about doing this. And |'m not
submtting that it's about trying to nake noney off
the [attorney] fees, solely; | think that people that

bring these cases really do care and really believe
that they're fighting a noble cause.

But | hope that they've chosen to fight that noble

cause in the admnistrative context, previously. I
hope they've done their best to convince the decision
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makers in the agencies at the [ADF&G DNR, or DEC|
that a certain decision should be nmade a certain way.
| hope that if that decision hasn't conme out to their
favor - and probably at this point they' ve engaged
counsel, and they're not going to be able to use Rule
82 to recover the cost of that for the admnistrative
action - but if they're going to be effective
advocates even in the admnistrative context, well,
it's likely that there's some sort of representation
involved or they're really learning a |ot and becom ng
good pro se advocates for thensel ves.

They also have an opportunity, at the admnistrative
| evel, for these types of cases, to appeal and seek
review within the admnistrative agency. It's only
when they go to court that this comes into play. And,
again, when they go to court, because they've had a
greater chance to avail thenselves of admnistrative

| aw against the state, which | submt is not a
presunptively tainted defendant ... - we are all the
State of Alaska - this defendant should not be

subjected to a punitive rule that places it at a
di sadvant age.

And the level playing field of Rule 82 affords plenty
of protection for sonmeone who wants to pursue what he
or she thinks is a noble cause after an adm nistrative
decision has been rendered. ... I'm sorry if that
doesn't answer your question, because | think I'm
| ooking at a different hypothetical going into it than
you are looking at it going into it, and I think maybe
that influences what is fair or unfair when we get to
t he point of soneone taking a case to superior court.

Number 0755

REPRESENTATI VE GARA r enar ked:
|"ve seen agencies make terrible decisions. That's
the whole point of the public interest rule, is when

an agency nmakes an terrible decision that inpacts a
comunity, a citizen from that community should be

able to challenge it. But if they can't afford to
hire an attorney and we're not going to now let them
recover their [attorney] fees if they win, | think

there are a lot of circunstances, not just a few
ci rcunst ances, where bad agency decisions are going to
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remain in effect. And maybe we have a different view
as to how many bad agency decisions there are, but |
think there are a lot, and | don't think that agencies
are al ways responsive to the public.

MR. BROMN replied that under Rule 82(b)(3)(l), a judge is free
to consider the extent to which a given fee award may be so
onerous to the non-prevailing party that it would deter
simlarly situated litigants from voluntary use of the courts.
Even if HB 145 becones law, that provision of the Al aska Rules
of Civil Procedure would still apply, he concluded, adding, "a
good judge ought to be able to take recourse to that and put the
reasons for the variation down in his or her finding, so if it's
further appealed to the [Al aska] Suprene Court, they can take a
final look at it."

REPRESENTATI VE GARA asked M. Brown how many tines subparagraph
(K)Y has been wused to fully conpensate soneone for his/her
attorney fees. "I mean, are you offering sonmething that's
really going to be used, that really has been effective, or are
you offering sonething that's not really going to be used and
hasn't been effective?" he al so asked.

CHAIR MGU RE suggested that any response would nerely be
hypot hetical, and that that provision of Rule 82 hasn't been
used because the recourse of being awarded attorney fees in
public interest litigation has been avail able. She surm sed
that M. Brown is sinply offering that the subparagraphs of Rule
82(b)(3) would be used when the current renedy is no |onger
avai | abl e.

Nunmber 0868

REPRESENTATI VE GARA sai d:

| disagree, though. The public interest rule only
applies - only conpensates people for their [attorney]
fees - in cases against the state. There are timnes

where people file suits against corporations, I
suppose, or private businesses, where they have no

financial incentive to do it. It happens all the
tinme. The question is, has subsection (K) ever been
used to their benefit to conpensate them for their
full [attorney] fees. | don't think it really has in
nore than one or two cases. But if you know for a
fact that it has been a useful tool, 1'd like to hear
the statistics or sone of the statistics. I f not,
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then I don't see how we can we determne that that is
a useful alternative.

MR. BROM r esponded:

|"m not prepared to provide that statistical evidence

right now ... W can go over what the four-part test
is. | don't know that it actually restricts the
defendant to being the state of Al aska. | don't
really know if | read that as necessary, and that my
have been the case thus far. | do know that the
plaintiff cannot be a governnental entity; t he
plaintiff has to by private entity. But, | guess,

under your logic, we have to stick with the rule as it
currently exists, because we are afraid that Rule 82
isn't going to do enough.

But before the public interest litigant was created by
the suprenme court, Rule 82 had its provisions that
allow for this, and it was adopted by the suprene
court under the |anguage of [AS 09.60.010]. So, it's
kind of an evolutionary process. And | would hope
that we could trust our court system and, indeed, our
| egislature, to work together to craft a reasonable

set of rules that will be fair to everyone and wl|
not increase unnecessary ... litigation, but at the
sane time will not cause the state to have to pay

unreasonabl e fees for cases that perhaps ought not to
have been brought or so vigorously litigated in the
first place.

Number 0964

REPRESENTATI VE SAMUELS asked, "Does the [ASCC] feel that a
| awsuit shoul d be part of the process on every project?"

MR BROWN said that the ASCC does not want to see the courts

m sused. The adm nistrative |law process works quite well, he
opi ned, adding that other pending legislation will inprove the
process even nore. He suggested that those proposed changes
will make his arguments stronger. He offered that wunder the

current adm nistrative permtting process, such a strong record
is created that the court is precluded from trying to reopen
i ssues when there is such a self-contained record. The ASCC
doesn't want an incentive in the rules that takes things out of
the adm nistrative | aw context that ought not be taken out.
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REPRESENTATI VE SAMJELS surm sed: "So everyone should have
sonmething in the kitty if you want to go play."

MR. BROMWN indicated that although he would not phrase it that
way, he did understand Representative Sanuels's point.

REPRESENTATI VE HOLM after noting that Representative Gara spoke

of the right of a litigant to recover, asked M. Brown:
"Wherein is it nore right for a person to recover their fees and
make you pay for thenf? You, as another citizen of ... Al aska,

why should you be the one that has to pay for them for frivol ous
litigation?"

MR. BROMN replied:

| agree. And it would be possible to do away with the
English rule altogether. ... That would be a draconian
response to abuses of a system that allows one party
to recover his or her [attorney] fees from another
party. We're not even discussing that here. We want
to keep the English rule; we want to keep Rule 82 with
its exceptions for a judge that really feels that they

need to be put to use. It's the far-reaching public
interest litigant doctrine that | think we're | ooking
at here, and trying to rein it in, in a very narrow
nunber of cases. And | don't think it's unw se and

whi l e reasonable m nds mght disagree, | think ... - 1
hope 1I'm making a strong argunent - that this is going
to return things to where they ought to be: in the

center, fair to both sides.
Number 1100
REPRESENTATI VE GARA rai sed a point of order. He said:

The last question related to whether it was fair to
recover full [attorney] fees against another citizen

This rule we're talking about right now, the public
interest rule only applies to cases against the state
government or state government subdivisions. That's
the rule. That's the rule we're tal king about.

CHAIR MGU RE stated that Representative Gara is correct, adding

that there has been nmuch debate going back and forth between the
gover nment and corporations.
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REPRESENTATI VE HOLM remarked that he is nerely trying to nake
the point that "we are the governnent." In other words, when
soneone sues the state government, he/she is "suing all of us."

REPRESENTATI VE GRUENBERG sought confirmation that the intent of
Version D is to require the court, "if they apply the MCabe
line of cases,” to neet the requirenents of Rule 82(b)(3) - to
make the special findings required under it.

MR. BROMW rem nded nenbers that although the ASCC supports HB
145, it is not the bill's sponsor. The ASCC is hopeful that
Rule 82 as witten, rather than as interpreted by the courts
with the public interest litigant doctrine, will govern in the
future, for the narrow category of cases being excepted via HB
145. He posited that the special findings required by Rule

82(b)(3) will end up being nore appropriate, on a case-by-case
basis, than the four-part test for "public interest litigant”
st at us.

REPRESENTATI VE GRUENBERG sai d:

One thing does bother ne. Constitutionally, to amend
a [court] rule, the legislature has to have a two-
thirds majority. ... It does seem to nme that that
woul d be required; if [we] are ... to avoid litigation
and the attendant fiscal note, we probably ought to
pass this by a two-thirds majority. Right?

MR. BROW offered his belief that a court rule change is not
necessary because of the way the introductory |anguage to Rule
82 is witten. He suggested having others address that
questi on.

REPRESENTATI VE GARA asked M. Brown if he'd seen any witten
opi nions on that point.

MR. BROMWN said he had not.
Nunber 1381
DORNE HAWKHURST said that she could offer a specific case, as
opposed to a hypothetical case, that will show why HB 145 shoul d
be rejected. She el aborated:

In 1995 | was the executive director of Cordova

District Fisherman United [CDFU], and in that capacity
| had the opportunity to participate wth other
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public-interest appellants in the "Prince WIIiam
Sound Tanker Plan" appeal. Some of the other
appellants were the United Fisherman of Al aska [ UFA],
the Gty of Cordova, and the Kodiak Island Borough; a
nunber of individual fisherman also appeal ed. So
[these] were not just so-called environmental groups.
Now, the issue in the appeal was whether or not DEC
had inplenented the law that this |egislature enacted

in 1990 after the [Exxon Valdez] spill - that was
House Bill 567. The law required the oil shippers to
have better oil-spill plans so we would never again
have to suffer as we did after the [Exxon Val dez]
spill.

One of the nost inportant requirenents of the |aw was
t hat t he oil-spill pl ans had to pr ot ect
environnmental ly sensitive areas including areas |ike

the Copper River delta, the Copper R ver flats, which
are vital to the health of our state's fishing
i ndustry. Now, the reason the fishernen appeal ed was
because after the public coment period closed on the
tanker plans, the DEC renoved the requirenents that

the oil conpanies identify a plan to protect the
Copper River delta, and this was under pressure from
the oil conpanies. And, as Representative Gara said,

this an exanple of a bad agency decision - wusing his
words "a bad agency decision."

Nunber 1473
M5. HAWKHURST conti nued:

So the fishernmen had to take on DEC and the oil
shi ppers' lawers in order to get the oil-spill plans
to protect the delta as required by |aw W also
rai sed other issues |like the failure of DEC to require
best - avai |l abl e-technol ogy escorts for these tankers
that were racing by our backyard. The adm nistrative
appeal was prohibitively expensive to nost appellants.
The City of Cordova withdrew in frustration over the
expense of the appeal process and DEC, as did severa
ot her appel |l ants. After three years in the appeal
process, DEC finally decided to settle wth [CDFU and
the [UFA] and to require a plan to protect the delta
and to require the tanker [tugs].
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So, although there were other issues that CDFU felt
strongly about, they decided not to bear the cost of
goi ng forward. The adm nistrative record alone, not
including [attorney] fees, cost $10,000. So |
understand that the attorney general's office has held
the "Prince WIIliam Sound Tanker Plan" case out before
you, or at least the Senate Judiciary [Standing]
Commttee, as one reason to get rid of ... public
interest litigant status. | urge this commttee to
look at that Ilawsuit as a reason to keep public
interest litigant status for suits agai nst DEC

[ The] DEC s abuse of the process after the public
comment period had closed and its failure to carry out
the |law have cost the state hundreds of thousands of
dollars in litigation costs, and has put the public

and individual fishernmen through years of l|itigation
to finally get DEC to do the right thing, to carry out
this legislature's directive. Now, |'m personally

grateful to the fishermen and the individuals who
continued and caused DEC to finally abide by the |aw.
Al askan's who value their salnon fishery would be
equally grateful if they knew the facts of the case.

Approving this bill is not going to level the so-
called playing field with other litigants. It's going
to block those individuals who are trying to provide a
public service to our state by volunteering their tine
and noney to see that the laws are properly enforced.
As a former executive director of Cordova District
Fisherman United and as the wfe of a displaced
Al askan fisherman - displaced by the [Exxon Val dez]
spill - 1 would ask that you reject HB 145. It will
prevent individuals from being able to protect their
(indisc.) from DEC s abuses and from seeking to carry

out the laws that ... this legislature has passed as a
public service to Al askans. And, as M. Brown has
said, we are all the State of Al aska. Thank you so
much.

Nunmber 1574

REPRESENTATI VE GARA asked what additional protections the
appel lants were able to garner from DEC.

M5. HAWKHURST repl i ed:
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| nost specifically was concerned, on behalf of the
Cordova fishernmen, wth what was proposed in our
backyard with the ... Copper R ver delta and flats,
and also the transportation of the tankers using the
best avail able technology. |If you would like to learn
of the other benefits that we derived through this, |
woul d suggest that you ask that of Nancy Wi nwight,
who was our public interest attorney for this process.
And we were really very grateful to be able to have an
attorney, because we could not get through this
ot herw se. W weren't even given standing, for
exanple, wth the local coastal council. It was
real ly unbelievably difficult.

Nunmber 1669

ALLEN JOSEPH, Association of Village Council Presidents (AVCP),
stated his position as being that HB 145 should not pass. He
al so nentioned that he has testified on this issue in the past
and continues to oppose the idea that public interest litigants
should be held liable for attorney fees when they sue the state

for the benefit of the public. Governnment is not perfect;
however, it is made better when nenbers of the public point out
excesses and wongs that should be corrected. Sonet i nmes

| awsuits are needed to get governnent's attention; therefore, he
opi ned, there should be an avenue for people to sue the state
wi t hout being penalized. Public interest |lawsuits are sonetines
conplex and take a long tinme to resolve. As a result, the costs
can be enornous. For that reason, he said, he opposes HB 145,
and suggested that it should not pass.

REPRESENTATI VE GARA asked M. Joseph whether he felt he had the
nmeans to hire an attorney for the purpose of challenging one of
the state's resource agencies over a decision threatening his
comunity.

MR. JOSEPH said no, adding that npbst such cases take years to
resol ve.

REPRESENTATI VE GARA noted that he'd received a letter from the
AVCP in opposition to HB 145. He asked M. Joseph if he knows
peopl e who have used the "public interest litigant laws" in the
past .

MR. JOSEPH relayed that he knew WIlie Kasayulie from the

village of Akiachak who sued the state "to bring equa
mai nt enance costs for schools ... in rural areas.” He added
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that a lot of people in his area have supported the "police-
protection lawsuit" filed against the state by the Al aska Inter-
Tribal Council. In addition to these tw exanples, he
acknow edged that [nenbers of his community] have been on the
other end of public interest lawsuits such as the MDowell v.
State case regardi ng subsistence, and the Al askans For a Common
Language, Inc. v. Kritz case regarding instituting English as a
comon | anguage. He added, however, that regardl ess of cases
such as the latter twd, the AVCP still feels that the current
public interest litigant | aws should not be changed.

CHAIR MGU RE pointed out that [Version D] would not affect
[most] of the types of cases that M. Joseph referred to.

Nunmber 1899

PAUL LAVERTY said he would be testifying in opposition to HB
145. He predicted that even though [Version D would not apply
to sone of the types of cases M. Joseph referred to, once the
exceptions to the public interest litigant |laws are carved out,
it wll open the crack for other exceptions to be added in the
future. "We're starting down a slippery slope to wden the
prohibition on public interest lawsuits,"” he added. He went on
to say:

Public interest Jlawsuits are our last check and
bal ance [that] private citizens can bring against
gover nnment actions that C disregard [either]
regul ations, laws, or the [Al aska] State Constitution.
| personally have been involved as a public interest
litigant, and that resulted in the [Alaska] Suprene
Court case of [Laverty v. Alaska Railroad Corporation
(12/1/00) sp-5338]. In ny particular case, what
happened was, a nenber of the admnistration for the
railroad essentially gave away 1 mllion tons of
gravel to a couple of developers here in Anchorage.
And there was no bidding on this contract nor was it
noticed as a public notice of the disposal of state
resour ces.

When | learned about this action, | testified before
the [Board of Directors of the Alaska Railroad
Corporation], brought it to their attention, which at
this tine they were not aware of because of the way
the contract was witten: it didn't require board
approval . | asked them to rescind the contract
because |I didn't think it was in the best interest of
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the Al aska Railroad [Corporation], nor was it publicly
noticed like it should have been. Wen the [Board of
Directors of the Alaska Railroad Corporation] took no
action, | sent a letter to then [Senator] Loren Leman,
Representative Kay Brown, and Representative Terry
Martin, bringing the situation to their attention.

Number 2029

And at that point, Representative Mrtin, who was the
head of the Legislative Budget and Audit Comrittee,
requested [that the Division of Legislative Audit]
performan audit of this situation. And the audit ...
resulted in a Report Number 08-4547-9...(indisc. -
coughi ng), which upheld sone of the concerns |I had, in

that, one, ... this contract wasn't necessarily in the
best interests of the Al aska Railroad Corporation and
it vi ol at ed their own i nt er nal procur enent

regulations. And it was also potentially in violation
of the J[Alaska] State Constitution that required
public notice before disposal of Al aska assets could
be conduct ed.

MR. LAVERTY conti nued:

After getting that report from your audit commttee, |
agai n asked Representatives Martin, Brown, and Senator
Leman to take some sort of an action and to "null and
voi d" that contract. And, specifically, | asked them
in a letter to send a report on [to] the Al aska
attorney general's office to determ ne whether or not

this was an actual |egal contract. \Wen that did
not occur, | was finally forced to make a rather
difficult decision: whether or not I wanted to pursue
this through the state's legal system And let ne
tell you, it was not a sinple decision that | nade
taking on the Al aska Railroad Corporation, given that
| had, at that tinme, no financial resources to pursue
it out of pocket.

So, | was able to find an attorney, and we argued the
matter before district court and superior court and
state suprene court. And the [Alaska] Suprene Court
found that yes, indeed, the points | had raised in ny
initial lawsuit were valid and that the Al aska
Railroad [Corporation] did indeed violate the [Al aska]
State Constitution.
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So I would just urge the conmttee to realize that
there's going to be tines ... when the adm nistration
of the state governnent nmay change and the shoe may be
on the other foot with regard to decisions handed down
by t hese resour ce-oversi ght comm ssi ons and
departnments in the state governnent, and that by doing
away wWith the ability for public interest litigants to
bring suit on sone of these actions, [it] may be
detrimental in the long run down the road. So, again,
| just voice ny opposition to House Bill 145 ....

Nunmber 2168

RICH HEIG  Ceneral Manager, Geens Creek Mning Conpany;
President, Council of Al aska Producers, first noted that the
Council of Al aska Producers is a consortium of hard rock mning
conpani es, both existing and potential, that have interests in
Al aska. He indicated that the Council of Al aska Producers
appreci ates the work being done on HB 145, and hopes that it
wll pass in sone formthis session. He went on to say:

W believe that ... public interest litigation may be
necessary at tinmes, we accept that, but we'd like to
see a nore balanced field from a |egal -fee standpoint.
The resource industries are presently burdened, and
generally rightfully so, with extensive state,
federal, and local ... permtting requirenents

The process can take several years. W have been in a
process  of acquiring EI'S [Environnental | mpact
Statenent] at this point in tinme at Geens Creek;
we've been in the process for over two years, and we
just went out for a draft - the draft was just
published ... about two weeks ago.

The process also includes ... a public comment period
- it includes public hearing opportunities - [and] the
process includes adm nistrative review. So that is
quite an extensive process in front of wus, as a
resource industry, as it is. The potential for civil
or admnistrative appeals following that permtting

process -- it's difficult, it's time consumng, and
it's very costly, both for the agencies and the
industry, and I'll speak fromthe industry standpoint.

The real issue to the industry is the cost associated
wi th prolonged devel opnment stages when a permt has
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been issued, and we go into a period where we don't
know where the end of that tinme period will be because
of the potential for ... public litigation. Good
projects can be delayed for extended periods of tine.
The risk beyond the permtting approval process is
worrisonme to industries; we don't know when, at tines,
we'll be allowed to develop a project or carry on,
because we're waiting for an anmendnent to be approved.

Nunber 2285
MR HEI G concl uded:

If this legislation has the opportunity to reduce

public -- or reduce costs of litigation where there is
little chance of the public interest group prevailing,
that's good. But nore inportant to the agencies
and to the industry is the cost associated wth
prol ongi ng the devel opnent of [a] project. And from
t hat standpoint, we support ... HB 145, and we ask and
urge ... you to pass this legislation. Thank you.
VR. HEIG in response to questions, indicated that the
af orenentioned EIS process that G eens Creek Mning Conpany is
currently undertaking has cost approximately $1.5 mllion; that
the overall environnental costs are "probably a mllion nore

than that" because of ongoing regulatory requirenments and the
conpany's own environmental standards; and that the "footprint
of Geens Creek is about 360 acres,” which includes the mning
site; facilities site; Hawk Inlet sites; various disposal sites;
and the roads, which make up about half of the total acreage.

REPRESENTATI VE CGRUENBERG asked M. Heig whether either of his
organi zations or simlar groups have found it necessary to
engage in what mght be considered public interest litigation.

MR. HEIG indicated that there was an instance in the Fairbanks
area involving Fairbanks Gold Mning, Inc., and the True North
Project, and an instance involving Geens Creek Mning Conpany
that "hasn't occurred yet" in which a new solid-waste permt
from DEC m ght be challenged via litigation

TAPE 03-53, SIDE B
Number 2370
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REPRESENTATI VE GRUENBERG surmsed that if the latter occurs,
then Geens Creek Mning Conpany mght be dragged along
involuntarily, so to speak

MR. HEIG concurred, indicating that his conpany woul d engender
| egal fees in supporting the agency. He also indicated that the
permt in question will be nodified as the process unfol ds.

REPRESENTATI VE GRUENBERG asked M. Heig whether his organization
or another industry group mght find it necessary to challenge
an unreasonabl e governnental agency decision fromtine to tine.

MR. HEIG said he did not know, but surm sed that an organi zation
itself probably would not because of a lack of funds; however,
i ndi vi dual conpanies within such an organi zati on m ght do so.

REPRESENTATI VE GARA sought confirmation that the aforenentioned
$1.5 mllion costs are related to current governnental agency
requirenents and not to public interest Ilitigation, which is
what the | egislation addresses.

MR. HEIG confirned that the aforenenti oned costs are not rel ated
to public interest litigation.

REPRESENTATI VE GARA sai d:

The other thing | would ask you about is, ... | wonder
whether we're giving away too many rights - giving
away too many of the public's rights. And there has
to be a balance between reasonable developnent and

reasonabl e environnent al protection. W' ve just
passed a bill in the House the other day - HB 86;

the purpose of the bill was to protect conpanies
agai nst injunction l|awsuits where the injunction

| awsuit wasn't well-founded, and so we passed a bill
that said if you file a bad-faith injunction |awsuit
you're liable for the damages you cause to a conpany.
Is that not enough? Are you famliar with that bill
at all?

MR, HEIG said he is not famliar with that |egislation.
REPRESENTATI VE GARA asked:
| suppose if this legislature were to protect you from

bad-faith injunction lawsuits, would that be enough
and mght you be able to tolerate the renmainder - us
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allowing to continue this public interest rule in
environnmental cases - if you were protected against
bad-faith injunction | awsuits?"

Nunber 2178
MR. HEI G replied:

| have no problem with public interest litigation if
there's a purpose served, and when | speak of a
bal anced field, if it mnimzes frivolous suits, if it
mnimzes suits where it's being challenged to take up
time in hope that the industry wll fall by the
wayside, [then] | would like to see ..., if the public
litigants | ose, that their fees are not recovered.

REPRESENTATI VE GARA sai d:

| guess | don't know that we're that far apart. If we
assured you that we passed a bill that said you can't
file bad-faith injunction lawsuits, and if we assured
you that if sonebody filed a frivolous public interest
litigant suit against you, you could recover ful
[attorney] fees against them for harassing you, would
that be enough? Could we |eave the public interest
rule in effect in the remainder of cases outside of
t hose cont exts?

MR HEIG replied, "The way | see it, from a sinple standpoint,
.. froma balanced field, is that if the public litigants |ose,

there should be no funding for what they've done; they should be

able to supply their owm funding for their |egal challenges."

REPRESENTATI VE GARA agr eed.

REPRESENTATI VE OGG renmarked that some of the legislation that
the legislature has been working on is, in a sense, passing
authority to commi ssioners or people in admnistrative positions
to waive local regulations so that they can neke decisions
wi thout the normal public processes. In those types of
situations, he asked of M. Heig, if a governnental agency nade
a decision that goes against his conpany and caused it to raise
a legal challenge, for exanple, because a future adm nistration
wai ved regul ations w thout any public process, would he still
feel the sane way.

MR. HEI G declined to specul ate.
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Nunmber

1905

ROBERT B. BRIGGS, Staff Attorney, Disability Law Center of

Al aska,

Inc., first explained that his organization is the

agency designated by federal statute, and by virtue of receiving

f eder al

grants, to provide protection and advocacy services for

Al askans with disabilities. He went on to say:

One aspect of our services include |egal services,
which at times do include filing lawsuits in court.
Oten, we have disputes with the state, over state
benefits. Qur initial concern with HB 145 was that it
m ght apply to decisions that affect our clients. ...
A letter by David Marquez, Assistant Attorney Ceneral

dated April 21, 2003, signed by M. Deborah Behr

in M. Marquez's nanme, ... clarifies that [Version D
... Is intended to very narromy limt the effect of
the bill.

The letter contains two inportant clarifications. One
is that the bill clearly applies to admnistrative
appeals as well as civil lawsuits initiated in state
court. The reason that clarification is inportant is

because there are two aspects of the "public interest
litigant exception”™ as it is applied by the Al aska
Suprene Court. First, it applies as an exception to
Al aska Rule of G vil Procedure 82. The second way

t hat

the doctrine is applied is in deciding how to

award costs under Rule 508 of the Al aska Rules of
Appel l ate Procedure; [those] costs are specifically
defined to include [attorney] fees. So, M. Marquez's

letter, as interpretation of [ Version D Ce
clarifies that ... admnistrative appeals would be
covered by this bill, as well as actions brought in

the first instance in superior court.

Nunmber

1709

MR BRI GGS conti nued:

The

| etter also provides inportant clarification as

further anplified by the colloquy between the nenbers

of

this conmttee that the bill only applies to

decisions by three state agencies, and in so doing
clarifies that the bill is not intended to apply
generally to other public interest litigation that may
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be brought against other agencies of the State of
Alaska or other agencies of other entities of
gover nnment : muni cipal entities or regional entities.
Those are inportant clarifications that the commttee
needs to understand as they vote on this bill

|'ve been involved with debate about the public
interest litigant exception for at |least the last four
years. | bring to that debate the experience of
havi ng worked as an attorney for the US. Arny Corp of
Engineers, as an attorney in the US. attorney's
office as an assistant attorney general, and |'ve cone
to understand that the power of governnent, when an

individual is litigating against the governnent, is
qui te awesone. And for that reason, | think the

Al aska Suprene Court wi sely recognized that in certain
kinds of litigation, it was inportant to have what we

know of as the public interest litigant exception.

Wth the inportant refinenents that have been nade by
: [Version D], as explained by Assistant Attorney
General Marquez's letter, the Disability Law Center
[of Al aska] has no objection to the bill. However, we
do recognize that there may be clains agai nst sone of
t hose agencies; we think the range of public interest
litigation that m ght be brought against those
agencies is likely to be narrow and Iimted. Anybody
who advocates on behalf of people with disabilities
must understand the extrenme financial pressure our
| egi slature and our state fiscal systemis under. And
we do not want to oppose resource devel opnent in the
state, because we stand to benefit from that to the
extent general fund revenues are increased.

Nunmber 1695
MR BRI GGS added:

| do want to caution the commttee, however - because
| always want to be clear about ny views on bills -
that in regulating this area, the conmttee cones
close to touching upon ... a couple of very sensitive
I ssues. One is the question of whether the bill
violates constitutional protections of free speech.
There are U S. Suprenme Court opinions which say that
the filing of a lawsuit is itself an act of free
speech. And I'm thinking specifically of sone
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litigation from the early 1960s involving the NAACP
[ Nati onal Association for the Advancenent of Colored

Peopl e] . And so, it is possible for sonmeone to
chal | enge this bill as an at t enpt - an
unconstitutional attenmpt - to quiet the effort of
certain viewpoints from being addressed in the court
system

| think the reason behind this bill obviously was, as
sone say, "to level the playing the field." But |
think the supreme court recognized, in adopting the
public interest litigant exception, that the playing

field was not level to begin with, that in order to
encourage people to act as private attorneys general

and | think also as an elenent of providing access to
the court, that it was necessary to insulate certain
parties from liability for [attorney] fees, should
they lose good-faith clains that are brought, and that
they should recover full fees should they prevail on

those clainms. ... | think ... the lawers on this
committee wunderstand sone of the basics of those
doctri nes.

| think other people have testified about the high
cost of litigation, and that, basically, is why the
public i nt erest litigant exception IS t here:
litigation costs have skyrocketed. And those high
costs stand as a very inportant inpedinent to the
expression of certain ideas in the court system And,
as we have pointed out in previous testinony on SB 97,
the founders of not only our U S. Constitution but our
Alaska [State] Constitution w sely decided that our
citizens should have three avenues of petitioning
governnent to redress grievances, not one.

Nunmber 1598
MR. BRI GGS sai d:

The first, of course, is the legislature, and this is
seeking to change the laws that guide us all, by
petitioning our individual |egislators. The second,
of course, is the executive branch. And the third is
seeking to resolve a dispute by filing an action in
court. So this ... bill, if passed, wll have the
effect of saying that a certain class of people, who
are recognized by the court as wunder the public
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interest litigant exception, wll no |onger have the
benefit of that rule. | think it is unfortunate that
this commttee does not have better statistica
evidence to support the decision being mnade here,
because undoubtedly there wll be equal protection
clains raised by those who are adversely affected by
this bill should it pass.

Perhaps sone of you also have the data that is
available, and it is very difficult to parse. For
exanple, the data from the attorney general's office
does not generally give nmuch description of the nature
of the litigation for which funding requests are being

asked. And so it is very difficult, just |ooking at
lists of that litigation, to say, "Ckay, this was a
public interest Ilitigant case, or it wasn't," or,
"This was a particular type of public interest
litigant case." The nost definitive data | have seen

on this subject comes from a |egislative nenorandum
whi ch apparently researched published cases that are
reported in the Pacific Reporter, and ... gave a
description of the case, the name of the party, as
wel |l as the anmount of [attorney] fees awarded.

The total for a 10-year period that was awarded,

supposedl y under t he public i nt er est litigant
exception, was $9 mllion, which sounds like a |ot.
But in reality, $4.5 nmllion of those awards canme in
one case: the Weiss case, which was a nental health
case. I"ve inquired [of] the executive director of
the Alaska Mental Health Trust Authority, who has
informed nme that the ... [attorney] fees awarded in
that case were actually done by settlenent, not by any
award by a judge after [litigation ... over the

entitlenment to [attorney] fees.
Number 1472

MR. BRI GGS added:

So I'm not sure it is fair to include the Wiss
[attorney] fees in ... this mx here of nunbers,
partly because that award was for interim fees, which
involved a very large class action. And so | think
the Weiss case is an unusual case. ["m not sure it
should be entered into the calculus of deciding

who is affected by the public interest litigant
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exception. But even including it, this was the
breakdown | canme up wth: 7.9 percent of the cases
reported were natural resource or environnmental cases
- that actually surprised nme, given the fact that we

are a ... state still devel oping our nat ur al
resources; 9.5 percent of the awards were for civil-
rights cases, which | «classified as mscellaneous

civil rights other than the Wiss case; 30.4 percent
of the cases involved elections or redistricting; and
only 1.8 percent involved m scel |l aneous ot her cases.

I f you subtract out the Wiss case, the figures |ook a
little nore like the world that | think is being
tal ked about before you today. |If you subtract Wiss,
that leaves $4.5 nillion that has been awarded under
the public interest litigant exception: 16 percent of
the awards went for natural resource and environnent al
cases; 19 percent to civil rights cases; 61 percent to
el ection and redistricting cases; and 3.6 percent

| provide that data sinply because | think you need to
have sone basis for deciding how to treat sonebody
differently if this bill is to pass and it is to pass
equal - protection nuster.

This body has debated the public interest Ilitigant
exception a |ot. I ... left one inportant research
file at the office, but | did [spend] sone effort at
| ooking back to see what previous |egislatures have
done with regard to this exception. And | should
point out as an aside that | sat on the "Al aska Givil
Rul e 82" commttee back in 1983, when its revision was
bei ng debat ed. And | was one of those who felt that
it was wise for the Al aska Suprenme Court to adopt a
notation in Suprene Court Oder [(SCO 1118am that
specifically preserved the public interest [litigant
exception.

Nunber 1347
MR. BRI GGS went on to say:

And our recomendation was followed by the [Alaska]
Suprenme Court, and if you go look up [SCO 1118am you
will see that notation [is] adopted not as a statenent
that it should be published as a notation; [instead]
it is in fact a separate paragraph of the [SCO. And
so, if you look at the [SCO itself, it says the
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public interest litigant exception is not affected by
this rule. And | say that because one |egal question
here is: what is a court rule? Is it sinply a body
of rules that is contained in sonething called the
Al aska Rules of GCivil Procedure and the Al aska Rules
of Appell ate Procedure?

| suspect, although | have not found [an Al aska]
Suprenme Court case to definitively state this,

that the Al aska Suprenme Court would say, "A rule is
what we say is a rule.” And it could very well be
that a court order such as [SCO 1118an] is [an Al aska]
Suprene Court rule just as the notation that s

attached to the publication of ... Gvil Rule 82
could be interpreted [that] it was intended to be a
court rule. | say that because you' ve already heard

from one nenber of this commttee that perhaps Article
IV, Section 15, of the [Alaska] State Constitution may
require this statute to be passed as a court rule if
it's to ... survive judicial scrutiny.

| should point out that since 1993, ... every statute
that has amended Civil Rule 82 has specifically done
it wwth a nod to the Al aska Supreme Court by specific
court rule anendnent adopted by a two-thirds majority.
| believe | heard early testinony that ... because
Cvil Rule 82 has at its beginning a statenent, quote,
"Except as otherwi se provided by law', that therefore
the [Alaska] Suprene Court was sonehow signaling to
the legislature that a two-thirds mpjority was no
| onger required.

|"ve never heard it said, when | sat through the G vi

Rul e 82 debate in 1993, which resulted in the conplete
rule that you see today - well, the rule as it
existed, it did include the "Except as otherw se
provided by law' |anguage - | don't recall any debate
about that subject. | think it was just an oversight
by the comittee. Qoviously, the [Al aska] Suprene
Court may have thought about it, and it certainly is a
pl ausi bl e interpretation. But, on the other hand, the
fact that the public interest litigant rule has never
been codified into Rule 82 may be further evidence
that the Al aska Suprene Court certainly intends that
it continue to be viewed as a separate rule that
cannot be changed except by a two-thirds majority of
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this body. Wth that, | conclude ny testinony and
will respond to any questions you have.

Nunber 1179

REPRESENTATI VE GRUENBERG broached the idea of nmaking an
anendnent that would specify that HB 145 is an indirect court
rul e amendnent .

REPRESENTATI VE GARA, speaking to M. Briggs, said:

| am aware of - at least | have information about - a
case that involved a handicapped Al askan who wanted
fair access to fishing and hunting prograns. And |
have the vaguest wunderstanding of the case, but it
seens to be a case that is a public interest l|itigant
case that [would] be precluded if we passed this bill
- at least it would be affected if we passed this
bill. ... Was that a case that would be affected by
this bill and what was it?

MR. BRI GGS replied:

| think the answer is yes. I"'m aware of two cases
involving Alaskans with disabilities that have been
brought against public resource managenent agencies.
The first case -- and ... neither of them involved
court cases, and so, to that extent, | guess maybe the
correct answer to your question is, because they did
not proceed along far enough, they would not have been
affected by this bill

The first case was a case that our agency brought; it
was a conplaint ... brought against the [Al aska]
Department of Fish and Gane, seeking relaxation of
rul es agai nst notorized access to a non-notorized area
in order to engage in, | believe, bear hunting by
soneone who had paraplegia and wanted to use a four-
wheeler to go into this area to engage in hunting.
And | believe it was resolved by the departnment w sely
deciding that the Americans Wth D sabilities Act
[ADA] ... or [Alaska's] anti-discrimnation statutes
mght require [reasonable] accomodation of this
person's disability, and so they relaxed the rule for
t hat person.

Number 1001
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MR. BRI GGS conti nued:

The second case |I'm aware of was a case involving an
attorney here in Juneau named Mke Stanley who
represents fishermen in fishing-permt appeals, and
: | talked wth him sonme about this case as he
devel oped it. My understanding of the case was that
it was a commercial fishing permt applicant who was
not given appropriate credits for fishing. "' m not
exactly sure of the particulars, but | think that
there was a claim that the [ADA] required, because of
this fisherman's disability, some relaxation of the
rules with regard to how his ... credits for [a]
fishing permt were calcul ated. And he prevailed in
an adm ni strative proceeding on that ADA claim

So, technically, neither one of the cases would have
been affected by this bill because they were both
resolved admnistratively before ever getting to
court. But, yes, the reality is that there ... my be
sone cases in the future, by Alaskans wth
disabilities, ... where they want to assert a case
agai nst the [Al aska] Departnent of Fish and Gane, the
Department of Natural Resources, or the Departnent
Envi ronmental Conservati on. Now, the nost |Iikely
claim is going to be an enploynent discrimnation
claim which is going to be claimwhere the person has
a personal interest, and so that person is probably
not going to be viewed as a public interest litigant
unless they can try to create sone claim that 1is
broader than thensel ves.

Nunmber 0936
MR. BRI GGS concl uded:

But we have decided that because the range of people
with disabilities that would be affected by the bill

as anended is narrow, we do not oppose this bill. And
| apologize if it's sounds like I'm making the brief
for people who do oppose this bill; I'mnot trying to
do that. | am trying to have this body nake an
informed decision that at least tries to address the
| egal concerns that | think a suprenme court is going
to | ook at when the bill is reviewed.
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MR BRIGGS, in response to a question, clarified that the
Disability Law Center of Alaska is neutral on the bill, and is
providing testinony because, generally, the public interest
litigant exception is very inportant to its clients. He added:

| can say [that] |'ve seen the looks in the eyes of
famlies when | say, "You know, if we take this case
all the way, against the state, the bill could be
hundreds of thousands of dollars in |egal fees; unless
you're classified as a public interest [litigant,
you'll be liable for those fees - you, your famly,
your house.” And that chills the decision to file a

| awsuit unless there is a reasonable expectation that
we can classify the case as a public interest litigant
case.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 145.

Nunmber 0832
REPRESENTATI VE SAMJELS nade a notion to adopt the new fiscal

note provided by the D vision of R sk Managenent, Departnent of
Adm ni stration. There being no objection, it was so ordered.

Nunber 0790

REPRESENTATI VE GRUENBERG nade a notion to adopt Anendnment 1, a
handwitten anendnent , whi ch read [ origi nal punctuation
provi ded] :

Page 2 line 13
Sec. AS 09.60.010 is anended by adding a new
subsection to read:

(c) Nothing in this section shall prohibit the
court from awarding a successful public interest
litigant costs and reasonable attorney's fees or
refusing to award any costs or attorney's fees against
an unsuccessful public interest litigant if the court
determnes that such an order is warranted under
Al aska Rule of G vil Procedure 82(b)(3).

Nunber 0782

CHAI R McGUI RE obj ect ed.
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REPRESENTATI VE GRUENBERG offered that Amendnent 1 would nerely
stipulate that the court should do as M. Brown predicted it
woul d do, and after reading portions of Amendnent 1 out |oud,
said it wll apply to both GCvil Rule 82(b)(3) and Appellate
Rul e 508(e). He opined that Amendnent 1 would solve a |ot of
problenms and give the court discretion as long as it nade
special findings that an award i s warranted.

MR, TILLERY opined that Anmendnent 1 appears to be unnecessary,
and that the adm nistration would not support it. He added that
the language in Anendnent 1 is true for any litigant regardl ess
of whether he/she is a public interest litigant.

REPRESENTATI VE GRUENBERG suggested that if Anendnent 1 does
nothing else, then, it would at |east provide the public wth
notice that the courts have such authority.

MR.  TILLERY expressed opposition to including unnecessary
| anguage in statute.

CHAI R MGUI RE indi cated that she opposes Anendnent 1.
REPRESENTATI VE GARA sai d:

Under current law, the court will defer to the intent
of Rule 82, which is to award [attorney] fees against
the party that | oses. What [ Amendnent 1] does is it
tells the court that it's our intent that it be
allowed to exercise its discretion not to award
[attorney] fees against a citizen who files a public

i nterest case. If we don't adopt [Anendnent 1], the
courts wll award [attorney] fees against public
interest litigants. So, wthout the statenent of
intent that conmes with this ... [anendnent], nmake no
m stake about it, citizens who file public interest
cases will be held liable for [attorney] fees under
Rule 82 - | feel wvery confident in that - for

crippling anounts, potentially.
CHAIR McGUI RE observed that that is the purpose of the bill,
addi ng, however, that the courts retain the discretion to alter
t he award.
Number 0308

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Amendnent 1. Representatives Sanuel s,
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Anderson, (QOgg, Holm and MQuire voted against it. Ther ef or e,
Amendnment 1 failed by a vote of 2-5.

Nunber 0284

REPRESENTATI VE GRUENBERG nmde a notion to adopt Conceptual
Amendnent 2, a handwitten amendnent, which read [original
punctuation provided]:

page 2 line 13

Sec_ The uncodified law of the State of Alaska is
anended by addi ng a new section to read:

I ndirect Court Rul e Arendnent

Sections 1 and 2 of this Act have the effect of
amending Alaska Cvil Rule 82 and therefore take
effect of they receive the two-thirds majority vote of
each house required by art. 1V, sec.15 Constitution of
the State of Al aska.

Nunber 0254

CHAI R McGU RE objected, and offered her belief that the |anguage
in Rule 82, "Except as otherwi se provided by |aw' makes a court
rule change and its acconpanying two-thirds nmajority vote
unnecessary.

REPRESENTATI VE CGRUENBERG recalled from M. Briggs's testinony
that all other statutory changes to Rule 82 have involved a two-
thirds majority vote. He opined that a court would be likely to
find that HB 145 is an indirect court rule anendnent, thus
requiring a two-thirds nmjority to pass. He suggested that
adoption of Concept ual Amendnent 2 wuld avoid costly
litigation.

CHAIR MGQUIRE predicted that HB 145 would pass by a two-thirds
maj ority anyway.

REPRESENTATI VE CGRUENBERG poi nted out, however, that regardl ess
of whether a bill passes by two-thirds, the issue of whether to
adopt a court rule change requires a separate vote.

REPRESENTATI VE  GARA  nenti oned t hat t he [ Al aska St at e]
Constitution says that a court rule change requires a two-thirds
vote from each body, that that particular constitutiona
provision was taken from New Jersey's constitution, and that
there was a case - John S. Westervelt's Sons v. Regency, Inc. -
in New Jersey predating the [Alaska State] Constitution that
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interprets New Jersey's constitution as classifying attorney fee
awards as a court rule. He said he strongly believes that HB
154 is changing a court rule.

TAPE 03-54, SIDE A
Nunmber 0001

REPRESENTATI VE GARA said he is very troubled by the fact that
every time this legislation has cone up in the past - every year
since 1993 - it has been considered a court rule change. He
suggested that frustration over the fact that such |egislation
has not yet garnered the required two-thirds majority vote has
pronpted sonme to proffer the conclusion that a two-thirds vote
is not required this tine. "All along, | think, we've all
believed that a two-thirds vote is required,” he added. He also
sai d:

| think we're entering dangerous ground. | think to
be safe we should include a statenment that this is
considered a court rule change. | think we're doing
sonething very, very risky by passing a bill that at
[the] least, under any analysis, raises a very fair
chance that the courts are going to strike the |aw
down two years from now. So the safe thing to do
would be to consider it a court rule change, and |
support the anmendnent.

CHAIR McGUIRE relayed that a note passed to her nmkes the point
that in creating the public interest Ilitigant doctrine, the
[ Al aska] Suprenme Court could have prefaced Civil Rule 82 wth
| anguage mandating a court rule change, but did not do so.

Nunber 0204
A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Conceptual Anmendnent 2. Represent ati ves

Anderson, (Ogg, Holm Samuels, and MQ@iire voted against it.
Therefore, Conceptual Anmendnment 2 failed by a vote of 2-5.

Nunmber 0236

REPRESENTATI VE GARA then introduced Anmendnent 3, a handwitten
amendnent, which read [original punctuation provided]:

P.2 line 3
After "litigant," the rate of attorney's fees
awarded nmay not exceed $125/hour. If a public
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interest litigant's case is deened frivolous by the
court, full attorney's fees at a rate that my not
exceed $125/hr. my be awarded to the defendant
agai nst whomthat case was fil ed.

REPRESENTATI VE GARA sai d:

We've heard sone claim that people think the public
interest rule has gone too far. | don't agree, but in
the interest of drawing people from both sides
together on this one, at |east as nmany people as

possible, | would agree to change the public interest
rule to make sure that we don't award excessive
[attorney] fees, [and] | would agree to change the
public interest rule to nmake sure that if people file
frivolous public interest cases, they be held
account abl e. So, what [Anmendnent 3] does is it caps
the [attorney fees] award at $125 an hour. The going

rate for [attorney] fees is sonewhere between $165 and
$185 an hour, sonetines nore. There have been cases
where people have requested and been awarded up to
$300 an hour in cases the courts have deened to be
especially difficult and for whatever other reasons.

But | think this would at |east satisfy a nunber of
the concerns people have nade. It would satisfy the
concerns that maybe there are frivolous clains out
there, though the report from [Legislative Legal and
Research Services] says that of the 19 public interest
litigant cases in natural resource cases it's found
over the last 10 years, not a single one of them has
been found to be frivolous, and plaintiffs have
actually prevailed in 17 of 19 of those cases.

But that's what the anendnent would do; it would just
limt the [attorney] fees award to sonething that |
hope we would all consider to be reasonable, not
abusing, and do just |like Representative Fate's bil

does, which is go another step towards saying, if your
claim is frivolous, we won't tolerate it and we'll
award full [attorney] fees against you if you file a
frivolous claim | hope this is a conprom se that
people could live with ... as a reasonabl e conprom se.

REPRESENTATI VE GARA, in response to a question, indicated that
he would not oppose additional |anguage that would allow the
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amount of $125 to rise right along wth cost of living
i ncreases.

Nunber 0440
CHAI R MGUI RE announced that there is objection to Anendnent 3.

MR. TILLERY, after stating that HB 145 is intended to establish
a level playing field, surmsed that Anmendnent 3 would not
acconplish this goal, and indicated that the admnistration is
opposed to Anendnent 3.

Nunmber 0537

A roll call vote was taken. Representatives G uenberg,
Anderson, (Ogg, Holm Sanuels, Gara, and MQiire voted against
Amendnment 3. Therefore, Anmendnent 3 failed by a vote of 0-7.

REPRESENTATI VE GRUENBERG sai d:

| think that the record shows that these cases have
not been frivolous, they have been brought only when

necessary, and that if this bill passes it will chill
public interest litigants. And it's only a question
of time until the doubl e-edged sword comes into play
here, and I think the real test - and |'ve said this
before - of litigation is whether a bill is as good
comng at you as it is going with you. And there's

going to cone a day when industry groups are going to
be filing public interest litigation against what they
consi der to be Dbad regul ati ons or regul atory
interpretations, or appealing agency decisions in this
ar ea.

And the current McCabe rule, which is the sem nal case
in this area, the public interest interpretation of
Rule 82 - and | think it's an interpretation of that
rule - will protect whoever is the successful public
interest litigant. And it nmay be the only way the
public interest can by protected, so |I'm going to put
a "do not pass.”

Nunber 0779

REPRESENTATI VE OGG after saying that the |anguage on page 1,
line 14, through page 2, line [2], does not nake sense to him
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suggested that perhaps the "or" on page 1, line 14, and the
"and" on page 2, line 1, should be switched with each other.

Number 0801

CHAIR MGU RE objected to this suggestion [which was |ater
treated as Anmendnent 4]. She posited that the current |anguage
has a broader scope, with the intent being to encourage people
to participate in the public process instead of seeking recourse
via a lawsuit.

MR.  TILLERY added that |[Anendnment 4] would nmake a dramatic
change fromwhat is intended. He el aborated:

There are sort of three decisions that can cone down

from... any one of those three agencies that would be
affected by this bill. One of those is a coastal
consi stency determ nation. Another one is the
adoption of regulations. And a third is a decision

for which there was an opportunity for the public to
cooment to the agency before the final agency
decision, and adm nistrative review. It's not enough
that ... the public sinply is able to coment, but
that it also nust have an opportunity to seek the
adm nistrative review for t hat third category.
Conversely, those (indisc.) public coment to seek
adm nistrative review aren't necessarily inplicated in

the first two. And an exanple mght be regulations
where there's a trenendous anount of public coment
and SO forth, but t here isn't necessarily

adm ni strati ve revi ew.

MR. TILLERY said that although the current |anguage in HB 145
m ght be difficult to read, it is intended that there be those
three distinct instances. In response to further questions, he
said that all three instances have an opportunity for public
comment, though not all have the possibility of admnistrative
review. \What is intended is that any one of the three agencies
may either nake a coastal consistency determ nation, adopt a
regulation, or nake a decision for which there was an
opportunity for the public to comment and an opportunity to seek
adm nistrative review Agai n, both public coment and
adm nistrative review are not necessarily going to acconpany a
coast al consistency determnation or the adoption of a
regul ati on.
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CHAIR McGU RE suggested that it could be |ooked at thus: a
coast al consistency determination is "A"; adoption of a
regulation is "B'; and an agency decision that includes
opportunities for both public comment and adm nistrative review
is"C"

MR. TILLERY agreed wth that sunmation

REPRESENTATI VE OGG remarked that the current |anguage in the
bill could have been clearer, adding that his main concern is
that the bill not be interpreted to nean that the aforenentioned
deci sions could be made w t hout sone form of public process.

Number 1118
REPRESENTATI VE OGG t hen wi t hdrew [ Anendnent 4] .

REPRESENTATIVE OGG indicated that as a harvester of the
resources of the state, he is very concerned about the issues
being raised by HB 145. Al though the bill may be ainmed at
curtailing lawsuits by large environnmental groups with lots of
funding, the public interest litigant exception is essential for
the "little guy," the average harvester of Alaska' s resources

Referring to Ms. Hawxhurst's exanple, he indicated that although
he, too, would |like to see organizations such as "G eenpeace”
prevented from attacking sone of the decisions nade by Al aska's
resource managenent agencies, it is also inportant for average
citizens - the harvesters of Alaska's resources - to be able to
seek redress from those agencies via the public interest
litigant exception. He opined that HB 145 will not affect the
| arge environnental organizations, which have the noney to bring
suits against state agencies; instead, it wll inpinge on
Al aska's individual resource harvesters, who don't have the
financial wherewithal to chall enge bad agency deci sions.

CHAIR MQGQUI RE expressed understanding of Representative Ogg's
posi tion.

REPRESENTATI VE HOLM said that he, too, as one involved in
agriculture, is cognizant of the fact that there is a need for

the public interest |litigant exception in order to Kkeep
government from "taking our land through these types of
processes where they classify it and don't allow us to utilize
those properties that we own." He opined, however, that passage

HB 145 will serve the greater good because "we cannot afford, in
the state of Alaska, to be |ocked up by groups that conme from
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other places of the country purely for the purpose of | ocking
the state of Al aska up."

Nunber 1497

REPRESENTATI VE GARA sai d:

I"ve worked against this bill before | was a
| egislator, and |I'm going to speak against it today.
It's a bill that's shown up alnobst every year, and
it's a bill that's troubled ne nore than al nbst any
other legislation every year. W should let the
public challenge its government, but this bill works
to prevent the public from being able to challenge
their governnent. It's the wong way to go. Qur | ob
is to protect the public, but this ... [bill protects]
the governnent, and it does so in an irresponsible
way.

| see a trend, this year, to closing the doors to

public access. This is one exanple of where we're
closing the doors. | believe - and | respect the
opinions on the other side, but there's a bill to nake
it harder for people to file initiatives - ... DEC
just adopted ... or is in the process of adopting

pesticide rules and they held no public hearing. And
I"'m wondering where we're going, where we're going
other than to a place where the public has no input

any nore - or less input. And | think nmore input is
better.
Let's look at the objective facts. ... W can

"demagogue” this issue and talk about frivolous
environnental |awsuits, but we had [Legislative Lega
and Research Services] do sonme work for us, and they

found [that] over the last 10 years, ... in this
environnental area that we're trying to regulate [via]
this bill, only 19 of [these public interest litigant
cases] ... have been filed. [And] 17 of them were

found to be cases where the plaintiff was right, and
the plaintiffs weren't just environnental groups, they
were fishermen, they were subsistence users, [and]
they were Native Al askans.

The record just doesn't substantiate the claim by the

attorney general's office that ..., "The public
i nt erest rule has,” guot e, "led to increased

HOUSE JUD COW TTEE - 69- May 7, 2003



litigation and suits without nerit," end quote. It's
a nice statenent, but it is divorced from reality.
W' ve uncovered no cases without nerit in the last 10

years in this area. And not only is the attorney
general's office wong in claimng that there's been
in increase in litigation over the years, our

Legislative Affairs Agency did sone research and said,
between 1993 and 1997, 11 of these cases were filed,
and in the nost recent five years, only 8 cases were
filed.

Number 1631
REPRESENTATI VE GARA conti nued:

So actually, there's been a decrease in this kind of
litigation. Has it bankrupted the state? No. The
awards to the fishernen's groups and the Native G oups
and the conservation groups, and whoever the people
are who filed these 19 cases over the last 10 years
have averaged about $60,000 a [year] .... Not
mllions of dollars. So, $600,000 over the last 10
years. So | think the fears that exist aren't rel ated
to [the] reality [that] exists. Let nme just talk
about who we're going to close the courthouse doors to
and why we're going to close the courthouse doors.

As an attorney, | know people have cone into ny office
and |'ve told them that we have a very onerous rule in
this state that says if you file a lawsuit and you
|l ose, even if it was a good-faith lawsuit, you're
going to be on the hook for 20 percent of the other

side's [attorney] fees. And many people have | ooked
at nme and said, "I can't afford that; | would like to
pursue ny clainms, | have a valid claim ny rights have
been tranpled on perhaps, but | can't take the risk
that | |lose, and nmaybe on a technicality 1'll |ose and
"1l owe the other side 20 percent of their [attorney]
fees."

Vell, that's what the public interest rule does, it

says, if you have a true matter of public interest, if
your not filing the case to nmake noney, if you have a
true matter of public interest and you lose, but it's
a good-faith claim you don't owe your governnent
[attorney] fees. It opens the courthouse doors to
peopl e who don't have noney, and that's a good thing.
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And | think ironically this bill recognizes that's a
good thing because it's only trying to close the
court house doors in natural resource cases. It |eaves
them open in other cases, and that's a good thing.

Nunber 1682

REPRESENTATI VE GARA went on to say:

But | wonder why it's picked natural resources cases,
since the facts don't substantiate that any people in
natural resources Ilitigation have abused this rule
over the years. ... W're going to «close the
courthouse doors to people - fishermen who are
dissatisfied with an oil spill contingency plan that
the state has approved. Let's say the state does a
bad job and allows oil conpanies to adopt a bad oil
spill contingency plan, one that endangers our fishing
streans and our fishing waters, and a public nenber
says, "I don't think that contingency plan follows the

|l aw or is strong enough.”

Well, before that person can sue, if we pass this
bill, they're going to have to dare to |ook [Exxon
Mobi | Corporation] in the eye and say, "If | lose ny
suit, I'"'m going to pay 20 percent of your [attorney]
fees." It's a lot of noney; | think they're not going
to do it. It's a case they would file against the

state, but it would be protracted litigation, and I
think it would cost them too nuch to take the risk of
payi ng 20 percent of the state's [attorney] fees.

If you're a fisherman, and you say, "You know, ny
fishing streans are best protected if | have a

150-f oot no-logging buffer along ny fishing stream"™
and DNR says, "Well, I'm only going allow a 50-foot
buffer along the fishing stream"” And the fisherman
wants to challenge DNR s determ nation, because we've
now noved [the Division of Habitat and Restoration]
over to DNR, that fisherman is going to have to reach

in his pocket and say, "If | lose this case, can |
afford to pay 20 percent of the state's [attorney]
fees?" | think their answer is going to be no.

Nunber 1757

REPRESENTATI VE GARA concl uded:
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So I think this is a bad rule. ... This bill has

failed in prior vyears because every year it's
portrayed as -- the public interest rule is portrayed
as a rule that only Denocrats or conservationists or
people that the mjority doesn't like files these

suits. But then all of a sudden the Republicans cone
marching in, and they say, "No, we've used the public
interest rule too." And in fact, people from all
wal ks of |ife have used this public interest rule.

The subsistence case that has gotten us into this
situation where we are today, t hat held our
subsi stence |law unconstitutional 10 years ago, was
filed by people who had a quite conservative view on
the issue that they filed on. They won. They
probably woul dn't have been able to do it wthout the
public interest rule. And | respect that they took
the case and they chall enged governnent, | don't agree
with the result, but | respect their right to do that.
And people fromall walks of Iife have used this rule.

| think it's a rule that provides for open
government, accessible governnent. | think we should
never be scared of the public - we should only
encourage the public to challenge our conduct - but
the day we've decided that we're scared of the public
and that we're going to chill the public's right to
chal l enge our conduct, | think, is the day that we've
gone the wong way. And | know that all of the bad
things |I've talked about aren't the intent of any of
the people who support this bill, and | understand
there are good argunents on both sides, but | feel
very strongly that this is poor public policy.

CHAIR MGURE pointed out, however, that HB 145 is not
preventing soneone from bringing suit; it is nerely saying that
in certain circunstances, the state isn't going to pay all of
the attorney fees. She noted that |lawsuits are not the only way
to solve problens, and reiterated her suggestion that the goal
of the bill is to encourage people to participate in the public
process instead of seeking recourse via |awsuits.

Number 1907

REPRESENTATI VE GRUENBERG of f er ed:
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| think that many people on this commttee have
personally seen sonme action by governnent that they
don't ike. And |'m | ooking back at sonething that
happened to a couple of you just a couple of days ago
that we discussed in a couple of commttees. And that
had to do with the invasion of your rights as you went

through the airport. It wasn't exactly like this, but
the concept was sonewhat sinlar. And |'m sure you
can all, everybody in this room ... foresee a
circunstance where you felt or mght feel that
government was acting beyond the scope of it's
authority. And |I'm not just talking about in this
area; |'mtalking about in any area.

And you would have been in the legislature, and you
woul d know how difficult and expensive it is to change
a law. And you would know how difficult and expensive
it S to get gover nnent , anything from the
"transportation authority” on down, to change the way
t he bureaucracy works. It's very difficult. So the
only way you could potentially change what was
happening to you would be to go to sone attorney and

[say] ..., "l've got a problem here, and it's
sonething that | haven't |lost any noney on, but it's
sonething that has really affected nmy right" - whether

it's a fisherman, or going through the airport, or
having your dog taken away from you, or whatever
happens to be inportant.

But the last refuge that each of us has to nmake things
equal with the governnent is in the court of |aw

And [a |l aw has] got to | ook good com ng at you as well
as going wth vyou. And nmy question is to the
committee: ... assumng that there are problens wth
the way certain types of |awsuits have been conducted,
or [that] there mght be, is this the best way of
dealing with then? And there are lots of other ways
that you could deal with the problem The question
is, is this the best way? O ... are you overbroad
and hit beyond the mark or ... mss the mark? And I'd
just ask you to consider that because this is only one
possi ble solution to that problem

Nunmber 2058

REPRESENTATI VE SAMJELS noved to report the proposed commttee
substitute (CS) for HB 145, Version 23-GH1064\D, Luckhaupt,
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4/ 30/ 03, out of commttee [with individual recommendations and
t he acconpanying fiscal notes].

Number 2060

REPRESENTATI VE GARA obj ect ed.

Nunber 2081

A roll call vote was taken. Represent ati ves Anderson, Holm
Samuel s, and McGQuire voted in favor of reporting the bill from
conm ttee. Representatives (g, Gara, and Guenberg voted
against it. Therefore, CSHB 145(JUD) was reported from the
House Judiciary Standing Committee by a vote of 4-3.

ADJ QURNVENT

Nunber 2087

The House Judiciary Standing Commttee was recessed at 5:47 p.m
to a call of the chair. [The neeting never was reconvened. ]
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