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COW TTEE CALENDAR

CS FOR SENATE BILL NO 49(STA)

"An Act making corrective anendnents to the Alaska Statutes as
reconmended by the revisor of statutes; and providing for an
effective date.”

- MOVED CSSB 49(STA) QUT OF COW TTEE

SENATE JO NT RESOLUTI ON NO. 8
Relating to the division of the Ninth Grcuit Court of Appeals.

- MOVED HCS SJR 8(JUD) QUT OF COW TTEE

HOUSE Bl LL NO. 257

"An Act relating to the disclosure requirenents for real estate
| i censees, to disciplinary action against real estate |icensees,
to private actions against real estate licensees, and to real
estate |icensee agency relationships, fiduciary duties, and
ot her duties; and providing for an effective date.”

- MOVED CSHB 257(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 245

"An Act relating to certain suits and clains by nenbers of the
mlitary services or regarding acts or omssions of the
organized mlitia; relating to liability arising out of certain
search and rescue, civil defense, honeland security, and fire
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managenment and firefighting activities; and providing for an
effective date.”

- SCHEDULED BUT NOT HEARD

SENATE BILL NO 87

"An Act relating to principal and income in the admnistration
of trusts and decedents' estates and the nental health trust
fund; adopting a version of the Uniform Principal and I|ncone
Act; and providing for an effective date.™

- SCHEDULED BUT NOT HEARD

HOUSE JO NT RESCLUTI ON NO. 4
Proposing an anendnent to the Constitution of the State of
Al aska relating to the duration of a regular session.

- SCHEDULED BUT NOT HEARD

HOUSE BI LL NO. 145
"An Act relating to public interest litigants and to attorney
fees; and anending Rule 82, Alaska Rules of Civil Procedure.”

- Bl LL HEARI NG POSTPONED TO 5/5/03
HOUSE JO NT RESCLUTI ON NO. 20
Proposi ng anmendnents to the Constitution of the State of Al aska
repeal ing the prohibition on dedicated funds.

- BILL HEARI NG POSTPONED TO 5/5/03

SENATE JO NT RESOLUTI ON NO. 10
Rel ating to the Pl edge of All egi ance.

- BILL HEARI NG POSTPONED TO 5/5/03
PREVI QUS ACTI ON
BILL: SB 49

SHORT TI TLE: 2003 REVI SOR S BI LL
SPONSCR(S): RLS BY REQUEST OF LEG SLATI VE COUNCI L

Jrn-Date Jr n- Page Action

01/ 31/ 03 0087 (S READ THE FI RST TI ME -
REFERRALS

01/ 31/ 03 0087 (S STA, JUD

02/ 20/ 03 (S STA AT 3:30 PM BELTZ 211
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Moved CSSB 49( STA) Qut of
Committee

M NUTE( STA)

STA RPT CS 5DP SAME TI TLE
DP: TAYLOR, HOFFMAN, CONDERY,
DYSON, GUESS

FN1: ZERQ(S. STA)

JUD AT 1:30 PM BELTZ 211
Heard & Held

M NUTE( JUD)

JUD AT 1:30 PM BELTZ 211
Moved CSSB 49( STA) Qut of
Committee

M NUTE( JUD)

JUD RPT CS(STA) 2DP 2NR
DP: SEEKI NS, THERRI AULT;
NR: ELLI'S, FRENCH

FN1: ZERQ(S. STA)

RULES TO CALENDAR 4/ 10/ 2003
READ THE SECOND TI ME

STA CS ADOPTED UNAN CONSENT
ADVANCED TO THI RD READI NG
UNAN CONSENT

READ THE THI RD TI ME CSSB
49( STA)

PASSED Y19 N- E1

EFFECTI VE DATE(S) SAME AS
PASSAGE

TRANSM TTED TO (H)

VERSI ON: CSSB 49( STA)

READ THE FI RST TI ME -
REFERRALS

STA, JUD

STA AT 8: 00 AM CAPI TOL 102
Heard & Held

M NUTE( STA)

STA REFERRAL WAI VED

STA AT 8: 00 AM CAPI TOL 102
Wai ved out of Committee to
JUD

M NUTE( STA)

JUD AT 1:00 PM CAPI TOL 120
Heard & Held M g. Post poned
to after Maj. Caucus

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120

May 2, 2003



BILL: SJR 8
SHORT TI TLE: DI VI SION OF 9TH CI RCUI T CT OF APPEALS
SPONSOR(S): SENATOR(S) SEEKI NS

Jrn-Date Jr n- Page Action

02/ 28/ 03 0298 (S) READ THE FI RST TI ME -
REFERRALS

02/ 28/ 03 0298 (S) JUuD

03/ 12/ 03 (S JUD AT 1:30 PM BELTZ 211

03/ 12/ 03 (S Moved Qut of Conmmttee
M NUTE( JUD)

03/13/03 0491 (S) JUD RPT 5DP

03/13/03 0491 (S) DP: SEEKINS, ELLIS, FRENCH,

03/13/03 0491 (S) OGAN, THERRI AULT

03/13/03 0491 (S) FN1: ZERQ( S. JUD)

03/ 26/ 03 0592 (S) RULES TO CALENDAR 3/ 26/ 2003

03/ 26/ 03 0592 (S) READ THE SECOND TI ME

03/ 26/ 03 0592 (S ADVANCED TO THI RD READI NG
UNAN CONSENT

03/ 26/ 03 0592 (S READ THE THIRD TI ME SJR 8

03/ 26/ 03 0593 (S) PASSED Y18 N1 Al

03/ 26/ 03 0593 (S) HOFFMAN NOTI CE OF
RECONSI DERATI ON

03/ 28/ 03 0615 (S) RECON TAKEN UP - I N THI RD
READI NG

03/ 28/ 03 0615 (S) PASSED ON RECONSI DERATI ON Y16
N3 Al

03/ 28/ 03 0617 (S) TRANSM TTED TO (H)

03/ 28/ 03 0617 (S) VERSI ON: SJR 8

03/31/03 0702 (H READ THE FI RST TI ME -
REFERRALS

03/31/03 0702 (H) JUD

03/31/03 0722 (H CROSS SPONSOR('S): LYNN,
STOLTZE,

03/31/03 0722 (H) SAMUELS

05/ 02/ 03 (H JUD AT 1:00 PM CAPI TOL 120

Bl LL: HB 257
SHORT TI TLE: DI SCLOSURES BY REAL ESTATE LI CENSEES
SPONSOR( S): REPRESENTATI VE( S) ROKEBERG

Jrn-Date Jr n- Page Action

04/ 10/ 03 0912 (H READ THE FI RST TI ME -
REFERRALS

04/ 10/ 03 0912 (H L&C, JUD

04/ 14/ 03 (H L&C AT 3:15 PM CAPI TOL 17

04/ 14/ 03 (H Moved Qut of Conmittee
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M NUTE( L&C)

04/ 15/ 03 0984 (H) L&C RPT 1DP 5NR

04/ 15/ 03 0984 (H) DP: ROKEBERG NR: LYNN,
CRAWFORD,

04/ 15/ 03 0984 (H) GUTTENBERG, DAHLSTROM
ANDERSON

04/ 15/ 03 0984 (H FN1: ZERQ( CED)

04/ 28/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

04/ 28/ 03 (H Heard & Held -- Meeting
Post poned to 2: 00 PM - -
M NUTE( JUD)

05/ 02/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

PAM FI NLEY, Revisor of Statutes

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of SB 49, spoke as the
revisor of statutes and responded to questions.

BRI AN HOVE, St aff

to Senat or Ral ph Seekins

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Presented SJR 8 on behalf of Senator
Seeki ns, sponsor.

HEATHER M NOBREGA, Staff

to Representative Norman Rokeberg

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 257, presented
Version U on behalf of the sponsor, Representative Rokeberg, and
responded to questions.

DAVE FEEKEN, Legislative Chair

Al aska Associ ation of Realtors (AAR)

Kenai, Al aska

POSI TI ON STATEMENT: During discussion of HB 257, suggested a
change to Version U, reconmmended passage of the bill, and
responded to questions.

LI NDA S. GARRI SON, Broker
AAR #1 Buyer's Agency
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Anchor age, Al aska
POSI TI ON STATEMENT: During discussion of HB 257, expressed her
concerns about the bill

DAVI D A. GARRI SON, Associ ate Broker

AAR #1 Buyer's Agency

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
257 and suggested changes.

REPRESENTATI VE NORVAN RCOKEBERG

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 257.

ACTI ON NARRATI VE

TAPE 03-49, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at [4:10 p.m, stated as 5:10 p.m].
Representatives McQuire, Holm Ogg, Sanmuels, Gara, and G uenberg
were present at the call to order. Representative Anderson
arrived as the neeting was in progress.

SB 49 - 2003 REVISOR S BILL

Nunmber 0079

CHAI R McGUI RE announced that the first order of business would
be CS FOR SENATE BILL NO 49(STA), "An Act making corrective
anendnents to the Alaska Statutes as recommended by the revisor
of statutes; and providing for an effective date."

Number 0118

PAM FINLEY, Revisor of Statutes, Legislative Legal Counsel,
Legislative Legal and Research Services, Legislative Affairs
Agency, noted that she prepares a revisor's bill every year, and
mentioned the sectional analysis in mnenbers' packets. She
remarked that while nobst of the changes cone from Legislative
Legal and Research Services' periodic review of the statutes,
sonmetines corrections cone from the executive branch or nenbers
of the public. When an error cones to her attention, she
expl ai ned, she researches the issue to try to find out how and
why the error was made, so that she feels confident about
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correcting it. She noted that if she is not confident about
correcting a particular error, she does not use the revisor's
bill to fix it.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify on SB 46, closed public testinony.

Number 0235

REPRESENTATIVE HOLM noved to report CSSB 49(STA) out of
commttee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSSB 49(STA) was
reported fromthe House Judiciary Standing Committee.

SJIR8 - DDVISION CF 9TH CIRCU T CT OF APPEALS

Number 0307

CHAI R Mc@UJ RE announced that the next order of business would be
SENATE JO NT RESOLUTION NO. 8, Relating to the division of the
Ninth Crcuit Court of Appeals.

Number 0334

BRIAN HOVE, Staff to Senator Ralph Seekins, Alaska State
Legi slature, said on behalf of Senator Seekins, sponsor, that
SJR 8 respectfully calls wupon Congress to divide the N nth
Circuit Court of Appeals. This action is necessitated for a
variety of reasons, he opined, not the |east of which includes
the vast geographical and philosophical distance separating
Al aska from the San Francisco-based court. The Ninth Grcuit
Court of Appeals adjudicates a caseload far beyond that which is
reasonably manageable. In total, there are 11 circuit courts of
appeal throughout the country, yet the Ninth GCrcuit Court of
Appeal s oversees nearly 20 percent of the U S. popul ation. I n
ot her words, he surmsed, the Ninth Crcuit Court of Appeals is
tw ce the ideal size.

MR, HOVE offered that this size disparity is cited as the
princi pal reason for the relatively high reversal record of the
Ninth GCrcuit Court of Appeals in cases heard by the US.

Suprene Court. Senate Joint Resolution 8 endorses |egislation
previously introduced in Congress by Senator Ted Stevens and
t hen- Senat or Fr ank Mur kowsKki . Thi s | egi sl ation woul d

reconfigure the Ninth Crcuit Court of Appeals to enconpass
Arizona, California, and Nevada. A new Twelfth G rcuit Court of
Appeals would take in Alaska, Hawaii, |daho, Montana, O egon
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and Washi ngt on. He noted that simlar legislation was recently
i ntroduced in Congress by Senator Lisa Miurkowski .

MR. HOVE said that SIJIR 8 sinply seeks to acconplish two goals:
one, correct a considerable inbalance in the caseload of the
Ninth Grcuit Court of Appeals; and, two, provide the disparate
regions falling within the current purview of the Ninth Crcuit
Court of Appeals with a better-informed panel of judges. These
obj ectives, he opined, are best acconplished by splitting the
Ninth Crcuit Court of Appeals.

REPRESENTATI VE GRUENBERG, noting that |anguage in SJR 8 purports
that four justices of the U S Suprene Court have endorsed
splitting the Ninth Crcuit Court of Appeals, asked who those
four justices are.

MR. HOVE said he could not recall who they were.
REPRESENTATI VE OGG renar ked that he appl auded "this" effort.
Nunber 0487

REPRESENTATI VE GARA said that while he does not have a problem
with the resolution, he does not want to say anything [via the
resolution] that could be construed as insulting, at all, to the
people on the Ninth Grcuit Court of Appeals, whom he doesn't
know. He said he didn't think anything in the resolution was
intended to do that. But, turning attention to page 2, |lines
12-14, he indicated that he would like the commttee to consider
taking out the language that says the Ninth Grcuit Court of
Appeals produces so many opinions that it is virtually
i npossi ble for each judge to thoroughly review each opinion. He
pointed out that in no federal circuit court does any judge read
all the other judges' opinions. "They just don't, unless the
i ssue cones up," he added; therefore, the resolution is accusing
the judges in Ninth Crcuit Court of Appeals of [failing to do]
sonething that judges in the other circuit [courts] don't do.

MR. HOVE, in response, offered that the situation is exacerbated
inthe Ninth Crcuit Court of Appeals by the casel oad.

REPRESENTATI VE GARA said he agrees with nost of the other points
in the resolution and with the point that the Nnth Grcuit
Court of Appeals has too big a casel oad. He added, however,
that he didn't feel it is appropriate for himto be criticizing
Ninth GCrcuit Court of Appeals' judges for behavior that is
consistent with judges' behavior in the other circuit courts.
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He reiterated, "They just don't read all of weach other's

opinions, in any circuit, wunless the issue conmes up before
them™ "I don't know why | would slap at them for doing that,"
he added.

REPRESENTATI VE SAMUELS said he didn't view that |anguage as a
"slap,"” but added that perhaps all «circuit courts should be
| ooked at regarding that issue.

REPRESENTATI VE HOLM offered his belief that had each judge in
the Ninth Crcuit Court of Appeals read all of the other judges

opi ni ons, perhaps that court would not have such a high rate of
reversals in the U S. Suprene Court.

CHAIR MGU RE said she thinks SJR 8 is good resolution, but
added that she is not sure just how many justices will actually
be reading it.

Number 0671

REPRESENTATI VE GARA noted that although the issue before themis
just a resolution and therefore not binding, he did not want to
have a resolution say things that he does not want to say. He
acknow edged that SJR 8 is intended to send a nessage that needs
to be sent. However, regardless of whether the Ninth Crcuit
Court of Appeals is doing a good job or a bad job, he said his
point in disagreeing with the clause that says it is inpossible
for each judge in the Ninth Grcuit Court of Appeals to read
every other judges' opinion is that no judge in any circuit
court reads every opinion from that circuit court. Ther ef or e,
he remarked, he did not know what the point is of including that
| anguage, al though he does agree that the Ninth GCrcuit Court of
Appeal s has too much worKk.

REPRESENTATI VE GARA then turned attention to page 3, lines 19-
21, and asked the commttee to consider taking out that
| anguage. He said:

| don't know that | know for a fact that the [N nth
Circuit Court of Appeals] was so unfamliar with this
Village of Venetie case that that's what caused them
to issue the decision they issued. | assuned they
i ssued the decision they issued because they believed
that they were right, and that they analyzed the case
| aw pretty thoroughly. But if you have information
that they really didn't do any work on that case or
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they didn't do enough work on that case, | guess I'd
like to hear it, but otherwise | see that as a sl ap.

MR. HOVE said he did not have any information on that issue. He
opi ned, however, that it is not a stretch to suggest that a
t hree-judge panel that m ght see an Al askan case only once every
three years probably wouldn't be up to speed on everything it
needs to know. He remarked that Alaska law is very conplex with
regard to Native clains issues, and concluded that the |anguage
on page 3, lines 19-21, is not out of the realmof possibility.

REPRESENTATI VE GARA repli ed: In reality, in no circuit [court]
does any judge see a particular issue froma particular state so
often that he/she beconmes an expert in that state's issue.

CHAI R McGU RE asked whether the | anguage on page 3, lines 19-21,
is in Senator Lisa Murkowski's |egislation.

MR. HOVE said he could not recall. He nentioned, however, that
Senator Lisa Miurkowski's legislation proposes to divide the
court in a slightly different manner than is suggested in SJR 8.

Nunber 0867

REPRESENTATI VE GARA nade a notion to adopt Anmendnent 1, to
delete lines 12-14 from page 2, and delete lines 19-21 from page
3.

Number 0895

CHAIR McGU RE objected for discussion purposes. She suggest ed
that the notion be bifurcated.

Nunber 0937
REPRESENTATI VE GARA wi t hdrew Anendnent 1 as previously stated.

He then nade a notion to adopt a new Anendnent 1, to delete
lines 19-21 from page 3.

CHAIR MGU RE objected. After noting that she did not
necessarily |ike the |anguage on page 2, line 14, she said that
she'd witten her "coment"” on the Village of Venetie case -
referred to on page 3, lines 19-21; had dissected both courts'

opinions; and was surprised to see how nuch larger the N nth
Circuit Court of Appeals' opinion was.
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REPRESENTATIVE OGG said he has read both [opinions], since
Anerican Indian law is a part of his |egal background, and is of
the belief that "there's a difference of opinion, and how you
tip that scale, one way or the other, is such a slight thing,
and it's really reasonable for a court [regardless of its
makeup] to go one way or the other." He opined that the courts

decisions were well witten in both instances, and it is sinply
that the U S. Suprenme Court went a different way. He surm sed
that any case dealing with "Alaska Native law' is going to
create great turnoil. So, although the statenent on page 3,
lines 19-21, may be a fair statenent, he remarked, it may cast
unfair aspersions on the Ninth GCrcuit Court of Appeals that it
does not deserve regarding that particular instance. He said he
woul d support the renoval of that |anguage.

CHAI R MGUlI RE agr eed.

REPRESENTATI VE SAMUELS offered that the |anguage on page 3,
lines 19-21, ties into the language in the two preceding
paragraphs; all three paragraphs together nmake a point regarding
famliarity.

REPRESENTATI VE HOLM suggested that renoving "great” fromline 20
on page 3 mght allay nenbers concerns about casting aspersions.

Nunber 1160

REPRESENTATIVE OGG [made a notion to anend] Anendnent 1, to
remove the specific exanple used on page 3, lines 19-21. He
opined that the Ninth Crcuit Court of Appeals was not at all
unfamliar with the issues in the Village of Venetie case.

REPRESENTATI VE GARA said he considered that to be a friendly
anmendnent to Anendnent 1, and woul d accept it.

Number 1259

CHAIR McGU RE stated that the amendnent to Anmendnent 1 would
result in lines 19-21, page 3, reading: "Whereas this
unfam liarity has resulted in decisions which have caused great
political turnmoil in Al aska;". There being no objection,

Anmendnent 1 was anended.

Number 1292
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CHAIR MGU RE asked whether there were any objections to
Amendnment 1, as anended. There being none, Anendnent 1, as
anended, was adopt ed.

Number 1294

REPRESENTATI VE SAMJELS noved to report SJR 8, as anended, out of
commttee with individual recomendations and the acconpanying
zero fiscal note.

Number 1303

REPRESENTATI VE GRUENBERG objected and then wthdrew his
obj ect i on.

Nunber 1329

CHAIR McGU RE asked whether there were any further objections.
There being none, HCS SIJR 8(JUD) was reported from the House
Judi ci ary Standing Conm ttee.

HB 257 - DI SCLOSURES BY REAL ESTATE LI CENSEES

Nunmber 1347

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 257, "An Act relating to the disclosure
requirenents for real estate licensees, to disciplinary action
against real estate licensees, to private actions against real

estate |icensees, and to real estate |icensee agency
relationships, fiduciary duties, and other duties; and providing
for an effective date.” [Before the conmttee was the proposed

commttee substitute (CS) for HB 257, Version 23-LS0893\Q
Banni ster, 4/28/03, which was adopted as a work draft on
4/ 28/ 03. ]

Nunmber 1376

HEATHER M NOBREGA, Staff to Representative Norman Rokeberg,
Al aska State Legislature, on behalf of Representative Rokeberg
sponsor, noted that there was a new proposed CS for
consi derati on.

Number 1392
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REPRESENTATI VE SAMJELS noved to adopt the proposed CS for HB
257, Version 23-LS0893\U, Bannister, 5/1/03, as the work draft.
There being no objection, Version U was before the committee.

M5. NOBREGA explained that Version U no |longer has the
conmmer ci al [ real est at e] exenpti ons, which sonme realtors

obj ected to. She relayed that the Alaska Association of
Realtors (AAR) has reviewed Version U and, aside from one
suggestion for change, now fully supports the bill. The AAR s
suggestion is to change, on page 4, line 17, "blanket" to
"written preauthorized", and she said she thought that this was
a good suggestion. This change would occur to proposed AS

08.88.396(d), which is a new provision specific to Version U and
which is intended to reflect current real estate practices. She
el abor at ed:

The way [subsection (d) is currently] witten,
basically, from house to house to house, you have to
have a change in paperwork because there is a change
in your <circunstance, and (d) requires, anytine
there's a change [in] circunstance, [that] you get it
in witing. Vell, the reality is, a realtor doesn't
go and change their paperwork [for] every house they
go to depending on who is listing the house and who is

selling the house and what office it is. So this
allows the daily practice of a realtor to show
multiple houses, and not wuntil they decide what a
buyer wants to buy - which house, and what the
relationship is between the buyer and the seller, and
who is the selling agent and who is the listing agent
- once you figure that out, the end, and you' re ready
to wite an offer, then you know exactly what kind of
relationship you're dealing with, and that's when you
get the final - finalized in witing - "this is our
rel ationshi p" [disclosure].

M5. NOBREGA said that although, technically, this practice is
not allowed under current statute, as a practical matter it is
what occurs on a daily basis; therefore, |[proposed subsection
(d)] is intended to nerely reflect current practice.

CHAI R MGUI RE reopened public testinmony on HB 257.
REPRESENTATI VE GARA asked for a conparison between Version U and

Version Q which has already been reviewed by the commttee at
the bill's last hearing.
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M5. NOBREGA relayed that in addition to anmendi ng AS 08. 88. 396(d)

- found on page 4, lines 14-17 - for the previously stated
purpose, the "legislative findings and intent"” |anguage has been
removed, as have the provisions, including their sunset,
pertaining to the exenption of comer ci al r eal estate

transacti ons.
Number 1702

DAVE FEEKEN, Legislative Chair, Al aska Association of Realtors
(AAR), noted that he is a real estate broker in Kenai. He
confirnmed that the AAR al nost wunani nously supports Version U,
reconmends the previously nentioned change, and urges passage of
HB 257.

REPRESENTATI VE GRUENBERG turned attention to page 4, lines 8 and
9, and sought confirmation that the addition of "representation”
and the renoval of "agency" nerely conforns this |anguage to
that of other statutes in Title 8.

M5. NOBREGA confirned that.

REPRESENTATI VE GARA, noting that the prior version intended to
exenpt comrercial real estate transactions from the conmon |aw
princi ples of agency, referred to Section 3, page 3, of Version
U and nentioned that he is still —unconfortable wth the
possibility that deleting "agency" mght also exenpt a real
estate licensee from the fiduciary duties that arise from the
common |aw principles of agency. He asked M. Feeken whet her
the AAR believes that under the |aw of agency, fiduciary duties
bet ween real estate agents and the public should be naintai ned.

MR. FEEKEN opi ned that because the abrogation of the common | aw
principles of agency is not included in Version U a l|icensee
would still have comon law fiduciary duties. Renovi ng
"agency", he posited, wll nmerely standardize the |anguage
t hroughout the real estate statutes, wherein the licensee is
referred to as a real estate |icensee, rather than an agent.

REPRESENTATI VE GARA ar gued:

| guess | worry; it seens to ne ... that if ..
t hroughout the statutes we take out the words
"agency", and throughout the statutes we indicate that
we as a legislature intend that there's not an agency
relationship, and if it doesn't state anynore anywhere
in the statutes that there is an agency relationship,
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I'"'m worried that what we do could be interpreted as

trying to abrogate the agency relationship. Is there
sone other place in the statutes that says there is an
agency relationship if we take ... the word "agency"

out of this section?
Number 1891

MR. FEEKEN said he is not sure on that point. I nstead, he
offered that in the practices of real estate agents, fiduciary
duties are governed by the common |aw of agency, which is not
very sinple to abrogate. He noted that although a nunber of
states have attenpted to abrogate portions of conmon |aw, none
have them have done so successfully. No matter what the
statutes say, the court system uses the common |aw of agency as
its "guidance"” in a dispute.

REPRESENTATI VE GARA said, "So, if we did sonething in this bil
just to nmke sure that ... the comon |aw of agency would
continue, | take it you wouldn't have an objection.”

MR. FEEKEN sai d no, because that's what's in place now.

REPRESENTATI VE  GRUENBERG offered that use of the word
"representation” on page 4, lines 8 and 9, has the sane effect
as using the word "agency", and suggested that perhaps |anguage
could be added to clarify that point.

CHAIR MGU RE agreed to return to that issue after others have
had a chance to testify.

REPRESENTATI VE GARA nentioned that there are four points that
still cause him concern. He turned attention to page 4, lines
14-17, and asked M. Feeken what the term "witten preauthorized
consent" entails and when it would cone into play.

MR. FEEKEN expl ai ned:

What is common practice in the industry is, when you
take a listing, or soneone puts a property on the
market, there's a discussion of agency at that tine.
And it's fairly comon for the listing agent to obtain
witten, preauthorized consent to basically show the
property thenselves and enter into the potential dual-
agency, dual-representation situation at that tine.
That was not clear in the [current subsection (d)] as
to what happened when ... a particular buyer was
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f ound. The interpretation of the [current subsection
(d)] was that that had to be reestablished in witing
at that point. This [proposed new |anguage] is just
toclarify what's really the practice in the industry.

Nunber 2028
REPRESENTATI VE GARA repl i ed:

| guess what |I'm worried is happening here is -- |
mean, | think we're both on board that we want
custoners to know if there's a dual agency at sone
point, so we want sonme sort of disclosure if that
happens. "' m wondering whether this new | anguage, by
allowing a witten preauthorized consent, gives the
agent the right to, just at +the outset of the
rel ati onship, state to the client, "Look, |'m not
representing anybody else, |I'm just representing you,
but would you mnd signing this form docunent that
says you're giving nme preauthorization to represent
both sides if that ever occurs in the future.” l's
that the kind of docunent we're tal king about?

MR. FEEKEN explained that the docunent says that the seller
acknow edges - or doesn't acknow edge, if he/she doesn't want it

to happen - that there is a potential for that agent to nove
into a neutral position in which he/she will wthhold certain
confidential information, for exanple, what the seller is
willing to take for the property and what the buyer is wlling
to pay for the property. These are the nobst conmon issues of
confidentiality that the agent would retain. Condi tion of the
property and "all of that" is still passed freely back and

forth, he assured the conmttee. The seller, at the tinme of the
listing, has the ability to reject that option if he/she prefers
the agent to fully represent hinm her through the entire process.
He remarked that as a practical nmatter, such does not happen
very often. He nentioned that this docunent would be presented
to the client at the outset of the relationship, and he offered
to fax nmenbers a copy so they could see the wording.

REPRESENTATI VE GARA sai d that woul d be hel pful.
Number 2172
LINDA S. GARRI SON, Broker, AAR #1 Buyer's Agency, first relayed

that HB 257 would neither hurt nor help her conpany. She
remar ked that although testinony has indicated that the purpose
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of HB 257 is to bring statute in line wth industry practice,
there has been no nention that the bill wuld offer any
additional public or consuner protection. She opined that
current statute and common |aw work well as is. She suggest ed
that the assertion that new disclosure docunentation nust
provided to the seller every time a different prospective buyer
| ooks at a piece of property is inaccurate. The agent has the
option of sinply telling prospective buyers that he/she
represents the seller. In conclusion, she said that her concern
centers around the fact that certain nenbers of the industry are
attenpting to change the law to conform to how they conduct
busi ness, rather than conform ng how they conduct business wth
current |aw, which, she reiterated, works well as is.

Nunmber 2266
DAVID A. GARRI SON, Associ ate Broker, AAR #1 Buyer's Agency, said

that although he could agree with the provision in the bill
pertaining to witten preauthorization and with the addition of

"l essee” and "lessor", and would like to see those itens nove
forward, he thinks that the rest of the bill could be gotten rid
of . He then turned attention to page 3, line 3, and said that

renmoving "agency" from that provision, which pertains to what
real estate exam nations may include, does not nmake any sense

what soever because agency, not "real estate | i censee
rel ationships”, is what needs to be taught. He nentioned,
however, that if "real westate |icensee relationships" were
followed by ", agency”, it mght resolve his concern. He

offered his belief that the reason [proponents of HB 257] want
to elimnate "agency" is because "they don't even want to teach
it."

MR. GARRI SON nentioned that he was one of the nenbers of the AAR

who voted not to support [the |egislation]. He suggested that
the commttee keep the word "agency" in this proposed statute:
Way call sonmething, sonething else if it's still a duck?" He
also nentioned that he would like to see the Real Estate

Comm ssion be responsible for creating the agency [disclosure]
form that's to be presented to buyers and sellers, receipt of
which is to be acknow edged at "first substance contact," just
as it is responsible for creating the disclosure formthat's to
be presented to the buyer. On the issue of disclosing one's
representation, that is sonmething that can be added to one's e-
mail nmessages so that every recipient is informned. In
conclusion, he offered that the bill should be narrowed down to
just fix the perceived problem of the agent having to get
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written authorization for each buyer in order to act in a dual-
agency capacity.

TAPE 03-49, SIDE B
Nunmber 2393

REPRESENTATI VE GARA said he still has concerns about the
| anguage contained in what is now proposed AS 08.88.396(e),
whi ch says:

(e) The failure of the licensee to nmake a witten
di sclosure as required by this section or to obtain a
written acknow edgnent or consent as required by this
section does not give a person a cause of action
against the licensee for the failure. However, this
subsection does not limt a person's ability to take
any other action or pursue any other renedy to which
the person may be entitled under other law to recover
for danages or | osses suffered.

REPRESENTATI VE GARA asked M. Garrison if it would trouble him
as an agent, to be held liable for not naking witten disclosure
of dual representation.

MR. GARRI SON, in response, nentioned that the courts have held
that al t hough dual agency is not a good idea in the first place,
it should definitely be disclosed if it is going to be done. He
said he thought there definitely should be sone strong
puni shnment for failure to disclose, and suggested deleting all
of [subsection] (e).

MS5. GARRI SON added that any tinme the public's legal recourse is
taken away, it negates the purpose of having checks and
bal ances.

CHAIR MGQUI RE, after determning that no one else wshed to
testify on HB 257, closed public testinony.

Number 2295
REPRESENTATI VE SAMUJELS made a notion to adopt Anendnment 1. page
4, line 17, delete "blanket"” and insert "witten preauthorized".

There bei ng no objection, Amendnent 1 was adopt ed.

Nunber 2259

HOUSE JUD COW TTEE - 18- May 2, 2003



REPRESENTATI VE OGG nade a notion to adopt Amendnent 2: page 3,
line 3, after "real estate |icensee relationships,” insert "l|aw
of agency, ".

Nunmber 2236

CHAIR McGU RE objected for the purpose of discussion. She noted
that testinony has indicated that the common |aw of agency wll
apply regardl ess of whether there is reference to it in statute.
She then invited Ms. Nobrega to comment.

M5. NOBREGA remarked that all |ast year, an agency task force
has been discussing this issue. "W know that agency exists as
far as real estate goes; whether or not we want it to exist and
have a different type of relationship is sonething we've been
di scussing,"” she added. House Bill 257 does not abrogate the
common | aw of agency, she stated. In response to a question,
she said that neither she nor the sponsor object to Armendnent 2.

REPRESENTATI VE OGG said that Amendnent 2 would nerely clarify
that the |aw of agency is sonething that a real estate |icensee
shoul d know in order to pass a real estate exam nation

Number 2164

CHAIR McGU RE withdrew her objection to Amendnent 2, and asked
whet her there were any further objections. There being none,
Amendnent 2 was adopt ed.

Number 2155

REPRESENTATI VE GARA nmade a notion to adopt Anendnent 3, to
reinsert "agency" on page 3, lines 13, 17, 19, [and 28]. He
offered that doing so would clarify that the relationship
remai ns an agency rel ati onship.

Nunber 2132

CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG asked whether the sane should be done
on |line 22.

CHAIR McGU RE pointed out that line 22 says "an agent" rather
t han "agency".
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REPRESENTATI VE GARA said he did not think altering line 22 woul d
be necessary.

CHAIR MGUI RE surm sed that by reinserting "agency" on |lines 13,
17, 19, and 28, Representative Gara is sinply seeking to amend
the areas of statute that refer to the agency relationship
itself, which is not what the |anguage on |line 22 refers to.

MS. NOBRECA i ndi cated that Amendnent 3 is acceptable.
Nurmber 2064

CHAIR McGUIRE withdrew her objection to Anmendnent 3, and asked
whet her there were any further objections. There being none,
Amendnent 3 was adopt ed.

Number 2055

REPRESENTATI VE GRUENBERG nmade a notion to adopt Anendnent 4, on
page 4, lines 8 and 9, to [insert] "agency" in front of
"representation”.

Nunber 2020
CHAI R MGUI RE obj ected for the purpose of discussion.
M5. NOBREGA i ndicated that Arendnment 4 is acceptable.
Nunmber 2011

CHAIR McGUI RE withdrew her objection to Amendnent 4, and asked
whet her there were any further objections. There being none,
Amendnent 4 was adopt ed.

REPRESENTATI VE GRUENBERG turned attention back to Section 4,
whi ch adds new subsection (e) to AS 08.88. 396. He suggested
that if the intent of that |anguage is to excuse an agent from
providing witten disclosure at a particular point in time such
as when a buyer first views the property, it mght be helpful to
have a conceptual amendnent that specifies exactly that.

Nunber 1971
REPRESENTATI VE GRUENBERG made a notion to adopt Conceptual
Amendnent [5]: [on page 5, lines 19-20] replace "as required by

this section” with sonething like "at the time the person viewed
the property"”.
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Number 1959

CHAI R McGQUJI RE obj ect ed. She posited that the goal of Section 4
is to clear up sonme msunderstandings that have occurred due to
perceptions of what's required at what tine. She opined that
[ Conceptual Amendnent 5] would nuddl e the issue nore.

REPRESENTATI VE GRUENBERG replied that he nerely wants to nake
Section 4 nore specific than what is done by use of the term"as
required by this section”, which, he suggested, refers back to
page 3, lines 14-15, which says: "at the tinme that the |icensee
begins to provide specific assistance to |locate or acquire rea
estate for the buyer [or |essee]".

Nunber 1901

REPRESENTATI VE GRUENBERG after indicating a desire to change
[ Conceptual Amendnent 5], nmade a notion to word it such that it
woul d replace "as required by this section” with "at the tine
that the licensee begins to provide specific assistance to
| ocate or acquire real estate for the buyer [or |essee]".

Nunber 1881

CHAI R MGUI RE obj ected for the purpose of discussion.

Nunber 1874

REPRESENTATI VE  NORMAN  RCKEBERG Al aska State Legislature,
sponsor, noted that there are other points in tinme to be

considered; aside from that which is specified on page 3, Ilines
14-15, another point in time, for exanple, is referenced on page
3, lines 25-26. He offered that by using the term "as required
by this section", the drafter is sinply econom zing on |anguage,
and thus [Conceptual Amendnent 5] is redundant. He assured the
commttee that Section 4 wll not abrogate the duties required

by Section 3.

Nunber 1802

REPRESENTATI VE GRUENBERG wi t hdrew [ Concept ual Anmendnent 5].
REPRESENTATI VE OGG suggest ed, however, that perhaps sone

standard | anguage from the Uniform Commercial Code could be used
to clarify the issue. For exanple, in dealings between
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i ndi viduals and/or busi ness entities, the term "within a
reasonabl e tine" is used.

Nunber 1759

REPRESENTATI VE OGG [made a notion to adopt Conceptual Anendnent
6], to alter page 4, lines 19-20, so that it would read: "The
failure of a licensee to nake a witten disclosure within a
reasonable tinme as otherwse required by this section". He
suggested that [Conceptual Anmendnent 6] would provide sone
clarity as to when witten disclosure nust occur, while still
ensuring that sonmeone making his/her best effort to conply wll
not be penali zed.

REPRESENTATI VE ROKEBERG ar gued, however, that Section 4 nerely
provides for a "licensing action,” rather than a cause of action
for damages. He said that al t hough he appreciates
Representative (Ogg's concern, tinmeliness per se should not be
grounds for a cause of action for damages; by inserting a
specific time, the issue would then be raised to a |evel where
it would have to be decided by the courts.

CHAIR McGUI RE opined that the "reasonable tine" standard would
not engender a cause of action because it does not describe a
specific tine. She indicated that such |anguage wouldn't be
ei t her confusing or bur densone. From the consuner's
perspective, she added, timng is a part of neaningful
di scl osure; for exanple, if disclosure of agency representation
occurs three nonths into the relationship, that disclosure is
meani ngl ess.

REPRESENTATI VE ROKEBERG of fered, however, that the |anguage on

page 3, lines 14-15, which says, "at the time the I|icensee
begins to provide specific assistance", raises questions of what
that is and when it occurs. Therefore, adding the phrase

"within a reasonable tine", would nake the issue convol uted, he
remar ked.

M5. NOBREGA added the comment that because the timng issue has
becone a subject of debate, staff in the attorney general's
office is working on changes to the regulations in an effort to
define what tineliness neans. She suggested that at this point,
nothing nore should be added [to the |anguage in Section 4];
instead, it would be better to allow the issue to be addressed
via regul ation.
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REPRESENTATI VE ROKEBERG said he would be happy to provide
menbers with a draft copy of those [proposed forthcom ng]
regul ati ons.

CHAIR MGU RE said she agrees that statute should not be witten
so specifically that it results in the mcromnaging of
activities over the long term She said that wupon further
consideration, it is clear that Section 4 does refer back to and
is triggered by the | anguage on page 3, lines 14-15, which says,

"at the time that the licensee begins to provide specific
assistance to locate or acquire real estate for the buyer [or
| essee] ". She remarked that making changes to regulations

sounds like a better way to address this issue.
Number 1530

CHAIR MGJURE said she wuld naintain an objection to
[ Conceptual Anmendnent 6].

REPRESENTATIVE GARA offered that there are tw different
probl ens being di scussed. He el aborat ed:

You're supposed to give witten disclosure, and we
want real estate agents to give witten disclosure of

a conflict. The question is, when do you give the
witten disclosure. And, generally, | don't think
people really have a hard time with that: it's when

you contract to do the work for the party. But if at
sone point sonebody wants to better define that tine
period by regulation, that's fine - or even by
statute, that's fine. So that's a separate problem

The problem raised by Representative Ogg is, should we
|l et real estate agents off the hook when they don't

give witten disclosure of a conflict. And |

recall the testinony the sane way as related by
[ Representative (Ogg], it was that ... we, as real
estate agents, don't want to be held liable for

failing to give sonebody witten disclosure on Mnday,
when we started the relationship, when in fact we gave
it to them Tuesday or Wdnesday or Thursday. And |
under stand t hat.

So, | think that ... the suggestion by Representative
Qgg - to insert sonewhere in Section 4 that ... the
witten disclosure is provided within a reasonable
time - is a good one, [although] we'd have to sit down
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and scratch out the |anguage. But the nonent you
renove liability for not revealing a conflict is the
nonent you nake the duty neaningless to a consuner.
So, |I think we can achieve the intentions of those
who've requested this protection, but also do it
carefully so that we're not throw ng the baby out with
t he bat hwat er.

Nunber 1447

REPRESENTATI VE OGG said that regardl ess of whether |anguage such
as is found page 3, lines 14-15, is placed in regulation, also
altering Section 4 of HB 257 is not going to conplicate the
provi sion on page 3. Al'l [Conceptual Anmendnent 6] will do, he
opined, is to say that if and when regulations are changed to
stipulate when that trigger is, then a licensee nust nake

witten disclosure within a reasonable tine from that point in
time stipulated by regulation. He posited that if [Conceptua
Amendnment 6] is not adopted, it exenpts a licensee from ever
providing witten disclosure, regardless of what point in tine
is later stipulated by regul ation.

REPRESENTATI VE GRUENBERG remarked that his concern centers on

the fact that "as" - which is used on page 4, line 20 - can be
read in two ways. It can be read to nean either "at the tine"
or "in the manner." Thus line 20 could be read to nean "obtain

a witten acknow edgenent or consent 'at the time' required by
this section" or "obtain a witten acknow edgenment or consent
"in the manner' required in this section.” He offered his
belief that the intent was to have "as" nean "at the tinme," and
suggested changi ng the | anguage to that effect.

REPRESENTATI VE ROKEBERG argued that the phrase, "at the tinme" is
the crux of the problem "in the field, out there in the real
world."” Wien is that tine?

REPRESENTATI VE GRUENBERG, in response, pointed out that the

remai nder of HB 257 nmakes certain requirenments. "And what we're
doing here,” he remarked, "is creating additional confusion by
the way ... we're (indisc. - voice faded away) because of the
word 'as'."

REPRESENTATI VE ROKEBERG said he respectfully disagrees wth
Representati ve G uenberg. "What we're talking about here is,
what's the renmedy; if there is a failure on the part of this
type of a disclosure, and it's in the main a technical problem
then ... the bill provides for a |esser renedy than another type
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of cause of action,"” he added, "unless there was actual damages
t hat occurred.”

CHAIR MGU RE noted that the issue before the conmttee is
whet her to adopt [ Conceptual Anendnent 6]. She indicated that
she is still maintaining her objection.

Nunmber 1187

REPRESENTATI VE GRUENBERG offered a conformng anmendnent to
Conceptual Anendnent 6 such that Iine 20 would read: "obtain a
written acknow edgenent within a reasonable tine as required by
this section".

REPRESENTATI VE OGG i ndi cated that he woul d accept that anendnent
to Conceptual Anmendnent 6. [ No objection was stated, and the
anendnent to Conceptual Anendment 6 was treated as adopted.]

REPRESENTATI VE = GARA  sought confirmation t hat Concept ual
Amendnent 6 [as anended] would nean that liability should attach
if no witten consent is provided within a reasonable tine.

REPRESENTATI VE OGG agr eed.
Nunber 1139

REPRESENTATI VE GARA made what he called a friendly restatenent
of Conceptual Amendnent 6 [as anended]: "There should still be
a cause of action unless the real estate agent fails to provide
witten disclosure within a reasonable tine."

CHAIR MQGQJ RE asked Representati ve Qgg if he accepts
Representative Gara's |[restatenent] that "there should be a
cause of action".

REPRESENTATI VE OGG sai d he accepts.

Number 1070

A roll call vote was taken. Representatives (Ogg, Holm Gara,
and G uenberg voted in favor of Conceptual Anendnment 6, as
anended. Representati ves Sanuels, Anderson, and MQiire voted

against it. Therefore, Conceptual Anendnent 6, as anended, was
adopted by a vote of 4-3.
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The commttee took an at-ease from 5:20 p.m to 5:22 p.m
[during which Representative Holm indicated a desire to change
his vote].

Number 1022

REPRESENTATI VE HOLM [ noved that the commttee rescind its action
i n adopting Conceptual Amendnent 6, as anended].

Nunber 0977

A roll call vote was taken. Representatives Holm Sanuel s,
Gara, Anderson, Ogg, and MQGuire voted in favor of the
commttee's rescinding its action in adopting Conceptual
Amendnent 6, as anended. Representative G uenberg voted agai nst
it. Therefore, the conmittee rescinded its action by a vote of
6- 1.

Number 0952

A roll call vote was taken. Representatives Gara, G uenberg

and Ogg voted in favor of adopting Conceptual Anendnment 6, as
anended. Representatives Sanuels, Anderson, Holm and MCQuire
voted against it. Therefore, Conceptual Anendnent 6, as
anended, failed by a vote of 3-4.

Nunber 0939

REPRESENTATI VE GARA nmade a notion to adopt Anendnent 7, to
delete Section 5. He said he didn't think that [HB 257] should
be applied retroactively.

Number 0928

CHAI R McGUI RE obj ect ed.

Nunber 0832

A roll call vote was taken. Representatives Gara, G uenberg
and Ogg voted in favor of Amendnment 7. Representatives Anderson
Holm Sanmuels, and MQ@ire voted against it. Ther ef or e,

Amendnent 7 failed by a vote of 3-4.
Nunber 0822

REPRESENTATI VE HOLM noved to report the CS for HB 257, Version
23-LS0893\U, Bannister, 5/1/03, as anended, out of commttee
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with individual recomendations and the acconpanying [zero]
fiscal note. There being no objection, CSHB 257(JUD) was
reported fromthe House Judiciary Standing Committee.

ADJ QURNVENT

Number 0815

There being no further business before the commttee, the House
Judiciary Standing Conm ttee neeting was adjourned at 5:33 p.m
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