ALASKA STATE LEG SLATURE
HOUSE JUDI CI ARY STANDI NG COW TTEE
April 30, 2003
3:10 p. m

MVEMBERS PRESENT

Representative Lesil MGQuire, Chair
Representati ve Tom Anderson, Vice Chair
Representative Jim Hol m

Representati ve Dan Ogg

Represent ati ve Ral ph Sanuel s
Representative Les Gara

Representati ve Max Gruenberg

VEVMBERS ABSENT
Al l nmenbers present
COW TTEE CALENDAR

HOUSE BILL NO 24
"An Act relating to intergovernnental agreenents regarding
managenent of fish or gane."

- MOVED CSHB 24(JUD) OUT OF COWM TTEE

HOUSE BI LL NO. 225

"An Act relating to certain civil actions brought by the
attorney general under nonopoly and restraint of trade statutes;
relating to the award of danages in actions brought under those
statutes; and providing for an effective date.™

- MOVED HB 225 QUT OF COW TTEE

HOUSE BI LL NO. 245

"An Act relating to certain suits and clains by nenbers of the
mlitary services or regarding acts or omssions of the
organized mlitia; relating to liability arising out of certain
search and rescue, civil defense, honeland security, and fire
managenment and firefighting activities; and providing for an
effective date.”

- HEARD AND HELD

CS FOR SENATE BILL NO. 49( STA)
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"An Act making corrective anendnents to the Al aska Statutes as
reconmended by the revisor of statutes; and providing for an
effective date.”

- HEARD AND HELD
HOUSE BILL NO. 36
"An Act relating to electronic nail activities and nmaking
certain electronic mail activities unfair nethods of conpetition
or unfair or deceptive acts or practices under the Act
enunerating unfair trade practices and consuner protections.”

- MOVED CSHB 36(L&C) OUT OF COW TTEE
CONFI RVATI ON HEARI NG

Conmmi ssi on on Judi ci al Conduct

Ri chard Burton - Ketchi kan
- CONFI RVATI ON HEARI NG POSTPONED
HOUSE JO NT RESCLUTI ON NO. 4
Proposing an anendnent to the Constitution of the State of
Al aska relating to the duration of a regular session.
- BILL HEARI NG POSTPONED TO 05/ 02/ 03
PREVI QUS ACTI ON
BILL: HB 24

SHORT TI TLE: AGREEMENTS ON MANAGEMENT OF FI SH AND GAMVE
SPONSCR( S) : REPRESENTATI VE( S) WVEYHRAUCH, WHI TAKER

Jrn-Date Jr n- Page Action

01/ 21/ 03 0037 (H PREFI LE RELEASED (1/ 10/ 03)

01/ 21/ 03 0037 (H READ THE FI RST TI ME -
REFERRALS

01/ 21/ 03 0037 (H RES, JUD

03/ 05/ 03 (H RES AT 1:00 PM CAPI TCOL 124

03/ 05/ 03 (H Heard & Held

03/ 05/ 03 (H M NUTE( RES)

03/07/ 03 (H RES AT 1:00 PM CAPI TCOL 124

03/ 07/ 03 (H Moved CSHB 24(RES) Qut of
Comm ttee

03/07/ 03 (H M NUTE( RES)

03/ 10/ 03 0487 (H RES RPT CS(RES) NT 4DP 3NR
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03/ 10/ 03 0487 (H) DP: HEI NZE, GATTO, LYNN,
FATE;
03/ 10/ 03 0487 (H) NR: KERTTULA, GUTTENBERG
MASEK
03/ 10/ 03 0488 (H) FN1: ZERO (H. RES)
04/ 09/ 03 (H JUD AT 1: 00 PM CAPI TOL 120
04/ 09/ 03 (H Schedul ed But Not Heard
04/ 11/ 03 (H) JUD AT 1:00 PM CAPI TOL 120
04/ 11/ 03 (H) Heard & Hel d
M NUTE( JUD)
04/ 25/ 03 (H) JUD AT 1:00 PM CAPI TOL 120
04/ 25/ 03 (H Meet i ng Post poned to 4/28/03
04/ 28/ 03 (H) JUD AT 1:00 PM CAPI TOL 120
04/ 28/ 03 (H Heard & Held -- Meeting
Post poned to 2: 00 PM - -
04/ 28/ 03 (H) M NUTE( JUD)
04/ 30/ 03 (H) JUD AT 1:00 PM CAPI TOL 120
BILL: HB 225

SHORT TI TLE: MONOPOLY AND RESTRAI NT OF TRADE ACTI ONS
SPONSOR(S): RLS BY REQUEST OF THE GOVERNOR

Jrn-Date Jrn- Page Action

03/ 28/ 03 0675 (H READ THE FI RST TI ME -
REFERRALS

03/ 28/ 03 0675 (H EDT, JUD

03/ 28/ 03 0675 (H FN1: | NDETERM NATE( LAW

03/ 28/ 03 0675 (H GOVERNOR S TRANSM TTAL LETTER

04/ 16/ 03 (H EDT AT 5:00 PM CAPI TOL 124

04/ 16/ 03 (H Moved Qut of Conmittee

04/ 16/ 03 (H M NUTE( EDT)

04/ 17/ 03 1024 (H) EDT RPT 4DP 1NR

04/ 17/ 03 1024 (H DP: DAHLSTROM KOTT, Cl SSNA,
HEI NZE;

04/ 17/ 03 1024 (H NR: CRAWFORD

04/ 17/ 03 1024 (H FN1: | NDETERM NATE( LAW

04/ 30/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 245

SHORT TI TLE: SU TS & CLAI MS: M LI TARY/ FI RE/ DEFENSE
SPONSCR(S): RLS BY REQUEST CF THE GOVERNOR

Jrn-Date Jr n- Page Action

04/ 04/ 03 0777 (H READ THE FI RST TI ME -
REFERRALS

04/ 04/ 03 0777 (H M.V, JUD, FIN

04/ 04/ 03 0778 (H FN1: ZERQ( LAW
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04/ 04/ 03 0778 (H) FN2: ZERQ( DNR)

04/ 04/ 03 0778 (H FN3: | NDETERM NATE( ADM
FORTHCOM NG

04/ 04/ 03 0778 (H) GOVERNOR S TRANSM TTAL LETTER

04/ 08/ 03 0859 (H FN3: | NDETERM NATE( ADM
RECEI VED

04/ 11/ 03 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 11/ 03 (H) <Bi || Hearing Postponed>

04/ 15/ 03 (H) M.V AT 3: 00 PM CAPI TOL 124

04/ 15/ 03 (H Moved CSHB 245(M.V) CQut of
Conmittee
M NUTE( MLV)

04/ 16/ 03 1007 (H M.V RPT CS(M.V) NT 1DP 2DNP
INR 2AM

04/ 16/ 03 1007 (H DP: LYNN; DNP: GRUENBERG
Cl SSNA;

04/ 16/ 03 1007 (H NR  MASEK; AM WEYHRAUCH,
FATE

04/ 16/ 03 1008 (H FN1: ZERQ( LAW

04/ 16/ 03 1008 (H) FN2: ZERQO( DNR)

04/ 16/ 03 1008 (H) FN3: | NDETERM NATE( ADM)

04/ 16/ 03 1008 (H REFERRED TO JUDI Cl ARY

04/ 16/ 03 (H JUD AT 8:00 AM CAPI TOL 120

04/ 16/ 03 (H) <Bi || Hearing Postponed>

04/ 28/ 03 (H JUD AT 1:00 PM CAPI TOL 120

04/ 28/ 03 (H Heard & Held
M NUTE( JUD)

04/ 30/ 03 (H JUD AT 1:00 PM CAPI TOL 120

BILL: SB 49

SHORT TI TLE: 2003 REVI SOR' S BI LL
SPONSCR(S): RLS BY REQUEST OF LEG SLATI VE COUNCI L

Jrn-Date Jrn- Page Action

01/ 31/ 03 0087 (S READ THE FI RST TI ME -
REFERRALS

01/ 31/ 03 0087 (S STA, JUD

02/ 20/ 03 (S STA AT 3:30 PM BELTZ 211

02/ 20/ 03 (S Moved CSSB 49( STA) Qut of
Comm ttee

02/ 20/ 03 (S M NUTE( STA)

02/ 24/ 03 0256 (S STA RPT CS 5DP SAME TI TLE

02/ 24/ 03 0256 (S DP: TAYLOR, HOFFMAN, CONDERY,

02/ 24/ 03 0256 (S DYSON, GUESS

02/ 24/ 03 0257 (S FN1: ZERQ( S. STA)

03/ 17/ 03 (S JUD AT 1:30 PM BELTZ 211

03/ 17/ 03 (S Heard & Held
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M NUTE( JUD)

04/ 07/ 03 (S) JUD AT 1:30 PM BELTZ 211

04/ 07/ 03 (S) Moved CSSB 49( STA) CQut of
Comm ttee
M NUTE( JUD)

04/ 08/ 03 0745 (9 JUD RPT CS(STA) 2DP 2NR

04/ 08/ 03 0745 (S DP: SEEKI NS, THERRI AULT;

04/ 08/ 03 0745 (S) NR ELLI'S, FRENCH

04/ 08/ 03 0745 (S) FN1: ZERQ( S. STA)

04/ 09/ 03 0783 (S) RULES TO CALENDAR 4/ 10/ 2003

04/ 10/ 03 0783 (S) READ THE SECOND TI ME

04/ 10/ 03 0783 (S) STA CS ADOPTED UNAN CONSENT

04/ 10/ 03 0783 (S) ADVANCED TO THI RD READI NG
UNAN CONSENT

04/ 10/ 03 0784 (S READ THE THI RD Tl ME CSSB
49( STA)

04/ 10/ 03 0784 (S) PASSED Y19 N E1

04/ 10/ 03 0784 (S EFFECTI VE DATE(S) SAME AS
PASSAGE

04/ 10/ 03 0794 (S) TRANSM TTED TO (H)

04/ 10/ 03 0794 (S) VERSI ON: CSSB 49( STA)

04/ 11/ 03 0925 (H READ THE FI RST TI ME -
REFERRALS

04/ 11/ 03 0925 (H STA, JUD

04/ 22/ 03 (H STA AT 8: 00 AM CAPI TOL 102

04/ 22/ 03 (H Heard & Held
M NUTE( STA)

04/ 24/ 03 1109 (H STA REFERRAL WAI VED

04/ 24/ 03 (H) STA AT 8: 00 AM CAPI TOL 102

04/ 24/ 03 (H Wai ved out of Committee to
JuD

04/ 24/ 03 (H) M NUTE( STA)

04/ 30/ 03 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 36

SHORT TI TLE: ELECTRONI C MAI L
SPONSOR( S) :  REPRESENTATI VE( S) GARA

Jrn-Date Jr n- Page Action

01/ 21/ 03 0041 (H PREFI LE RELEASED (1/10/03)

01/21/03 0041 (H READ THE FI RST TI ME -
REFERRALS

01/21/03 0041 (H L&C, JUD

01/ 27/ 03 0079 (H COSPONSOR( S) :  FOSTER

02/ 12/ 03 0201 (H COSPONSOR( S) : HEI NZE, MEYER,
MOSES,

02/ 12/ 03 0201 (H KOOKESH, CROFT, CRAWFCRD,
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02/ 12/ 03 0201 (H)
02/ 12/ 03 0201 (H)
02/ 18/ 03 0232 (H)
02/ 19/ 03 (H)
02/ 19/ 03 (H)
02/ 19/ 03 (H)
03/ 10/ 03 (H)
03/ 10/ 03 (H)
03/ 12/ 03 0506 (H)
03/ 12/ 03 0506 (H)
03/ 12/ 03 0506 (H)
03/ 12/ 03 0507 (H)
04/ 30/ 03 (H)

W TNESS REG STER

REPRESENTATI VE BRUCE WEYHRAUCH
Al aska State Legislature
Juneau, Al aska

POSI TI ON STATEMENT:

GUTTENBERG,

STEVENS, Cl SSNA, MCGUI RE,
KAPSNER,

GRUENBERG, W LSON, LYNN,
VEYHRAUCH

COSPONSOR('S) : DAHLSTROM
L&C AT 3:15 PM CAPI TOL 17
Heard & Hel d

M NUTE( L&C)

L&C AT 3:15 PM CAPI TOL 17
Moved CSHB 36(L&C) Qut of
Comm ttee

M NUTE( L&C)

L&C RPT CS(L&C) NT 6DP
DP: LYNN, GATTO, CRAWFORD,
GUTTENBERG,

DAHLSTROM ANDERSON

FN1: ZERQ LAW

JUD AT 1: 00 PM CAPI TOL 120

Sponsor of HB 24.

CLYDE (ED) SN FFEN, JR., Assistant Attorney General

Fair Busi ness Practices Section
Cvil Division (Anchorage)
Department of Law (DQL)
Anchor age, Al aska

POSI TI ON  STATEMENT:

Pr esent ed

HB 225 on behalf of the

adm ni stration; provided comrents on HB 36.

GAl L VO GTLANDER, Assistant Attorney Ceneral

Speci al Litigation Section
Cvil Division (Anchorage)
Depart ment of Law (DQL)
Anchor age, Al aska

POSI TI ON  STATEMENT:
information and
adm ni strati on.

DEAN BROWN, Deputy Director
Central Ofice
Di vision of Forestry
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Departnent of Natural Resources

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 245, testified in
support of immunity for state firefighters.

W LLI AM TANDESKE, Comm ssi oner

Departnent of Public Safety (DPS)

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of HB 245, commented on
immunity for search and rescue operations, and responded to
guesti ons.

PAM FI NLEY, Revisor of Statutes

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of SB 49, spoke as the
revisor of statutes and responded to questions.

ACTI ON NARRATI VE

TAPE 03-47, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 3:10 p.m Represent ati ves
McGuire, Anderson, Holm Cgg, and Sanuels were present at the
call to order. Representatives G uenberg and Gara arrived as
the neeting was in progress.

HB 24 - AGREEMENTS ON MANAGEMENT OF FI SH AND GAME

Nunmber 0026

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 24, "An Act relating to intergovernnental
agreenents regardi ng managenent of fish or gane.” [Adopted as a
work draft for HB 24 and anended on 4/28/ 03 was the docunent
titled "Suggested Language for CS for House Bill No. 24(RES).]

Nunber 0046
REPRESENTATI VE SAMUJELS noved to adopt the proposed commttee
substitute (CS) for HB 24, Version 23-LS0135\V, Uernohle,

4/ 29/ 03, as the work draft. There being no objection, Version V
was before the conmttee.
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Nunmber 0068

REPRESENTATI VE BRUCE WEYHRAUCH, Al aska State Legislature, joint
sponsor of HB 24, explained that Version V incorporates both the
intent of the sponsors and the sentinent expressed by the
committee at the bill's last hearing, to make HB 24 as broad as
possible to include all agreenents between federal and state
agenci es regardi ng managenent of fish or ganme. He noted that in
Section 1, by using the phrase "Nothing 1in this title
aut hori zes", the drafter conforned proposed AS 16.20.010(c) to
existing statute via a parallel sentence structure. He al so
noted that the language in Section 2 was suggested by
[ Legi slative Legal and Research Servi ces] to allow for
transitions from any existing agreenents and to renobve any
argunment that HB 24 creates an inpairnent of a contract. In
concl usion, he urged the conmttee's support.

Number 0272

REPRESENTATI VE SAMUJELS noved to report the proposed (CS) for HB
24, \Version 23-LS0135\V, Uernmohle, 4/29/03, out of conmttee
with individual recommendations and the acconpanying zero fiscal
notes. There being no objection, CSHB 24(JUD) was reported from
t he House Judiciary Standing Committee.

HB 225 - MONOPOLY AND RESTRAI NT OF TRADE ACTI ONS

Nunmber 0335

CHAI R Mc@U RE announced that the next order of business would be
HOUSE BILL NO 225, "An Act relating to certain civil actions
brought by the attorney general under nonopoly and restraint of
trade statutes; relating to the award of damages in actions
brought under those statutes; and providing for an effective
date."

Nunber 0359

CLYDE (ED) SNFFEN, JR, Assistant Attorney Ceneral, Fair
Busi ness Practices Secti on, G vil Di vi sion (Anchor age) ,
Department of Law (DOL), said that HB 225 is actually a very
sinple bill that asks for a change in Alaska's antitrust law to
allow the attorney general to bring actions for indirect damages
on behalf of consuners. He referred to a chart, which was
provided to nenbers, and said that wunder current state and
federal antitrust law, iif there is an "illegal antitrust
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conspiracy” or other antitrust conduct occurring between a
couple of suppliers of a product that results in the price of
that product staying artificially inflated, those prices are
generally passed on down through "the chain"™ - shown in the
chart - to the consuner, who is an indirect purchaser. He noted
that this is what is neant by the termindirect purchaser.

MR.  SNIFFEN explained that under <current law, in "this"
scenario, the only person who could actually bring an antitrust
claim would be the inporter, because the inporter actually

purchased the product directly from "the bad people" - the
peopl e who engaged in the wongful conduct; the inporter is the
di rect purchaser. Referring again to the chart, he noted that

as a practical matter, not all of the people outlined in the
chain shown in the chart may be participating in a given
situation. For exanple, there may a conspiracy between a couple
of distributors, and consuners would still be wthout a renedy
to sue those people for antitrust damages.

MR. SNIFFEN said that the reason [the attorney general] can't
represent consuners against people upstream "in this kind of
scenario" is because of a 1977 U.S. Suprene Court case called
IIlinois Brick Co. v. Illinois. Since that decision, he noted,
many states have adopted their own antitrust statutes that "fix
this" and allow state antitrust |law to reach upstream antitrust
violators by representing consuners who are indirect purchasers.
Specifically, 30 states have adopted such a |law, although Al aska
is not yet one of them He remarked that "it's" nade a fairly
big inpact, recently, in sonme cases the state has been dealing
with. He el aborated:

Two years ago, we were involved in a nultistate case
with a bunch of other states that sued a bunch of
vitam n manufactures for conspiring to keep the price
of vitamns high. You m ght have heard of that case.
And that case actually resolved itself, and states
that had "Illinois Brick repealer statutes" like this
recovered $1 mllion [each] in penalties and other
damages because they had clains for consunmers who buy
these vitamns. States that did not have this kind of
a law got zero, so Alaska was cut out of that
settlement for a little while. W argued tooth and
nail wth the settlenment commttee that our |aw
actually allowed us to recover at |east some of these
damages, and we ended up getting $100, 000. But as a
direct result of not having an anendnent to our
antitrust statute, we |lost out on about $900, 000.
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Number 0550

MR. SNIFFEN noted that there have been other cases as well in
which this lack has cone back to haunt the state. The "Ni ne
West" case in which shoe manufactures conspired to keep the
prices of shoes high; the state was unable to recover as much as
it mght have, had it had this type of legislation in place

There was also a case that recently settled, involving "CD
music,"” in which several record conpanies conspired to keep the
prices of CDs high; Al aska was unable to nake "these clains"” in
t hat case. Anot her case, that the state decided not to join

i nvol ved "sorbates,” which are chenmicals used as preservatives
in things l|ike yogurts and cheeses; the U'S. Departnent of
Justice fined a couple of international conpanies "hundreds of
mllions of dollars"” for engaging in illegal antitrust behavior,

and states with "this kind of a law' were able to bring state
clainms for damages on behal f of consunmers who pay an extra "half
a cent" on every container of yogurt they buy. Currently,
Alaska can not bring such clains because it lacks the
appropriate | aws.

MR. SNI FFEN remarked that the lack of legislation such as HB 225
has had a serious inpact on the state's ability to represent
consuners and recover damages and penalties. He stated that the
DOL is not aware of any opposition to HB 225, and he urged the
commttee's support.

REPRESENTATI VE HOLM asked whet her any noni es recovered from such
a suit would sinply go into the general fund (GF).

MR. SNI FFEN expl ained that there is a provision in HB 225 that
requires a court-approved process in order to distribute noney
recovered from an action. This wll ensure that the consuners
are made whole; those actually harned would get their noney
back, though if the anobunt recovered per person was de mnims

the nmonies would go into a cy-pres fund so that it could be
distributed to organizations that represent the affected
consuners. For exanple, in the vitamn case the nobnies were
distributed to Food Bank of Al aska and sonme other "food groups.”
Thus, depending on how the settlenent is structured and how the
damages are actually awarded, nonies earmarked for consuner
restitution would be gotten back to the consunmer sone way;
damages in the form of penalties, however, would go into the
general fund or be earmarked for further antitrust enforcenent
or consuner protection endeavors.
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Nunmber 0783

REPRESENTATI VE HOLM asked, "Does that tie in with ... the
t obacco settl enent ?"

MR. SNIFFEN said that the state has becone nore active in
nmultistate cases because of the tobacco l|itigation. "That was
sort of a case that woke up a lot of states, that collectively
there's a lot of power anpbng the states' attorneys general to
stop this kind of conduct,"” he added. |In that case, there was a
master settlenment agreenment that required noney to be set aside
for educational pur poses, advertising purposes, and other
pur poses. He noted that in future cases, were the state to
receive settlenments of that nature, simlar things could be
acconpl i shed.

REPRESENTATI VE OGG asked how HB 225 relates to "the processors
suit - or fishernmen's suit,” which he nentioned he'd heard about
t hrough the news.

MR SN FFEN surm sed that HB 225 would not affect "that case" at

all because the fishernmen have direct <clainms against the
processors - "they actually suffered harm from the people
engaging in the allegedly illegal conduct.” In addition, he
noted that HB 225 is not retroactive. In response to a

question, he said:

This kind of law ... is aimed at trying to recover
damages for ordinary consuners, |like all of us, who
m ght have very small out-of-pocket |osses that you
woul d never hire a lawer to go recover on your own
but, collectively, it's a ot of nobney for the state,
and it gives the attorney general the authority to

actually bring those kinds of clains. These bi gger
claims where fishernmen were out ... hundreds of
thousands or mllions of dollars for alleged price

fixing, those kinds of things would not really be the
target of this kind of |egislation.

REPRESENTATI VE SAMUJELS remarked that there seens to be the
assunption that all of the excess costs [generated by the
antitrust conduct] just get passed through [to the consuner];
the inporter, the distributor, the wholesaler, and the retailer
are "out of the picture” conpletely and the consuner is the true
victim
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MR. SNI FFEN said that in nost cases, the overcharges are passed

on [to the consuner] in one formor another. |In cases where the
direct purchaser actually files a suit against "the antitrust
peopl e" and noney is recovered, those recoveries, not

surprisingly, are rarely passed on to the consuner in the form
of savings; thus consuners really are without a renedy even if
they try to rely on the legal actions of those "upstream" He
noted that any costs passed down to the consumer would be
considered by the courts when they determ ne what the damages
really are.

Nunmber 0965

REPRESENTATI VE GRUENBERG, after nentioning that he'd considered
introducing this type of legislation, turned attention to page
3, subsection (i), which read: "Only the attorney general, in
a suit brought under this section, may seek nonetary relief for
injury indirectly sustained for a violation of AS 45.50.562 -
45. 50. 570". He asked whether this provision would preclude a
private party from bringing suit, either as an individual or in
a class action or "under a little attorney general theory."

MR. SNIFFEN said that HB 225 would allow only the attorney
general to bring "these kinds of clains" on behalf of consuners;
it would preclude consunmers from participating in a private
class action suit for the sanme danages. The bill does not take
away consuners' ability to bring clains for direct danmages,
however, or any other clains "that they would currently have."

REPRESENTATI VE GRUENBERG remarked upon the possibility of, for
one reason or another, the attorney general not doing its job.
He asked whether the admnistration would be anenable to
striking subsection (i). He indicated he would prefer not to
| eave [the ability to bring suit] solely in the hand of the
attorney general .

MR. SN FFEN repli ed:

It's our position that by only allowing the attorney
general to bring these kinds of clains, you acconplish
a l|ot of things. One is, you don't have a
multiplicity of suits out there agai nst t hese
wrongdoers, for the sane damages, over a |long period
of tine. If we were to allow either individual
consuners or class action suits to proceed along with
the attorney general in pursuing bad actors for these
ki nds of damages, it would create a judicial quagmre
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that mght be difficult to reconcile because you m ght
have different judges hearing the sane clains against
t he sane peopl e.

REPRESENTATI VE GRUENBERG asked, "Couldn't you, just wunder the
normal civil rules, either nove for consolidation or abatenent?"
He opined that there is no difference between "this kind of a
cl ass action and any other."

Nunber 1103

MR.  SNIFFEN acknowl edged that the aforenentioned would be
possible if "they" were brought at a tinme when consolidation
m ght be appropriate. Consolidation would be left to the
di scretion of the people bringing the suits, however. He added,
"You'd have to know that all the suits were out there, and,
again, this nmy happen over a period of years, Wwhere

consolidation may not be possible.™ He offered that one of
reasons the Illinois Brick case was decided as it was, was to
address "this exact issue"; it was to avoid [the nmultiple

nunber] of suits that could possibly arise when allow ng
everybody to bring actions agai nst upstream antitrust violators.

MR. SNI FFEN surm sed that calculating the damages and trying to
figure out who was owed what and where the |oses were actually

sust ai ned could get very unmanageabl e, adding, "if you keep that
authority with one person, like in this case the attorney
general, it nmakes it nuch cleaner and nuch easier.” He said

that according to the DOL's experience, "we just do not have an
active class-action bar in Al aska, and our population up here is
such that those types of actions just aren't very conmon."

REPRESENTATI VE GRUENBERG nentioned that he is sonewhat nollified
by M. Sniffen's coments. However, he indicated that he would
like to have sone kind of a safeguard built in, so that in case
an attorney general fails or refuses to act, sonebody could
apply to the court for permssion to bring suit. He asked
whet her any ot her states have raised this issue.

MR. SNI FFEN said, "I think that has cone up, and our [proposed]
statute is patterned after Idaho's statute, which was one that
was fairly recently enacted, and theirs actually was a
cul m nation of about 20 other states' statutes, and that issue,
| believe, did come up when Idaho was testifying on [its] law "
| daho statute has "this exact provision" for sone of the reasons
currently under discussion, to keep that authority within the
attorney general's purview. In response to a question, he said
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that he is not aware of any other [jurisdiction's] adopting an
exenption in statute that would allow either an individual or a
group to bring suit under certain circunstances.

REPRESENTATI VE GRUENBERG said he would |like the attorney general
to consider such an exenption - a safeguard that would prevent

stonewalling by an attorney general - an exenption that would
perhaps require court approval or require a clear show ng of an
abuse of discretion. He remarked that in territorial days,

Al aska had terrific antitrust problens.
Nunber 1335

MR. SNIFFEN said he wunderstands Representative Guenberg's
concern. He went on to say that under the provisions of HB 225,
the attorney general is required to publish notice of potential
actions, thereby giving consuners the choice to "opt out" of
those lawsuits so they won't be bound by the result of the
attorney general. So, to the extent that any individual
currently has any rights to bring any of those types of actions,
HB 225 affects none of those rights.

REPRESENTATI VE CGRUENBERG asked, "Wuld you be willing to have
sonething simlar for the opposite?”

MR. SNI FFEN said that [the DO.] hasn't really given that issue
much thought because "this has been the prevailing view in nost

of the statutes that we've |ooked at, for the reasons |[|'ve
suggested. " He said that it is the DOL's hope that all cases
wi |l be pursued, and remarked that he did not know that it would

advance the intent of HB 255 to have an exenption such as
Representative G uenberg i s suggesti ng.

REPRESENTATI VE  GARA, after nentioning that he, t 00, had
considered introducing simlar |legislation, opined that [in
addition] to the consunmer protection aspect, HB 225 will provide
a way for the state to be included in recoveries. He then
turned attention to subsection (i) on page 3, and pondered
whet her the bill provides an exenption to the indirect purchaser
of "big-ticket" itenms to bring suit for antitrust conduct. He
mentioned that other states have statutory provisions requiring
sonmeone seeking to bring such a suit to first give notice to the
attorney general, in order to determine whether the attorney
general intends to pursue the action instead.

MR. SNI FFEN said that in the nmultistate suits that the attorney
general has been involved in, big-ticket purchases are not the
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subj ect . He remarked that the intent of HB 225 is to "get to

the $5-%$10 |osses by the nmass of consuners,"” rather than the
"$100, 000 fishing boat by the single purchaser"” even if he/she
is an indirect purchaser. He surmsed that there are other
renedies - contract renedies, tort renedies, or warranty
remedies - that would protect the indirect purchaser of big-
ticket itens nore than the antitrust |aw In response to a

guestion, he said that when the attorney general brings an
antitrust claim nothing in HB 225 precludes individuals from
bri ngi ng some other type of claim

Nunber 1594

MR. SNI FFEN remarked that under current law, no one can bring
suit for antitrust violations; under subsection (i), if the
attorney general brings suit for an antitrust violation

i ndi vidual s may opt out of that suit in order to preserve other

actions of theirs. This provision allowing only the attorney
general to bring an antitrust suit wll streanline procedures,
he opi ned.

REPRESENTATI VE GARA asked what would be the harm in rewiting
the bill to allow indirect purchasers of big-ticket itens to
bring antitrust suits if either they opt out of the attorney
general's action or the attorney general decides not to pursue
any action. Perhaps a one-line change that says consuners do
have the right to bring antitrust suits but in order to exercise
it, they have to opt out if the attorney general brings an
antitrust suit, he suggested.

MR. SNIFFEN said that the departnment did not want to "open up
the floodgate" by allowing a thousand consuners to bring a
t housand i ndividual suits, should the attorney general not bring
suit. In the interest of judicial econony and efficiency, it
m ght not be the w sest decision to allow a |lot of "these suits"
to proceed, he surm sed.

REPRESENTATI VE GRUENBERG noted that if a particular attorney
general did not pursue an antitrust claim and consuners were to
try to wait for a new attorney general that would be nore

inclined to pursue a claim there mght be statute of limtation
problens. He then turned to subsection (g) on page 3, and asked
what "notice ... by publication" would entail.

MR SNIFFEN said that the intent is for "notice ... by

publication" to be very broad and include notice, not only in
newspapers, but also via direct nmail and publication in national
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magazi nes. He nentioned that the language in the bill conforns
with language in federal law that allows direct notice by
publication to be provided to consunmers who mght be identified
as being directly affected, for exanple, giving notice through
the Internet, through the "Parade" section in the Sunday edition
of major newspapers, and through a variety of different ways.
In response to a question, he said that this |anguage is what is
seen in the majority of simlar statutes from other states.

REPRESENTATI VE GRUENBERG said he would like HB 225 to be held
over so that he would have tine to fashion |anguage that would
provi de sone sort of safety net addressing his concern regarding
subsection (i).

Nunber 1945

CHAI R McGU RE pointed out, however, that from her interpretation
of M. Sniffen's testinony, any such change in |anguage would
not be in keeping with the bill's intent and, thus, would not be
acceptable to the admnistration. She renmarked, "W have to
have sonme trust in the attorney general's office, ... and ..
[we] have to let them do their job and hope they do it the best
[they can]." House Bill 225 wll be giving consuners an
efficient, orderly renedy, via the attorney general, that they
don't currently have. She indicated that it is her intention to
report HB 225 from commttee today, and suggested that nenbers
could work with the DOL on changes to the bill before it reaches
t he House fl oor.

REPRESENTATI VE GARA agreed to do so. He said he is concerned
that due to budget constraints, the attorney general's office
will find itself too short of staff to be able to pursue all the
claims that ought to be pursued and yet individuals wll be
precluded from doing it thenselves. Currently, he pointed out,
the attorney general's office is wunderstaffed, and has been
understaffed in every admnistration in recent history. He then
relayed that Legislative Legal and Research Services is of the
opinion that HB 225, as currently witten, does involve a court-

rul e change. He suggested that since the bill does not yet
i nclude | anguage to accommobdate such a change, the DOL should
consider altering the bill so that it does.

MR SN FFEN said he would |l ook into that issue.

Nunber 2221
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REPRESENTATI VE SAMUELS noved to report HB 225 out of commttee
with individual recomendations and the acconpanying fiscal
not e. There being no objection, HB 225 was reported from the
House Judiciary Standing Commttee.

HB 245 - SU TS & CLAIM5: M LI TARY/ FI RE/ DEFENSE

Number 2253

CHAI R McGUJI RE announced that the next order of business would be
HOUSE BILL NO. 245, "An Act relating to certain suits and clains
by nenbers of the mlitary services or regarding acts or
omssions of the worganized mlitia; relating to Iliability
arising out of certain search and rescue, civil defense,
honel and security, and fire managenent and firefighting
activities; and providing for an effective date.” [ Before the
commttee was CSHB 245(M.V). ]

Number 2281

GAl L VO GTLANDER, Assistant Attorney Ceneral, Special Litigation
Section, Cvil D vision (Anchorage), Departnment of Law (DQL),
after noting that she'd given a brief overview of HB 245 at its
| ast hearing, suggested that the inmmunity granted in the bill
regardi ng search and rescue operations would be consistent with
four different Alaska Suprene Court cases that inmunize police
i nvestigations. In the [Hawks v. State, Departnent of Public
Safety, Waskey v. Minicipality of Anchorage, Wngittilin v.
State, and Dore v. Cty of Fairbanks] cases, it has been held
that the courts would not recognize a tort for negligent
i nvestigation; she opined that search and rescue operations are
just another form of investigation.

Nunber 2346

DEAN BROW, Deputy Director, Central Ofice, D vision of
Forestry, Departnent of Natural Resources, said that a nmajor
responsibility of the division is "wildland firefighting." She
expl ai ned t hat "w | dl and- ur ban interface concerns" are
increasing as nore and nore of the population, as it grows,
noves into wooded areas. Currently, 86 percent of Al askan fires
annually are human-caused, adding that in the spring season,
virtually 100 percent are human-caused, primarily along "the
road mapped on these popul ated areas.” The Division of Forestry
fights between 500-700 fires annually, with My 1 being the
begi nning of fire season, although this year it began two weeks
early.
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TAPE 03-47, SIDE B
Nunmber 2380

M5. BROM said that to date there have been 89 fires, which, she
opined, is an indication of both the increasing problem and the
fact that it was a dry year. She remarked that HB 245 will have
a significant i npact on the division, particularly for
i ndi vidual firefighters. The state's firefighters are nostly
seasonal workers whose positions are funded three and a half to
five nonths a year. The firefighter's job is fighting fires and
each fire has the potential of putting his/her life on the |ine;
therefore, for safety reasons, a firefighter's mnd should be
100 percent on the job. For this reason HB 245 is critical, so
that firefighters don't end up being brought into court to
defend "Monday-norning quarterback” analysis by attorneys for
any of the 500-700 fires fought annually.

M5. BROWN noted that the 1996 "MIler's Reach"” fire is presently

in litigation, that it was the first major "wldland-urban
inter-fighted fire,” and that it burned approximtely 442
structures. She nentioned that [that Ilitigation] 1is not

affected by HB 245. Ofering the follow ng as an exanple of the
i mpact immunity could have on firefighters, she said:

During the big windstorm that we had this year in the

Mat-Su and Anchorage area, we had individual
firefighters out working until 5:30 a.m ... and they
had to be in court at 8:00 a.m As | said before

when nmanaging the program and in looking at the
responsibility, the real job here is fighting those
fires.

M5. BROWN posited that the imunity granted under HB 245 is not
only for the state; it is also for individual "state
firefighters.” She said that currently, wunder federal | aw,
federal firefighters are inmmune from litigation, and that this
has been reaffirnmed by the [9th Circuit Court of Appeals]; on

the federal | evel, there has been |ongstanding precedent
upholding this [immunity]. In addition, local and nunicipa
firefighters are currently imune. As a result, in situations
where local, state, and federal firefighters are working

together on a fire, they have different liability exposure. She
offered that HB 245 is critical to the division because it wll
fill the gap that currently exists between |ocal and federal
liability-and-imunity issues and state liability-and-immunity
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I ssues. House Bill 245 is critical for the future of Al aska's
firefighters, she said, and urged passage of the bill

Nunber 2224

REPRESENTATI VE SAMUELS noved to adopt CSHB 245(MV) as the
wor ki ng docunent. There being no objection, it was so ordered.

Nunber 2214

W LLI AM TANDESKE, Comnmi ssioner, Departnent of Public Safety
(DPS), offered comments regarding imunity for search and rescue
operations. He said:

My concern is that - given that ny departnent is
responsi ble for search and rescue in Al aska, that we
do "search and rescues” based on the totality of the
ci rcunstances, which, as wth a lot of investigations
we do, are based on inperfect information, cryptic

information, third-party reports - things are not
al ways as they seem And, Iin a state this size, it
makes for a daunting task sonetines. I think it's

inportant, given the conditions that we operate in
around the state - so many of our "search and rescues”
are in inclement weather, harsh conditions, from the
air, on the water, on the rivers - that we don't
unnecessarily expose volunteers or our own personnel
to unnecessary risk to try to avoid the perceptions of

things that mght end up in Ilitigation. There's
al ways pressure from |oved ones, and certainly
understandably so, but | think it's really inportant

t hat whatever we do is based on good search and rescue
principles - good investigative principles.

COM SSI ONER TANDESKE said that although it may be inpossible
and per haps i nappropri at e, to avoi d a " Monday- norni ng
quarterback” analysis of a search and rescue situation, it is
inmportant to consider the question of whether the state should
be exposed to litigation and whether the DOL should be expending
its limted resources to sort through such an analysis. He
of fered, however, that holding departnments accountable through
guestioning to ensure that it is doing the right thing in a
given circunstance i s appropri ate.

COMM SSI ONER TANDESKE noted that this tine of year, for exanple,

in rural Alaska, "overdue snow machines" are a daily event -
sonetinmes many in the sane day. Therefore, the question arises,
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"Do we want to always err on the side of caution - let's |aunch
every resource we have every tinme sonebody's overdue - or do we
take [a] neasured approach based on good search policy and
tactics, and reserve precious resources?" In other words, if
out looking for one individual, make sure that it doesn't turn
into a search for those conducting the search sinply because
conditions were not taken into account correctly. "I think it's
inportant, ... in a state where we routinely end up doing the
'needle in a haystack' search routine, that we do it based on
the totality of the circunstances, and not based on whether we

think litigation will follow, " he reiterated.
Number 2101
REPRESENTATI VE GARA said that the only case he can recall in

which the [Division of the Al aska State] Troopers (AST) has been
held |liable pertained to an incident on the Denali Hi ghway. He
asked if there have been other search and rescue situations over
whi ch the AST has been sued and, if so, been held |iable.

COMM SSI ONER TANDESKE said that in addition to the [Kiokun v.
State] case pertaining to a search and rescue operation on the
Denali H ghway, he is aware of one other case fromthe None area
in which an individual who' d been drinking subsequently died
after going out on a snow nmachine in bad weather, despite being
war ned not to. He suggested that the DOL would be better able
to provide statistics regarding litigation of such cases. He
offered his belief that the DOL expends nore resources than it
shoul d on such cases.

IVS. VO GTLANDER said that in ternms of "actually filed
litigation," she is aware of two cases: the [Kiokun case]
pertaining to the situation on the Denali H ghway, which is
currently being appealed and which has a potential judgnent in

excess of $7 million; and a case that was filed and subsequently

settled for $175, 000. In response to a question, she relayed
that in the latter case - in which the plaintiff's nanme was
kbaok - the issue that was raised during the "Mnday-norning

guarterback” analysis revolved around "what end of the possible
route that the snow machiner would take should the search be
initiated at.” In other words, should the search have started
at the village of Teller, or at the other end of the "l oop?"

REPRESENTATI VE GARA asked for a sunmary of the conduct that was

at issue in the [Kiokun case]. He indicated that he wants to
know what sort of conduct they are being asked to i mmunize.
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Nunber 1911

M5. VO GTLANDER indicated that there were two I|ines of
information that canme to the AST. One line of information cane
fromfam |y nmenbers saying that they thought the m ssing persons
were on the Kenai peninsula sonmewhere, and so search efforts
were made in that area; later, there was a representation that

the mssing persons mght be at a different location - not on
the Denali H ghway - and so search efforts were namde at that
ot her | ocation. Meanwhil e, there was a thread of information
regarding a stranded Subaru on the Denali Hi ghway; that
information was left with the AST in Cantwell by sonme hunters
and eventually relayed to the "Fairbanks di spatch in
Gennallen.”™ In terns of the jury verdict, the outconme was that

the AST were negligent and that their negligence was a cause of
t he danmages; the allocation of fault in the case was 51 percent
to the AST and 49 percent to the deceased. She noted that she
was unable to comment further in terns of the liability part of
the case as opposed to the danmges part of the case. In
response to a question, she relayed that that jury tria
occurred in Bethel.

REPRESENTATI VE OGG turned attention to the provisions regarding
immunity for honeland security workers. He asked what the
duties of such workers would entail, and if those duties were
different than for other workers in the "safety or civilian
defense field."

M5. VO GTLANDER rel ayed that honel and security activities would
be in line with those of emergency nmanagenent and civil defense.
Such workers would secure public facilities that are at risk of
terrorist-type actions, such as airports, harbors, and pipeline.

REPRESENTATI VE OGG asked how HB 245 changes a citizen's ability
to collect danmages if he/she suffers harm physically or sustains
damage to property because of honel and security activities.

M5. VO GTLANDER said that under Title 26, which is being anmended
by HB 245, certain activities related to civil defense are
al ready inmmunized. House Bill 245 carries over into an expanded
role of state government in civil defense, which is the area of
honel and security, and would bar <clains related to those
activities, wth the exception of <clains that pertain to
behavior or conduct that is especially bad. This exception
currently exists in Title 26. Therefore, wunder HB 245, a
plaintiff would be allowed to recover damages if he/she can
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denonstrate, under a clear and convincing standard of evidence,
especially bad conduct on the part of homel and security workers.

M5. VO GTLANDER said that there are existing renedies that HB

245 would not affect. CGenerally speaking, if soneone's
federally guaranteed constitutional rights are violated by
soneone "acting under color of law' - that is, a state or
federal enployee - the plaintiff can file a "Section 1983" claim
and have a choice of venue - either federal court or state
court. And because the aforenmentioned is a federal |aw, HB 245

cannot affect it or the renmedy it provides to citizens.
Nunber 1557

REPRESENTATI VE OGG noted that current |anguage renoves liability
except in cases of wlful msconduct, gross negligence, or bad
faith, but the proposed |anguage instead renoves Iliability
except when malice or reckless indifference to the interest,
rights, or safety of others is shown by clear and convincing
evi dence. He asked whether this change shifts the burden to the
plaintiff.

M5. VO GILANDER explained that in any civil tort action for
damages, the plaintiff always bears the burden of proof. The
standard changes, however, from a preponderance of the evidence,
which is sinply a 51 percent/49 percent fornulation, to the next
hi gher standard of clear and convincing evidence. She went on
to say:

Under Alaska law, it is incredibly difficult to be
able to have a court decide issues sunmarily, wthout
them going to a jury, if there are any factual issues
what soever. O, in fact, even if the facts are not
contested but soneone believes that reasonable jurors
could disagree as to the inference that could be drawn
from those facts, then it goes to jury trial under
State of Alaska summary judgnent rules. This 1is
different fromsumrary judgnent in federal court.

Wth this difficulty of having clains which are
arguably imrune tested by this higher standard, then

it is anticipated that the policy of inmunity will be
better fulfilled because then the judge will be able
to make that threshold decision. ... The policy for

immunity is not only imunity fromliability, but also
immunity from suit, because of the disruption and cost
to the governnent, disrupting people from their jobs,
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in partici pating in litigation, as wel | as,
ultimately, having a liability.

REPRESENTATIVE OGG said he questions whether it is really
necessary to have this "double gate" of not only noving up to
behavi or done with "malice or reckless indifference", but also
maki ng the standard of proof be "clear and convincing". He
suggested that doing both may be a step too high.

Nunber 1411

REPRESENTATI VE OGG then turned attention to page 5, Section 9,
and noted that it adds "vaccination and other actions to protect
public health” to the list of itens that would be considered
civil defense activities. He asked whether, in order for famly
menbers to seek renedy if soneone dies because he/she was forced
to get vaccinated in the name of civil defense, they would have
to prove, by clear and convincing evidence, that the vaccination
was given with malice or reckless indifference.

M5. VO GTLANDER said that while it is correct that the famly

would be barred from a tort claim for damages - absent being
able to fit into the exception - if the individual receiving the
vaccination as part of his/her job has a bad reaction - up to

and including death - the individual or famly would be entitled
to worker's conpensation, which includes death benefits and

benefits to the spouse and mnor children. She noted that
menbers of the U S. Coast Guard are covered by a variety of
f eder al benefits including federal wor ker's  conpensati on

benefits. She then nmentioned that Congress is in the process of
setting up a fund that would be available to people who have a
bad reaction to the small pox vaccinati on.

REPRESENTATI VE HOLM asked of Comm ssioner Tandeske: Currently,
does the fear of litigation waste state resources?

COWMM SSI ONER TANDESKE offered that such would be very hard to
docunent via pie chart or bar graph. He nentioned, however,
that he does believe there are some costs driven by "that,"
given that searches could be kept going |onger than they should
be, or that nore resources could be devoted to a particular
situation than is supported by the information available. He
noted that in a recent search effort, there was a lot of
pressure fromthe famly to put nore resources into that effort
and "get up there" even though hazardous weather conditions were
in effect and avalanches were occurring. He stated that
al though there is clearly a certain anount of risk associated
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with search and rescue operations, personnel should not be put

in harmis way unnecessarily. Putting personnel in harmis way
unnecessarily, or expending nore resources than are warranted by
the available information - sinply because a "Mnday-norning
guarterback” analysis mght engender litigation - does happen,

although it is not sonething that can be easily docunented.

REPRESENTATI VE HOLM suggested that soneone who chooses to engage
in potentially risky activities should not expect the state to
"drop everything it's doing to go rescue sonebody."

Nunber 1092

REPRESENTATI VE GARA asked whet her the AST has changed its search
and rescue practices or policies in response to the [Kiokun
case] .

COWM SSI ONER TANDESKE sai d no.

REPRESENTATI VE GARA then asked whether the threat of a "Mbnday-
norni ng quarterback” analysis is really causing the AST to act
in a different fashion.

COM SSI ONER TANDESKE said that if any such differences in
action are occurring, they consist of those previously stated.
Wth regard to AST's search and rescue policies, however, no
changes have been nmade. He offered his belief that a certain
anount of "Monday-norning quarterback™ analysis is healthy, but
pointed out that it is up to the legislature to decide whether
the state should be subject to litigation if things don't turn
out well in situations such as occurred in the None area when an
i ntoxicated individual went out on a snow nmachine in bad
weat her.

REPRESENTATI VE GARA asked whether expending nore resources or
searching longer than is warranted by the information avail able
is aresult of the existing tort system

COWM SSI ONER TANDESKE acknow edged that the notoriety of
litigation drives "sonme of that but not all of that." He noted
that the AST is certainly sensitive to the public relations
aspects and to the needs of famly and |oved ones of mi ssing
i ndividuals. So, for those reasons as well, he added, it is not
unusual for search and rescue personnel to "go that extra mle."
In conclusion, he said, it is very inportant that decisions
which ultimately risk other people's lives are nade only for the
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reasons of good public policy and good investigative and
deci si on- maki ng purposes, and nothing el se.

REPRESENTATI VE GARA asked Ms. Voigtlander to fax him the factua
di scussions fromthe appeal briefs in the [Ki okun case].

MS. VO GTLANDER agreed to do so.
CHAI R M@JI RE announced that HB 245 woul d be hel d over.

SB 49 - 2003 REVISOR S BILL

Nunmber 0683

CHAI R M@U RE announced that the next order of business would be
CS FOR SENATE BILL NO 49(STA), "An Act nmaking corrective
anendnents to the Alaska Statutes as recommended by the revisor
of statutes; and providing for an effective date."

Nunber 0612

PAM FINLEY, Revisor of Statutes, Legislative Legal Counsel,
Legislative Legal and Research Services, Legislative Affairs
Agency, explained that revisor's bills are prepared pursuant to
statute, and that while nobst of the changes conme from
Legi sl ative Legal and Research Services' periodic review of the
statutes, sometines corrections cone from the executive branch
or nmenbers of the public. The purpose of a revisor's bill is to
clean up the statutes for which policy decisions have already
been nmade. This is not to say that a revisor's bill won't have
any substantive effect, however, but when the legislature has
al ready decided on policy, the revisor's bill sinply attenpts to
make the statutes fit that policy. For exanple, SB 49 provides
short titles for a couple of provisions of law for which
"everyone" appears to want them this change in no way affects
the intent of those statutory provisions.

Number 0524

REPRESENTATI VE SAMJELS noved to adopt CSSB 49(STA) as the
wor ki ng docunent. There being no objection, it was so ordered.

M5. FINLEY, in response to a question, said she designs
revisor's bills so as not to make policy changes, and that she
gives the executive branch an opportunity to review revisor's
bills. She also nentioned that generally, the sectiona
anal ysis details where the proposed changes ori gi nat ed.
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CHAIR Mc@U RE indicated that SB 49 would be hel d over.

HB 36 - ELECTRONIC MAI L

Nunmber 0382

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 36, "An Act relating to electronic nuil
activities and nmaking certain electronic mail activities unfair
nmet hods of conpetition or unfair or deceptive acts or practices
under the Act enunmerating unfair trade practices and consuner
protections.” [Before the conmttee was CSHB 36(L&C). ]

Nunber 0327

REPRESENTATI VE GARA, speaking as the sponsor, explained that HB
36 attenpts to regulate junk electronic mail ("e-mai |l "),
commonly referred to as "spam™ Roughly 27 other states have
attenpted to ban junk e-mail in sonmewhat consistent nmanners, for
exanple, by stating that fraudulent e-mail 1is illegal. I n
addition, many states require people who spam others to give
recipients a fair way to get off of a sender's e-mail |ist. He

posited that these efforts are having sone effect, because now
nost people who send junk e-nmail provide a link by which to
unsubscribe fromthe sender's e-mail |ist.

REPRESENTATI VE GARA said that HB 36 gives either the state or an
individual the right to seek nodest damages under Al aska's
unfair trade practices Act. The danages that a private consuner
can get are either $500 or triple damages; however, a consuner
nost |ikely won't have damages unless he/she contracts a
conputer virus froma spam House Bill 36 makes it illegal for
sonmeone to send spam wthout also providing a nethod to
unsubscri be. He nmentioned that one of the concerns of the
Federal Trade Comm ssion (FTC) and sone consunmer organi zations
is that sonme people who send junk e-mail, although appearing to
provide a way to unsubscribe, are really just taking one's e-
mai | address and using it again or selling it to sonmeone else

To address this concern, HB 36 nakes it a violation either to
not take soneone off of a mailing |ist when asked to do so, or
to use that e-nmail address in any way that goes against the
wi shes of the recipient, for exanple, selling the recipient's
address to another after renobving or being asked to renove the
address fromthat particular mailing list.
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REPRESENTATI VE GARA predicted that the attorney general's office
will take high-inpact cases to try to send a nessage, but
acknow edged that the attorney general's office is understaffed
and so mght not take very many unlawful e-mail cases. For this
reason, private individuals have been left with the right to
file an action. He nentioned that there are ways, if soneone
sends junk e-mail but does not provide a way to unsubscribe, to
find out who that person/entity is and then bring an action
agai nst that person/entity. He suggested that by joining with
the 27 other states in this effort, Al aska can perhaps make an
i npact and start rolling back the growh of spam

REPRESENTATI VE GARA offered that HB 36, via a provision
patterned after Washington statute, is also designed to prevent
people from using msleading subject headers, for exanple,
sonething inplying it is a nessage froma friend. He noted that
California takes a different approach by requiring comrercial e-
mail to include in its subject header either "ADV' or
“ADV: ADLT. "

TAPE 03-48, SIDE A
Number 0001

REPRESENTATI VE GARA surm sed that the problem with taking that
approach, if each state has different, specific words required
in the subject header, is that "spamers"” wll conplain that
they can't conply with such conplexity. Hence, HB 36 requires
only that the subject header cannot be m sleading. He nentioned
also that HB 36 only applies to commercial bulk e-mail, not
political or personal e-nmuil.

REPRESENTATI VE GARA observed that HB 36 has the support of the
AARP, of the Anchorage Society for Human Resource Managenent
(ASHRM), and of the Alaska Public Interest Research G oup
(AKPIRG, all of which testified in the House Labor and Commerce

Standing Committee. He relayed that businesses have said that
junk e-mail costs their conpanies approximately $9 billion
annually in lost work tine. It is estimated that individuals
get upwards of 260 billion spanms annually and that that figure
will triple in the next few years, to about 4,000 junk e-mails
per person per year. He acknowl edged that HB 36 will not stop
junk e-mail, but said he hoped that it wll have sone inpact.

In conclusion, he pointed out that not only individuals can file
an action. Enployers, who end up paying for lost work time, can
also file an action on behalf their enployees.
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CHAIR McGUI RE nentioned that according to information obtainable
on CNN's web site, Virginia is threatening spamrers wth jai
time and with |oss of assets earned from "spammng."” She noted
that HB 36 contains sone of what the article purports Virginia
is doing [legislatively]. She asked Representative Gara whet her
he has |ooked into those aspects of Virginia law that are
different from HB 36.

REPRESENTATI VE GARA said he had, and although he'd been tenpted
to add a crimnal penalty, he'd also wanted to be careful about
over reachi ng. He surm sed that Alaska's unfair trade practices
Act will let angered consuners fight back on this issue of junk
e-mail and perhaps have sone inpact. He suggested that if a
crimnal penalty were added to HB 36, it would have to be
carefully thought out, which he has not yet done. He noted that
HB 36 does stipulate that sonmeone sending junk e-nmail cannot try
to hide where the e-mail is comng from by msrepresenting its
originating point.

CHAIR MGU RE asked Representative Gara to consider adding a
provision that would allow for the seizure of assets earned from
spanm ng.

REPRESENTATI VE SAMJELS asked whether requesting to be renoved

from an e-mail list would ensure pernmanent renoval from that
list.
Nunmber 0663

REPRESENTATI VE GARA said that if someone requests that his/her
e-mai |l address be taken off a list but then that person's e-nmail
address is later bought from another source, that should not
entitle the sender to again start sending the same junk e-mail

to that person. If such happens, then "they've nessed up," he
remar ked, "they should keep a list of all the [e-nail addresses]
of people who want to be taken off their list." He surm sed

that that sender could then be subject to a $500 fine as
provi ded for in HB 36.

REPRESENTATI VE HOLM argued that because the attorney general's
office does not have enough staff, HB 36 wll be totally
unenf or ceabl e.

REPRESENTATIVE GARA reiterated that that is why private
consuners, including enployers acting on behalf of their
enpl oyees, have been given the right to take these clains
thensel ves; this is in recognition of the fact that people are
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probably going to have to help thenselves a bit because staff in
attorney general's office are overworked. He al so noted that
Al aska has a very strong unfair trade practices Act, which
allows people to find private attorneys to assist in such cases.
He again predicted that the attorney general's office wll take
hi gh-i npact cases to try to send a nessage, adding that it wll
be up to that agency to rank these types of cases along with its
other priorities.

REPRESENTATI VE HOLM opi ned that the activities proscribed by HB
36 do not rise to a level warranting seizure of assets. He also
surm sed that many junk e-nmails do not originate in Al aska, and
pondered how HB 36 wll be enforced with regard to those
entities.

REPRESENTATI VE GARA pointed out that HB 36 does not currently
i nclude seizure of assets. He posited that a $500 fine is
warranted if one asks to be taken off a junk e-mail [Iist but
still continues to receive that junk e-nmil. As to how the
provisions of HB 36 wll be enforced with regard to entities out
of state, he suggested that enforcenment will occur in the sane
fashion as any other claim currently being brought against any
busi ness outside of Al aska: the consunmer will have to file a
claim send the entity a copy of that conplaint, and the entity
will then have to hire an attorney and respond in court in
Al aska. The courts allow one to bring in others from out of
state to sue them Consuners may have to get awfully nad to be
willing to go through this process, he acknow edged, but posited
that there are a nunber of consuners who are awfully nad about
junk e-mail.

Nunber 1179

REPRESENTATI VE = GARA, in response to further guesti ons,
reiterated that HB 36 does not proscribe the sending of junk e-
mail; it nerely stipulates that recipients nmust be given a way
to unsubscribe to a mailing list. |If such a way is not provided
- or if it only has the appearance of taking soneone off of a
mailing list without really doing so, or if the sender refuses
to take soneone off of a mailing list after being requested to
do so - and the recipient continues to get that junk e-nail,
then that is when the provisions of HB 36 can be applied.

CHAIR MGUI RE said she would submit not only that junk e-mails

are annoyi ng, but also that they do cause harm For exanple, at
her personal e-nmail address, she has a negabyte |limt, and so if
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her e-mail mailbox fills up with spam her legitimte e-mails
cannot get through.

REPRESENTATI VE OGG after acknow edging that he, too, would Iike
to see junk e-mails curtailed, opined that HB 36 is nerely feel-
good legislation and will not actually acconplish anything. He
said he didn't think that senders of junk e-mail even know what
jurisdictions their e-mail goes to, nuch less what the |aws of
those jurisdictions are. He asked why they should spin their
wheel s on sonething that won't be utilized. He also opined that
recovering $500 is hardly worth the consuner's efforts,
particularly given what it would cost to hire an attorney to
hel p pursue the issue.

REPRESENTATI VE GARA pointed out, however, that in addition to
the $500 fine, under Alaska's unfair trade practices Act, the
consuner who pursued such an action would also be conpensated

for attorney fees. Thus it wll prove to be a bit of a burden
to violate this proposed |aw. How do entities know which
jurisdiction they are sending junk e-mails to? He offered that
when entities use huge e-mail lists to send out junk e-mail

they have assune that people in all states wll be receiving
that e-mail; therefore, those entities should nake thenselves
famliar with every state's laws regarding junk e-mail. "That's

what we do in comerce cases generally,"” he added.

CHAIR MGURE surmsed that one of the things HB 36 wll
acconplish is that it will raise the awareness of those sending
junk e-mail. She offered her hope that if nore than half of the
states start instituting laws governing junk e-mail, then the
federal governnment will step in and do sonething at the federa
| evel .

Nunber 1532

REPRESENTATI VE GARA opi ned that having a federal solution would
be great. In conclusion, he said that HB 36 is not asking
anyt hing nore than that businesses who engage in sending junk e-
mail act in a reasonable and honest manner: when asked to take
soneone off their mailing list, they should do so regardl ess of
the laws in the recipient's state and regardl ess of whether they
know what those |aws entail. Those who send junk e-mail can't
expect to be able to just ignore reasonable requests by
recipients to be renmoved frommailing lists, he remarked.

CHAIR MGU RE suggested that nost legitimte businesses that
conduct business out of state do mke the effort to becone
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famliar wth the laws of the states whose citizens they m ght
be doing business wth. O senders of junk e-mmil, she said:
"If these conmpanies want to sell you sonething, they're making
billions of dollars off selling things on the Internet. ...
support it; | think they ought to research it, and | don't think
it's too nuch to ask."

REPRESENTATI VE GARA nentioned that he'd tried to draft HB 36 in
such a way so as not to violate the "constitutional ... rules on
interstate commerce"; therefore, he predicted, HB 36 wll be
uphel d even if attacked on constitutional grounds.

Number 1661

CLYDE (ED) SNFFEN, JR, Assistant Attorney Ceneral, Fair
Busi ness Practices Secti on, G vil Di vi sion (Anchor age) ,
Department of Law (DOL), on the enforceability of HB 36, said:

Let me tell you how we deal wi th consuner protection
vi ol ati ons now. I"'m charged with enforcing Al aska's
antitrust statutes and our consunmer protection |aws,
and we get conplaints daily from people who' ve been
the victins of telemarketing scans, from e-nail scans,
from N gerian scans, and they're coming in all types

of forns. Alaska is a "victim state" in that there
aren't many people ... inside the borders of Al aska
who are really doing this. It's people Qutside who

are preying on people in Al aska because [for exanple]
we have this PFD [permanent fund dividend] up here -
peopl e have this perception there's noney up here - we
have oil, whatever it is. And the Internet is a great
way to get at people - from Qutside - to prey on
peopl e here.

And we have the tools, in our current consuner
protection Act, to go after these people if we want
to, and we get nore than just $500. Qur consuner
protection Act allows us to penalize these people up
to $5,000 for every violation. So, for every e-mail
spam that cones in that that would be in violation of
[HB 36], for exanple, we could tag them with up to
$5, 000 for every e-nmail.

So you get into sone significant noney there, and if
we saw a W despread abuse by sone national spammer
that ... was targeting Alaska for one reason or
anot her, we could take enforcenent action and make a
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significant inpact, to the tune of mllions of

dol | ars. | know Oregon has been very successful in
doing this, reaching outside the borders of Oregon and
prosecuting e-mail spamrers and telemarketers - they

have a new telemarketing law that operates very
simlar to this, that gives them the authority to do
that - and they do recover significant judgnents
agai nst these peopl e.

Nunber 1751
MR. SNI FFEN conti nued:
People who want to conmmt fraud are going to

commt fraud, and you're just not going to stop them
This law, and no other law, is ever going to stop that

conduct . That' s been our experience, anyway. Havi ng
it on the books, though, wll deter legitimte
spanmers or folks who want to use the Internet for
commerci al purposes. They're going to see this |aw
and say, "Well, | want to be a good guy - I'mgoing to
conply,”™ and just by having this law on the books,
wi th absolutely no enforcenent, ... we're hoping wll
deter people from engaging in this conduct just to
begin wth.

So, ... | think it will have sonme positive benefit
just in that alone. For the people out there who
really want to be the good guys, "Wll, shoot, | got
to really be careful who I'm sending nmy namil to,
because if | send it to Alaska and the [attorney
general] gets wind of it, heck, I'm looking at a $5
mllion lawsuit just |ike that." For the people who
are just going to thunb their nose at our |aw,
what do vyou do? Well, as Representative Gara
suggested, we have to prioritize how bad we think the
conduct is. Do we want to go after these people or
not? ... Do we want to chase down ... "eBay" fraud

guys first before we go after sone other guys?

W have an endless variety of consuner fraud [cases]
in our office that we are juggling every day and
trying to decide who we want to chase and who we don't

want to chase. But those decisions we nake, and we
hope they have sonme effect. And this bill just gives
us another tool essentially. It does ... allow us to

go after spammers that now we can't go after, and |
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think Representative Gara explained very well that it
would only be those spamrers who are just thunbing
[their] nose at you. You know, you tell them "Hey, I
don't want this stuff any nore, don't send it to ne."

MR. SNI FFEN opined that junk mail in a mailbox, while annoying,
is not as intrusive as junk e-mail because one can receive junk
e-mail 24 hours a day, 7 days a week. He posited that there are
times when senders of junk e-mail know that they are sending
spam to Al aska, particularly if they are sending it to "gci.net"

accounts or [acsal aska.com accounts. Regardl ess of whet her
peopl e know where they are sending spam if they are going to
engage in that kind of interstate comrerce, it is their
responsibility, and the burden is on themto know that. The |aw
is very clear that they have an obligation to know the |aws of
the state they're doing business in. "So we don't have synpathy
for them" he remarked, "if they violate our |aw, whether they
know it or not, we still have the right to pursue them?"

MR. SNI FFEN concluded by saying, "W see this bill as a good
enforcenent tool for the attorney general's office; as far as
private consunmers actually taking advantage of this to do any
real good, ... that's a tougher call."” As a package, however
HB 36 will nake an inpact, he predicted.

Nunber 1906

REPRESENTATI VE SAMJELS noved to report CSHB 36(L&C) out of
commttee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSHB 36(L&C) was
reported from House Judiciary Standing Commttee.

ADJ QURNVENT

Nunber 1915

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 5:24 p.m
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