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MVEMBERS PRESENT

Representative Lesil MGQuire, Chair
Representati ve Tom Anderson, Vice Chair
Representative Jim Hol m

Representati ve Dan Ogg

Represent ati ve Ral ph Sanuel s
Representative Les Gara

Representati ve Max Gruenberg

VEVMBERS ABSENT
Al l nmenbers present
COW TTEE CALENDAR

HOUSE BI LL NO. 257

"An Act relating to the disclosure requirenents for real estate
| i censees, to disciplinary action against real estate |icensees,
to private actions against real estate licensees, and to real
estate |icensee agency relationships, fiduciary duties, and
ot her duties; and providing for an effective date.”

- HEARD AND HELD

SPONSOR SUBSTI TUTE FOR HOUSE BI LL NO. 86
"An Act relating to permts issued by the state; and anendi ng
Rul es 65, 79, and 82, Al aska Rules of C vil Procedure."”

- MOVED CSSSHB 86(JUD) OUT OF COWMM TTEE

HOUSE BI LL NO. 24
"An Act relating to intergovernnental agreenents regarding
managenent of fish or gane."

- HEARD AND HELD

HOUSE BI LL NO. 245

"An Act relating to certain suits and clains by nenbers of the
mlitary services or regarding acts or omssions of the
organized mlitia; relating to liability arising out of certain
search and rescue, civil defense, honeland security, and fire
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managenment and firefighting activities; and providing for an
effective date.”

- HEARD AND HELD

HOUSE BI LL NO. 145
"An Act relating to public interest litigants and to attorney
fees; and anending Rule 82, Alaska Rules of Civil Procedure.”

- HEARD AND HELD

HOUSE BI LL NO. 13

"An Act declaring legislative intent to reject the continuity of
enterprise exception to the doctrine of successor liability
adopted in Savage Arnms, Inc. v. Wstern Auto Supply, 18 P.3d 49
(Alaska 2001), as it relates to products liability; providing
that a successor corporation or other business entity that
acquires assets of a predecessor corporation or other business
entity is subject to liability for harm to persons or property
caused by a defective product sold or otherwise distributed
comercially by the predecessor only if the acquisition is
acconpanied by an agreenent for the successor to assume the
liability, results from a fraudulent conveyance to escape
liability for the debts or Iliabilities of the predecessor,
constitutes a consolidation or nerger with the predecessor, or
results in the successor's becomng a continuation of the
predecessor; defining 'business entity' that acquires assets to
include a sole proprietorship; and applying this Act to the

sale, |ease, exchange, or other disposition of assets by a
corporation, a limted liability conpany, a partnership, a
limted liability partnership, a limted partnership, a sole

proprietorship, or other business entity that occurs on or after
the effective date of this Act."

- SCHEDULED BUT NOT HEARD
PREVI QUS ACTI ON
BILL: HB 257

SHORT TI TLE: DI SCLOSURES BY REAL ESTATE LI CENSEES
SPONSCR( S) : REPRESENTATI VE( S) ROKEBERG

Jrn-Date Jr n- Page Action

04/ 10/ 03 0912 (H READ THE FI RST TI ME -
REFERRALS

04/ 10/ 03 0912 (H L&C, JUD

04/ 14/ 03 (H L&C AT 3:15 PM CAPI TOL 17
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04/ 14/ 03 (H Moved Qut of Conmmttee
M NUTE( L&C)

04/ 15/ 03 0984 (H) L&C RPT 1DP 5NR

04/ 15/ 03 0984 (H DP: ROKEBERG, NR: LYNN,
CRAWFORD,

04/ 15/ 03 0984 (H) GUTTENBERG, DAHLSTROM
ANDERSON

04/ 15/ 03 0984 (H) FN1: ZERQ( CED)

04/ 15/ 03 0984 (H REFERRED TO JUDI ClI ARY

04/ 28/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 86

SHORT TI TLE: | NJUNCTI ONS AGAI NST PERM TTED PRQJECTS
SPONSOR( S): REPRESENTATI VE( S) FATE

Jrn-Date Jr n- Page Action

02/ 10/ 03 0169 (H READ THE FI RST TI ME -
REFERRALS

02/ 10/ 03 0169 (H RES, JUD

02/ 21/ 03 (H) RES AT 1: 00 PM CAPI TOL 124

02/ 21/ 03 (H Fail ed To Move Qut O
Conmittee

02/ 21/ 03 (H) M NUTE( RES)

02/ 24/ 03 (H RES AT 1: 00 PM CAPI TOL 124

02/ 24/ 03 (H) <Bi || Hearing Postponed>

03/ 07/ 03 (H) RES AT 1: 00 PM CAPI TOL 124

03/07/03 (H Heard & Held

03/07/03 (H M NUTE( RES)

04/ 02/ 03 0738 (H SPONSOR SUBSTI TUTE | NTRODUCED

04/ 02/ 03 0738 (H READ THE FI RST TI ME -
REFERRALS

04/ 02/ 03 0738 (H RES, JUD

04/ 02/ 03 (H RES AT 1: 00 PM CAPI TOL 124

04/ 02/ 03 (H Heard & Held

04/ 02/ 03 (H) M NUTE( RES)

04/ 04/ 03 0798 (H COSPONSOR( S):  FOSTER,
ROKEBERG, HOLM

04/ 04/ 03 0798 (H KOTT, LYNN, CHENAULT,
DAHLSTROM W LSON

04/ 04/ 03 (H RES AT 1: 00 PM CAPI TOL 124

04/ 04/ 03 (H Moved Qut of Conmittee

04/ 04/ 03 (H M NUTE( RES)

04/ 08/ 03 0837 (H) RES RPT 6DP 1DNP

04/ 08/ 03 0837 (H DP: WOLF, MASEK, MORGAN,
GATTO, LYNN,

04/ 08/ 03 0837 (H FATE; DNP: KERTTULA

04/ 08/ 03 0837 (H FN1: ZERQ( LAW
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04/ 09/ 03 0901 (H COSPONSOR( S) :  HEI NZE
04/ 23/ 03 (H JUD AT 1:00 PM CAPI TOL 120
04/ 23/ 03 (H Heard & Held
M NUTE( JUD)
04/ 25/ 03 (H JUD AT 1:00 PM CAPI TOL 120
04/ 25/ 03 (H -- Meeting Postponed to Mon.
April 28 --
04/ 28/ 03 (H JUD AT 1:00 PM CAPI TOL 120
BILL: HB 24

SHORT TI TLE: AGREEMENTS ON MANAGEMENT OF FI SH AND GAME
SPONSCR( S) : REPRESENTATI VE( S) WEYHRAUCH, WHI TAKER

Jrn-Date Jr n- Page Action

01/ 21/03 0037 (H) PREFI LE RELEASED (1/10/03)

01/21/03 0037 (H) READ THE FI RST TI ME -
REFERRALS

01/ 21/03 0037 (H) RES, JUD

03/ 05/ 03 (H) RES AT 1: 00 PM CAPI TOL 124

03/ 05/ 03 (H) Heard & Held -- Meeting
Post poned to After Session --

03/ 05/ 03 (H) M NUTE( RES)

03/ 07/ 03 (H) RES AT 1: 00 PM CAPI TOL 124

03/ 07/ 03 (H) Moved CSHB 24( RES) Qut of
Comm ttee

03/ 07/ 03 (H) M NUTE( RES)

03/ 10/ 03 0487 (H) RES RPT CS(RES) NT 4DP 3NR

03/ 10/ 03 0487 (H) DP: HElI NZE, GATTO, LYNN,
FATE;

03/ 10/ 03 0487 (H) NR: KERTTULA, GUTTENBERG
MASEK

03/ 10/ 03 0488 (H) FN1: ZERO (H. RES)

03/ 10/ 03 0488 (H) REFERRED TO JUDI Cl ARY

04/ 09/ 03 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 09/ 03 (H Schedul ed But Not Heard

04/ 11/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

04/ 11/ 03 (H) Heard & Hel d
M NUTE( JUD)

04/ 25/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

04/ 25/ 03 (H -- Meeting Postponed to Mon.
April 28 --

04/ 28/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 245

SHORT TITLE: SUI TS & CLAI MS: M LI TARY/ FI RE/ DEFENSE
SPONSOR(S): RLS BY REQUEST OF THE GOVERNOR
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Jrn-Date Jrn- Page Action

04/ 04/ 03 0777 (H) READ THE FI RST TI ME -
REFERRALS

04/ 04/ 03 0777 (H) M.V, JUD, FIN

04/ 04/ 03 0778 (H) FN1: ZEROQ(LAW

04/ 04/ 03 0778 (H) FN2: ZERQ( DNR)

04/ 04/ 03 0778 (H) FN3: | NDETERM NATE( ADM
FORTHCOM NG

04/ 04/ 03 0778 (H GOVERNOR S TRANSM TTAL LETTER

04/ 08/ 03 0859 (H) FN3: | NDETERM NATE( ADM
RECEI VED

04/ 11/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 11/ 03 (H) <Bi || Hearing Postponed>

04/ 15/ 03 (H) M.V AT 3: 00 PM CAPI TOL 124

04/ 15/ 03 (H) Moved CSHB 245(M.V) CQut of
Comm ttee
M NUTE( MLV)

04/ 16/ 03 1007 (H) M.V RPT CS(M.V) NT 1DP 2DNP
INR 2AM

04/ 16/ 03 1007 (H DP: LYNN, DNP: GRUENBERG,
Cl SSNA;

04/ 16/ 03 1007 (H) NR: MASEK; AM WEYHRAUCH,
FATE

04/ 16/ 03 1008 (H) FN1: ZEROQ( LAW

04/ 16/ 03 1008 (H) FN2: ZERQ( DNR)

04/ 16/ 03 1008 (H) FN3: | NDETERM NATE( ADM

04/ 16/ 03 1008 (H) REFERRED TO JUDI Cl ARY

04/ 16/ 03 (H) JUD AT 8:00 AM CAPI TOL 120

04/ 16/ 03 (H <Bill Hearing Postponed>

04/ 28/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 145
SHORT TITLE: ATTY FEES: PUBLI C | NTEREST LI TI GANTS
SPONSOR(S): RLS BY REQUEST OF THE GOVERNOR

Jrn-Date Jr n- Page Acti on

03/ 03/ 03 0359 (H) READ THE FI RST TI ME -
REFERRALS

03/03/03 0359 (H JUD, FIN

03/ 03/ 03 0359 (H) FN1: ZEROQ( LAW

03/03/03 0359 (H FN2: | NDETERM NATE( ADM

03/03/03 0359 (H GOVERNOR S TRANSM TTAL LETTER

03/ 03/ 03 0359 (H REFERRED TO JUDI Cl ARY

04/ 25/ 03 (H JUD AT 1:00 PM CAPI TOL 120

04/ 25/ 03 (H -- Meeting Postponed to Mon.
April 28 --

04/ 28/ 03 (H JUD AT 1:00 PM CAPI TOL 120
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W TNESS REG STER

REPRESENTATI VE NORVAN ROKEBERG

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 257.

CHRI S STEPHENS, Associ ate Broker

Bond, Stephens & Johnson, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
257, urged the bill's passage and responded to questi ons.

JOE LOMONACO, Associ ate Broker

Bond, Stephens & Johnson, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
257 and urged its passage.

CLAYTON HALVERSON, Associ ate Broker

Bond, Stephens & Johnson, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
257.

ROBERT ARMS, Associ ate Broker

Bond, Stephens & Johnson, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
257.

DAVE FEEKEN, Legislative Chair

Al aska Associ ation of Realtors (AAR)

Kenai, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
questions during discussion of HB 257.

HOMRD S. TRI CKEY, Attorney at Law

Jermai n, Dunnagan & Ownens, PC

Anchor age, Al aska

POSI TI ON STATEMENT: On behalf of Prudential Vista Real Estate
and Prudential Jack Wite Real Estate, provided comments and
responded to questions during discussion of HB 257.

LI NDA S. GARRI SON, Broker
AAR #1 Buyer's Agency
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Anchor age, Al aska
POSI TI ON STATEMENT: Testified in opposition to HB 257.

DAVI D A. GARRI SON, Associ ate Broker

AAR #1 Buyer's Agency

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
257.

JI M POUND, Staff

to Representative Hugh Fate

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented SSHB 86 on behal f of the sponsor,
Representati ve Fate.

REPRESENTATI VE BRUCE WEYHRAUCH

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 24.

TED POPELY, Majority Legal Counsel

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Answer ed questions about suggested wording
for HB 24.

RON SOMERVI LLE, Menber

Board of Gane

Juneau, Al aska

POSI TI ON STATEMENT: Testified on HB 24, noting that he has been
assigned to the House and Senate majority on resource issues.

GAI L VO GTLANDER, Assistant Attorney General

Speci al Litigation Section

Cvil Division (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Presented HB 245 on behalf of the
adm ni strati on.

CRAI G TI LLERY, Assistant Attorney GCeneral
Envi ronnental Section

Cvil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

HOUSE JUD COW TTEE -7- April 28, 2003



POSI TI ON  STATEMENT: Presented HB 145 on behalf of t he
adm ni strati on.

ACTI ON NARRATI VE

TAPE 03-44, SIDE A
Nunmber 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Committee neeting to order at 2:10 p.m Represent ati ves
McGQuire, Holm Ogg, Sanmuels, Gara, and G uenberg were present at
the call to order. Representative Anderson arrived as the
meeting was in progress.

HB 257 - DI SCLOSURES BY REAL ESTATE LI CENSEES

Nunmber 0058

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 257, "An Act relating to the disclosure
requirenents for real estate licensees, to disciplinary action
against real estate licensees, to private actions against real
estate | i censees, and to real estate | i censee agency
rel ati onshi ps, fiduciary duties, and other duties; and providing
for an effective date.”

Nunmber 0063

REPRESENTATI VE SAMJELS noved to adopt the proposed conmttee
substitute (CS) for [HB 257], Version 23-LS0893\Q Bannister,
4/ 28/ 03, as the work draft. There being no objection, Version Q
was before the commttee.

Nunmber 0093

REPRESENTATI VE  NORMAN  RCKEBERG Al aska State Legislature,
sponsor, said that HB 257 was engendered by what he ternmed "the
disquieting nature of the commerce in the real estate business
in this state,” two lawsuits, and a statute which he said he

considered to be broken. He said he calls HB 257 an interim
bill intended to clarify the current situation so that the
commerce of the state can continue. He nentioned that 25

percent of the "state donmestic product” is nade up of the "chain
of real estate transactions and all activity revolving around
the real estate industry.” Thus, he added, "it exceeds
everything but petroleum™ The real estate conponent of
Al aska's econony is paranount in inportance, he renarked.
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REPRESENTATI VE ROKEBERG sai d:

| rewote the entire real estate title ... a few years
back, and | left one section open - this issue that's
about dual agency. | asked at that tinme that a task
force undertake that; there was a task force working
on it then, but [|'ve been waiting seven years. I
worked this last year with [an] Al aska state board of
realtors' task force on rewiting a bill, and we're
still working on that. But we reached a deadline and

told folks that unless we could get sonething - a
conprehensive bill - passed this year, |I'd introduce a
stopgap neasure to try to nake sure that business and
comerce (indisc.) continue. And that's what this
nmeasure is; ... this is a stopgap neasure.

It speaks to two issues. One is the exenption of
commercial real estate activity from the problens
revol ving around disclosure under dual agency in the
statute, which is [AS] 08.88.396, and the definition
[of] what a comrercial real estate transaction is.

Then it goes on to indicate ... in Section 7 of the
bill ... - page 5, ... [subsections] (f) and (g) -
what ... needs to be done.

Nunber 0300

REPRESENTATI VE ROKEBERG turned attention to subsection (g),
whi ch read:

(g0 The failure of the licensee to mke a witten
disclosure as required by this section or to obtain a
written acknow edgnent or consent as required by this
section does not give a person a cause of action
against the licensee for the failure. However, this
subsection does not limt a person's ability to take
any other action or pursue any other renedy to which
the person may be entitled under other |aw.

REPRESENTATI VE ROKEBERG said that basically, if the legislature
adopts this language, it neans that the "paperwork ... revolving
around the current statutory requirenents of acknow edgenent of
di scl osure” - whether by seller's agent, buyer's agent, or dua
agent - doesn't, in and of itself, give rise to a cause of
action. Instead, it gives rise to a "license action." So, if
there is an error, there are sanctions that can be applied by
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the Real Estate Comm ssion. He relayed that "this" 1is
consistent with the current [statute pertaining to] conflict of
interest in that if there is an apparent conflict between a
| icensee and his/her client and a failure to disclose, any
sanctions or renedies are limted to a license action. In
addition, specific l|language in subsection (g) permts a person
to take any other action or pursue any other renedy allowed by
| aw.

REPRESENTATI VE ROKEBERG assured the committee that HB 257 does
not dimnish consuners' rights because it only addresses
clerical errors and timng errors regarding [dual-agency]
di scl osures pertaining to [commercial] real estate transactions.
He opined that <current statute is so unclear about when
di sclosure is supposed to occur, that it creates a stultifying
at nosphere. He reiterated that HB 257 is merely an interim
step, and its goal is to ensure that what he terned an
adm ni strative problem does not rise to a major cause of action.
He noted that Section 9 does apply to one of the aforenentioned
|l awsuits, which is still "at bar"” and which speaks to "the very
i ssue contained in this bill."

Number 0510

REPRESENTATI VE ROKEBERG turned attention to page 4, |ines 26-31.
He said:

What we had to do, if we're going to exenpt commerci al
real estate transactions, we had to define it,
because, fornerly, under the title now, a conmercial
real estate transaction is defined as a fourplex and

above. So it's not inclusive as to leasing
activities. Let me just say, for the record, on
[lines 24-25], page 4, the [term "comercial rea
estate transaction"” 1is there. So, as relates to
[ paragraph] (3), about leasing, it's nmy intention - |
think the language is clear - that this does not

i ncl ude residential |easing transactions.

REPRESENTATI VE ROKEBERG t hen touched on the details of proposed
AS 08. 88.396(e), which read:

(e) The provisions of (a) - (c) of this section do
not apply to a comercial real estate transaction that
i nvol ves
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(1) the sale or Ilease of real estate that
contains a building having eight or nore separate
living units;

(2) the sale of real estate that has a purchase
price of $250,000 or nore in value for nonresidenti al
use; or

(3) the sale or lease of real estate having a
gross | ease revenue that exceeds $12,000 a year.

REPRESENTATI VE ROKEBERG wth regard to a potential conflict of
interest, noted that he is a |licensed real estate broker and has
had his license for 30 years, though currently he is not active
and has not received a real estate comm ssion for eight years.
He offered that he can speak from experience on the activities
of a comrercial broker, and detailed sone of his acconplishnments
during the tinme he was active in the industry, which included
dual - agency situations.

REPRESENTATI VE ROKEBERG then turned to the issue of dual agency
and sai d:

Number 0753

W'l | talk ... about the application of t he
"principles of agency” to this subject. ... There's
been a court interpretation that those |icensees and
brokers that act under their client relationships are
acting under the "comon |aw of agency,” whereas the
princi pal and agent does directly Ilink between the
client and that particular |icensee. | submt that
that's a wongheaded and legally faulty provision. :
And even the current common | anguage of a real estate
agent related to the agency principal relationship
bet ween the broker, as the principal, and the agent as
the agent of the principal are (indisc). So there's
been a corruption; there's been a corruption in the
case | aw and everything el se.

REPRESENTATI VE ROKEBERG went on to say:

And one of the worst things, [which is] what | think
the commttee should take notice of, is that if the
continuation of "comon |aw agency” is to relate to
the licensee and client relationship, then that gives
rise to enornous vicarious liability on the part of
that client. So the average citizen is going to be
exposed. If we continue down this path, legally, and
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the fiction of [an] agency principal relationship that
arises between the client and the agent, then the
significant vicarious liability ... could arise and be
directed towards the average citizen. And | think
that's not a good public policy.

REPRESENTATI VE ROKEBERG offered that HB 257 is designed to

clarify this issue. He then nentioned a couple of his past
clients and a leasing situation in which he'd served as dual
agent, to illustrate the problens facing those who serve in that
capacity. He said, "Wwen you're in an agency principa
relationship, fiduciary duties arise, and that's the crux of
this mtter: How much can you speak?” Once a dual - agency

situation is established and [a broker] has two nasters, under
"agency law' he/she <cannot discuss price terns or certain
conditions that would divulge or disadvantage one side of the
transaction or the other. He submitted that it is inpossible to
perform one's duties as a dual agent "wi thout being able to do
that,” and offered a further personal exanple pertaining to
|l easing to illustrate the difficulties that could arise if one
is prohibited from discussing certain things with one's clients
si nply because one is a dual agent.

Number 1210

CHRI'S STEPHENS, Associate Broker; Bond, Stephens & Johnson,
Inc., noted that his conpany is a commercial real estate firmin
Anchorage, that there are others at the location from which he
is testifying that share his sentinents, and that he has
submtted a letter to the conmttee. He said that there is no
way on earth a commercial broker can do his/her job under dua
agency as defined under current Alaska |law. He el aborated:

W absolutely have to have the ability to put these
transactions together and to work with both parties
effectively, and [we] can't do that wunder the |aw
because the | aw says we have to be silent when there's
dual agency. And it's an absolutely ... inpossible
posi tion. W have dual agency in roughly half the
transactions that we do. So, it's not for the benefit
of the public or the state or the commerce to have
this restriction, which is an essential part of us
bei ng able to do our job.

The second point is, is on the formof the disclosure.

The reality is that the disclosure forns that are
required end up being so darned burdensone. I n many
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cases we're dealing with conpanies from outside this
state ..., having to run these forns back and forth,
sone of the <corporations won't even |look at them
because they've got to send themto their real estate
| aw departnent; it just becones a nightmare al nost.
We're not selling houses, we're not selling people
homes, we're not in business. We're doi ng business
transactions with people involved in commerce. So
it's atotally different situation.

MR.  STEPHENS concluded by saying that he and others at his
| ocation are concerned about [the current situation] and urge
the bill's passage.

Nunber 1351

JOE LOMONACO, Associ ate Broker; Bond, Stephens & Johnson, Inc.
noted that he has been in the real estate industry in Anchorage
for 27 years. He opined that confusion pertaining to the
current statute and its various interpretations has increased.
He said that his fears and concerns surround the risk of being
held civilly or crimnally |iable because of this confusion. He
noted that some of the nore sophisticated clients refuse to sign
the required disclosure forms. He urged passage of HB 257.

Nunber 1412

CLAYTON HALVERSON, Associate Broker; Bond, Stephens & Johnson,
Inc., remarked that there is a distinct difference between
residential [transactions] and commercial [transactions]. Those

invol ved in comercial transactions are generally businesspeople
who are very know edgeable about the pending transaction,
sonetimes nore so than the transaction brokers. He opined that
under the current |aw, such transaction brokers are not able to
provide the kind of service that they are obligated to provide
their clients.

Number 1471

ROBERT ARMS, Associate Broker; Bond, Stephens & Johnson, |Inc.
said that the difference between residential and comerci al

transactions is dramatic. In many cases, a comercial agent
will represent a custoner and find a user for a property, and
the whole transaction wll happen wthout it reaching the
multiple listing service (MS) system It's all done privately,

it's all done confidentially, and it's a conpletely different
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situation than what occurs for a residential transaction. He
said that he supported everyone el se's coments.

MR. STEPHENS again urged passage of HB 257. In response to a
qguestion, he said that [his firn] has spent over $12,000 having
di scl osure fornms developed that would neet current |aw He

relayed that he's had clients who' ve sinply handed the forns,
wi thout first reading them to their attorneys, and has had sone
clients who've refused to accept or review the forns altogether.
He opined that [the current disclosure requirenents] do not
serve any purpose and nake an already difficult process nore so.
In response to further questions, he acknow edged that sone

clients could sinmply go find brokers that are wlling to
participate in a transaction wthout abiding by the current
di scl osure requirenents. He also relayed that his firm has

provided the commttee with copies of the various disclosure
forms required by current |aw.

REPRESENTATI VE GARA noted that there is a provision in HB 257
which says that "the law of agency" won't apply, anynore, to
real estate agents "in this context." He asked for exanples of
how "the |aw of agency” has proven to be unfair to real estate
agents. He also noted that there is a retroactive provision in
HB 257 which would allow it to reverse a jury verdict. He asked
for coments on that provision.

MR. STEPHENS offered the followng as exanple of the problem
encountered with dual agency:

If you' re an agent, and let's say you have a l|isting
and you're out soliciting buyers, and let's assune

that you get three offers - one from an agent wthin
your conpany, which that (indisc.) now a dual agent,
and two other offers from agents, let's say, [of]
ot her conpanies - and you're in your conference room

reviewing these offers to decide which one you're
going to nove forward with or perhaps counter and why,

and (indisc.) a very detailed process. So you go
through the offers from one other conpany; you go
through it in detail. You go through the next offer

from anot her conpany, in detail. Now, you get to the
offer brought in from an agent in your own conpany.
Currently, you have to tell that seller, "I"'msorry, |
cannot comment on this offer.” Now that doesn't do
that seller any good at all, or anyone any good at
all. That's a perfect exanple of the kinds of things

that we run into all the tine.
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Number 1750

REPRESENTATI VE GARA said, however, that there is "a law of
agency" that defines the duties between people who are agents
and the people who they represent. And HB 257 seens to exenpt
real estate agents from "the |law of agency," he remarked. He
said that he understands that sonetines there mght Dbe
requirenents of "the law of agency” that don't seem to help
people in a particular circunstance, but he is wondering whether
"the law of agency is a burden to M. Stephens in sone way and,
if so, what that burden is.

MR. STEPHENS acknow edged that he is not that famliar with "the
| aw of agency."” He added, however, that "in trying to do our
j ob, when we are dealing with people wanting to buy and sell and
| ease commercial real estate, we have to be able to talk to
them and in dual agency, we can't - but we've been hired for
our expertise." That's where the problem is. The types of
transactions at issue require soneone with a |lot of expertise in
the field of comrercial real estate to nmake them go together
That's why such brokers are hired; yet current law inhibits them
from providing that expertise, he opined. Wth regard to the
retroactivity provision of HB 257, he suggested that others
could better testify to that issue.

REPRESENTATI VE ROKEBERG noted that Section 8, found on page 5,
line 15, repeals Section 7 on June 30, 2005. He said that the
reason this sunset provision is included is because Section 7,
the exenption for commercial real estate transactions, is
intended to be a stopgap neasure until nore conprehensive
| egi sl ation can be put in place.

REPRESENTATI VE GARA remarked that of the two changes HB 257
purports to neke, he understands one very well, that of
exenpting comrercial realtors from some rules governing dua
agency in revealing details to the various parties involved in a

transacti on. The change he said he seeks clarification on
pertains to the current |aw that sonme people have said prohibits
a realtor from representing both a buyer and a seller. He

remar ked, however, that the current |aw does not prohibit this,
as long as the realtor discloses that he/she is representing
bot h buyer and seller. "So what am| m ssing there?" he asked.

Nunber 1952
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REPRESENTATI VE ROKEBERG agreed that under current |aw, an agent
can represent the buyer; the seller; or both, as a dual agent.
The difficulties arise because of interpretations which say that
when two |icensees fromthe sane brokerage conpany represent the
buyer and the seller, it beconmes a dual -agency situation and
therefore, both parties nust agree to having both |icensees
continue with the transaction. That can work, he remarked, but
the problem then becones one of what can a |icensee do to advise
hi s/ her client. He said that the problemis particularly acute
in the comercial arena, and he called it the "duct tape rule,"”
likening it to slapping duct tape over the nouths of the
| i censees whose goal is to nerely put a deal together.

REPRESENTATI VE GARA said he still doesn't wunderstand why a
realtor, right now, can't give advice to a client, as long as
he/ she discloses that there mght be a potential conflict. "Am
| right that if they do disclose, then they can say whatever
they want," he asked, adding, "That's the issue I'd Iike
addressed. "

CHAIR McGU RE surm sed that the problem revolves around the fact
that once an agent has signed a person on as his/her client,
under the principles of "agency |law," he/she then has fiduciary
responsibilities to that client as the principal. She suggested
that even disclosing to both clients that he/she is acting on
behal f of both of them does not discharge the agent's fiduciary
duties to both clients or make it easier for comrunication to
occur in a comercial setting.

REPRESENTATI VE RCOKEBERG said that the issue becones how to
determ ne whether one is breaching one's fiduciary duties wth
regard to what information is being discussed. He said that
these sanme dual-agency problenms are true for residentia
transactions as well, but HB 257 does not addressed residential
transactions at all. He indicated that the conprehensive
| egislation still to be developed will address all the problens
currently faced by clients and agents.

Number 2092

DAVE FEEKEN, Legislative Chair, Al aska Association of Realtors
(AAR), turned attention to page 5, lines 10-14, subsection (g)
of Version Q and said that this l|anguage clarifies that it
pertains only to the witten disclosure required by AS
08.88.396, rather than to the whole concept of disclosure. He
said that the AAR is very much in support of this clarifying
| anguage. He nentioned that the board of directors [of the AAR]
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has had | engt hy debat e regar di ng t he definition of

"sophi sticated and know edgeabl e comer ci al r eal estate
transactions,” and has provided the sponsor wth suggested
| anguage to redefine "the limt." He also nentioned that the

AAR now has a "no opposition as anmended” position on HB 257. He
noted that there are a nunber of states that exenpt "commerci al

single agency only, transactions from disclosure.” He added,
"The dual -agency situation ... still requires a disclosure in
all states in this country, right along wth conflict of
interest.”

REPRESENTATI VE GRUENBERG opi ned that subsection (g) imrunizes a
|icensee even from a deliberate conceal ment of a disclosure.
Way is that good public policy? he asked.

MR. FEEKEN said that the AAR does not interpret subsection (g)

as inmunizing an agent for concealnent. "W're saying that the
rest of the statute still stands,"” he added; under AS 08. 88. 396,
the agent still has the duty to disclose. However, if either a

buyer or seller doesn't sign "at the tinme of specific
assi stance,” then that is considered a clerical or technical
violation; it does not renpbve the licensee's obligation to
di scl ose.

REPRESENTATI VE GRUENBERG said that a right without a remedy is
pretty specious. The only way sonething can be enforced is to
provide a remedy in the law, one renedy, traditionally, is a

civil renmedy, which is often the nobst effective because it
provides an imediate private remedy wthout having to go
through a governnental bur eaucr acy. According to his
interpretation of subsection (g), he said, it's an inmmunization
of licensee for the failure to make a witten disclosure. So

again, why is that good public policy?
Nunber 2281

MR. FEEKEN pointed out that the second sentence of subsection
(g) says:

However, this subsection does not |limt a person's
ability to take any other action or pursue any other
remedy to which the person may be entitled under other
| aw.

MR. FEEKEN said that proposed AS 08.88.396 says that an agent

shall disclose at the point of specific assistance, which npst
people interpret to nean when the agent first starts helping to
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| ocate a property or when he/she first becones aware of
confidential information. The obligation to disclose has not
been renoved, he opi ned. I nstead, he al so opined, the |anguage
in subsection (g) neans that if one doesn't get that witten
disclosure within a particular tineframe, it is just considered
a clerical m stake.

CHAIR McGUI RE remarked that one of the things that has conme out

of the aforementioned litigation and sonme of the resulting
di scussions is that people have beconme aware that there are
alternatives to dual agency. She referenced her own

nei ghborhood in which the sole real estate agent represented
both the honebuilder and potential buyers, many of whom were
first-tinme honebuyers and didn't realize that dual agency is
only one alternative. What has begun to happen, she renarked,
is that now a formis being offered, first thing, to potential
buyers regardi ng dual agency.

TAPE 03-44, SIDE B
Nunmber 2385

CHAIR MGUJRE indicated that she is unsure whether nere
sanctions on an agent's license are going to be enough to
encourage an agent to do all he/she can to inform consunmers of
their rights.

MR. FEEKEN said he wunderstood Chair MQ@iire's concern. He
offered, however, that "the specific assistance issue 1is
sonething that's debated in an open-house environnent and in [a]
new construction environnent as to when that happens.™ He

posited that npbst agents conply wth AS 08.88. 396, but
acknowl edged that perhaps such is not the practice in a hot
market. He remarked that there have been a | ot of changes nade
in the industry in the last 15 nonths due to the aforenentioned
| awsui t .

CHAIR McGUI RE opined that those changes have been positive for
consuners, particularly that of forcing agents to give consuners
a form explaining their relationship right at the outset.
Subsection (g) is taking away consuners' renedy, she remarked

and so agents would no | onger have the force of |aw behind them
ensuring that they did the right thing for consuners.

MR. FEEKEN argued that the consumer would still have the right
to bring a cause of action if the agent failed to disclose
verbal ly. Subsection (g) only pertains to circunstances in

which the agent does not meke the disclosure in witing or
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obtain witten verification of disclosure. He opined that it
would be in the agent's best interest to obtain witten
verification of disclosure. He remarked that undisclosed dual
agency constitutes a fraudulent act and as such would still
entitle the consumer to bring a cause of action, adding that
subsection (g) only pertains to the "witten technicality of the
di scl osure. ™

REPRESENTATI VE GRUENBERG pointed out, however, that for many
years, the "statute of frauds" has required real estate
transactions - contracts - to be in witing because they are so
inportant to the people involved in those transactions. I n
fact, having things in witing is inportant to the |egal system
as well, in reducing problens of proof, he said, because if a
consuner bringing a suit clainms that he/she never received
verbal disclosure, the defendant - the agent - can then show the
court the witten acknow edgenment of disclosure. Once the forns
are created, it is easy to provide them to consuners, and they
make it easy to prove in court that proper disclosure did occur

Nunber 2146

REPRESENTATI VE ROKEBERG pointed out, however, that one of the
probl ens revol ves around when to make such a disclosure. The
timng of the disclosure has becone an issue: Should disclosure
happen when a person attends an open house? After a person asks
an agent a couple of questions? \Wien a person responds to an
add in the paper? He opined that a potential buyer should not
have to sign a form at those points in time, and remarked that
agents in small comunities have no choice but to act as dual

agents. He suggested that the aforenentioned |awsuit and
current statute have created artificial barriers that are
| udicrous to abide by. He again reiterated that HB 257 is
nerely a "Band-Aid bill" that will be replaced by a later, nore
conprehensive bill. Current law is badly drafted, he remarked

in that it doesn't give <clear direction regarding when

di scl osure shoul d occur.

CHAIR McCGU RE argued, however, that in order for sonmething - a
contract, a transaction, a warranty - to really be neaningful
for a consuner, it should be in witing. Relying on a claim
that disclosure occurred orally is not sufficient, and is |ikely
to engender nore litigation.

REPRESENTATI VE ROKEBERG of fered that disclosure would still have
to occur in witing; subsection (g) nerely addresses instances
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when such does not occur at the exact nonent the relationship
started.

REPRESENTATI VE GARA said he agrees that the disclosure forns
should be in witing, but does not agree that proof of verbal
di scl osure should be sufficient to preclude a cause of action.
Regardl ess, he observed, subsection (g) is really poorly witten
in that it nmakes it very vague as to whether soneone has a cause
of action for a failure to disclose. He stated that if all the
sponsor wants to do is exenpt technical violations, then
subsection (g) needs to be rewitten because, as currently
witten, it appears to exenpt nuch nore than just technical
vi ol ati ons.

REPRESENTATIVE GARA noted that contrary to M. Feeken's
statenent that the AAR now has no position regarding HB 257,
Carole Wnton, president of the AAR sent a letter via e-nail
that says the AAR does not support HB 257. In particular, the
letter states about the applicability and retrospectivity
provision: "This is a real slap in the face to the |aw abiding
majority of real estate practitioners in Al aska.”" He asked M.
Feeken to explain why the AAR no |longer has a problem with that
provi si on.

Number 1898

MR. FEEKEN offered his understanding that the applicability and
retrospectivity provision - Section 9 - only applies to
subsection (g), which, he opined, only deals with technical or
clerical di scl osure, rather than the actual process  of

di scl osure. He added:

One of the issues that's cane up out of the "Mhner
| awsuit" was, the comon practice in the industry was,
in a dual-agency residential transaction, that the
seller of the property, during the process of listing
a property, would allow for dual agency, in other
words, that that agent or someone within that conpany
to sell that property; "preauthorizing” it was the
ternms used. Wthin that lawsuit, the definition that
came back out said, "No, that practice can't happen
because the principals have to know who each other
is,” which was never the intent of the original [AS
08. 88. 396] .

So, it would put the burden upon the agent who has the
listing; if a buyer cones along and says, "I want to
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see that property,” if you're to go by what the judge
and the attorneys were saying out of that [|awsuit,
that agent has to run back out and get that seller to
sign a form saying it's okay for him to show his
house. That is the witten technical difficulty we're
trying to put the Band-Aid on ... until this larger
bill can be introduced, which totally revanps this
process of agency discl osure.

REPRESENTATI VE GARA referred again to Ms. Wnton's letter, and
read from the third paragraph from the bottom which says in

part: "Fiduciary Duty - This provision is sinply enbarrassing
to professionals that endorse the National Association of
Realtors code of ethics.” He asked: \What about the renopval of
the "law of agency's" fiduciary duty? Is that no |onger the

position of [the AAR]?

MR. FEEKEN replied that the AAR is not dealing with those

i ssues. He relayed that he'd been involved in the creation of
AS 08.88. 396, which had been enacted at a tinme when "subagency"
was common wthin the industry. The current |anguage was

intended to let the seller know that the agent working with the
buyer was the buyer's agent, and to disclose the possibility of
dual agency on an in-house [situation] or the sane agent worKking
with both the buyer and seller. The industry has changed a | ot,
he added, and subagency is not even available in nost states in
the country. "The concept of abrogating the comon |aw by
sinply putting a line in like that has been attenpted in 13
states and it's failed in 13 states; [you've] got to replace it

with sonething,” he stated. Wth regard to M. Wnton's
statenent, he said that he did not understand how one could be
honest, be fair, act in good faith, and still not have fiduciary
duty. It's just not practical, he added.

Nunber 1762

REPRESENTATI VE GARA remarked that Ms. Wnton's letter seenms to
state that AAR has a problem with abrogating "the comon |aw of

agency,"” in that it says in part: "The National Association of
Realtors does not recommend abrogation of the common |aw."
Representative Gara asked: "What is it about this new version
of the bill that resolves that concern?”

MR. FEEKEN repli ed: "It doesn't address that, and | guess ny
point is ... that that line is not enforceable (indisc. -
soneone else talking] it hasn't been replaced with anything. |If

you abrogate the common |aw, what |aw are you going to use?" He
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remarked that when Colorado attenpted to abrogate common | aw
with regard to disclosure, "it took 65 pages to replace it, of
the duties of the agent." He surmised that if an issue cane
before a judge, even though the proposed |egislation mght state
that the comon |aw of agency does not apply, w thout anything
inits place, the judge will "go right back to conmon | aw. "

REPRESENTATI VE ROKEBERG pointed out that HB 257 only repeals the
"comon | aw principles of agency,” not all common | aw.

REPRESENTATI VE GARA said that's the problem "we' re abrogating
the law that provides the duties.” That's not just a little
technical thing that's being abrogated; if the "common |aw of
agency" inposes the fiduciary duties, and it is abrogated, then
so too are the duties. Wiy is that a good thing? he asked. Wy
are not Ms. Wnton's conment right on point?

REPRESENTATI VE ROKEBERG argued that it would only affect
comercial transactions, and then only for two years until nore
conpr ehensive | egislation can be introduced and enact ed.

REPRESENTATI VE GARA sai d he understood those points.

REPRESENTATI VE ROKEBERG opi ned that doing as HB 257 proposes is
accept abl e because t he parties i nvol ved in comer ci al
transactions are sophisticated and understand the rules of
engagenent .

Nunber 1647

REPRESENTATI VE GARA asked Representative Rokeberg whether he is
claimng that everyone who purchases a commercial piece of
property is so sophisticated that he/she does not need to nade
aware of his/her agent's potential conflict of interest.

REPRESENTATI VE ROKEBERG replied that although nothing is
absolute, by and large, people who engage in comercial
transactions should have their own agents, advisors, and
accountants, and should be and are protected under comerci al
| aw.

REPRESENTATI VE GARA said that the concept that one cannot rely
on the agent and should instead armone's self with a battery of
ot her agents and an attorney is shocking to him

REPRESENTATI VE ROKEBERG said that as a matter of course, he'd
advised all of his clients to have their own attorneys and
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accountants. He indicated that current law is an insult to him
and his own personal ethics because it inplies that an agent
can't act in an ethical manner when serving as a dual agent. He
remarked that every other state in the country is also
struggling with this issue. He said that for a nunber of years,
he and his staff have been working wth people in the industry
totry to find a solution

REPRESENTATI VE OGG asked why the burden to inform - to disclose
dual agency - in witing is considered onerous.

MR. FEEKEN said that problens arise in instances where the
person to whom the disclosure nust be nade is not standing right
there where the agent can hand hinfher the disclosure notice.
Sonetinmes portions  of the transaction, with regard to
information that nust be disclosed, occur over the telephone;
however, according to the specific requirenents currently in AS
08.88.396, information nust be disclosed in witing. Therefore,
it'"s not that witten disclosure doesn't happen, it's just that
it doesn't happen at the exact sanme time as the verbal
disclosure; this is the technical issue that subsection (g) is
intended to address. He confirned that subsection (g) is also
intended to address the issue of the seller approving, via
written acknowl edgenent, of a dual -agency situation.

REPRESENTATI VE OGG asked whether delivering witten disclosure
or acknow edgenent could be done via fax, e-mail, or courier.

Number 1390

MR. FEEKEN pointed out that <current law says the witten
di scl osure or acknow edgenent nust occur at the sanme tine as the
verbal disclosure or acknow edgenent. Such is not always
possi bl e, he remarked, adding that sonetines the person to whom
the witten disclosure is presented or from whom the witten
acknow edgenent is asked either does not have the authority or
nmust get the docunents reviewed first.

REPRESENTATI VE OGG renar ked that subsection (g) does not nention
the technical violation that the sponsor has indicated he wants
to address. He suggested that perhaps a reference to and a
definition of what constitutes the technical violation should be
included in the bill

MR. FEEKEN said that is a good suggesti on.
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REPRESENTATI VE GRUENBERG, on that point, referred to page 4,
line 6, and suggested that the |anguage "at the time of the
initial contact" should be anended by addi ng sonething along the
lines of, "or as close as possible thereto". He opined that
currently, subsection (g) is overbroad. He said he agreed with
Representative Gara with regard to the issue of throw ng out the

"common |aw principles of agency.” That's a conplete body of
law, and it will have a lot of unintended consequences if this
| egi slation exenpts even commercial real estate transactions
from the entire "restatenent of agency"; "I couldn't support

that,” he added. He then asked M. Feeken whether he'd yet read
Judge Christen's decision on the Mehner case.

MR. FEEKEN sai d he had not.

REPRESENTATI VE GRUENBERG nentioned that one of the decisions
arrived at from the issues surrounding that case was that not
all intentional torts give rise to damages, because even when
the tort is intentional, the conduct nust still satisfy either
the "outrageous" or "reckless indifference" requirements of AS
09.17.020(b). Thus, he surm sed, one could get punitive damages
only if one is able to prove by clear and convincing evidence
that the action was either outrageous, including acts done wth
mal ice or bad notives, or recklessly indifferent to the interest
of anot her person. He opined that the judge's finding that she
could not give punitive damages to a particular defendant in
that case - MAlIpine - is either a serious msreading of the
statute or there is a problemw th the statute.

Nunmber 0958

REPRESENTATI VE GRUENBERG asked M. Feeken if he sees a problem
with that interpretation of the punitive danages statute, "where
it's one broker suing another for stealing a comm ssion."”

MR. FEEKEN sai d no.

REPRESENTATIVE HOLM said that giving up the "common |aw
princi ples of agency" bothers him because his understanding is
that once he hires soneone to do sonmething for him then that
person will act as his principal agent in his best interest. He
noted that he has never read a |aw that says soneone nust treat
anot her honestly, fairly, and in good faith. Al t hough such is
good sentinment, it doesn't really mean anything because it's al
based on "sone |evel of association" that is not in |aw He
guestioned whether an agent could really represent both the
buyer and seller and still be "evenhanded."
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REPRESENTATI VE HOLM surm sed that the only way an agent could
really do so would be if that agent was really just |ooking out
for his/her own best interest. He asked: "I's that what we're
saying here, [that] this is done for the purpose of the rea
estate agent? ... Wiere do the purchasers and the renters, the
| essors and the | essee, where do they fit into [it]? ... Do they
give up their rights to having ... sone kind of agency |aw at
all?" Because if they do that, then no one acts in their best
i nterest, necessarily.

REPRESENTATI VE HOLM sai d:

If you hire sonmeone, usually you're paying them to do
business in your best interest. But the way this is
witten, to ne, business will be done in the real
estate broker's best interest, regardless of whether
or not it's [in] ny best interest ..., whether I'mthe
| essor or lessee. ... If | hire a real estate agent, |
woul d want themto be working for ne.

Nunmber 0665

REPRESENTATI VE HOLM said that although he may not understand all
of the principles of agency, he knows how they affect him as a
busi nessman. If he purchases property, he explained, he wants
to truly feel confortable that the agent he hires, that he pays,
is working in his best interest. Notw thstanding the claimthat
this bill is a "Band-Aid" approach, to wite Ilaw which
stipulates that the "comon |law principles of agency” wll no
| onger apply leaves him wondering what w1l happen in the
meantime, he remarked.

REPRESENTATI VE ROKEBERG opi ned that strict interpretation of the

current law hinders comrerce, in that transactions cannot be
concl uded properly. He remarked that HB 257 has narrow
application, affecting commercial real estate transactions; wth
regard to residential transactions, the bill only pertains to
the tineframe in which witten docunentation is received. He
again reiterated that HB 257 is nerely an interimbill, and that
a nore permanent solution is being drafted. "All we're trying
to do here is reduce the Iliability ... for unnecessary

litigation, and to nove forward so we can nake progress here,"”
he added.

CHAI R McGU RE suggested that they sinply wait for that permanent
solution, rather than taking this interimstep.
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REPRESENTATI VE ROKEBERG poi nted out, however, that the firm of

Bond, Stephens & Johnson, Inc., alone does between $300 million
and $400 million in business a year, approximtely half of which
is under dual agency. Waiting for the nore conprehensive
| egi slation, he opined, wll shut down such firms and have a
negative inpact on business. Agents are fearful of the
potential liability resulting from the aforenentioned case and
are in need of legislation that will keep the balance until a

nore permanent solution is in place, he added.
Nunber 0392

HOMRD S. TRICKEY, Attorney at Law, Jermain, Dunnagan & Owens,
PC, indicated that he wuld be speaking to proposed AS
08.88.396(g) and its retrospective application [on behalf of
Prudential Vista Real Estate and Prudential Jack Wite Real
Estate]. He said that the purpose of the legislation, as
drafted, is to address the follow ng problem Currently, there
is a perception that every dual-agency transaction done in
Alaska in recent years was not properly docunented. Thi s
contention is based upon the requirenent that there be a signed
acknowl edgenent, from both buyer and seller, every tinme a
prospective buyer wants to see a house l|listed with the sane
br oker. For exanple, if the broker has a house and a "house
showi ng," which is conmmopn in nmany areas, each tine a new buyer
even wal ks into that house, the current statutory requirenment is
that the broker obtain a witten consent from both seller and
buyer in order to show the house.

MR. TRICKEY offered that current law is anbiguous in that it
requires the disclosure when there's a specific assistance. He
opined that subsection (g) is intended to nerely and solely
protect agents and brokers from liability for a technical
statutory violation involving the timng of when they docunent

the witten disclosure. It really is to protect them from a
recordkeepi ng requirenent, he added. Subsection (g) does not
abrogate the responsibility to mke a witten disclosure; it
does not abrogate agents' liability in the event that there is
actual harm or |oss because soneone was engaged in fraud,
i ntentional m sconduct , negl i gence, or negl i gent
m srepresentation. He said that the second sentence of

subsection (g) was drafted to preserve any cause of action or
claim that a buyer, who has suffered injury or harm or danage,
may have wunder the comon law of either tort principles or
contract principles.
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MR. TRICKEY attenpted to assure nenbers that subsection (g) is
not intended to protect agents or brokers when sonmeone has

actually suffered harm or | oss. Under the second [sentence of
subsection (g)], any buyer would still have the right to bring a
claim based on a tort or contract theory. The intent of the

| egislation is very narrow and limted, he opined, in that it is
intended to protect fromliability a failure to tinely docunent
the witten disclosure still required of a residential agent
when acting in a dual -agency capacity.

MR. TRICKEY said of the retroactivity provision that it is not

intended to set aside a jury verdict. He said he is unaware of
any jury verdict involving any action that has resulted in a
trial and a verdict that's been rendered. He attenpted to
assure nenbers that HB 257 will not change and would not have

changed the result of the Mehner case, wherein, he offered, the
judge found that the defendant commtted intentional m sconduct
and made m srepresentations in a transaction. He opined that
the retroactivity provision is necessary to protect those in the
industry when there is a technical violation of the statute
i nvol ving the docunmenting of the witten-disclosure requirenent,
whi ch, he al so opined, causes no harmto a buyer and seeks only
the forfeiture of the comm ssion that the agent earned in the

transacti on.

TAPE 03-45, SIDE A
Number 0001

MR. TRICKEY, in response to a question, nentioned that he is
speaking on behalf of Prudential Vista Real Estate and
Prudential Jack Wiite Real Estate, and is involved with co-
counsel in defending those firms in a class-action |awsuit,
whi ch, he proffered, seeks to disgorge all commi ssions earned by
those firnms over the past six years.

REPRESENTATIVE GARA surmised that what is intended via
subsection (g) is that if agents fail to disclose, to a client,
dual agency or a conflict, then they would be liable, but if the
agents do disclose but just don't do a witten disclosure in
tinme, that fact doesn't nmake the agents liable. He asked if
that was a fair summary, if he had 90 percent of it right.

MR. TRICKEY told Representative Gara that he did have 90 percent
of it right, because statute requires disclosure of dual agency
and defines conflict of interest. Therefore, if there is a
conflict as defined by that statute, there is a different renedy
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for an undisclosed conflict. In other words, "conflict" Iis a
technical termunder the statute.

REPRESENTATI VE GARA opined that if the aforenmentioned is the
intent of subsection (g), then it needs to be rewitten because,
currently, it seens to inply, though unintentionally, that if an
agent fails to disclose, then there is no [cause of] action.

MR. TRICKEY noted that failure to nake a witten disclosure, at
all, would result in a licensure action. He reiterated that the
pur pose of subsection (g) is to prevent soneone from being
liable for the technical failure to docunent the disclosure.

REPRESENTATI VE GARA said that the |anguage, as witten, does not
make himfeel confortable that that is all they are doing.

[ Fol | owi ng was sone di scussi on about M. Trickey's
af orenenti oned class-action lawsuit and whether the court wll
hol d that actual harm nust occur before danages are awarded. ]

Nunber 0401

CHAIR McGQU RE opined that subsection (g) is witten so vaguely
that it gives the inpression that failure to nmake any discl osure
at all does not give a person a cause of action. At a m ninmm
she suggested, it should be rewitten to clarify that the duty
itself still exists and it is only the [timng of] the witten
disclosure that is addressed in subsection (gQ). She al so
pondered whether the commttee should consider the issue of
actual harm  For exanple, perhaps the | anguage should stipul ate
that the failure to provide witten disclosure within a certain
ti meframe nust cause actual harm

MR. TRICKEY confirnmed that he'd assisted in the drafting of the
current |anguage in subsection (g), and said he thought that the
| anguage is clear in its intent when read in the context of the
entire statute, because proposed AS 08.88.396(a) and (b) require
the disclosure to be in witing. "Subsection (g) does not
abrogate that requirenent; it sinply, we thought, nade it clear
that it just does not give rise to a cause of action against the
licensee for failure to do that,” he added, nentioning that the
second sentence in subsection (g) was witten as it was because
they did not want it to interfere with any legal claim by a
person who suffers actual harm

REPRESENTATI VE ROKEBERG, naking reference to the aforenentioned
cl ass-action lawsuit, said, "The focus of the legislation is to
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cut off a fishing expedition by counsel, and the scope of the
commi ssions he's asking for disgorgenment and the discovery al one
could run into hundreds of thousands of dollars.” That's why
the issue warrants interim |legislation, he opined, because the
scope of the aforenentioned class-action lawsuit is quite
substanti al .

CHAIR McGU RE indicated that regardless of whether HB 257 is
warranted, the Ilanguage in subsection (g) does not seem to
address the specific problem as purported.

REPRESENTATI VE = GRUENBERG tur ned attention to Section 9,
subsection (b), and asked whether its effect will be to dismss
the aforenmenti oned cl ass-action | awsuit.

MR. TRICKEY replied, "That's correct ...; it would be correct as
tothe claimin the suit for the violation of the statute.™

[Following was sone discussion on the issue of |egislation
specifically designed to influence pending court cases, and on
the issue of prior legislatures' intentions.]

Nunber 1029

LI NDA S. GARRI SON, Broker, AAR #1 Buyer's Agency, said that [HB
257] is a bad law, adding that its creation was very rushed.
Wiy the hurry, she asked, why the sunset? She noted that M.
Trickey has said that HB 257 is necessary to protect the
industry so that comm ssions are not disgorged. She spoke
agai nst abrogating common |aw, and remarked that she has heard
no one explain how these proposed changes will help the public -
the consuner. She noted that her firm has chosen to be a
si ngl e-agency office: it exclusively represents buyers.

M5. GARRISON opined that state law is not difficult to
under st and. It's very sinple: an agent can represent the
seller, or the buyer, or, in certain case, can [undertake] dua
agency. She explained that the term "specific assistance" is
defined by sonme people in the industry as the witing of the
contract, but countered that that is way too |ate. | nstead, an
agent should explain to the consunmer right up front what his/her
agency relationship is and what types of situations could arise
because of that rel ationship.

M5. GARRISON said that HB 257 could be called a "real estate

protection Act." It is the flexibility to conply with statutory
requi renents without driving away the client; in other words,
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she opined, it is |like saying, "W don't want to tell buyers ..
[and] sellers the whole story because, if we do, they won't |et

us be a dual agent." [House Bill 257] is designed to preserve
dual agency, it is designed to take liability away from the
professional in the field, and it is an attenpt to weaken

Al askan statutes. She suggested that it is as if proponents of
HB 257 are saying, "Rather than conply with the law, we're going
to work to dilute the law until it serves our purpose.”

V. GARRI SON stated that witten disclosure should be
i mredi ately upon first contact, and listed ways in which a
record of that disclosure could be nmnade and kept, that that
di scl osure was indeed made on first contact. On the issue of
what constitutes a comercial real estate transaction, she said
that the definition in the bill is not accurate: $250,000 is
about the average price of a home, and an annual gross |ease
revenue of $12,000 is [easily achieved in many residential
| eases]. She remarked that any tinme she hears that sonething is
going to block the public - block the consuner - from | egal
recourse, it gives her concern. She opined that the reason HB
257 is before the conmttee is because the industry got caught
doing sonmething it wasn't supposed to do and is now seeking
| egi sl ative relief. Current statute works just fine - it's not
broken - she said in conclusion, adding that she does not
support HB 257 at all and strongly urges the conmittee to table
it.

Nunber 1265

DAVID A GARRI SON, Associate Broker, AAR #1 Buyer's Agency,
referred to page 3, line 16, in which "agency" is changed to
"real estate |icensee relationships". He said, "W need to
di scuss agency, not the relationship of a real estate |icensee.
Referring then to page 3, line 23, in which "an agent" is being

changed to "a real estate licensee", he opined that the purpose
of that change is to allow agents to say that their relationship
is with brokers rather than buyers or sellers, and thus they
could be governed nore by regulation rather than statute. He
remarked that this should be stopped, and that an agent should
stay an agent - for either the buyer or the seller.

MR. GARRI SON stated that the judge was very clear in the Mhner
case regardi ng dual agency. It is very difficult to be a dual
agent and, thus, there should be a higher standard of awareness
for the person entering into such deal, that both the buyer and
the seller - or the |lessee and lessor - have a really strong
understanding of what it nmeans to be entering into that type of
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a rel ationship. Turning to the bill's definition of what would
constitutes a commercial real estate transaction, he noted that
a duplex would fall outside of that definition but probably
couldn't rent for under $12,000 a year.

MR. GARRI SON said that nothing in current |aw prevents an agent
fromrepresenting the seller, and opined that there are very few
peopl e who broker commercial transactions for the very wealthy -
who sonme consider to be "sophisticated" in the matter of such
transactions - and are perhaps encunbered by the current |[|aw
regardi ng dual -agency disclosure. There are many people, he
noted, that for one reason or another are entering into
commercial real estate transactions for the first time, and
these folks are not know edgeabl e about the real estate market
and everything there is to know about such transactions. Such
peopl e aren't sophisticated buyers or sellers; they need to be
protected, and the agents need to disclose whom they' re working
for.

MR. GARRI SON stated that HB 257 goes totally against the genera

public. He relayed that recently he'd taken a client of his - a
buyer - to an open house, and the agent holding the open house
insisted that she was there to represent the buyer. Menber s of
the general public just walking into such a situation wthout
any prior know edge would have relied upon her to assist them
and deal with them fairly, and m ght never realize that she was
actually representing the seller. M. Garrison remarked that
the current |l aw needs to be enforced and that agents need to be
educated on that law, if it takes lawsuits to get agents to
realize that they need to abide by the law, then that renedy
shoul d remain intact.

Number 1532

REPRESENTATI VE ROKEBERG expl ai ned that the changes from "agent”
to "real estate licensee" and from "agency" to "real estate
| icensee relationships" are sinply conformng anendnents, ones
that he'd anticipated would have been done sone tinme ago, but
since those changes had yet to occur, he'd included them in HB
257.

CHAIR MGU RE surm sed, then, that those changes sinply reflect

current ternms of art, and indicated that the substantive changes
inthe bill pertain to dual agency and discl osure.

HOUSE JUD COW TTEE -31- April 28, 2003



CHAIR McGQUIRE, after determning that there was no one further
to testify, closed public testinmony and indicated that HB 257
woul d be held over.

The conmittee took an at-ease from4:18 p.m to 4:29 p. m

HB 86 - | NJUNCTI ONS AGAI NST PERM TTED PRQIECTS

Nunmber 1655

CHAI R McGUI RE announced that the next order of business would be
SPONSOR SUBSTI TUTE FOR HOUSE BILL NO 86, "An Act relating to
permts issued by the state; and anending Rules 65, 79, and 82,
Al aska Rules of Civil Procedure.™

Nunmber 1685

REPRESENTATI VE SAMJELS noved to adopt the proposed conmttee
substitute (CS) for SSHB 86, Version 23-LS0349\V, Kurtz,
4/ 25/ 03, as the work draft. There being no objection, Version V
was before the commttee.

REPRESENTATI VE GARA asked for a brief at-ease for the purpose of
working with the sponsor's representative on a possible
anendnent to Version V.

The conmittee took an at-ease from4:31 p.m to 4:35 p. m
Nunber 1731

JIM POUND, Staff to Representative Hugh Fate, Alaska State
Legi sl ature, remarked on behalf of Representative Fate, sponsor,
that Version V nmaintains the sponsor's intent to "provide a
private renmedy to the permttee or owner of a state-permtted
proj ect who is the wvictim of frivol ous, obstructioni st
litigation." The private renedy is in addition to any other
penalty or sanction otherw se provided by law. Under Version V,
a person who initiates or naintains a malicious claim against a
state-permtted project will be liable for damages caused by
such a lawsuit should he/she |lose the case. Version V specifies
the elenents that would have to be established in order for the
person to be held liable, and it specifies the type of damages
the aggrieved person would be able to seek. The elenents for
such a cause of action are based on concepts established in |aw
for stating a claim for unlawful civil proceedings and abuse of
process.
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MR. POUND remarked that [Version V] has two key benefits. One,
it avoids use of the unfamliar, potentially anbiguous terns

currently found in SSHB 86. Two, the courts would be able to
draw on existing case law from Alaska to assist them in
interpreting and applying the proposed |aw. He assured the
commttee that the civil remedy provided for in Version V is
narrow and focused, adding that "it wuld apply only to
egregi ous cases of abusive civil litigation." | f adopted, he
remar ked, Version V would not have a chilling or deterrent
effect on litigants who would bring legitimte, neritorious

cases to court.

Nunmber 1834

REPRESENTATI VE GARA made a notion to adopt Conceptual Anendnent
1: on page 2, lines 16-17, delete "(A) wthout probable cause;
or (B)", and insert "in bad faith"; on page 2, del ete subsection
(d) located on lines 23-25. There being no objection

Conceptual Amendnent 1 was adopt ed.

REPRESENTATI VE SAMUELS suggested that page 1, line 10, should
have the phrase, ", but not Iimted to" inserted after
"including".

REPRESENTATI VE GRUENBERG explained that I|anguage in Title 1
defines "including" to nean "including, but not limted to".

REPRESENTATI VE SAMUJELS withdrew his suggestion, which Chair
MGQuire referred to as Anendnent 2.

Nunber 1940

REPRESENTATI VE SAMJELS noved to report the proposed comittee
substitute (CS) for SSHB 86, Version 23-LS0349\V, Kurt z,
4/ 25/ 03, as anended, out of commttee wth individua
reconmendati ons and the acconpanying fiscal notes. There being
no objection, CSSSHB 86(JUD) was reported from the House
Judi ci ary Standing Conmittee.

HB 24 - AGREEMENTS ON MANAGEMENT OF FI SH AND GAME

Number 2013

CHAI R Mc@U RE announced that the next order of business would be
HOUSE BILL NO 24, "An Act relating to intergovernnenta
agreenents regardi ng nanagenent of fish or gane." [ Before the
commttee was CSHB 24( RES). ]
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Number 2018

REPRESENTATI VE BRUCE WEYHRAUCH, Al aska State Legislature, joint
sponsor of HB 24, summarized his understanding from the previous
heari ng. He drew attention to |anguage proposed by [Stephen
White of the Departnent of Law] to address sone concerns he had,
it read J[original punctuation provided but sone formatting
changed] :

SUGGESTED LANGUAGE FOR CS FOR HOUSE BILL NO 24(RES)

(This will renpbve the separation of powers issue and
will strengthen the bill against attack wunder the
i npai rment of contracts cl auses.)

Section 1. AS 16.20.010 is anended by adding a new
subsection to read:

(c) The departnment or a board may not enter into
an agreenment with the National Park Service that cedes
to the federal governnent the state's traditiona
authority to manage fish or game in the navigable
waters within or adjoining d acier Bay National Park
and Preserve. In this subsection, "authority to
manage” neans authority to regulate the nmethod,
manner, neans, time, or place of taking of fish or
gane or to regulate the anopunt of fish or gane that
may be taken.

Section 2. The uncodified law of the State of Al aska
i s anended by adding a new section to read:

STATUS OF EXI STI NG AGREEMENTS REGARDI NG MANAGEMENT OF
FISH AND GAME IN THE NAVIGABLE WATERS WTH N OR
ADJO NI NG GLACI ER BAY NATI ONAL PARK AND PRESERVE. An
agreenent, or a severable portion of an agreenent,

between the Departnent of Fish and Gane, the Board of
Fisheries, or the Board of Gane and the National Park
Service that was entered into before the effective
date of this Act and that cedes to the federa

government the state's traditional authority to nanage
fish or game in the navigable waters wthin or
adjoining dacier Bay National Park and Preserve is
void on and after July 1, 2004.
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REPRESENTATI VE WEYHRAUCH i nf or ned nenbers that he'd asked Ceorge
Uternohle, legislative drafter, and Ted Popely to talk to the
conmittee.

The conmittee took an at-ease from4:44 p.m to 4:45 p. m

Number 2090

REPRESENTATI VE WEYHRAUCH told nenbers that one concern he's had
is that the state's authority, referenced in Section 1,

subsection (c), of M. \Wite's proposed | anguage, is a
constitutionally recognized one, not [just] a traditional one.
He said that the central premse of the bill is to ensure that

the state doesn't cede, by contract, the managenent rights it
hol ds by authority under the constitution. He suggested that if
the word "traditional"™ is stricken, the |anguage will basically
mrror the bill.

CHAI R MGUlI RE agr eed.
Number 2149
REPRESENTATIVE OGG noted that although what's before the

commttee focuses on G acier Bay National Park and Preserve, the
same issues apply in his district, which has a national park

"across the way from us." He suggested perhaps extending the
| egislation to apply to national nonunments and other federal
lands as well, so that it could correct potential problens in

his district.

REPRESENTATI VE WEYHRAUCH expl ai ned that S. 501 was introduced in
Congress by then-U S. Senator Frank Miurkowski to require that
agreenents be entered into by the State of Alaska and the
Department of the Interior for co-managenent of fisheries in the
outside waters of dacier Bay. Wile there may be concerns over
a potential co-nmanagenent agreenent between the National Park
Service and the State of Alaska in the Kodiak area, there is no
specific requirenent as now exists for 3 acier Bay National Park
and Preserve. He suggested, however, that it is in the state's
best interest to prevent, statewide, the kind of co-nmanagenent
agreenents wherein the state cedes, by contract, its authority.
He said he wouldn't object to putting [language that applies
statewide] in the bill.

CHAIR McGUI RE offered her understanding that the intent behind

the original version of HB 24 was to include all navigable
wat er s.
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Number 2229

REPRESENTATI VE WEYHRAUCH specified that the original intent was
to include all co-managenent agreenments over "all waters and,
basically, resources in the entire state of Alaska." He' d
supported [CSHB 24(RES)], however, because sonetines the state
and a sovereign entity have an agreenent over a fish weir to
count fish, for exanple, or have an agreenent to hire a tribal
entity or federal [agency] with regard to some resource. In
those instances, the state and the resource users benefit, and
there is no ceding of jurisdiction. He suggested that that
isn't the kind of agreenent the |egislature wants to review on a
case- by-case basis. It's only the central, critical Kkinds of
i ssues where there potentially is a ceding of jurisdiction, with
respect to the right and ability to manage resources, that the
| egi sl ature shoul d be concerned about, he concl uded.

CHAIR McGU RE posited that the commttee supports the sponsor's
goal, and that the only debate she's heard from nenbers is the

guestion, "Wiy not nmake it broader?” She suggested speaking
clearly and concisely [in the statute]. She asked how a court
wll interpret the existence of a House bill that originally

spoke on a broader |evel about navigable waters and the state's
rights, followed by commttee discussion and a subsequent
narrow ng of that.

REPRESENTATI VE = WEYHRAUCH  acknow edged t he difficulty of
predicting how a court would interpret sonmething, but suggested
that a reasonable interpretation would be that the |egislature
considered it and decided to meke it nore restrictive.
Therefore, he opined, a court wuldn't read [the proposed
statute] expansively to include any other area outside the
G acier Bay National Park and Preserve, because the legislature
specifically knew about a broad intent and then anended the bil
to make it narrower.

Number 2332

REPRESENTATI VE SAMJELS asked about replacing "G acier Bay" wth
the word "any" so that it would read "any national park or
preserve". He also suggested the word "a".

REPRESENTATI VE WEYHRAUCH said it had begun broad and that he'd
had no problemw th it. He enphasized his concern: that Al aska
not cede to the federal governnent its jurisdiction over
managenent of fish and gane.
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CHAIR MGUI RE asked M. Popely whether he had any suggested
| anguage, and whether saying "any national park and preserve”
woul d acconplish the intent.

Nunber 2371

TED POPELY, Majority Legal Counsel, Alaska State Legislature,
answered that either that or simlar [|anguage would be
effective, to his belief. Wth regard to broadening the

| anguage, he said it may actually be required, since there is a
constitutional mandate that [legislative Acts] conform to the
|l ocal and special Acts provision; this could raise an issue
about whether this is a special or |ocal provision, as opposed
to one that's generally applicable to all federal preserves.

TAPE 03-45, SIDE B
Number 2380

MR. POPELY added that he believes broadening it probably shoul d
have been done originally, in fact.

REPRESENTATI VE WEYHRAUCH enphasized that it is fundanental
managenent issues and disputes that are at issue here, rather
than exanples like the one he'd given of a fish weir.

CHAI R McGU RE suggested it could be nade clear through testinony
both in this commttee and on the House floor that it isn't the
intent to be unnecessarily burdensone for snall, technical
agreenents worked out over things |ike fish wheels.

Number 2355

REPRESENTATI VE WEYHRAUCH noted that M. Popely had suggestions
about the word "traditional"™ in the proposed | anguage.

MR. POPELY suggested that renoving the phrase "the state's
traditional™ [in subsection (c)] would cause the |anguage
proposed by M. Wite to nore accurately reflect the sponsors'

i ntention. He explained that the state's traditional authority
to manage fish or game seens to be a fluid concept in Al aska

one that is continually litigated and that probably shouldn't be
in the statute as witten; it would be open to a w de spectrum
of interpretations as to whether the departnment was conform ng
to the statute wth regard to when it is ceding the state's
traditional authority to manage fish and gane.
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MR POPELY offered his understanding that Representati ve
Weyhrauch's point in proposing this bill is specifically to
preclude the state's ceding any of its constitutional authority,
"as opposed to sone interpreted or manufactured authority that's
al ways subject to sonme legal interpretation”; he said renoving
those three words - "the state's traditional” - would reflect
that intention well in both Sections 1 and 2 [of M. Wite's
proposed | anguage] .

Nunber 2250

CHAIR MGU RE noved to adopt as a work draft the docunent titled
"Suggested Language for CS for House Bill No. 24(RES)" [text
provided previously], wth the followng anendnents: In
Section 1 after "federal governnent", delete "the state's
traditional"; delete "G acier Bay"; insert after the word "Park"
the letter "s"; and insert after the word "Preserve" the letter
"s". In Section 2, delete " acier Bay"; insert after the word
"Park"™ the letter "s"; and insert after the word "Preserve" the
letter "s".

CHAIR McGQU RE continued with the notion, specifying that the
title, though not part of the witten docunment, would be
[included in the work draft after being] anmended as follows:
delete "d acier Bay"; insert after the word "Park"™ the letter
"s"; and insert after the word "Preserve" the letter "s".

REPRESENTATI VE HOLM suggested inserting "any" after "within or
adj oi ni ng".

CHAIR McGU RE accepted that as a friendly anendnment, specifying
that it would read "any national parks or preserves".

REPRESENTATI VE WEYHRAUCH stated his preference for "and" instead
of "or" so that it is broader.

CHAI R McGU RE concurred, specifying that the title portion would
read "or adjoining any national parks and preserves".

Nunber 2198

REPRESENTATI VE GRUENBERG proposed a friendly anmendnment, to
retain the word "the" so that [both Sections 1 and 2] would read
"cedes to the federal gover nnment the authority". He
acknowl edged that this was in contrast to M. Popel y' s
suggestion to delete "the state's traditional".
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CHAIR MGQU RE, calling it a good, friendly anmendnent, specified
that deleted would be "state's traditional” [in both sections].

CHAIR MGUI RE asked whether there was any objection [to the
proposed work draft, as anended, including the title change].

Nunber 2165

REPRESENTATI VE oGG [ obj ect ed for di scussi on pur poses],
suggesting that there were additional anmendnents to discuss.

For exanpl e, nat i onal wildlife refuges sonetines receive
W | derness status for sone sections on shores or bays. There
are also national nonunents and national forests. He inquired

about the [ability of the Al aska Departnent of Fish and Gane] to
make agreenments with "those fol ks."

REPRESENTATI VE WEYHRAUCH said that that is the problem - where
to cut it off - and that it potentially is a significant problem
whi ch the | egislature should deal wth.

REPRESENTATI VE OGG suggested adding those entities he'd
ment i oned.

REPRESENTATI VE WEYHRAUCH said he wasn't sure how to anend the
bill to do that. He said he'd thought about it a long tinme, and
just needed "sonething small | could chew" He suggested
per haps Representative Ogg could provide an anmendnent to insert
| ater after discussion. He added that it is a huge problemthat
he doesn't know how to deal wth.

Nunber 2094

REPRESENTATI VE HOLM indicated his staff had just suggested
defining "preserve" to include all the wentities that the
comm ttee wants to include.

REPRESENTATI VE WEYHRAUCH proposed just saying "with the federa
government”; that would include parks, preserves, forests, and
everything el se. He also suggested it could say "any federa
| ands or waters".

Number 2065
CHAIR McGQUIRE said she liked it. She announced that a friendly

anendnent to the conceptual anmendnent was before the commttee,
and reworded it slightly to be "any federal |ands and waters".
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Nunber 2049

REPRESENTATI VE GARA obj ected for discussion purposes, expressing

concern about broadening it to where the legislature will have
to confirm a large nunber of agreenents about which it knows
very little at this point. Wen the bill was Ilimted to d acier
Bay National Park and Preserve, he said, "I think we all sort of
had our arnms wapped around the problem"” Remar ki ng that the
sponsor had solved one problem he recalled an earlier hearing
and noted that the bill would have prevented [the state] from

contracting with and accepting authority from the federa
government at tinmes. He explained:

The sponsor has now said no, we just want to keep the

state from giving away authority. W'l accept
authority, but we don't want to give away any
authority; so that's the "ceding" |anguage in here.

So that solves a good bit of the problem and I
appreci ate that.

But now let's focus on sone areas where the state
accepts authority from the federal governnent.

Let's think through how many agreenents there m ght be
out there that we're going to have to confirm if we

broaden the | anguage. And ... there are places on
federal land, | suppose, [where] we conduct fish and
gane law enforcenent activities, and |'m wondering
whether, if we wote the bill as broadly as this, we

m ght now need |egislative approval to do that.

["m just worried that now that we're going to affect
all sorts of federal lands within Alaska ..., with

this provision, that there mght be a whole bunch of

agreenents out there that the legislature's going to

have to confirmthat we really didn't nean to confirm

Nunmber 1966

REPRESENTATI VE WEYHRAUCH asked Ron Sonerville to talk about this
i ssue.

MR, POPELY first offered his belief that the definition provided
by M. Wite' s |anguage specifically defines the authority to
manage to include regulating nethods, nanner, neans, tine, or
pl ace of taking. Those are the traditional aspects of
managenment activities for which he thinks the sponsor is trying
to preclude contracting with the federal governnent, M. Popely
i ndi cated, as opposed to |aw enforcenent, counting activities
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or other mnisterial activities for which the state continues to
want to contract with various federal or other organizations.

Nunmber 1935

REPRESENTATI VE WEYHRAUCH pointed out that there are co-
managenent agreenents on waterfow and bowhead whale hunting,
for exanple, between the state and the federal governnent. He
said he'd hate to think managenent of fish and gane couldn't be
facilitated for citizens' interests through legislative review
of all those snmaller kinds of agreenents.

Number 1904

RON SOMERVI LLE, Menber, Board of Gane, noting that he has been
assigned to work with the House and Senate mmjority on resource
issues, said nost of the agreements wth federal agencies
i nvol ve cooperative prograns, but don't involve authority.
These are agreenents for enforcenent work or cooperative
counting programs, for instance, but rarely include anything
related to the basic authority of various agencies, he
i ndi cat ed. Wth regard to authority being ceded to one agency
or another, he said he doesn't see that very often - only where
there my be disagreenent with the Ofice of the Attorney
General over what traditional authorities there mght be. He
added his belief that the legislature already would be required
to deal with any authority that was going to be given to other
agenci es.

MR. SOMERVI LLE suggested the purpose here, when Congress has
mandat ed that a cooperative program be established, for exanple,
is to make it clear to the [admnistration], as a matter of
policy, that it cannot cede any nmanagenent authority or
authority to regul ate. He said the key point he'd seen [in the
proposed | anguage] is defining "authority to manage"”, which is

regulating "the following activities". He said he doesn't think
it will be often that the legislature will be called upon to do
t hat .

Nunber 1841

CHAIR MGURE interpreted the foregoing to nean that M.
Sonmerville doesn't see a problem wth using the broader term
"federal |ands and waters".

MR. SOMVERVI LLE affirmed that he doesn't see that as a problem
al though he said it mght broaden the debate to say any federa
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wi t hdrawal s, because there are a ot of federal withdrawals. He
menti oned the BLM [Bureau of Land Managenent] and said the U S.
Fish and Wldlife Service "is just as difficult to deal with, in
many cases, as is the National Park Service."

Nunber 1801

CHAIR MQGUI RE asked whether there was further debate on the
"second-degree anendnent” to broaden the |anguage beyond
national parks and preserves to include "federal |ands and
wat er s".

REPRESENTATI VE OGG noted that the second line [of the proposed
work draft] references an agreenment wth the National Park
Servi ce; he suggested it should say "with the federa
government” for consistency.

CHAIR MGU RE indicated agreenent, noting that it would be
required in the title as well.

Nunber 1779

REPRESENTATI VE SAMJELS asked about saying "federal |ands and
waters” in the title, as opposed to just "federal |ands".

AN UNI DENTI FI ED SPEAKER sai d, "Just federal |ands."

CHAI R McGUI RE concurred. She said within the title it would
read "navigable waters within or adjoining federal |ands".

REPRESENTATI VE WEYHRAUCH di sagreed with saying "lands" to the
exclusion of waters, because there are areas of dispute between
the federal governnent and the State of Al aska regarding which
has managenent jurisdiction over waters, not just |ands. He
referred to a US. Suprenme Court case he'd nentioned in the
first bill hearing that relates to dacier Bay waters, "donut
hol e" waters in the Al exander Archipelago, and "the national
forest waters.” He said the state recently won that point
because the federal government, in its brief, acknow edged that
the state has jurisdiction over those waters adjacent to the
Tongass National Forest.

Nunber 1706
CHAIR MGU RE agreed. She announced her intention of

w t hdrawi ng her anendnent and reoffering it incorporating "all
of the discussion that we've had here on the record.™
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Number 1693

REPRESENTATI VE GRUENBERG said it sounds as though the
commttee's intent is to nmke it broad. He said he was
wondering, if the intention is to assert sovereignty, whether
soverei gnty perhaps should be asserted "in things that would not

be within the, quote, 'authority to manage'." He offered deep-
sea mning as a possible exanple and nentioned authority over
other types of natural resources. He suggested keeping it as

broad as possible to conply with Representative Wyhrauch's
desire not to cede any state authority. Then if it needs to be
narrowed, that can be done. "I'f we want to make a statenent,
l et's nake a statenent,” he concl uded.

Number 1594

REPRESENTATI VE WEYHRAUCH said he thinks that is a great idea as
a [policy] statenent. He offered to have the drafters create a
clean conmmttee substitute (CS), which he'd bring back to the
committee.

CHAIR McGUI RE agreed, noting that the conmttee's intent is to
broaden it, but no further than the sponsor is confortable wth.

REPRESENTATI VE WEYHRAUCH reiterated that the bill had begun
broad, and told nenbers that both he and the other prinme sponsor
[ Representative Waitaker] want it broad.

CHAI R McGU RE announced that HB 24 would be hel d over.

HB 245 - SU TS & CLAIM5: M LI TARY/ FI RE/ DEFENSE

Nunber 1424

CHAI R McGUJI RE announced that the next order of business would be
HOUSE BILL NO. 245, "An Act relating to certain suits and clains
by nmenbers of the mlitary services or regarding acts or
om ssions of the worganized mlitia; relating to Iliability
arising out of certain search and rescue, civil defense,
honel and security, and fire nmanagenent and firefighting
activities; and providing for an effective date.” [ Before the
commttee was CSHB 245(M.V). ]

Nunber 1401
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GAl L VO GTLANDER, Assistant Attorney Ceneral, Special Litigation
Section, GCvil D vision (Anchorage), Departnment of Law (DQL),
relayed that HB 245 provides tort Iliability protection for
energency workers in a variety of areas. She referred to a
handout in nenbers' packets, a "bullet sheet"” that reviews HB
245.

M5. VO GTLANDER turned attention to [Section 2 of the bill], and
said that the first area in which HB 245 provides immunity from
tort lawsuits is that of search and rescue; this immunity would
be for state and | ocal government and their enployees.
Annually, there are approximately 400 "search and rescues”
conducted in Alaska in a variety of circunstances, many of which
are severe and life threatening, both to the people who are
being searched for and for those doing the searching. The
Division of Alaska State Troopers (AST) calls for those searches
and then relies upon a nunber of state and |ocal resources to
hel p conduct the "search and rescues.” The inmmunity granted in
Section 2 wuld allow state and | ocal agencies to make deci sions
based upon both the information at the tinme and the safety-
rel ated circunstances that searchers m ght be subject to.

M5. VO GILANDER indicated that the next area in which HB 245
provides imunity relates to intra-mlitary tort clains. Those
provisions of the bill would bar tort action for danages agai nst
the state and its enployees by service nenbers. She said that
there was a recent Al aska Suprene Court decision that basically
went a different direction from all but two of the "reported
states and the federal governnent," which do provide such intra-
mlitary tort immunity. She predicted that [these provisions of
the bill] would not affect any service nenber's entitlenent to,
or rights to, benefits under either state worker's conpensation,
if they are on state-duty orders, or federal conpensation, if
they are on federal -duty orders.

M5. VO GTLANDER said that these provisions would make Al aska
consistent with the majority of states that follow both the
Feres doctrine and the "federal doctrine." The policy behind
the federal doctrine, she explained, is to avoid civilian courts
going in and "Mnday-norni ng quarterbacking" the decisions that
were nmade in mlitary operations. In Alaska, a variety of
mlitary operations occur; nost involve federal orders and the
Al aska Nati onal Guard responding to federal orders, but
occasionally there are also tinmes when the governor calls them
out in active state service under Title 26.

Number 1195
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M5. VO GTLANDER offered that [these provisions] of HB 245 would
also immunize the state from lawsuits that arise out of such
mlitary maneuvers unless there was, in fact, a "state call out”

by the governor. [ These provisions] of HB 245 recognize that
the federal governnent, and not the State of Alaska, is
responsible for injuries and clainms while service nenbers are
under federal command and control. She reiterated that a

person's entitlenent to worker's conpensation benefits are not
af f ect ed.

MS. VO GTLANDER said that the next area of immunity addressed by
HB 245 relates to civil defense and honeland security. Si nce
[the terrorist attacks of Septenber 11, 2001 ("9/11")], the need
for honeland security and civil defense have shifted sonewhat.
The existing statutes in Title 26 reflect the concept of civi
def ense which existed prior to 9/11. [ Sections 7-11] of HB 245
would bar tort clainms against the governnent, enployees, and
aut horized volunteers for damages that are sustained by a
honel and security worker. However, a honeland security worker's
or an authorized volunteer's rights to worker's conpensation
benefits remain. These sections sinply create a bar to tort
cl ai ns. She noted that those receiving worker's conpensation
are already barred fromfiling a tort lawsuit arising out of the
same injury.

M5. VO GITLANDER pointed out that Sections 7-11 also bar third-
party tort clains against the governnent, enployees, and
aut hori zed volunteers for danages sustained within the scope of
civil defense or honeland security, unless the person who was
injured can denonstrate, by clear and convincing evidence, that
the actions were taken wth reckless indifference or were
malicious in nature. She added: "The ... limted exenption
that is available in the civil defense and honeland security
[ provisions] attenpt to track an exenption in existing |aw under
that sane title; that does provide sone liability exposure, but
under very limted circunstances.”

M5. VO GILANDER said that the final area of inmunity addressed
by HB 245 involves fire managenent and firefighting activities.
Section 12 and 13 would bar tort clainms by third parties agai nst
the state, local governnments, or other firefighting groups and

their enpl oyees. Every vyear, the Division of Forestry
[ Departnment of Natural Resources] is called upon to respond to
600-700 fires throughout Al aska. In the past, she renmarked,
| awsuits were not brought against the D vision of Forestry in
terms of how fires were fought. However, in two rulings by the
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Al aska Suprenme Court, it has been held that the state may be
sued for firefighting activity. This departs from nany
jurisdictions in the West, as well as from federal jurisdictions
which find that firefighting activities are inmune activities
for which the governnent should not be sued for danmages in tort.

Nunmber 0967

M5. VO GILANDER said that the Ilitigation the D vision of
Forestry anticipates as a result of the Al aska Suprene Court

decision wll disrupt its activities, and cause it to call
firefighters in off the line in order that they be available for
civil litigation, hearings, testinony, and trials. In addition

to being a disruption, [being available for such activities]
wll be quite expensive for the agency, she predicted.

M5. VO GTLANDER noted that these provisions of HB 245 are
consistent with both federal [law] and comon |law in many ot her
jurisdictions that imunize [firefighting] activities, either
t hrough case law or through statute. She offered that Sections
12 and 13 would not affect a person's existing entitlenent to
wor ker' s conpensation benefits, or to federal or state disaster-
relief benefits. She noted that because the Division of
Forestry's firefighting and fire nmanagenent activities are
addressed in tw chapters in statute, both Section 12 and
Section 13 are necessary to effect the desired change.

M5. VO GTLANDER said in conclusion that although HB 245 deals
with four different topics, what they have in comon are
"methods in order to allow the state, it's enployees, and those
ot her governnental enployees and volunteers who conduct various
types of energency relief to be imune fromtort clains.” She
i ndi cated that she would be avail able for questions whenever HB
245 i s next heard.

CHAI R M@JI RE announced that HB 245 woul d be hel d over.

HB 145 - ATTY FEES: PUBLI C | NTEREST LI Tl GANTS

[ Contains nmention that a proposed clarifying amendnent to HB 145
resulted from Senate comrittee hearings on SB 97, conpanion bil
to HB 145.]

Nunber 0776

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 145, "An Act relating to public interest
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litigants and to attorney fees; and anending Rule 82, Al aska
Rul es of Civil Procedure.”

Nunber 0732

CRAI G TILLERY, Assi st ant Attorney Ceneral, Envi r onnent al
Section, Cvil D vision (Anchorage), Departnent of Law (DQL),
said that HB 145 is a bill related to public interest litigant
[attorney] fees. He offered that currently, public interest

litigants are entitled to full attorney fees if they win a case;
are entitled to "no fees against them if they |ose a case;
receive full fees if they win one issue out of many that they
may allege; and may be entitled to fees in sonme cases, even if
they don't win at all but it is viewed that the governnent |ater

changed its actions partially in response to the |awsuit. Thi s
law is not in a rule of the court, he noted, but rather was
devel oped by the Al aska Suprene Court through case |aw. It

applies to civil actions and to adm nistrative appeal s.

MR. TILLERY relayed that during the |ast |egislative session, SB
183 was proposed, and it applied to [Cvil Rule 82 of the Al aska
Rules of G vil Procedure], and would have elimnated the public

interest litigant rule in all cases; SB 183 passed the Senate
but not the House. HB 145 is different in that it is far nore
limted. It applies only to decisions by the Departnent of

Environnental Conservation (DEC), the Department of Natural
Resources (DNR), and the Alaska Departnent of Fish and Gane
(ADF&G) that are coastal consistency determ nations, that adopt
regul ation, or that have had an opportunity for public comrent
and adm nistrative review.

MR. TILLERY said that wunder HB 145, in the aforenentioned
circunstances, public interest litigants would be treated the
sane as any other |litigant. He reasoned that each of the
af orenentioned situations represents "sonething where public
participation has already been paid for and where there's
al ready been extensive public participation on the decision.”
He nmentioned that nenbers should have a proposed anmendnent
before them that reflects sone clarifications that cane out of
hearings in the Senate on the conpanion bill to HB 145 - SB 97;
this proposed anendnent read [original punctuation provided]:

Page 1, line 1, follow ng "fees", through |ine 2:
Delete "; and anending Rule 82, Alaska Rules of
Cvil Procedure”

Page 1, line 11, follow ng "action":
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Insert "or an appeal from an adninistrative
agency, "
Page 1, line 13, followng "Resources", through |ine
14:

Del et e "nmaki ng a coast al consi st ency

determ nati on, adopting”
Insert "through which one or nore of those
agenci es nmakes a coastal consistency determ nation or

adopt s"

Page 2, line 3, following "litigant" through Iine 5:
Delete "as provided in Rule 82(g), Al aska Rules
of Civil Procedure, on the effective date of this Act"”

Insert "in the sane manner as attorney's fees nay
be awarded to or against a non-public interest
litigant"

Page 2, line 6, through page 3, line 2:

Delete all material and insert new bill section

to read:

"* Sec. 2. AS 09.60.010 is anended by adding a new
subsection to read:

(b) In this section, "public interest
litigant™ means a party bringing a civil action or
appeal that

(1) is designed to effectuate strong
public policies;

(2) wll benefit numerous people;

(3) <could only be expected to be
brought by a private party; and

(4) the party bringing the civil action
or appeal would lack sufficient economic incentive to
bring if it did not involve 1issues of (general
i nport ance.
* Sec. 3. The uncodified |law of the State of Al aska
i s anended by adding a new section to read:

APPLI CABI LI TY. This Act applies to all civil

actions and appeals filed on or after the effective
date of this Act."

MR. TILLERY explained that this proposed anendnent is intended
to do three things. First, it clarifies that the bill applies
to both civil actions and to admi nistrative appeals. The reason
for this is because many instances in which public interest
litigant [attorney] fees are awarded are adm nistrative appeals.
Second, it «clarifies that HB 145 only applies to the three
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af orenenti oned types of decisions by the DEC, the DNR, and the
ADF&G. Third, the proposed anendnent would delete a proposed
change to Civil Rule 82(b), thus allowing the legislation to
proceed sinply as a change in statute rather as a court rule
change.

Nunber 0512

MR. TILLERY offered that the purpose of HB 145 is to bal ance the
incentives in Jlitigation between those who attack a state
resource agency decision and those who would defend it.
Changing the law would force all potential public interest
litigants to nake the essential cost/benefit analysis that all
ot her potential litigants do prior to filing a lawsuit, that is,
does the benefit gained by going to court outweigh the risk of
|l oss and the transaction costs of going to court. Si nce nost
public interest |litigants and public interest organizations

involved in natural resource issues are fairly well financed, he
opi ned, they can engage effectively in this "calculus" wthout
any di sadvant age.

MR. TILLERY noted that there are firns, both in Alaska and in
other states, that deal with public interest issues, and that
nost public interest |lawsuits end up being against the state and

are costly to defend. The state's fiscal situation, he
remar ked, could lead the specter of potential fees playing a
role in decisions nmade by the state. "Public interest fees are

al so avail abl e against private individuals, which nay or may not
be affected by the potential for such fees, depending upon the
size of the project and the size of the entity that w shes to
engage in a project,"” he stated.

MR. TILLERY also offered that HB 145 is intended to reduce the
incentive to assert excessive, unjustified clains, that is, to
reduce the potential incentive for parties to file clains with

multiple - even a hundred - various causes of action in the
hopes that sonme of themw || later be proven justified and then

under the "doctrine of non-apportionnent,” the parties can
recover attorney fees. "It also should nake it weasier to
conprom se cases, as frequently these public interest Ilitigant
cases will becone 'nooted out,’ wll sonehow beconme no |onger
rel evant, but we still end up in fights in the suprene court

[relating to attorney] fees only," he added.

Nunmber 0368
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MR. TILLERY said that philosophically, the approach of the
adm nistration is that HB 145 is very narrowy drawn. In the
| ast 11 years, only 23 of the 43 fee orders that the state has
had to pay were from natural resource cases, representing about
$760,000 in awards. The bill and [the proposed anmendnent] woul d
not penalize litigation or restrict lawsuits, he assured the
commttee; instead, all it does is reduce the positive incentive
that the [Al aska] Supreme Court has introduced into [the issue
of ] attorney fees.

MR. TILLERY opined that the bill provides a level playing field
for all parties, and only includes situations where there is
al ready extensive state-funded public involvenent, those being
coastal consistency determ nations; regulations, where there is

public notice, public comment, and - often but not always -
heari ngs; and deci sions which have had an opportunity for public
comment and adnministrative review He assured the comittee

that the courts would remain free, under the rules, to vary fee
awards for reasons such as the conplexity of the litigation, but
not sinply for the reason that the party is a public interest
litigant.

CHAI R MGUI RE announced that HB 145 woul d be hel d over.

TAPE 03-46, SIDE A
Number 0001

CHAIR MGUJRE discussed the commttee's schedule for the
upcom ng week.

ADJ OQURNMENT
Number 0191

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 5:45 p.m
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