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ACTI ON NARRATI VE

TAPE 03-38, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:10 p.m Represent ati ves
McCGuire, Anderson, Holm Ogg, and G uenberg were present at the
call to order. Representatives Sanuels and Gara arrived as the
nmeeting was in progress.

HB 151 - DWELLI NG DESI GN CONSTRUCTI ON CLAI M5

Number 0025

CHAIR McGUI RE announced that the first order of business would
be HOUSE BILL NO 151, "An Act relating to clains and court
actions for defects in the design, construction, and renodeling

of certain dwellings; limting when certain court actions may be
brought; and anmending Rules 79 and 82, Al aska Rules of GCvil
Procedure. " [Before the conmittee was the proposed conmittee
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substitute (CS), Version 23-LS0499\V, Bannister, 4/10/03, which
was adopted as a work draft on 4/11/03.]

Nunmber 0095

REPRESENTATI VE KEVIN MEYER, Al aska State Legislature, sponsor
announced that he's had a chance to review the anmendnent drafted
by Legislative Legal and Research Services and he's in agreenent
withit.

REPRESENTATI VE GRUENBERG pointed out that the conmttee should
have two anmendnents on the sane page.

CHAIR MGU RE determined that there were no objections to
keeping the two concepts together under one anendnent.

Number 0141

REPRESENTATI VE  GRUENBERG noved that the conmmttee adopt
Amendnent 1, |abeled [23-LS0499\V.1, Bannister, 4/14/03], which
contai ned handwitten changes and which originally read:

Page 2, following line 2:

I nsert a new subsection to read:

"(b) The 10-year limtation inposed under (a) of
this section is tolled between the tinme the claimnt
serves notice under AS 09.45.881 and the tinme the
cl ai mant should reasonably understand that settlenent
under the procedures in AS 09.45.881 - 09.45.899 w |
not succeed.”

Reletter the follow ng subsection accordingly.

Page 5, lines 30 through 31:

Delete "may be included as part of the contract,
must be conspi cuous, and nust be in substantially the
followng form"

Insert "nmust be included on a separate page
attached to the contract and nust contain a title at
the top of the page that reads "Potential daim"

(c) The notice required by (a) of this section nust
be conspicuous and nust be in substantially the
followng form"

[ The handwitten changes in Anendnent 1 involved replacing, from

the third line from the top, "The 10-year limtation inposed
under (a) of this section'" with "A limtation inposed under AS
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09.10 for an action wunder AS 09.45.881 - 09.45.899"; and
replacing, from the fourth line from the bottom "'Potenti al
Claim"™ with "' Notice and Qpportunity to Repair'".]

Number 0141

CHAIR MGU RE ascertained that there were no objections.
Therefore, Amendnent 1 was adopt ed.

REPRESENTATI VE CGRUENBERG noted that he offered Anendnent 1 on
behal f of Representative Gara.

Number 0153

REPRESENTATI VE ANDERSON noved to report the CS for HB 151,
Version 23-LS0499\V, Bannister, 4/10/03, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal note. There being no objection, CSHB 151(JUD) was
reported fromthe House Judiciary Standing Committee.

HB 244 - CRI M NAL LAW SENTENCI NG PROBATI OV PARCLE

Nunber 0229

CHAIR McGUI RE announced that the final order of business would
be HOUSE BILL NO. 244, "An Act relating to the Code of Crim nal
Procedure; relating to defenses, affirmative defenses, and
justifications to certain crimnal acts; relating to rights of
prisoners after arrest; relating to discovery, immunity from
prosecution, notice of defenses, admssibility of certain
evidence, and right to representation in crimnal proceedings;
relating to sentencing, probation, and discretionary parole;
anending Rule 16, Alaska Rules of Crimnal Procedure, and Rul es
404, 412, 609, and 803, Al aska Rules of Evidence; and providing
for an effective date."

Number 0258

JOHN NOVAK, Chief Assistant District Attorney, Third Judicial
District (Anchorage), OCrimnal D vision, Departnment of Law
(DAL), explained that he is one of the people that goes into
court and "actually tries these cases,” and he is also the one
who has to sit down with the victins or their famlies and
explain why their case can't be prosecuted because of the
current status of the law. He noted that he has tried cases in
Anchorage, Bethel, Kenai, King Salnon, Palnmer, and Unal aska.
Since the md-'90s, he relayed, he has worked "gang cases" al ong
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with the federal task force, and offered that this experience
relates to the aspects of HB 244 dealing with self-defense.

MR. NOVAK said that HB 244 cane about in large part by talking

to prosecutors and |aw enforcenment officials statew de. The
governor's office asked for input on how to make conmunities
safer and nore peaceful places. He said that HB 244 is not
about nmaking his job easier; instead, he remarked, "it's about
making our community a safer and better place for everybody."
He surmsed that nost nenbers would like him to testify in
detail on the self-defense aspects of the bill - the first five

sections of HB 244; with that in mnd, he said he would first be
tal king about the latter sections of the bill.

MR. NOVAK turned attention to Section 6, and offered the
following as an exanple. A person has been brought to the
police station and has been advised of his/her rights - that
he/ she doesn't have to talk to the police, that he/she can have
a lawer present if he/she wishes - but the person has decided
to go ahead and talk to the police. He asserted that current
law allows a |awyer showing up at the front counter to go back
to the person that is being interviewed even though he/she never
asked for a | awyer.

Nunmber 0538
MR. NOVAK sai d:

W don't think that's right. W think that if the
person wants to talk to a lawer, that's their right.
If they don't want to talk to the |aw enforcenent
personnel, that's their right. But the current
statute giving sonebody a right to interrupt police
interviews on their own accord, we don't think that
that aids in the truth-finding function of |aw
enforcenment to solve what's going on. And so we don't
see how that is of assistance, especially when this
| awyer's essentially thrusting hinmself or herself into
the situation despite the w shes of the person being
i ntervi ened. And so that's the change that we're
proposi ng there: not to limt, at all, or restrict
any of the person-being-interviewed rights, but rather
to delete this right of an attorney, who's not
representing this person at this point in tinme, to
interrupt a police interview
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CHAIR McGQU RE said that her concern surrounding this issue is
that if someone is incapacitated but has not yet been legally
declared such - for exanple, soneone who has a head injury,
suffers from nental retardation, or has sone other sort of
di sorder - and the person's famly and friends are aware of this
i ncapaci tation, under this provision, neither his/her famly nor
friends could arrange for an attorney to intercede even though
they know that the person is not capable of making a fully
cogni zant deci si on.

MR. NOVAK remarked that any statenment provided has to be
voluntary; in other words, it has to be "know ngly, intelligent,
and voluntary." That's aside from any of these other rights, he
added. Therefore, in order for |aw enforcenent personnel to use
anybody's statenent, or even to question that person, they have
to be satisfied that the person knows what he/she is doing. He
mentioned that they'd recently had a situation in which, during
the course of an interview, it becane clear that the person was
havi ng nental issues. That interview was discontinued and the
person was admtted to the Al aska Psychiatric Institute (API).

MR. NOVAK stressed that [prosecutors] can't ever use sonmeone's
statenment unless it is voluntary. | f soneone is so intoxicated
or mentally challenged or inpaired that he/she didn't know what
he/ she was doing, "that protection is always going to be there,"”
he added. He noted that interviews are always recorded, either
on audi ot ape or videotape, and so prosecutors always have to be
fair with people because the jury will see whether an individua
was treated fairly. In conclusion, he said the requirenent that
a statenment be voluntary would not be affected by HB 244.

Nunber 0761

CHAIR McGQU RE said she assunes that this provision has arisen
from perceived abuses. She remarked that it sounds like it's a
case of attorneys just barging in whenever an interview is in
progress, rather than a case of famly nenbers or friends
contacting attorneys.

MR. NOVAK replied:

vell, ... when this first canme about, we were all
surprised that this law was on the books, | can tell
you that, as prosecutors. And a nunber of years ago,
there was a case, it was a sexual assault case - |ast
name was Smith - where the context was, the |awer
just showed up. After about an hour or two of the
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interview, [a] |awer shows up at the front counter,

hadn't been retained, and says, "I want to go talk to
the guy.” And the advice he got at that part in tine
was, "No; if the suspect says, 'I want to talk to
| awyer,’ we'll let the lawer back, but if he's not
asked for a lawer, we're not going let him cone
back. "

And what happened in that case, this statute got
pointed out; |aw enforcenent as well as prosecutors,
frankly, were surprised it was on the books. And in
that case, what the court did, not only did they
suppress - or not allow us to use the statenent from
the time the lawer showed up - but they also
suppressed the ... the two hours before the |awer
showed up.

And so, basically, it was a statute that | think was
not well known for certain, and it really is a problem
of, ... are we going to limt the ability to find out

what the truth is, particularly at the investigation
stage. And if sonmebody wants to have their |awer and
talk to them | think that's very different from
letting a lawer interject or get in the way of the
investigation - figuring out what's goi ng on.

MR. NOVAK, in response to a question about the four rights
listed in proposed AS 12.25.150(b), said that the person [being
detained and interviewed] has all four rights. In other words,
that person doesn't have to choose just one of those rights
listed to the effect of giving up the other three; he/she can
choose to exercise all four rights. He offered his
understanding that the current statute also gives a |awer the
right to interrupt an interview, and suggested that this
proposed provision nerely takes away a lawer's right to
i ntervene.

Number 1051

REPRESENTATI VE GRUENBERG poi nted out, however, that the current
| anguage actual ly says:

(b) I'mrediately after an arrest, a prisoner shall
have the right to tel ephone or otherw se conmunicate
wth the prisoner's attorney and any relative or
friend, and any attorney at law entitled to practice
in the courts of Alaska shall, at the request of the
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prisoner or any relative or friend of the prisoner,
have the right to immediately visit the person
arrested. This subsection does not provide a prisoner
wth the right to initiate communication or attenpt to
initiate comunication under circunstances proscribed
under AS 11.56. 755.

REPRESENTATI VE GRUENBERG posited that the purpose of Section 6
is to reverse the holding in Farrell v. Minicipality of
Anchor age.

MR. NOVAK offered that the purpose of Section 6 is to clarify
that the rights listed therein are the rights of the person
under arrest, and to delete the right of a |lawer to intervene.

REPRESENTATI VE CGRUENBERG offered that apparently Farrell holds
that the express |anguage of subsection (b) provides for an
i mediate visit with counsel followng an arrest, which, he
added, seens to be reversed by Section 6.

MR. NOVAK said that if the person under arrest requests to neet
imrediately with a awer, then he she is entitled to neet with
a lawer. Section 6, he reiterated, takes away a |awer's right
to intervene, but does not take away any of the rights of the
person under arrest.

REPRESENTATI VE OGG pointed out, however, that Section 6 is
renoving the right of any friend or relative to get a |awer for
the person arrested. Those two categories of people would no
| onger have the right to assist the arrested person in getting
an attorney.

MR. NOVAK noted that wunder current law, famly and friends
cannot wal k back and interrupt an ongoing interview, only a
| awyer can do so.

CHAIR McGUIRE, after sone discussion regarding the neaning of
current law as conpared to what is proposed by Section 6,
clarified that Section 6 will take away the right of friends or
famly to request an attorney for an arrestee. She said that
there is no question that that is a policy change.

Nunber 1443
MR NOVAK next turned to Section 7 of HB 244. He offered that

Section 7 addresses principally felony DW (driving while
i nt oxi cated) cases. He relayed to nenbers that conviction of a
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DW crine is a felony if the individual has two or nore prior
DW convictions within "the last five years and that's expandi ng
out now with time." Thus, he remarked, he has to prove that a
person is guilty of DW and that the person has two prior DW
convictions within the last five years. A recent court case has
said that there should now be two trials, rather than one, in
t hose situations. The first trial wll take up the issue of
whet her the person was DW, and the second trial wll take up
the issue of whether the person has had two or nore prior DW
convictions within the last five years. Section 7 clarifies
that all the evidence regarding the prior convictions wll be
presented in the one trial pertaining to the current offense.

REPRESENTATI VE GRUENBERG suggested, however, that in the case
referred to by M. Novak - the 2002 Alaska Court of Appeals
case, Ostlund v. State - the court cane to it's decision because
of constitutional issues.

MR. NOVAK said that according to his interpretation of Ostlund,
the court nmade its decision based on a "403 analysis.” He
opi ned that the consideration of Rule 403 of the Al aska Rul es of
Evidence inplies that trial jurors cannot be trusted to properly
consider the prior convictions. He said, "I think we can trust
the jurors; | think we can have them consider the evidence as
they're instructed to do so, and not have this double trial."
Having one trial avoids the jurors' wondering anong thenselves
whet her information is being kept fromthem he concl uded.

CHAIR McGU RE concurred that the jurors do get instruction on
what aspects to disregard.

Nunmber 1606

REPRESENTATI VE GRUENBERG sought confirmation that the court used
Rul e 403 of the Al aska Rul es of Evidence, which reads:

Rul e 403. Excl usi on of Relevant Evidence on G ounds
of Prejudice, Confusion, or Waste of Tine.

Al though relevant, evidence may be excluded if its
probative value is outweighed by the danger of unfair
prejudi ce, confusion of the issues, or msleading the
jury, or by considerations of undue delay, waste of
time, or needl ess presentation of cumul ative evi dence.

MR. NOVAK confirmed that according to his interpretation, the
court's decision in GOstlund was based, not on the issue of
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constitutional due process, but on a Rules of Evidence analysis.
In response to a question, he said that via Section 7, they were
attenpting to mandate, on [felony] DW cases, that the jury hear
all the information. In this way, all the elenments that nust be
proven - that the person was drunk and driving, and that there
were two or nore prior convictions - can be done in one case.

MR. NOVAK next turned to Sections 8-12 and 17, and said that
these provisions pertain to when a wtness clains a Fifth-
Amendnent privilege not to testify. Currently, when a wtness
makes that claim the prosecutor has to choose between not
calling that witness at all or granting blanket inmunity w thout
knowi ng what crimes the witness is seeking inmunity for. He
said that in such situations, he is reluctant to sinply grant
bl anket immunity - transactional imunity - w thout know ng nore
of the specifics. For exanple, if the witness had a bindle of
cocaine in his/her pocket at the time he/she w tnessed whatever
circunstance has led to the trial, the prosecutor would be
willing to "take a pass on that" and agree not to prosecute for
possessi on of cocai ne; however, if the w tness nurdered sonebody
two weeks beforehand, the prosecutor won't want to give imunity
for that crine.

MR. NOVAK said that these provisions of HB 244 wll allow the
prosecutor to be present when the witness tells the judge what

he/she is seeking imunity for. In this way, the prosecutor
woul d be able to make an inforned decision regarding whether to
grant transactional imunity to a wtness seeking a Fifth-

Amendnent privil ege.
Nunmber 1823

CHAIR McGU RE asked M. Novak whether, instead of having the
prosecutor present when the wtness speaks to the judge about
immunity, he has considered just requiring the judge to specify
which things the imunity will be granted for. She opined that
if claimng the Fifth Amendnment really is a privilege, then
there ought to be a trenendous anobunt of privacy associated with
that privilege. She said that her concern is that in revealing
to the prosecutor what crines a witness may have conmtted, it
could later lead to that person being prosecuted. She asked
whet her other states provide sonmething other than transactiona
i mmuni ty.

MR. NOVAK explained that nost other states offer "use immunity."

Under use immunity, a prosecutor only has to tell the wtness
that anything he/she says will not later be used to prosecute
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hi ' her. Under transactional imrunity, a w tness can never be
prosecuted regarding anything he/she reveals, even if there is
i ndependent evidence that he/she commtted a particular crine.
However, in Alaska, he said, the Alaska State Constitution has
been interpreted to nean that use imunity is not sufficient.

CHAIR MQGQJ RE asked whether it would be possible to sinply
change from transactional imunity to use imunity; that way
they could avoid having prosecutors insert thenselves into the
private conversations between w tnesses and judges.

MR. NOVAK argued that they had to live wth transactional
immunity because the Alaska Suprene Court has interpreted that
the Alaska State Constitution nandates it. He said that they,
as prosecutors, needed to know that the <clainms for Fifth
Amendnent imunity are valid and for what crinmes the inmmnity is
bei ng sought. O herwi se, he stated, "we can't nmake a deci sion
whet her or not to grant sonebody a deal, so to speak.™

REPRESENTATI VE CGRUENBERG acknow edged that it is to the
W tness's advantage to seek transactional imunity and then, if
granted, confess all.

MR. NOVAK agr eed.

CHAIR MGURE indicated that although she understands the
problem she was sinply trying to find a solution other than
what is being proposed via Sections 8-12 and 17.

Number 2056

MR, NOVAK indicated that those provisions wuld allow a
witness's lawer to offer either witten or oral proof to the

court; it doesn't have to be the wtness hinself/herself. He
opined that the proposed |anguage would protect w tnesses'
rights and get prosecutors the information they need. In

response to a question, he explained that currently, when
speaking to a wtness about the Fifth Amendnment privilege, a
judge nust make a determ nation regarding whether the defense
attorney is likely to bring up the issues that the witness is
seeking imunity for.

REPRESENTATI VE HOLM referred to Section 12, page 5, line 19, and
asked what "in canera" neans.

MR. NOVAK explained that it refers to a closed heari ng.
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REPRESENTATI VE HOLM referred to subsection (h) on page 5, and
asked about the neaning of the phrase, "The proffer is
privileged and i nadm ssible for any other purpose".

MR. NOVAK said that |anguage stipulates that when the w tness's
| awyer submts - or proffers - information regarding what the
witness is likely to speak to during testinony, the prosecution
cannot then use the information that is in that proffer to
prosecute the w tness. In response to a question regarding the
difference between transactional imunity and use imunity, he
said that he is unaware of any difference other than what he
previ ously spoke to.

TAPE 03-38, SIDE B

MR. NOVAK, in response to further questions, said he didn't
think that adoption of the proposed |anguage would affect,
either way, a witness's willingness to disclose information to
the judge or in the proffer. The only difference would be that
prosecutors would then know what the information being divul ged
i S. He noted that commonly, the ground rules regarding what
i ssues the defense |awer can raise are laid out up front. Both
sides nust have a good-faith basis for asking a wtness a
particul ar question. In conclusion, he reiterated that the
proposed sections wunder discussion wll allow prosecutors to
make inforned decisions, rather than being kept in the dark,
regardi ng whether to grant inmunity.

Nunber 2226

REPRESENTATI VE GRUENBERG observed that often, when w tnesses for
the prosecution have shady pasts, a defense attorney wll do
what he/she can to discredit those wi tnesses by going into their
pasts, including their juvenile records. Def ense attorneys are
granted this latitude by both the Alaska State Constitution and
the Sixth Anendnent to the U S. Constitution. Unless this
latitude is allowed, he added, the defendant's right of cross-
exam nation is infringed upon. That's why the issue of inmunity
becomes such an inportant one.

MR. NOVAK next turned to Sections 13, 14, and 18-20, and said
that those sections address the issue of consecutive sentencing.
In 1982, the legislature enacted a law wth the clear intent of
wanti ng consecutive sentences. He used the exanple of a drunk
driver running into a car carrying a famly of three, with both
of the adults in that car being killed and the child being
injured. Under the legislation enacted in 1982, the |egislature
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intended the sentences for each of those three offenses to be
added on top of each other, consecutively. However, he
remarked, the legislation was not well drafted and, thus, the
court interpreted the Ilegislation to nmean that consecutive
sentencing was sinply a legislative preference, not mandatory.

MR. NOVAK said that although these provisions of HB 244 are not
intended to take the | aw back to what was intended with the 1982
| egi slation, they wll require mandatory m ni mum sentences to be
consecuti ve. Thus, in the exanple used, assumng the drunk
driver was convicted of nurder in the second degree, hel/she
woul d have to serve 10 years for each of the adults killed and
at least 1 day for the crime of assaulting the child, for a
total of 20 years and 1 day. These provisions of HB 244, he
said, are a way to recognize the inportance of each individua
per son. In response to a question, he said, "It's one day, or
the mandatory mnimun'; thus, because there is no mnandatory
m ni rum on an assault conviction, the drunk driver would have to
serve at | east one day for injuring the child.

CHAIR MGUI RE agreed that when it comes to sentencing soneone
for the crinmes he/she is convicted of, the injury to each
i ndi vi dual victimshould be recogni zed.

MR. NOVAK, in response to questions, clarified that the term
"consecutive" mneans that sentences would be added together to
make for a longer time period, and that the term "concurrent”
means that sentences could run at the sane tine.

Nunber 1958

MR. NOVAK next turned to Section 15. He explained that prior
f el ony convi ctions trigger mandat ory sent ences and
"presunptively correct” sentences. Section 15 provides that
those prior convictions - oftentines they are very old
convictions and occurred out of state - will not be relitigated.
Instead, it wll be sufficient for the prosecutor to have a

certified copy of the prior conviction, and to be able to show
that it was for an offense simlar to a felony offense under
Al aska | aw and that the person had a right to a jury trial and a
right to counsel. Section 15 will limt the scope of attack on
prior convictions, he concl uded.

REPRESENTATI VE CGRUENBERG asked whether Section 15 would reverse
any existing cases.
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MR NOVAK said he didn't believe it reversed any cases.
Currently, however, the defense could attack the validity of [a
prior conviction]. As a practical matter, he said, Section 15
will prohibit the defense from relitigating cases in which the
def endant "pl eads out."

REPRESENTATI VE GRUENBERG asked whet her Section 15 would preclude
the defense from bringing up the issue of having new evidence
regarding a prior conviction, for exanple DNA testing, for the
purpose of having that prior conviction discounted from the
current case.

MR. NOVAK said no. What woul d happen, he added, is that that
prior conviction "would go away" if the defendant is exonerated
in that prior case. However, Section 15 would preclude that new
evidence from being litigated in the current case; instead, the
defense would have to reopen the prior case in order to present
t he new evi dence.

REPRESENTATI VE GRUENBERG noted that in civil litigation, one can
always do a collateral attack for lack of jurisdiction, for
exanpl e. He asked if there was a simlar attack for crimnal
litigation.

MR. NOVAK said he was unaware of such

Number 1627

MR. NOVAK next turned to Section 16, and said, "This is [an]
"acceptance of responsibility' mtigator.™ It would apply in
sexual assault cases and sexual-abuse-of-a-mnor cases; iif a

defendant were to plead to the charge - or accept responsibility
- at an early stage in the case, the court would be able to
factor that in, in issuing a |esser sentence. For exanple, if
the defendant plead to the charge early in the case, the court
m ght view that as being a sign that the person is on the way to
rehabilitation. It would also ensure that the victim does not
have to go through a court trial. He offered the exanple of a
case in which a little boy refused to provide testinony in court
that he was nolested, and opined that it is appropriate to
"reward sonebody for pleading out and not dragging these little
kids through [a court case]." He acknow edged, however, that
sone could argue that Section 16 is punishing soneone for
exercising his/her constitutional right to go to trial.

REPRESENTATI VE HOLM indicated that because of the high
recidivismrate of those who commt sexual assault crines and/or
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sexual - abuse-of -a-m nor crinmes, he disagrees that a sentence
should be mnimzed on the premise that pleading to the charge
nmeans the perpetrator is on the road to rehabilitation. He
noted, however, that he did see the advantage of doing it for
the victims sake.

MR. NOVAK added that Section 16 provides a way, by giving the
defendant some incentive to plead to the charge, to resolve
cases in which the victimisn't going to cone to the trial. He
agreed with Representative Holm that those who commt sexual
of fenses comonly reof f end.

CHAIR MGU RE offered that Attorney CGeneral Renkes has said that
in cases of child abuse and sexual abuse of a mnor, "W wll
not plead down.™ If that's the case, she asked, isn't this
provi sion watering that down?

MR. NOVAK said he did not think so. He opined that the state is
appropriately aggressive with such offenses, and that Section 16
nerely provides prosecutors wth another tool 1in order to
continue to be aggressive. He mentioned that in order to nake
deal s, prosecutors have to get approval from those with very
hi gh |l evel s of authority.

Nunmber 1365

CHAI R McGU RE asked whet her prosecutors would use this provision
regularly or only in rare cases. She nentioned frustration with
the practice of "plea bargaining things down."

MR. NOVAK pointed out that adoption of Section 16 would provide
the defendant with the choice. In other words, it would not be
up to the prosecutors to decide whether the provision is taken
advant age of; the defendant woul d choose whether he/she wanted
to go to trial, and if instead he/she chooses to plead to the
charge, then he/she can also choose to do so early in the case
and thus save a victim from having to go into court. In
response to a concern, he noted that ultimately, it is up to the
judge to decide whether to actually give a | esser sentence. For
exanple, if the defendant is a recidivist offender, the judge
may not give any weight to the fact that the defendant plead to
the charge and did so early in the case.

MR. NOVAK, in response to questions, explained that there are
presunptive sentences, and that mtigators and aggravators give
the court the discretion to deviate up or down, as nuch as 50
percent of the presunptive sentence, for good reason. He
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concluded by saying that for sexual assault cases and sexual -
abuse-of -a-m nor cases, Section 16 would give a defendant the
incentive to plea to a charge.

REPRESENTATI VE GRUENBERG ponder ed whet her such a provision m ght
be useful for other types of offenses, to save a victim from
cross-exam nation. He asked whether the adm nistration would be
anenabl e to expanding Section 16 to include other offenses.

MR. NOVAK said yes, it would be useful to expand Section 16 in
t hat manner.

MR.  NOVAK next turned to Section 21-23, and said those
provi sions deal with expert [wi tness] disclosure and notices of
defenses. The concept is to ensure that both the state and the
defense get notices of defenses and expert [witnesses] "at | east

45 days before trial." In addition, to ensure that parties
conply, failure to do so my result in continuances being
granted or sanctions being inposed. He used the exanple of a

case on Saint Paul Island pertaining to the nurder of the Coast
GQuard commander, and noted that the logistics involved in that
case were extensive. In that case, he asserted, three days
prior to the court date, the defense gave notice regardi ng what
kind of defense would be used and that an expert w tness would
be wused; as a result, the prosecutors had to ask for a
continuance and cancel all +the reservations and the other
arrangenents that were nmade for the trial. The goal of these
provi sions, he added, is to ensure that notices and disclosures
happen before the eve of trial.

REPRESENTATI VE CGRUENBERG asked whether Section 21-23 provides
the court with any discretion "to allow defenses |ater.™

Nunber 1020

MR. NOVAK, in response, said that the bill says that if [notice]
isn't given at |east seven days before trial, then "you don't
get to run the defense or call the expert."” The concept he
added, is to clarify that neither the state nor the defense can
wait until the last mnute [to provide notice].

REPRESENTATI VE OGG asked how Sections 21-23 would affect a
defendant's right to a speedy trial and "the 120-day tine
limt."

MR. NOVAK replied that the purpose of those sections is to avoid
continuances and surprises; hopefully, he added, it wll result
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in trials going as scheduled rather than there being delays. He
said that the continuance granted in the Saint Paul case counted
agai nst the defense. In response to a further question, he said
that under HB 244, the defense could no longer wait, in order to
gain a tactical advantage, until the eve of trial to provide
notice. In the Saint Paul case, the defense would have been
told that it could not wuse that particular defense because
notice was not given in a tinmely manner. He remarked that in
that case, the defense wound up not using either the defense or
the expert wtness that were noticed. He confirnmed that if a
defense is taking longer to get its facts and experts together
it mght have to waive the "120-day rule."

MR. NOVAK, in response to further questions, said that under HB
244.

They have to lay their cards on the table 45 days
before trial. ... And then it says if they don't |ay
their cards on the table 45 days before trial, there's
various things a court can do. If they don't |ay
their cards on the table 7 days before trial, they
just can't run that defense, they can't <call that
expert. | nmean, 7 days is kind of the bright-Iline
test, and you either have to give notice or not run
that defense. W're not going to let you, on the day
before trial, spring this on the prosecution. O, for
that matter, the state springs sonething on the

defense. ... They have to give notice of their
experts; we have to give notice of our experts as
wel | .

Nunber 0782

REPRESENTATI VE SAMJELS renmarked that it is also inportant to
consider what a victims famly nust go through when trials get
del ayed.

MR. NOVAK agr eed.

MR. NOVAK next turned to Section 24. He said that currently, if
a person gives a voluntary statenent that is neverthel ess given
in violation of his/her Mranda rights, that statenent cannot be
used for any purpose, at all, during cross-examnation at a
trial, unless it is during a later perjury prosecution. Section
24 would allow such a statenent to be wused during cross-
exam nation to inpeach the person making the statenent. He
noted that this provision would bring Alaska in accord with "the
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vast majority of other jurisdictions that allow this sane use of
i nformation." He opined that Section 24 takes away a person's
license to lie. He added:

| think trials should be about a search for the truth,
and not a search about ganesmanship between the

| awyers. And | don't see how suppressing or not
allowing the state to use know ng, voluntary, and
intelligent statenents at trial 1is assisting the

search for the truth.

MR. NOVAK next turned to Section 25, and said it pertains to the
length of tinme that the crime of dishonesty can be wused to
i npeach a witness that testifies. Current |law says the tine
period is five years from the date of conviction; Section 25
woul d make the tine period begin from the date of unconditiona
di scharge from the conviction, and thus it will extend the tine
peri od.

MR. NOVAK next turned to Section 26. He said that in donestic
viol ence cases, this provision would allow the prosecution to
use the original statenents given to the police if they are
given within 24 hours of the alleged crine. It broadens the
timeframe in which something could be considered an "excited
utterance"” for the purpose of prosecuting the crime of donestic
vi ol ence.

Number 0440

MR. NOVAK then returned to Sections 1-5, which, he said,
pertained to the defenses of self-defense, heat of passion, and
def ense of others. These provisions of HB 244 seek to have
t hose defenses presented in the sanme fashion as the defenses of
duress and insanity, that being that it is up to the defendant
to come into court and present that evidence - he/she would have
the burden of proof. When asked how communities could be nade
safer and l|ess violent, he said, prosecutors offered the
| anguage in Sections 1-5 as a sol ution.

MR. NOVAK offered two exanples to illustrate the perceived
pr obl em He said that one was a 1996 case involving Vasco Vea
(ph), and that at trial it was determned that M. Vea was
involved in gang activities. M. Novak said that M. Vea had
said that he carried a gun because of the threat of rival gang
nmenbers. One night, M. Vea cane across sone rival gang nenbers
and shot at them 15 tinmes and killed sonebody. M. Vea's
reasoni ng, M. Novak relayed, was that he didn't want his rivals
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to get the drop on himand so he shot at them first. M. Novak
said that M. Vea was acquitted by a jury, which held that the
state had not disproved, beyond a reasonable doubt, that the
crime was conmtted in self-defense.

MR. NOVAK said the second exanple was another 1996 case, which,

he offered, was also gang-related, involving two teenagers
standi ng on opposite sides of the street who started shooting at
each other. Anot her teenager who happened to step out of a
building at that nonment was shot and killed. M. Novak said

that [his office] couldn't do anything because both teens said
that the other teen started shooting first, and so nothing could
be proven. He relayed that it is very difficult for himto have
to sit down with famlies and tell them that his office cannot
do anything. He added, however, that his office does try to get
"drugs and guns cases" to the U S. attorney's office.

MR. NOVAK opined that HB 244 only changes "the |law of self-
defense” to the extent that if people arm thenselves and go
| ooking for a fight - recklessly disregarding the fact that they
wi |l be engaging in nortal conbat - then they don't get to claim
sel f - def ense. He offered that current |aw says that if soneone
can walk away from a situation, he/she has a duty to do so; HB
244 is intended to clarify that duty. He assured the conmttee
that Sections 1-5 will not change a honmeowner's right to defend
hi nsel f/ herself from someone who breaks in. He said that these
provisions are not intended to nmake law enforcenent's job
easi er.

MR. NOVAK renmarked that if people think that the outcone of the
two exanples given is acceptable, and that the violence in those
situations is at an acceptable level, then there is no need to
change the |aw. However, if people think that that is not
acceptable and that it is too much violence, then the |aw does
need to be changed. He relayed that his office has determ ned
that fromthe md-'"90s to the present tine, there have been 16
cases in which his office has been wunable to effectively
intervene in situations which he opined subjected the community
to too nmuch viol ence.

TAPE 03-39, SIDE A
Number 0001

MR NOVAK said that he is tired of neeting with parents,
particularly in Muntain View [in Anchorage], who say that they
teach their children, "Wen the gunfire erupts, ... lay down on
the floor." He said that he didn't think that the people in any
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nei ghborhood in Al aska should have to live |like that. "1 think
we need to change the |aw of self-defense; we've thought |ong
and hard, and we believe strongly that this would nake our state
a better place to live.

MR. NOVAK, in response to questions, said that HB 244 does not
change the law wth regard to people who are defending
t hensel ves on their own property, which is defined as a building
or |and. However, soneone claimng self-defense cannot have
been the initial aggressor nor can the altercation be with a
famly nmenber. If it is against a famly nenber, then HB 244
does change the law for that type of situation, and a claim of
sel f-defense would be an affirmative defense. In addition, if
sonmeone with a concealed carry permt gets into an altercation,
then the claim of self-defense would be an affirmative defense
in that circunstance as well. He noted that the claim of self-
defense is an affirmative defense in a nunber of states, for
exanpl e, Washi ngton and Onhi o.

REPRESENTATI VE GRUENBERG noted that the person watching his
house in Muwuntain View reported a shootout in the neighborhood
| ast weekend.

MR. NOVAK nentioned that he has been told that eight people have
been shot in Anchorage during the |ast one or tw weeks.

REPRESENTATI VE GARA noted that his nei ghborhood, Fairview, also
suffers froma high rate of crine. He said that the sentinent
of those active in the comunity of Fairview is that there
aren't enough police officers, and that the remedy for the high
rate of crinme in that neighborhood is to bring in nore police
officers to fight crine. He said he tends to agree with that
perspective, and is not so sure that tweaking rules that only
| awyers know about is going to have a huge inpact on the rate of
crime.

Number 0394

REPRESENTATI VE GARA, with regard to changi ng the burden of proof
for self-defense, said:

It seens to ne, if you hurt sonebody because you're
engaging in self-defense, you haven't conmtted a

crine. Ri ght ? And if the prosecution wants to
prosecute you for conduct where you say that what you
did was in self-defense, | guess | don't have a

probl em with making the prosecution prove all elenents
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of the crinme beyond a reasonabl e doubt. And so what
is -- can you offer me again the logical basis for
saying that that aspect of the crine, the self-defense
part, shouldn't be proven beyond a reasonabl e doubt.

MR. NOVAK offered the followi ng exanple in response:

There was a case where - it was at King Career Center

and it was a nunber of years ago, now - Denarius
Lockhart was the defendant. And what it was is, they
were at school, and Denarius Lockhart testified at
trial, said, "I was afraid this guy was going to punch
nmne." And so what he did is, he went in and grabbed a
hanmer and then beat this guy over the head and
severely damaged himfor the rest of his life. ... And
under the current law, the jury said, "Not quilty -

the state didn't disprove self-defense beyond a
reasonabl e doubt."

| guess | |look at that case and | say the |l aw needs to
be changed. | think that's an unacceptably high |evel
of violence in our comrunity. | guess if you or this
body disagrees wth that, that that's acceptable
conduct, that ... that's okay, it shouldn't be a
crinme, that's fine, but | nean ... that's what | guess

nmy answer is. This body decides what a crine is and
what a crinme is not, and, wunder that scenario,
believe that had the defense had the burden to show
that that action of him picking up the hamer and
beating him over the head had to be justified by a
preponderance of the evidence, | think the jury would
have convicted him

| think that would have been justice in that case

If, on those facts, you or sonebody el se believes that
that's okay, and the current |aw says that's okay,

we don't have to change it. It's just a matter of how
much violence is acceptable to this body, and, |ike I
said, this is the body that decides what the law is
and what are those elenents that | have to prove.

Nunber 0602
REPRESENTATI VE GARA responded:

Wth all due respect, M. Novak, sone of the facts in
that case were that the person who the defendant was
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in fear of was a hockey player who had exhibited
violence towards that defendant in the past, and who

had called him"nigger" in the past. ... Wren't those
facts also - that the jury took into account in
saying, "Gosh, that was self-defense” - ... weren't

those inportant facts that naybe we should consider
before we change the | aw?

MR. NOVAK said that he did not take issue with the facts of the
case; instead, the issue is whether the legislature thinks that
that |evel of violence, in response to a racial slur or violence
in the past, is acceptable. He opined that it is not, that,
i nstead, such action should be considered crimnal.

REPRESENTATI VE GARA repli ed:

W're not going to change the [Denarius] Lockhart
verdict. And, frankly, there were a |ot of facts that
the jury considered that none of us have before us.
And - I'mnot pointing (indisc. - coughing) to you - |
take it very seriously when people ask us to re-decide
cases when they only tell us part of the story. ... So
| think that there was a lot that went on in that case
that we don't have before us. | tend to agree wth
you about the verdict, from what | know about the
case. But what we're doing is changing the law so we
could convict [Denarius] Lockhart on |less than proof
beyond a reasonabl e doubt.

That's the part that concerns ne. | nean, let's apply
it to a different person, because his case IS never
com ng before us again; it's sonebody el se's case that
maybe involves sonebody nuch nore synpathetic.

What is the logical rationale, apart from the fact

that we don't |ike violence - which none of us Ilike
violence - apart from the fact that we don't |Iike
vi ol ence, what IS t he rational e, t he | ogi cal

rationale, behind naking it so that we can convict
people in a case involving self-defense with |ess
evi dence than proof beyond a reasonabl e doubt ?

Nunber 0772
MR. NOVAK, in response, renmarked that the |egislature decides
what the elenents of self-defense are and when it can be used

For exanple, in Alaska, the self-defense law holds that if
sonmeone is off his/her [property], he/she has a duty to retreat
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[rather than harm soneone]. He nentioned that "in the old
west,"” there was no duty to retreat; instead, soneone could
"stand toe to toe" and shoot the other person. Therefore, he
concluded, the |egislature can deci de what self-defense is, when
it can be used, and who has to prove or disprove it.

REPRESENTATI VE GARA said he understands what the legislature's
duty is. However, he remarked, he is just trying to figure out
why the | egislature should nake the changes proposed by Sections
1-5 of HB 244, to enable prosecutors to convict sonebody wth
| ess proof than proof beyond a reasonabl e doubt.

MR. NOVAK replied that the |aw says prosecutors nust prove
certain things beyond a reasonable doubt. As is now the case
with duress and insanity defenses, Sections 1-5 would require
that the defenses of self-defense, heat of passion, and defense
of others nust be proven, by the person commtting the act, by a
preponderance of the evidence.

CHAIR MGURE, after acknow edging that Sections 1-5 are
changi ng the burden of proof from beyond a reasonable doubt and
are requiring that the aforenentioned defenses would be
affirmati ve defenses, predicted that wth such a change, there
will be cases in which soneone will be unable to prove an action
was justified. The question, she said, is why wuld the
| egi sl ature want to nake such changes. On that point, she noted
that the Denarius Lockhart exanple does not provide as
conpelling a reason to change the current |law as do the gang-
rel ated exanpl es.

Nunber 1037

CHAIR McGQU RE posited that gang-related cases are really the
i npetus for the proposed changes, and asked what other states
have done to solve the underlying problem of gang nmenbers arm ng
t hensel ves, getting in fights, claimng self-defense, and
getting away with killing people. The point, she surmsed, is
to stop that type of behavior, and pondered whether there is
anot her solution, other than what is proposed via Sections 1-5,
that woul d acconplish that.

MR. NOVAK said that the problem with drafting a |aw which only
applies to gangs is that there are people who say there aren't
any gangs in Al aska. In addition, defining what a gang is [and
determ ning who belongs to a gang] would prove difficult. He
noted that in the md-'90s, the legislature enacted a |aw
addressing gangs; to date, however, the courts have not found
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"that there is a gang" as defined by statute. He nentioned that
Al aska does not have the type of well-established, "rooted"
gangs that other jurisdictions have to deal wth. He
el abor at ed:

W don't have territorial-based gangs that «claim
"this" area. W don't have, in large part, racially
based gangs. And ny effort as a prosecutor is to
avoid us ever going down the road to be in a position
where we're |i ke Tacoma, Washington, or we're like ..
Los Angeles or [places] like that. And so I think it
woul d be very difficult to use [in Alaska] ... sone of
the tools used in other jurisdictions now....

MR. NOVAK said that the idea is to prevent the situation from
ever degrading to what it's beconme in sone of the big cities in
the Lower 48. In response to a question, he said that according
to his know edge, of the states that do make self-defense an
affirmati ve defense, it applies to all situations; there is no
singling out of situations related to gangs.

Number 1277

ANNE CARPENETI, Assistant Attorney General, Legal Services
Section-Juneau, Crimnal D vision, Departnment of Law (DQL),
added that what other states do is a rather conplex question
because it depends on the elenents of hom cide. For exanple
some states still have the old element of homcide of "malice
af oret hought,” which is determned by what is present and what
is absent in the situation, and one of the things that nust be
absent to find malice aforethought is self-defense. So, in
states where nalice aforethought is an elenent of hom cide, the
state has to disprove self-defense beyond a reasonable doubt.
In states with a nore nodern code, or with a code that doesn't
have malice aforethought as an element of homcide, such as
Al aska, it's possible to have self-defense as an affirmative
def ense because the state's burden to prove, beyond a reasonable
doubt, every elenent of the offense charged is not being taken
away.

MS. CARPENETI went on to say:

| was reading a case ... fromCCalifornia, | think it's
the main case from California, [People v. R os], where
their homcide statute ... requires the state to prove
mal i ce aforethought, so that the state nust disprove
sel f -def ense beyond a reasonable doubt. But for other
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offenses ..., for exanple, voluntary manslaughter and
others where that elenent is not a part of the state's
burden of proof beyond a reasonable doubt, then
they do treat it as [an] affirmative defense and they
require ... the defendant to carry the burden on that
particul ar issue.

In other states, for exanple, GChio, North Carolina,

Virginia, Arizona -- there are other states that do
put the burden on the defendant to establish - the
bur den of per suasi on to establish - by a
pr eponder ance, self-defense. But in those states -
and, actually, it's really interesting because a |ot
[of] states call it an affirmative defense - but when
you |l ook at the elenents of their statute, it actually
isn't, at l|east for hom cide. So it's not a sinple
guestion. ... | think Chio was the first state to nake

it an affirmative defense; it has been upheld by the
United States Suprene Court against a challenge of due
process of |aw

M5. CARPENETI, in response to the same question asked of M.
Novak, also said that states that do nake self-defense an
affirmati ve defense do not nmake a distinction for gang-rel ated
ci rcunst ances.

Number 1434

REPRESENTATI VE GARA agreed that they did not want soneone who is
| ooking for a fight to walk down the street, start a fight with
anot her gang, and then claim self-defense. To be able to do so
seens |udicrous, he added. He pondered, however, whether such
gang-related self-defense clains really come up very often
Isn't it correct that if soneone instigates the violence, then
that person cannot claim self-defense? Thus, if a gang nenber
is out looking for a fight, and then says the other guy shot
first and so he/she shot second, isn't that person prohibited
from using the <claim of self-defense because he/she put
hi nsel f/herself in the situation of essentially causing the
violence to start? Does this gang-related self-defense issue
ever really arise in the real world?

MR. NOVAK said it does arise. He offered to use a 2001 case as
an exanpl e.

REPRESENTATI VE GARA asked M. Novak to instead address the basic
principle of |aw He elaborated, "I have in the ... far
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recesses of ny mnd, that if you have sonehow becone responsible
for the violence that you then claim self-defense for, you're
not (indisc.) "

CHAIR MGQUIRE interjected to say: "And even at any point, too.
. Even if you aren't the initial aggressor, but if at sone
point during the fight, the person backs off and says, 'Ckay,'
and then you beconme the aggressor ..., you can't then later
claim|[self-defense]. Right?"

REPRESENTATI VE GARA asked, "Wiat's the principle of |aw?"

MR. NOVAK said that a person can still nake the claim and then
it wuld be up to him as the prosecutor in the case, to
di sprove it beyond a reasonabl e doubt. He pointed out that the
problem lies in him being able to do that, and indicated that
that is why he'd offered the previous exanples, to illustrate
that prosecutors have not been able to disprove self-defense
beyond a reasonabl e doubt. He nentioned an August 17, 2001,
case in which two people agreed to go arm thenselves, neet
| ater, and have a shootout; in that case, the person who was

nore famliar with his firearmwon the gun battle.

MR. NOVAK insisted that such cases happen with regularity, cases
in which the prosecution is unable to disprove the claim of

sel f-def ense beyond a reasonabl e doubt. "[In] those cases, we
can't convince 12 people beyond a reasonable doubt that self-
defense doesn't apply,"” he added. He acknow edged, however,

that in sone cases, the prosecutors try to disprove self-defense
and lose, but in other cases, they don't even try because they
believe that they won't be able to prove to 12 people that self-
def ense doesn't apply.

Nunber 1635

REPRESENTATI VE GARA, in response, indicated that he still had a

question. He said:
It's still the sanme question because |I'm not sure that
| understand the answer. So please just hunor ne and
just pay attention to the strict aspects of the
guestion that 1'm asking. If you have a case where
you have provoked a fight - you're a gang nenber, you
show up wth a bunch of guns - and then the
prosecution shows that, beyond a reasonabl e doubt, you
provoked this fight that then ensued. Is it or is it

not true that once you' ve shown that this guy has
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provoked the fight, beyond a reasonable doubt, he
can't use the self-defense defense? Isn't that true?

MR. NOVAK said, "Right; self-defense is at issue and [if] |, on
those facts, if | prove what you ve said beyond a reasonable
doubt, the jury should convict on those facts.™

REPRESENTATI VE GARA t hen conti nued:

Ckay. So you've proven that | instigated this ... by
showing up with all this arnor. |"ve instigated it;
ny |lawer can't stand up and say, "Yeah, he instigated
it, but then this thing, this circle of violence
started, and then he shot sonebody in self-defense."
That's just not available as a defense, right? If |
instigated it, if it's clear that | instigated it?

MR. NOVAK replied:

If I prove it beyond a reasonable doubt. ... [But]
doi ng what you've assuned are the facts, being able to
prove that, is very difficult. But ... because of the
fact of, many tinmes, both sides in this shootout
aren't available as w tnesses because ... they're not
wanting to cone into court and testify about this
stuff. | nean, one, they probably got Fifth Amendnent
privileges, they' re dealing dope, and all this kind of
stuff.

Number 1713
And, frankly, ... if these guys shoot each other, |
think that's one issue. It's a greater concern to ne

when these bullets are flying and they're going into
peopl e's houses and into cars, and little kids are ...
being taught to lay down on the floor. And so, ... |
think you can -- | think it's a different issue on --
peopl e can have different views on whether it's a |oss
to our community that these guys shoot each other.
But ... people shouldn't have to live with shootouts

in their community; they should be able to walk
down the street of Fairview or Muntain View or
anywhere el se and not have this.

And the challenge is, how do we try to lessen this

happening in our comrunity. Rat her than | ooking at
the analysis being, "Can we win this one ... case and
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trial,” on the narrow view, | think it's a bigger

guestion of, "How can we try to make our comrunity
nore peaceful. And ... what this does is it restricts
or limts the availability of self-defense. |  nmean
that's what this 1is about: ... making it nore
difficult for people to claim or prevail on self-
defense clains. ... I'mnot here to say anything el se.

This nmakes it nore difficult for sonebody to
benefit fromthe | aw of self-defense.

The conmittee took an at-ease from3:20 p.m to 3:37 p.m
REPRESENTATI VE OGG pointed out that sone cases just nmake bad

| aw, adding that sometines, when one reacts to certain cases or
certain incidents and then tries to wite a law, the | aw doesn't

necessarily solve the problem He said that in listening to
sonme of the exanples given, it does appear that current law is
not sufficient, and that "Hamlton and Burr" could live in
Al aska, either as individuals or as groups who want to stand
across the street from each other and have a shootout. He said
that in determning whether the proposed |anguage will really
acconplish the goal of making comunities safer, it would be

hel pful to him if DOL representatives could provide statistics
regardi ng whet her having self-defense be an affirmative defense
has really resulted in fewer cases of the type used as exanpl es.

Nunmber 1872

REPRESENTATI VE OGG sai d, "Muybe Al aska does need sonething |ike
a 'dueling law," or maybe sone of these other places have
dueling laws that nmake that [activity] against the law" He
suggested that perhaps approaching the problem in a way other
than what is proposed in HB 244 would actually solve the probl em
in a better fashion. He also said it would be helpful to himif
statistics could be provided that would show how many such cases
occur in towns and areas outside of Anchorage. Is this an
Al askan  problem or j ust a problem in sone Anchorage
nei ghbor hoods, he asked. He pondered whether, wouldn't it be
possible, and a bit nore judicious, to "carve out" only what's
needed to solve the problem rather than wusing the blanket
approach to change a whole spectrum of rights. He said he would
like to be provided with the information he's requested by the
time the commttee next takes up this bill

REPRESENTATI VE GRUENBERG, on the issue of making neighborhoods

nore peaceful, relayed that his nei ghborhood' s community counci
and | aw enforcenent officers have said that what they would |ike
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the nost would be to have nore police officers on the beat; a
change in the law is not necessarily going to do as much good as
havi ng nore police officers in the neighborhood.

MR. NOVAK acknow edged that having nore police would be a good
thing and that police can do a |ot. He pointed out, however
that if the people arrested aren't successfully prosecuted, they
| earn that they can get away with their actions and be back out
on the streets shortly after their arrest.

REPRESENTATI VE GRUENBERG, on a different issue, nentioned that a
friend of his who sits on the bench has relayed to him that
there appears to be a conflict between two different statutes
pertaining to the refusal to take a Breathal yzer test.

CHAIR McQUI RE asked M. Novak to research whether that apparent
conflict should be addressed in either this bill or in sone
ot her |egislation. Chair MQuire then indicated that Linda
Wl son, Deputy Director, Public Defender Agency (PDA), would
provide testinony at the next hearing on HB 244.

Nunmber 2176

MATTHEW C. LEVEQUE, Lieutenant, Field Operations Coordinator,
Division of Alaska State Troopers, Departnent of Public Safety
(DPS), said sinply that the DPS fully supports HB 244.

The conmittee took an at-ease from3:43 p.m to 3:44 p. m
Number 2275

GLENN KLI NKHART, Detective, Anchorage Police Departnent (APD),
Municipality of Anchorage (MJA), noted that in March, there was
a seven-day period in which eight people suffered gunshot
wounds, although he acknow edged that not all those incidents
were gang-related. Sone of those incidents were drug related or
i nvol ved circunstances in which people were engaging in other
crines. He nmentioned a case in which tw groups of people,
neither of which specifically clained any gang affiliation,
drove around at 3 a.m shooting at each other from rental cars.
In that case, it came down to who started shooting first, but no
one was willing to help the police solve the crine. VWhat the
APD is now faced wth, he remarked, is that "these guys"
i mredi ately start claimng self-defense and, oftentines, the APD
is unable to prove who shot first.

HOUSE JUD COW TTEE - 30- April 14, 2003



MR.  KLI NKHART pointed out, however, that in terns of what's
inportant to the comunity, who shot first doesn't natter as
much as why these people are roam ng around |aunching rounds at
each ot her. Regardl ess of the reason, though, the people
involved in these shootouts are immediately claimng self-
defense, he reiterated, adding that this is frustrating because
the perpetrators are able to claim self-defense and get away
with their actions.

MR. KLI NKHART said he thinks the changes proposed in HB 244 are
sonething to be considered and sonething to be conmended.

TAPE 03-39, SIDE B
Number 2372

REPRESENTATI VE GARA remarked that although they are focusing
attention on a real problem in the comunity, the question
before the conmttee is whether the solution proposed by
Sections 1-5 of HB 244 is the right solution or whether
sonething else is. He asked whether the people being arrested
in these incidents are also being found with drug paraphernalia
or evidence of other crines. Because if such is the case, then
even though they mght not be successfully prosecuted for
intending to hurt sonebody, they <could, for exanple, be
successfully prosecuted on a drug <charge and weapon's
aggr avat or . Are there additional crinmes associated wth these
i nci dences, or are they just shooting at each other?

MR. KLI NKHART acknowl edged that the situations vary. He assured
the commttee that all the circunstances involved in these
incidences are investigated and presented to the courts, but
oftentimes that evidence is not enough. He nentioned the "J.C
Penny homi cide" and said that that case has ended up going into
the federal system He said that it is hard to have to explain
to famly nenbers of victins that the charges in these types of
cases may be dropped.

REPRESENTATI VE GARA asked:

| f sonebody shoots a gun out of their car, you find
out they have ... commercially relevant anounts of
drugs on them so that you can prove that ... they had
the intent to sell, and then they had the weapon on
them isn't that a crinme? 1Isn't that a felony right
there, having comercially saleable quantities of
drugs with a weapon on you? And then the fact that
whet her or not they intended to kill sonebody, that's
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a whole separate issue, but don't you still have them
on that core crine?

MR, KLI NKHART said yes, [that synopsis] is right on the noney.
In fact, when those elenents are present, there are federal
statutes that apply, and federal agencies like the Federa
Bureau of Investigation (FBlI) and the Bureau of Al cohol, Tobacco
and Firearns (ATF) have special prograns in which those cases
can be put on a fast track in the federal system

CHAIR MGQU RE said she would |like to know how nmany cases are
really gang-related as opposed to just instances of Al askans'
protecting thensel ves.

Nunber 2199

MR, KLINKHART said that although instances of people really
acting in self-defense do happen, they are rare. He added t hat
there are laws on the books to protect those individuals, and
that oftentines the APD never really becones involved in those
cases. Wth regard to how nany case are gang-rel ated, he echoed
M. Novak in saying that the problem with nmaking that kind of
determnation is that it is still not clear how to define what a
gang is, especially in Al aska, because gangs in Al aska don't
have the same characteristics as gangs in the Lower 48. Oten

it is easier to consider such groupings in Al aska as crimnal
enterprises rather than gangs because it is only by luck that
soneone will admit to belonging to an organi zed gang.

CHAIR McGUI RE renmarked that defining what a gang is would be one
way of getting at the problem and indicated that that would be
preferable to requiring an affirmative defense from people who
are legitimtely acting in self-defense regardless of whether
they are on their own property or just out mnding their own
busi ness. She nentioned that people acquire conceal ed-weapon
permts for a variety of reasons, one of which is self-defense,
and it would be reasonable to consider that such a person m ght
really have to use that weapon in self-defense. She i ndi cated
agreenent with Representative Oyg with regard to the danger of
maki ng bad | aw based solely on a few egregi ous-soundi ng cases.

MR.  KLINKHART remarked that sonetimes police officers are
involved in cases in which they have to defend thenselves, and
in those cases, the details are closely scrutinized. He then
provided details of sone of the incidents that occurred in March
and sone the problens the APD is facing with regard to charging
peopl e in those cases.

HOUSE JUD COW TTEE -32- April 14, 2003



CHAIR McGQUIRE, referring to one of those exanples, opined that
when soneone drives by and shoots into another person's vehicle,
that person should have the right to defend hinself/herself.
Wy create a higher threshold for the person just mnding
hi s/ her own busi ness?

Number 1910

MR. KLI NKHART countered by saying that that's just the problem
Is that person really mnding his/her own business? As an
investigator, he explained, it is part of his job to determne
whet her people are really mnding their own business and are
just innocent bystanders, or whether they, too, are engaging in
sone sort of crimnal activity. Way should a person thus
engaged be able to clai mself-defense?

CHAIR MGURE remarked that M. Klinkhart has raised good
points, and that she appreciated his coments. She said that
the coonmttee would continue to ook at this issue.

REPRESENTATI VE GARA sai d:

If the evidence coming to us is really evidence of

gang- and drug-related crines, ... |I'd be curious to
see whether other states have approached this issue
nore narrowmy by trying to enact statutes that relate

to gang- and drug-related crines. And so, to the
extent that people have answers on that when we neet
again, 1'd be interested in hearing them

CHAIR McGUI RE nmentioned that between now and the tinme HB 244 is
next heard, committee staff and DOL representatives wll be
wor ki ng together to gather the information requested by nenbers.

[ HB 244 was hel d over. ]

ADJ QURNVENT

Nunber 1806

There being no further business before the commttee, the House
Judi ciary Standing Conmttee neeting was adjourned at 4:04 p. m
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