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HOUSE BI LL NO. 151
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Rules 79 and 82, Al aska Rules of Civil Procedure.”

- HEARD AND HELD

HOUSE BI LL NO. 245
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managenment and firefighting activities; and providing for an
effective date.”
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BILL: HB 24

SHORT TI TLE: AGREEMENTS ON MANAGEMENT OF FI SH AND GAME

SPONSOR( S) : REPRESENTATI VE( S) WVEYHRAUCH, WHI TAKER

Jrn-Date Jr n- Page Action

01/ 21/03 0037 (H) PREFI LE RELEASED (1/10/03)

01/ 21/ 03 0037 (H READ THE FI RST TI ME -
REFERRALS

01/ 21/ 03 0037 (H) RES, JUD

03/ 05/ 03 (H) RES AT 1: 00 PM CAPI TOL 124

03/ 05/ 03 (H Heard & Held -- Meeting
Post poned to After Session --

03/ 05/ 03 (H) M NUTE( RES)

03/ 07/ 03 (H) RES AT 1: 00 PM CAPI TOL 124

03/ 07/ 03 (H) Moved CSHB 24( RES) Qut of
Comm ttee

03/ 07/ 03 (H) M NUTE( RES)

03/ 10/ 03 0487 (H) RES RPT CS(RES) NT 4DP 3NR

03/ 10/ 03 0487 (H) DP: HElI NZE, GATTO, LYNN,
FATE;

03/ 10/ 03 0487 (H NR  KERTTULA, GUTTENBERG
MASEK

03/ 10/ 03 0488 (H) FN1: ZERO (H. RES)

03/ 10/ 03 0488 (H) REFERRED TO JUDI Cl ARY

04/ 09/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

04/ 09/ 03 (H Schedul ed But Not Heard

04/ 11/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 151
SHORT TI TLE: DVWELLI NG DESI G\ CONSTRUCTI ON CLAI NS
SPONSOR( S):  REPRESENTATI VE( S) MEYER

Jrn-Date Jr n- Page Action

03/ 05/ 03 0396 (H READ THE FI RST TI ME -
REFERRALS

03/ 05/ 03 0396 (H L&C, JUD, FIN

03/ 05/ 03 0407 (H) FI N REFERRAL REMOVED

03/ 26/ 03 (H L&C AT 3:15 PM CAPI TOL 17

03/ 26/ 03 (H -- Meeting Canceled --

03/ 28/ 03 (H) L&C AT 3:15 PM CAPI TOL 17

03/ 28/ 03 (H Moved CSHB 151(L&C) Qut of
Conmittee
M NUTE( L&C)

03/31/03 0707 (H L&C RPT CS(L&C) 7DP

03/ 31/ 03 0707 (H) DP: LYNN, GATTO, CRAWFORD,
GUTTENBERG,

03/31/03 0707 (H DAHLSTROM ROKEBERG, ANDERSON
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03/ 31/ 03 0708 (H) FNL: ZERQ( H. L&C CED)
04/ 11/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE BRUCE WEYHRAUCH

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 24.

CEORGE UTERMOHLE, Att or ney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency

Juneau, Al aska

POSI TI ON STATEMENT: As the drafter of HB 24, provided conments
regardi ng separation of powers and responded to questions.

STEPHEN VWHI TE, Assistant Attorney GCeneral

Nat ural Resources Section

Civil Division (Juneau)

Department of Law (DQL)

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 24, provided
coments, suggested an anendnent, and responded to questions.

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 151.

ROBI N WARD, Co- Chair

Legislative Affairs

Al aska State Hone Buil ders Associ ati on ( ASHBA)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 151, expressing
concerns about liability insurance.

THOM ANTONOVI CH, Cust om Bui |l der;
Presi dent, Al aska State Hone Buil ders Associ ati on
Wasil I a, Al aska

POSI TI ON  STATEMENT: Testified in wholehearted support of
HB 151; spoke on his own behalf and on behalf of ASHBA, calling
the bill a step in the right direction to get nore conpetition

in the i nsurance market in Al aska.

ALAN W LSON
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Al aska State Hone Buil ders Associ ation

Juneau, Al aska

POSI TI ON STATEMENT: During hearing on HB 151, testified as a
renodel er about the benefits of the notice provision and setting
out the process that he perceives for the homeowner.

RI CHARD TILLY, Builder and Contractor;

Menber, Al aska State Honme Buil ders Associ ation; and
President, Interior Al aska Building Association
Fai r banks, Al aska

POSI TI ON STATEMENT: Urged passage of HB 151

M KE MJSI CK

Ester Construction

Ester, Al aska

POSI TI ON STATEMENT: Testified in support of HB 151.

CHUCK SPI NELLI, Oaner

Spi nel | Hones, Inc.;

| medi ate Past President

Anchor age Hone Buil ders Associ ati on

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in strong support of HB 151.

HARLEY SUDSBURY

Sudsbury & Sons;

Vi ce President

Anchorage Home Buil ders Associ ation

Eagl e River, Al aska

POSI TI ON STATEMENT: Testified in support of HB 151, indicating
it wll protect consuners and builders and wll lead to nore
avai lability of the insurance that builders need.

STEVE ORR, Bui l der

Wasilla, Al aska

POSI TI ON  STATEMENT: Testified on HB 151, relating how his
general liability insurance costs 15 tinmes nore than |ast year
and expressing concern about the ability to price houses in the
future

JESS HALL, Buil der;

Area 15 National Vice President

Nat i onal Associ ation of Honme Buil ders ( NAHB)

Pal mer, Al aska

POSI TI ON  STATEMENT: Testified on HB 151, noting the bill's
value with respect to rate increases and suggesting that even
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nore valuable is the aspect of opening conmunication to try to
resol ve probl ens.

SUZANNE CUNNI NGHAM St af f

to Representative Kevin Meyer

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: During hearing on HB 151, Version V,
responded to suggestion by Representative Gara that the warning
to consuners of the new requirenents should be on a separate
one- page docunent, rather than in the mddle of a contract.

ACTI ON NARRATI VE

TAPE 03-36, SIDE A

Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:15 p.m Represent ati ves
McGQuire, Holm Sanuels, Gara, and G uenberg were present at the
call to order. Representati ves Anderson and Ogg arrived as the

meeting was in progress.

HB 24 - AGREEMENTS ON MANAGEMENT OF FI SH AND GAME

Number 0034

CHAIR McGUI RE announced that the first order of business would
be HOUSE BILL NO 24, "An Act relating to intergovernnental
agreenents regardi ng managenent of fish or gane." [ Before the
commttee was CSHB 24( RES). ]

Number 0057

REPRESENTATI VE BRUCE WEYHRAUCH, Al aska State Legislature, joint
sponsor of HB 24, referred to a map of the state of Alaska and
pointed out the area to which HB 24 pertains - d acier Bay. He
noted that G acier Bay is a huge body of water, and that the
[National] Park Service clains that dacier Bay National Park

and Preserve includes the entire Gacier Bay plus "the line
comng outside ... here, into what's called Icy Strait, down
into Excursion Inlet, out this ... body of water, called Cross
Sound, offshore three mles, up the coast and outside three
mles to Lituya Bay, and then into Lituya Bay." That's the area
that the National Park Service says is part of the national
park, "into the state waters,"” he reiterated.
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REPRESENTATI VE WEYHRAUCH expl ai ned that when Congress passed the
Al aska National Interest Lands Conservation Act (ANILCA), it
called dacier Bay Mnunment a park. He noted that dispute has
arisen regarding whether commercial fishing is prohibited in
wi | derness areas, and that there is a wilderness area in d acier
Bay National Park and Preserve called the Beardslee Islands. He
rel ayed that there has al so been dispute over whether commerci al
fishing could continue in d acier Bay. He nmentioned that as he
defines G acier Bay, "it's nore than 600,000 marine acres of
state waters." Therefore, the area of concern is significant,
he added. d acier Bay "proper"” and the marine waters outside of
G acier Bay proper are hone to a huge, flourishing, sustained
commercial fishery, as well as subsistence and sport fisheries.
He remarked that halibut, sal non, Tanner/king crab, cod, shrinp,
and significant troll fisheries occur in the waters that he'd
defined as being outside of d acier Bay proper.

REPRESENTATI VE VWEYHRAUCH rel ayed that in the 1990s, the Al aska
Wldlife Aliance sued the [National] Park Service, claimnmng

that comrercial fishing could not occur in dacier Bay. The
district court in Alaska ruled that comercial fishing could
occur. This ruling was appealed to the 9th Crcuit Court of

Appeal s, which affirmed the district court ruling but also said
that the [National] Park Service could prohibit conmrercial
fishing via regulation. Subsequently, the [National] Park
Service engaged in the process of adopting regulations to
prohi bit conmercial fishing in various areas inside G acier Bay;
this raised concerns that comrercial fishing would also be
prohi bited outside of dacier Bay proper - in the "disputed park
wat ers. "

Nunber 0312

REPRESENTATI VE WEYHRAUCH expl ai ned that U. S. Senator Ted Stevens
passed legislation that closed d acier Bay proper to commerci al
fishing, except in certain areas, and required "any fisherman
who wanted to continue to fish there, in the halibut, salnon,
and Tanner crab fisheries, prove they'd fished there and get a
lifetime-access permt so they could continue to fish.”
Congress also authorized nore than $23 mllion for paynent to
fishermen harnmed by the aforenentioned closure, and "all Kkinds
of businesses” and individuals have endeavored to obtain a
portion of that noney. As it stands now, he noted, sone people
have received conpensation and sone have not. In addition, sone
fishermen who have lifetinme-access permts in the "halibut,
troll salnmon fishery, and Tanner crab fishery" can continue to
fish in certain areas of 3 acier Bay, but otherwise that area is
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cl osed, and as soon as those lifetinme-access permt hol ders pass
away, there will be no nore commercial fishing in G acier Bay
pr oper.

REPRESENTATI VE WEYHRAUCH nenti oned that there is also an ongoing

case in the US. Supreme Court - "a quiet-title action" - which
has been referred to a "special naster." He also nentioned that
there is another issue involving areas called "donut holes,” in

Sout heast [Alaskal] and the waters of the Tongass National
Forest, that are subject to the aforenentioned U S. Suprene

Court case. The portion of that case which is still ongoing is
"that portion of the case which clains that the waters of
G acier Bay ... belong to the state" as decided by another U S

Suprene Court case involving |daho, which says that the state
canme into the Union on equal footing with all other states and,
t hus, would have jurisdiction over its |ands and waters.

REPRESENTATI VE WEYHRAUCH pointed out that HB 24 has nothing to
do with "the buy-out program the conpensation program the

closure of dacier Bay proper, or the quiet-title action.” He
said that he introduced HB 24 because then-U. S. Senator Frank
Mur kowski had introduced a bill - S. 501 - that required, under

Section 3, subsection (b), for the Secretary of the Interior and
the State of Alaska to cooperate in the developnent of a
managenent plan for the regulation of comercial fisheries in
the outer waters of the park in accordance wth existing federal
and state laws and any applicable international conservation and

managemnent treaties. He noted that the internationa
conservation and managenent treaties that are not subject to
this bill include "the International Pacific Halibut Conm ssion

and the U. S./Canada salnon treaty."
Nunber 0540

REPRESENTATI VE WEYHRAUCH said that HB 24 is intended to ensure
that any co-managenent agreenent with "a sovereign" - meaning
the U S. government or a tribal entity - would be reviewed and
approved by the State of Alaska, through the legislature. This
review would ensure that before Al aska cedes any jurisdiction
over its right to nmanage the fisheries and natural resources of
the state, the legislature approves it. He rephrased the goal
of the legislation as being, "W would not cede any jurisdiction
over our resources, to another sovereign - or entity claimng
sovereignty - by contract, which we did not do by constitution
or state law." In response to a question, he remarked that the
state has the basic right, wunder the U S. Constitution and
Al aska State Constitution, to nmanage its own "natural resources
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and waters and | ands" wi t hout interference from another
"sovereign."

REPRESENTATI VE  WEYHRAUCH noted that CSHB 24(RES) focuses
specifically on the dispute involving G acier Bay National Park
and Preserve; it would add a provision that would ensure that
the State of Alaska and the National Park Service would not
enter into a co-nanagenent agreenent of fish and gane in the
navi gable waters within or adjoining G acier Bay National Park
and Preserve unless the |egislature has approved that agreenent
by | aw before it takes place. By injecting the legislature into
the process in this manner, he opined, it would be neking a
policy statenent that the legislature wants the state to
maintain its jurisdiction over comercial fisheries in that
ar ea. He added that he wanted to ensure that any co-nmanagenent
agreenent does not cede the state's jurisdiction, because of the
potential negative precedential effect it would have on other
state waters, lands, fisheries, and natural resources. He
offered that HB 24 is a very narrow bill pertaining to co-
managenent agreenents between the state and the National Park
Servi ce.

CHAIR Mc@QUJ RE asked whether HB 24 would violate the separation
of powers [doctrine].

REPRESENTATI VE WEYHRAUCH rel ayed that |egislation passed in 1997
- SB 178 - which pertained to the purchase of an office building
in Anchorage by the Alaska Housing Finance Corporation, had
wWithin it a provision requiring that the |egislature approve the
agreenent before it went into effect. Specifically, it said:
"This section constitutes the review and approval required by AS
18.55.100(d)", which in turn read in part:

(d) Notwithstanding (a)(7) and (15) of this
section, a proposed public building project shall be
submtted by the corporation to the legislature for
revi ew. The corporation may proceed with the public
buil ding project only if it is approved by |aw.

REPRESENTATI VE VEYHRAUCH observed t hat Vi a t hat past
| egislation, the legislature and the governor have allowed
statutory language that entails the review of a contract.
"That's a contract lease, this is a contract for co-nmanagenent;
it's the same thing, and there is precedent for this kind of an
agreenent," he opined.
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CHAIR McGQU RE said that although she sees the analogy between
contracts, she disagrees because an agreenent to manage
resources is different froman agreenent to buy a building. She
asked for coments from the drafter regarding separation of
powers.

Number 0920

GEORGE UTERMOHLE, Attorney, Legi sl ative Legal Counsel
Legislative Legal and Research Services, Legislative Affairs
Agency, explained that separation of powers beconmes an issue
because, under the [Alaska State] Constitution, the l|egislature
has been given the power to nake |law, and the governor has been
given the responsibility of exercising those |aws. Once the
| egi sl ature has enacted a law, the issue then beconmes to what
extent can the legislature inpair the executive branch's
discretion to inplenment a law that has been assigned to it by
the |Ilegislature. There are numerous incidents in statute
wherein the legislature has given authority to an executive
branch agency to perform a certain function, but wthholds the
agency's ability to inplenment "that agreenment”™ wthout prior
| egi sl ative approval.

MR. UTERMOHLE said that there has been litigation over such

situati ons. In sone cases, the courts have struck down
| egi sl ative invol venent in areas where executive branch
discretion is at issue; in other cases, the courts have upheld
the legislature' s involvenent. There are two exanpl es of where

the legislature has attenpted to hold to itself «certain
authority to control executive branch discretion.

MR. UTERMOHLE said that the first was the 1976 [Al aska Suprene

Court] case, Bradner v. Hammond, in which the legislature
attenpted to require the governor to submt to the |egislature
for confirmation certain nanes for sub-cabinet positions. The

court |ooked at that case in terns of separation of powers, and
described the case in separation of powers terms, but ultimtely
made its decision based on other provisions of the [Al aska
State] Constitution which specifically provided that certain
executive branch officials are subject to confirmation but only
those officials. Thus the court found that the |egislature had
exceeded its authority in attenpting to require that additiona
executive branch officers be subject to confirmation.

MR, UTERMOHLE said that the 1980 [Al aska Suprenme Court] case
State v. A L.I.V.E. Voluntary, arose because the |egislature
attenpted to control the adoption of regulations by state
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agenci es. In that case, although the court acknow edged that
the legislature can annul regulations if it so chooses, the
court nonetheless struck down the actions of the |egislature,
not based on separation of powers, but because the |egislature
chose the wong avenue in which to annul the regulations in
guesti on. Those regulations that the legislature attenpted to
annul are, in fact, |aw The | egislature has no authority to
change | aw except by the enactnent of laws itself; this did not
happen in the A L.I.V.E. Voluntary case.

Number 1115

MR. UTERMOHLE reiterated that there have been cases in which the
| egislature's attenpt to require its approval of executive
branch actions has been upheld. The 1998 Al aska Suprene Court
case of Baxley v. State was one in which the |legislature

approved anmendnents to a contract for the Northstar oil | eases;
the legislature's action was upheld because it approved the
contract anendnments via |egislation. "Anot her case, which is

the other area where this occurs, is in regard to negotiating
and the approval of contract bargaining agreenments wth

state |abor wunions,” he added. The executive branch has the
authority to enter into <collective bargaining agreenents;
however, those agreenents do not take effect until the
| egi sl ature has approved them by law, through the appropriation
pr ocess. This provision has been wupheld and enforced in

nuner ous Al aska Supreme Court cases.

MR. UTERMOHLE said that there are no cases on point that
actually say that "we can't do what's attenpting to be done" via
HB 24. The cases in which legislative approval of certain
agreenents has been upheld were [not] brought to the Al aska
Suprene Court on a challenge to the separation of powers
doctrine itself. He added:

So we don't know ... how nmuch of a risk that is, if

the issues in those cases were to be chall enged on
a separation of powers doctrine specifically, but
given the available case law, there's nothing to
suggest that this ... would exceed the ability of the
| egislature to require approval of these cooperative
agreenent s [ wi th] t he Nat i onal Par k Servi ce.
Particularly in the legislature's favor is the
requirenent in the [Alaska State] Constitution that
the legislature has the duty to provide for the
conservation, developnent, and utilization of the
resources of the state, by |aw
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CHAIR MCGU RE asked why there wasn't a fiscal note from the
Depart ment of Law.

REPRESENTATI VE WEYHRAUCH sai d he did not know.

REPRESENTATI VE GRUENBERG pondered whether the governor would
have any concerns from a policy point of view about requiring an
executive branch agreenent to be approved be the |egislature.
He said he wants to know whether the governor intends to veto HB
24 if it passes the legislature.

Number 1353

REPRESENTATI VE HOLM asked: Did not Alaska reserve the right to
be responsible for it's own resources at the tine of statehood?

REPRESENTATI VE WEYHRAUCH opi ned that it did.

REPRESENTATI VE HOLM asked why all navigable waters were not
i ncluded in HB 24.

REPRESENTATI VE WEYHRAUCH offered, "Because this bill's easier
for me to chew "

REPRESENTATI VE GARA posited that there mght be tinmes when the
state will want to enter into an agreenment with the federal
government because that agreenent would be beneficial for the
state. Even in those instances, he surm sed, under HB 24, the
| egislature would still have to approve the agreenent. For
exanple, what if there is the possibility of entering into an
agreenent that gives the state nore authority to manage its
resources. Wy should there be requirement that such a contract
be brought before the | egislature for approval ?

REPRESENTATI VE WEYHRAUCH replied that HB 24 is designed to
prevent the state from ceding, through contract, any of its
authority wthout that contract first comng before the
| egi slature for approval. That is his man concern, he
reiterated, that the state not cede any of it's authority to
manage its resources.

REPRESENTATI VE GARA said he understood that point, but remarked
that the opposite it true too: HB 24 would prevent the federa
governnment from giving nore authority to the state unless such a
contract is approved by the legislature. He el aborated:
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Wuldn't we now prevent the federal governnent

from saying in, let's say, My, to the Board of
Fisheries, "Here, we'll l|let the state manage fish and
gane; we'll let them do it today," but actually the

fishermen then mss that whole sumer season of
fishing because the legislature doesn't neet 'til next
January. ... Are we not preventing them from giving us
things that we want, as well as taking things away?

Nunber 1562
REPRESENTATI VE WEYHRAUCH r epl i ed:

The only ... place | know that exists right nowis in
G acier Bay proper, where the federal governnent has
passed a law allowing the National Park Service to
close comercial fisheries in dacier Bay and nanage
the nmethods, neans, ... areas, and fisheries that can
be restricted. This does not have to do with those
waters in Qacier Bay. This is sinply on the outside,
where no managenent regine like that exists at all.
This is only in the outside waters of @ acier Bay
proper - adjoining dacier Bay.

REPRESENTATI VE GARA surm sed, then, that HB 24 doesn't apply to
the inside waters of d acier Bay.

REPRESENTATI VE HOLM asked: "When did the state ... agree to
give up its sovereignty and give up its rights over its own
waters and its resources to the federal governnent? Was it
through that federal |aw that was passed? D d we agree to that
|l aw, or was it just passed and now we succunb under that |aw?"

REPRESENTATI VE WEYHRAUCH repl i ed: "The law was passed at the
request of [U S ] Senator Stevens, the ... state has not
challenged the law, and the state did not intervene in ... the
lawsuit that was filed by [the] Alaska WIldlife Alliance." In
response to a further question, he confirned that HB 24 will not

have any effect on the ongoing litigation involving the "donut
hol es" wat ers.

REPRESENTATI VE GARA asked whether it is correct to say that
currently, the federal governnent has asserted the authority to
prevent the state from allowing fishing, under the state's fish
and gane rules, within the waters of d aci er Bay.

REPRESENTATI VE WEYHRAUCH sai d yes.
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REPRESENTATI VE GARA t hen sai d:

So, if there were a chance for wus to get that
authority back by contract, | think we would certainly
want to do that. And then -- so the |ast exchange we
had was that, well, this only affects waters adj oi ni ng
G acier Bay, ... but the l|language that | have before
me says wthin "the navigable waters wthin or
adj oi ning G aci er Bay".

Nunber 1738

REPRESENTATI VE WEYHRAUCH said that [HB 24] is intended to be
coincident with the S. 501 co-nmanagenent requirenment that then-
U.S. Senator Frank Mirkowski had adopted. If there is a
contract that allows the state to again nanage commerci al
fisheries in dacier Bay and reopen those fisheries, it would be
a violation of federal |aw, he remarked, because federal |aw has
closed those waters and restricts the commercial fishing that
can occur. Thus, he added, both the state and the federal
government woul d be subject to an injunction.

REPRESENTATI VE GARA asked whether S. 501 strictly and conpletely
prohibits the National Park Service from allowi ng any fishing
or does it give the National Park Service the discretion.

REPRESENTATI VE WEYHRAUCH said, "It prohibits it." The l|aw that
passed Congress, he added, restricts comrercial fishing in
G acier Bay to certain areas. It only allows trollers, halibut

fishernen, and Tanner <crab fishermen who have obtained a
lifetime-access permt to continue to fish inside G acier Bay
proper and only in those restricted waters.

REPRESENTATI VE GARA said his concern is this:

To the extent we can get the authority back to manage
fish and gane by contract - maybe that would require a
statutory change on the federal governnent's part to
allow us to do that and to allow the [National] Park
Service to do that with us - but to the extent that
opportunity becones available, why would we not want
to take advantage of it.

REPRESENTATI VE VWEYHRAUCH r epl i ed:
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W should; | believe we have it as a legislative
priority of the executive branch. And we could put
that in here, that it 1is the policy of the

| egislature to ask the adm nistration to attenpt to do
everything possible to pass us a bill through Congress
that reopens G acier Bay to commercial fishing. ... |
think that would be a great friendly anmendnent to this
bill; that would be "a shot heard 'round Congress”
t 00.

Nunmber 1838

REPRESENTATI VE GRUENBERG said he'd never seen a bill drafted as
this one is in the first sentence [starting on page 1, line 6];
it's drafted in the negative. Normal Iy, he elaborated, a bill
is drafted in the positive, for exanple, "The state nust seek
| egi sl ati ve approval before entering into such an agreenent”.
He asked whether Representative Wyhrauch intended to have the
bill drafted in the negative.

REPRESENTATI VE WEYHRAUCH explained that when he'd called M.

Uternohle, he'd started his sentence with, "I don't want ...,"
and offered that perhaps that is why HB 24 was drafted as it
was. He again reiterated that he did not want a co-nmanagenent

agreenent with the federal governnment that allows the state to
cede jurisdiction of its resources.

REPRESENTATI VE GRUENBERG suggested putting that sentinment in the
positive. He asked M. Uternohle whether there is a reason why
HB 24 shouldn't be witten in the positive.

MR. UTERMOHLE explained that HB 24 is drafted in the manner it
is in order to ensure that there is no question that there is no
other authority under other provisions of statute whereby the
state could enter into a cooperative agreenent with the National
Par k Servi ce.

REPRESENTATI VE GRUENBERG opined that if such is the case, then
HB 24 nust be drafted in the positive; otherwise, it's a
negative of a negative.

REPRESENTATI VE HOLM of fered the foll ow ng anal ogy:

If I own ny own house, and | lock it, and ... you
present me with a contract for the use of ny house, in
order to unlock ny house, ... then don't | admt that
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you have the authority over ny house if | accept your
contract?

REPRESENTATI VE WEYHRAUCH sai d, "l guess for purposes of
unl ocking it, yes."

REPRESENTATI VE GRUENBERG said, "No, | don't think it follows,
because you can't do it w thout your perm ssion.”

REPRESENTATI VE HOLM sai d, "Vis-a-vis, it's witten in the
contract that way."

Number 1962

STEPHEN WHI TE, Assistant Attorney General, Natural Resources
Section, Gvil Division (Juneau), Departnent of Law (DO.), said
that HB 24 presents two constitutional issues, the first of
which has already been explored by the commttee, that of
separation of powers. He said that he agrees with M. Uternohle
that this is an unsettled area, that there is no case |aw that
woul d either say yes or no. But every tinme that the legislative
branch gets involved with an executive branch power, or visa
versa, the issue of separation of powers has to be raised. Even
though the legislature has adopted statutes which allow the
| egislature to review contracts, those haven't been chall enged

there's been no ruling on them

MR WHI TE said that sonetinmes contracts involve the power to
appropriate noney; for exanple, in the collective bargaining
agreenents. That's a legislative power, so in those instances,
he opined, the legislature is nerely asserting its own power.
He said that negotiating contracts regardi ng the managenent fish
and gane is typically considered an executive branch power; thus
for the legislature to go in and review those contracts raises a
separation of powers issue. He suggested that there may be a
sinple way to renove that constitutional issue while maintaining
the sponsor's intent.

MR. WHI TE explained that the second constitutional issue, which
has not yet been addressed, is one called the "inpairnment of
contracts"” clause wunder the federal and state constitutions.
Basically, he explained, it says that the |egislature can't pass
a law that inpairs, or repeals, or in any way interferes wth an
exi sting contract. On that point, he referred to Section 2,
subsection (b), of HB 24, and noted that it gives the
| egi slature the ability, after the fact, to rescind a contract -
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an agreenent - entered into by the federal governnent and the
st ate.

MR. VWH TE acknow edged, however, that according to the Al aska
Department of Fish and Gane (ADF&GS), there are no existing
contracts of that nature. Therefore, he opined, that while that
portion of HB 24 mght raise the aforenentioned constitutional
issue, it may not actually even have any val ue. Renovi ng t hat
| anguage, he predicted, would renove the constitutional issue

On the other hand, if the legislature is determ ned to keep that
provision, he said, he thinks there is a way to strengthen it
and make it nore defensible froma constitutional chall enge.

Number 2058

MR. VH TE added: "Do | think that either of these things are
defective in terns of provoking a reconmendation for veto by ny
departnent? The answer is no. The area of law is unclear. |'m

here to suggest ways to renove those constitutional problens or
maybe strengthen themfromany attack."

REPRESENTATI VE GRUENBERG said he did not see how the
af orenentioned provision would inpair an existing contract
unl ess the contract was entered into before the effective date
of the bill

MR. VWH TE said that is correct.

REPRESENTATI VE GRUENBERG surm sed, then, that "we're only
tal king about a nmonth or two here.” He asked M. Wite whether
he is anticipating any contract being agreed upon before the
bill could go into effect.

MR. WHI TE sai d no.
REPRESENTATI VE GRUENBERG asked M. Wite to elaborate on his
suggestion that the separation of powers issue could be

resol ved.

MR VH TE of f er ed:

One way you could do it is, ... instead of having a
| egislature review for whether the departnent has
ceded disciplinary power to manage ... fish and gane,

you could basically say the departnent may not enter
(indisc.) a contract of this type which does that. So
you put the standard up front; any contract that does
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that could be voided by any court. So it sets your

concern up front, it sets a standard by which the
executive branch can act or not act, and it
relieves you of the obligation - of the duty - to

review and nake that determnation yourself as a
| egi sl ature.

REPRESENTATI VE GRUENBERG said that they could certainly do that,
and then the governor could sinply introduce a bill in the
followng legislative session allowwing him to sign the
agreenent .

Number 2180

MR WHI TE said that under his suggested |anguage, he did not
anticipate the governor having to undertake any procedure. Hi s
proposal would basically say that the departnent doesn't have
the authority to enter into a contract that cedes authority, but
if the departnment did so, that contract would be void.

REPRESENTATI VE GRUENBERG opined that if the |anguage currently
in HB 24 is unconstitutional, then M. Wite' s suggestion is no
nore constitutional, because the governor would then have to
submt a bill authorizing the contract, and such would be
subject to the legislative process required to pass any
| egi sl ati on.

MR WH TE argued that his suggestion does not entail any
| egi sl ative action, it nerely establishes a standard, up front,
by which a contract could not be entered into by the departnent.

CHAIR McGU RE asked M. Wite to provide to the commttee, at
the bill's next hearing, his suggested |anguage and any
docunent ati on substantiating his assertions.

REPRESENTATI VE GRUENBERG asked M. White whether he is speaking
on behalf of the adm nistration.

MR WHTE clarified that he is speaking on behalf of the
Departnent of Law (DCOL), and perhaps on behalf of the Departnent
of Fish and Gane ( ADF&G) .

CHAIR McGUI RE asked M. Wite to provide a fiscal note fromthe
DOL, even if it is a zero fiscal note.
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REPRESENTATI VE GARA asked whether the issue of separation of
powers with regard to contracts pertaining to managenent of fish
and ganme has been resolved in any other state's suprenme court.

MR. VWH TE indicated that he has not yet done that research, but
is intending to.

REPRESENTATI VE GARA opi ned that such would be a prudent thing to
do.

MR. UTERMOHLE indicated that he has not yet done that research
either; his research has been confined to the Alaska State
Consti tuti on.

TAPE 03-36, SIDE B
Number 2360

REPRESENTATI VE GRUENBERG, referring to S. 501, noted that
Section 3, subsection (c)(2), says: "Nothing in this Act shal
enlarge or dimnish Federal or State title, jurisdiction, or
authority with respect to the waters of the State of Al aska, the
waters within Gacier Bay Park and Preserve, or tidal or
subnerged | ands." Does that not answer the question that that
bill was not intended to affect state sovereignty, he asked.

MR VWH TE replied, "Well, the bill may not have intended to, but
the parties could separately agree to give it away, ... and
that's what Representative Wyhrauch's concern is."

CHAI R McGU RE announced that HB 24 would be hel d over.

The commttee took an at-ease from2:05 p.m to 2:06 p.m

HB 151 - DWELLI NG DESI GN CONSTRUCTI ON CLAI M5

Number 2327

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 151, "An Act relating to clains and court
actions for defects in the design, construction, and renodeling

of certain dwellings; limting when certain court actions nmay be
brought; and amending Rules 79 and 82, Alaska Rules of GCvil
Procedure.” [Before the commttee was CSHB 151(L&C); in packets

was a proposed conm ttee substitute (CS), Version V.]

Nunber 2314
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REPRESENTATI VE KEVI N MEYER, Al aska State Legislature, sponsor of
HB 151, explained that the bill ©provides a process for
honeowners and builders to resolve construction defects w thout
litigation, a process called "notice and opportunity to repair"”
in the Lower 48. He reported that 13 states are considering
simlar legislation; several have it in place, including
Arizona, California, Nevada, and Washington, which perhaps have
t he bi ggest housi ng boons.

REPRESENTATI VE MEYER told nenbers the bill requires honeowners
to provide the builder or contractor with witten notice of
construction defects at Ileast 90 days before taking civil
action. During that period, the builder and owner nmust get
together and set deadlines to nmeke a reasonable attenpt to
resolve defects that are subject to claim if the defects or
conplaints aren't resolved by repair or arranging for [nonetary]
settlenment, then the honmeowner nay proceed to litigation. The
honeowner has one year from the date a defect is discovered to
begin this process [by providing notice, under Version V of the
bill]; however, the ten-year limtation in statute cannot be
exceeded.

REPRESENTATI VE VEYER of fered reasons he bel i eves this

| egislation is inportant. Al aska requires contractors and
builders to have general liability insurance, which has becone
increasingly difficult to obtain - primarily, in his opinion,
because of the ease of proceeding directly to litigation and
suing for expenses. |If they can get insurance, it often is very
expensi ve, or they mnust get reduced coverage. O fering that

these costs are often sinply passed on to the honebuyer, and
noting the rising prices of hones for first-tine buyers in
particul ar, Representative Myer suggested the need to Kkeep
prices down. He added that a pending civil action can also
affect the hone's value to a potential buyer.

REPRESENTATI VE MEYER characterized this as a consuner-protection
bill in the sense that it allows tinely repair wthout the
expense and loss of tine due to a trial. Suggesting that nost
buil ders when notified of a defect would repair it imrediately,
he said there are tines when a nore formal process, such as
provided in this bill, is necessary.

CHAIR MGURE drew attention to t he menor andum  from
Representative Meyer to the conmittee describing the changes in
Version V from CSHB 151(L&C). She asked him whether there are
substanti ve changes.
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REPRESENTATI VE MEYER described the changes as "primarily just
mnor," in sone cases just grammtical changes. He noted that
[Chair MGQuire's] staff and his own had conferred on many of
them and said Version V doesn't change anything substantive.

[ Representative Gara raised a concern that was negated |ater
when it was clarified that Section 2 of Version V changes the
wordi ng such that a claimnt has one year from discovery of a
defect to begin the process outlined in AS 09.45.881-09. 45. 899,
whereas CSHB 151(L&C) gave the clainmant one year from the
di scovery to begin an action.]

Number 2085

REPRESENTATI VE ANDERSON noved to adopt the proposed CS, Version
23-LS0499\V, Bannister, 4/10/03, as a work draft. There being
no objection, Version V was before the committee.

Number 2059

ROBIN WARD, Co-Chair, Legislative Affairs, Al aska State Hone
Bui |l ders Association (ASHBA), noting that this has been a
m ssion of [ASHBA], told nenbers the follow ng:

Most of our honebuilders in this state today have been
given notice that within this year we wll all [|ose
our current general liability carriers. Most of our
carriers have left the state or are planning to |eave
the state, and all of us are struggling for liability
i nsur ance.

One of the things in the research that we found
nationmide is that there are a few things that we can
do, as honebuilders, to make ourselves nore attractive
to the insurance industry. This is one very key piece
of legislation. Most of them are |ooking for sone
kind of a state legislative fix. ... They want to see
sonething that the state is involved in, along wth
maki ng ourselves attractive by better contracts,
warranties, and so on - OSHA [Cccupational Safety and
Health Adm nistration] prograns, safety prograns in
our busi nesses.

But one of the main things that we need to do is

sonething like this. They have |ooked at this and
said, "This is sonething that we I|ike." Ther ef or e,
the national ... honebuil ders association has given us
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national legislation, nodel legislation, to pattern
after, and have been helping us work on this so that
we can adopt it ... to bring forward to the Al aska
| egi slature for adoption. So that's really the reason
we're here, and we want to nmke sure you understand
why we're doing this.

This is not a huge problemright now in our state, but
it can be. And we want to try and not only prevent
it, but nmake ourselves attractive [to insurance
conpani es] . So the "driver" here really 1is our
liability insurance.

Number 1992

REPRESENTATI VE GARA asked whet her insurance conpani es have said
that if the legislature passes a bill like this, they wll
reduce their rates or stay here. He al so asked whether states
that have simlar legislation requiring notice and an effort to
resol ve problens also have cut the statute of limtations to one
year.

M5. WARD repli ed:

No and no. No, they will not guarantee that if we do
this ... they will cone back in ... or anything else.
They're just giving us a list of things that they feel
would make us nore attractive, wthout a guarantee

that if we pass it, we're going to get liability
i nsurance again. And no to the second because,
respectfully, I'm not sure that that does that here
either. ... But no, ... not that | know of.

REPRESENTATI VE GARA asked whether the npbst inportant part to
[ASHBA] is the general concept of requiring negotiation before
sui ng.

MS5. WARD affirnmed that.

M5. WARD, in response to a question from Representative Holm
sai d:

W expect that we will lose 25 percent of our snall
honebui | ders, because we know that even if we do get
i nsurance, the cost of it will definitely go up. The

new premuns that we're getting right now sonetines
increase the cost of the house [$2,000 to $3,000].
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Vell, in an appraisal that will never be reflected.

That's not ... an added value. So we find there's an
awful lot of the small builders who have fairly |ow
profit margins ... or whatever [that] we expect wll
go away. W do expect a certain percentage of our
industry wll go away this year because of that. You
have to have Iliability insurance to be able to
oper at e.

REPRESENTATI VE HOLM enphasi zed that builders cannot function in
Al aska without liability insurance.

M5. WARD concurred, saying that is why it is [ASHBA s] nain
issue. "This is critical to us," she added.

Number 1901

REPRESENTATIVE GARA said he is always skeptical when the
i nsurance industry suggests that soneone do sonething with the
incentive of possibly lowering rates |ater. He asked whet her
Al aska has a significant anount of honmeowner litigation.

M5. WARD repli ed:

Not in this state. But ... all of our carriers are
nati onw de carriers. ... W are such a small poo

that they don't even hardly use us in their
actuari al s. VWhat we're being painted with is the
brush of the Lower 48, and especially the |arger
states wth large construction boons. Ari zona,
California, [ and] C Washi ngton had huge
construction defects. And one of the problens that we
have is, ... the insurance industry, as they nanage a
claim tend to settle. They're not necessarily
practical about the ... technical side of it.

And | can give you an exanple of an Anchorage
contractor that this did happen to, and basically the
owner took them to court - wth no notice to the
builder - ... Jover] a list of what normally [are]

warranty itenms that our contractors would have fixed.
The contractor turned it over to his insurance

carrier, which is a normal situation. The insurance
carrier looked at it and said, "Let's just pay it.
It's going to be cheaper.” ... And it was $52,000 on

normal warranty things that the contractor probably
could have repaired for $2,000 doing their own work.

HOUSE JUD COW TTEE -22- April 11, 2003



It doesn't take very many of those managed cl ai ns
to put us out of business without ... notice. That
contractor never even got noti ce.

REPRESENTATI VE GARA reiterated support for the concept of
negotiating before suing, but indicated that if there is no
problem in Al aska, he has a problem taking away Al askans

rights, when there isn't abuse in the state, just to nmake the
I nsurance conpani es happy on that score. Calling it a statute-

of-limtations issue, he added, "If the Iinsurance conpanies
spent the time to do their actuarials in this state, where they
should be doing them they'd also confirm that." He i ndicated

that this is a portion of his concern with the bill
Nunber 1781

THOM ANTONOVI CH, Custom Builder; President, Al aska State Hone
Bui l ders Association, infornmed the comittee that he would
testify on behalf of hinmself and the 900 nenbers of ASHBA across
the state who nmake their Ilivings building hones. He said M.
Wward had summed up the feelings of ASHBA' s nenbers quite nicely,
and noted that there would be testinony via tel econference from
sone of ASHBA' s larger builders across the state, who could
provide "dollar and cent figures" of what this is doing to his

industry and the consuner. Speaki ng personally, he said he
renewed his liability insurance |ast October and was surprised
with an 85-percent increase over the previous year, in spite of

the fact that he has been in the business about 25 years w thout
a liability claimor workers' conpensation claim

MR. ANTONOVICH said Alaska is such a small market for the
insurance carriers that they probably don't need nuch of an
excuse to pull out of the nmarket; he suggested this "right to
repair”™ will create a better business climte for them He
surm sed that the only reason sone builders still have liability
coverage is because they also insure their hones and
aut onobiles, for exanple, wth the sane conpany; the conpany
doesn't want to |ose that business. He added, "I think a better
business climate woul d help at | east keep those operators in the
mar ket suppl ying us."

MR. ANTONOVI CH al so reported that until this year, his genera
liability insurance was a mnor part of his overhead; this year,

however, it is a mgjor line item that nust be passed on to the
consuner. Characterizing hinself as a "nediumsized builder,"”
he said there are mny small [conpanies] in the state,

especially in outlying areas, that won't be able to operate if
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they experience an 85-percent increase in liability [insurance

costs]. He suggested that many would |ose their businesses in
the next year or two if sonmething isn't done. He added, "I
don't think we view HB 151 as a cure-all. These folks aren't
going to flood back into the state and fall all over thenselves
to wite insurance policies. But it'll certainly be one step in
the right direction to get nore conpetition in the insurance
market in the state of Al aska." He closed by stating

whol ehearted support for HB 151.
Number 1636

MR. ANTONOVICH, in response to a question from Chair MQ@ire
reported that ASHBA is seriously looking at formng a self-
i nsurance pool, which has been done successfully in four or five
st at es. It would still require attracting an underwiter. He
said having a bill in place would allow [ASHBA] to provide an
underwiter with facts and figures, and show the underwiter
that the builders in Alaska are a good risk and are protected
somewhat frommajor litigation through this bill

MR.  ANTONOVICH, pointing out that it my not be true, also

reported hearing that, yes, there wll be [conpanies] wlling to
"wite liability" in Alaska, but that it probably will cost a
smal |l builder a flat $20,000 fee. It would be doable for
soneone building 20 houses a year. For soneone building 3 or 4

houses a year, however, either it would cost the custonmer a |ot
of noney or the builder would go under.

CHAIR MGURE called it a critical poi nt, noting that
| egislation this year would allow formation of sone of these
ri sk pools. She enphasized the inportance of having the state
get involved in sone of these areas to set up the franework.
Countering an argunment she'd heard that conpanies could do it on
their own, she said the problemis that insurance conpanies are
charging $20,000 as a flat fee, which is cost-prohibitive.

MR. ANTONOVI CH concurred, saying that, ultimtely, the consuner
usual ly ends up paying the bill

REPRESENTATI VE GARA, noting that many industries have said
insurance rates are skyrocketing, enphasized the need for a
bi gger answer to either regulate insurance conpanies or find
ways to help |ower prem uns. He suggested there nust be a
better way than just changing liability statutes. He asked M.
Antonovich to share with the legislature any future findings
that woul d assist in insurance reform
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MR. ANTONOVI CH responded by offering to work with legislators to
try to help cone up with sonething that would assist all of
Al aska's industries in this regard.

Nunmber 1444

REPRESENTATI VE OGG asked about liability insurance costs - both
before and after the 85-percent increase - for a honme that costs
$160, 000 to $200, 000.

MR, ANTONOVI CH answered that it depends on how many houses the
bui |l der constructs a year. He said he used to pay about $2,600

a year in general liability on about $2.5 mllion in sales.
This year, he'll probably pay $26,000 on slightly higher sales;
if he builds seven houses, it likely will cost $3,000 per house.

He reiterated that previously it wasn't a line item but was
just part of his percentage. Noting that the increase was over
a three-year period and specifying that the 85-percent increase
was just one year, he <concurred wth an observation by

Representative (Oyg that it had risen 1000 percent. M .
Ant onovich said he hadn't illum nated that, however, because his
sales had risen too. He said his sales will be the sane this

year as |ast, so 85 percent is a hard-and-true numnber.

REPRESENTATI VE OGG asked whether this is putting M. Antonovich
out of the market for sone types of housing.

MR. ANTONOVICH clarified that the person it will hurt nost is
the first-tinme honmebuyer who is stretching to make the deal

wor k, because a thousand dollars can nake or break a deal. For
hi gher-end hones, it won't make the difference between buil ding
or not. He said, "It's not putting us out of the market."

CHAIR McGQUIRE called on Alan Wlson, noting that in addition to
bei ng past president of ASHBA, he was Home Buil der of the Year
in 2003.

Number 1327

ALAN W LSON, Al aska State Hone Bui | ders Associ ati on

characterized hinself as a "small builder" who focuses primarily
on renodeling work. Noting that his rates are going up as well,
he pointed out that people who do renodeling tend to work with
their clients differently than those who do new construction,
since renodelers work directly in a person's dwelling and are
there daily from8 a.m to 5 p.m
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MR. WLSON reported finding over the years that often clients
don't know the process and are intimated about seeking | egal
counsel to renedy issues. Hence one positive thing about the
| egislation is that this notice, which is required as part of
the contract |anguage, outlines a system or nechanism that a
honmeowner can | ook at and thus be less intimdated, since the

process begins with witing a letter to the builder. He
surmsed that 90 percent of the time this comunication wll
resolve the majority of the issues. Ofering his belief that

few construction-defect cases go to court in Al aska, he said
that when they do, he doesn't believe either the builder or the
honeowner w ns because of the cost of a drawn-out |egal case.

This bill at Ileast provides an opportunity to fix a problem
W t hout going to court.

MR WLSON told nenbers a presentation by the Al aska Housing
Fi nance Corporation (AHFC) to the House Finance Conmittee on
February 4, 2003, brought out sonme nunbers that he believes
enphasize [the reason for this bill]. He said the housing
i ndustry accounts for roughly 24 percent of the gross state
product, which is equivalent to the [gross national product
(G\NP)]; in conparison, fishing accounts for about 19 percent.
He called construction a big "economc engine" that affects a
| ot of people. He indicated AHFC al so brought up that housing
for the average Al askan famly costs approximately 28 percent of
di sposable inconme, and is probably the |argest conponent of a
famly's expenses over the life of the nortgage. He suggested
sonething like this bill is needed to protect people' s assets.

CHAIR McGU RE offered that it is also good for the consuner
because usually a person has only a year to bring up itens that
m ght be fixed under warranty. She suggested this bill, in
anot her small way, provides an additional avenue for a consuner
who m ght discover sonmething later that is severe enough to want
to sue; prior to that, there would be an opportunity to have it
fixed.

MR. WLSON agreed, indicating that he believes many builders try
to limt the warranty by having honmeowners sign one-year limted
warranty agreenents.

CHAIR MGURE called [the legislation], "win-win."

Nunber 1103
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RI CHARD TI LLY, Builder and Contractor; Menber, Al aska State Hone

Bui l ders Association; and President, Interior Alaska Building
Associ ation, testified in support of HB 151. He said paying the
cost of liability insurance is a mjor problem in the
honebui | di ng i ndustry. He reported that his business is
currently seeking coverage for the 2003 buil ding season; he has
found two carriers for liability insurance, but only one is
willing to provide a quote to his conpany. He said he still

hasn't received a quote for the upcom ng year, despite the fact
that the anniversary date for his insurance is May 1 and he is
right in the mddle of the bidding season. In 22 years, he has
never had a liability claim he told nenbers, and yet he still
cannot get conpanies to offer himeven a quote in order to know
how to bid on projects for the com ng season

MR, TILLY said that |last year his rates rose a mninmum of 19 to
20 percent; at best, he anticipates 20 to 50 percent this year
but doesn't have a solid nunber. Concurring with earlier
testifiers that the bill is intended to help builders as well as
clients, he said the dispute-resolution format is intended to
provide a sinple and definitive nmethod to resolve problens and
get the hone repaired. He urged passage of the bill

Number 1005

M KE MJSI CK, Ester Construction, characterizing hinself in terns
of gross revenue as a "small builder,” told nenbers that this
past year a |arge percentage of checks he has witten are to his
I nsurance conpani es. He suggested his situation is a little
better than M. Tilly's because his anniversary date for
liability insurance is August 8. Therefore, he has tinme to
negotiate for the rest of the season and can go to work know ng
his costs. He expressed hope that the legislature would pass
this bill and provide certainty for all [builders].

Number 0931

CHUCK SPI NELLI, Owner, Spinell Homes, 1Inc.; Inmediate Past

President, Anchorage Honme Builders Association, testified in
strong support of HB 151. He relayed that |ast year he built
about 189 hones. It was his 17th consecutive year with State
Farm I nsurance Conpany ("State Farnf), which provided a policy
for about $85,000 a year, approximately $450 per hone, and the
renewal date on the policy was Decenber 2002. In October 2002
there were runors State Farm m ght withdraw from the state. He
obtained a quote of $150,000 from another agent, but received
assurance from State Farm of coverage through 2003. On the day
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before his policy was to renew, however, he got a cancellation
notice from State Farm giving him 60 days to renew [w th anot her
carrier].

MR. SPI NELLI described the difficult timng because of vacations
and getting together business information for other carriers.
He indicated he'd expected the premumto be around the $150, 000

guoted in Cctober. He had 80 or 90 houses under construction
and was planning to be out of town March 1, the cancellation
dat e. About a week before March 1, he called the "insurance
guy,” who told himhe didn't even have a quote, although soneone
had said he'd insure M. Spinelli "for $1 nmillion on a $2-
mllion actual premum"™ which the insurance person hadn't taken
seriously.

MR. SPI NELLI expressed concern that carriers are "dropping |ike
flies,” with only two or three that wll handle sonmething in
Al aska. He continued with his story, explaining that he'd
finally received two quotes, one for $435,000 and one for
$485, 000, about $2,000 per house just for general Iliability
i nsur ance. In his 17 years of building at Spinell Homes, M.
Spinelli said he has built about 1,500 hones and has had $71, 000
worth of clainms against him He said $35, 000 of that was for a
wonman who fell down the stairs in an office building from which
his business is run, and had nothing to do with construction.

MR.  SPINELLI told nenbers the insurance problem hasn't been

brought on by the construction industry; it is a far deeper
probl em that insurance conpanies are having to deal wth. He
suggested the issue isn't just cost, but is availability of
insurance at all. He concluded by saying HB 151 is just the

first step towards bringing insurance underwiters back to
Al aska, and that it would protect [builders] by giving them a
chance to fix [defects] before sonmeone sues.

CHAIR McGUI RE asked that testifiers be brief in order to | eave
time to address anendnents and nove the bill out of commttee.

Number 0540

HARLEY SUDSBURY, Sudsbury & Sons; Vice President, Anchorage Hone
Bui l ders Association, noting that he is a builder in Eagle
Ri ver, stated support for HB 151. He suggested it wll protect
both consuners and builders, and indicated it will lead to nore
availability wth respect to the insurance that buil ders need.

Number 0515
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STEVE ORR, Builder, noting that he has been a builder in the
Mat anuska- Susitna area for nore than 20 vyears, told the
conmittee that a year ago he spent a little under $5,000 for

general liability insurance. This year it wll be $80,000 -
alnost a 1,500-percent increase. Last year his conbined
i nsurance, including general liability, was slightly over $1, 300
per unit. This year it will be nore than $3,300. He expl ai ned,
"My fear is that right now they've gotten us general
contractors. They haven't started on our subcontractors yet."

He expressed concern that in the near future he won't even know
how to price a house if what has been occurring in other states
occurs in Al aska. Remarking that he's fortunate to have
obt ai ned i nsurance, even though it took seven weeks to do so, he
said soneone nmmy not even get insurance at all for attached
dwel I'i ngs in Anchorage.

Nunber 0415

JESS HALL, Builder; Area 15 National Vice President, National
Association of Hone Builders (NAHB), told nenbers he has been

building in Al aska for about 25 years. He concurred wth
previous testifiers about the bill's value with respect to rate
i ncreases for insurance. More val uable, he suggested, is the
bill's role with regard to the relationship between the builder
and honebuyer in opening communication and avenues to cure
probl ens. He pointed out that his conpany uses a warranty put
together by the Mat-Su Hone Builders Association that is nuch
nore detailed than this |egislation. Therefore, the bill won't

af fect how he does business, since buyers are required to notify
the conpany of a problemso it can be taken care of.

MR. HALL told nenbers that he once received a notice from the
court of being sued for $25 for a problem he said it never got
to the trial phase because once the [honmeowner] discovered the
conpany was willing to take care of the issue, the problem was
resolved. M. Hall reported hearing | ast week that |daho passed
| egislation simlar to this, along with a tort-reform bill that
pl aces a seven-year statute of limtations and $250, 000 naxi mum
liability on hones. He suggested perhaps taking that up in a
future session.

CHAIR MG@U RE asked whether anyone else wshed to testify.
Hearing no response, she then closed public testinony.

REPRESENTATI VE GARA offered his belief that Version V is better
than CSHB 151(L&C) and resolves one of his mjor worries about
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the bill. Addressing what he called m nor concerns, he asked to
go through them and bring anendnents to a future hearing or
of fer conceptual amendnents at the current one.

REPRESENTATI VE GARA expl ained his first concern. A consuner who
doesn't give witten notice to the builder that he or she has
noticed a problem with a house can lose the right to sue |later
on. However, if the warning to the consuner of the need to do
so is in the mddle of a thirty-page packet of contract
| anguage, it m ght not be noticed. Therefore, his concern would
be resolved if the warning to the consumer were provided on a
separate, one-page contract with a heading that says, "Notice
that you nust serve notice of your claim within a year," or
words to that effect. He enphasized the need to |et consuners
know that the rules are changi ng.

Number 0040

SUZANNE CUNNI NGHAM Staff to Representative Kevin Myer, Al aska
State Legislature, pointed out subsection (b) [beginning on
page 5, line 30] says, "The notice required by (a) of this
section may be included as part of the contract, nmnust be
conspi cuous, and nust be in substantially the followng fornt.
She added that the |anguage that follows, detailed on page 6,
lines 1-19, is explicit, and that staff to sone nenbers had been
contacted about this. She stated the intention of making it
cl ear to everybody.

TAPE 03-37, SIDE A
Number 0001

M5. CUNNINGHAM read from the |[|anguage beginning on page 6,
line 1. She reported that one change nade was adding the
statutory reference to this contract |anguage, to clarify that
this is in law, and that there are deadlines for both the
construction professional and the honmebuyer. She concluded, "So
we feel ... that's pretty adequately addressed, as it is, in
this version."

REPRESENTATI VE MEYER added that the key phrase is "nust be
conspi cuous". Whether it is a separate page or part of the
contract, he said it has to be obvious to the honebuyer.

REPRESENTATI VE GARA enphasi zed that it should be a separate page
signed by the honebuyer, in order to ensure that the honebuyer
has seen it. Suggesting there may be disagreenent over what
"conspi cuous” neans, he offered his belief that it could be
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m ssed ot herw se. In addition, he reiterated his desire to have

a heading for that one-page docunment that says sonmething |ike
"Notice of potential claim nust be provided within one year",
foll owed by the | anguage [on page 6, lines 1-19, of Version V].

REPRESENTATI VE MEYER replied that the amendnent seens harnl ess
and is one he could live with. He added that he'd like tinme to
di scuss this, however, and suggested perhaps Representative Gara
could bring these issues up on the House floor.

CHAIR McGUI RE responded that she'd rather have a clean CS from
the coonmttee than have new anendnents debated on the floor.

REPRESENTATI VE GARA requested confirmation that the bill doesn't
change the statute of |limtations, but says [the consunmer] nust
file a notice that he or she is "going to do sonething”" within a
certain amount of tine.

REPRESENTATI VE MEYER sai d yes.
M5. CUNNI NGHAM sai d that was her understanding as well.
Number 0230

REPRESENTATI VE GARA remarked that it is a very good change. He
then brought attention to an anendnent he'd previously decided
not to offer, which read [original punctuation provided]:

At p. 1 line 13 change "one year" to "two years".
At p. 3line 21. Insert

Sec. 09.45.884(d). Rules of equitable estoppel
tolling the statute of Iimtations shall apply so that
the statute of limtations shall not run between the
time the claimant serves notice under AS 09.45, and
the time the plaintiff should reasonably understand
settlement under the procedures in AS 09.45 wll not
succeed.

REPRESENTATI VE GARA said that generally in law, statute of
limtations specify certain tinmes when it's unfair for the clock
to tick against the consuner and thus the statute of limtations

woul d be stopped in those cases. Those tines are when the
consuner is under the inpression that he/she is working out
sonething wth the person being sued. [ This |egislation]

includes a provision specifying that before bringing suit, an
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individual nust enter into a negotiation process. However ,
under this legislation the lawsuit nust be filed while the
negotiation process is going on, otherwise tine runs out.
Therefore, Representative Gara expressed his desire to have a
provision simlar to that [specified above], although he
nmentioned that it could be reviewed by Legislative Legal and
Research Servi ces.

REPRESENTATI VE GARA explained that the |anguage would specify
that the statute of limtations shouldn't run during the period
of negoti ati ons, otherwise one is forced to sue while
negotiations continue or the consuner is lulled into thinking
that [negotiations] are working well and doesn't think about a
| awsuit. There could be many circunstances that could cause the
consuner to mss the statute of I|imtations, he said. He
pointed out that there is a concept in law called equitable
tolling of the statute of limtations, which he enphasized he
wanted to see happen during a fairly defined period during the
negoti ati ons.

REPRESENTATI VE  GRUENBERG said he hoped [the commttee]
consi dered Representative Gara's suggestion favorably.

Nunber 0443
CHAI R McGU RE announced that HB 151 woul d be hel d over.
ADJ QURNMENT
Nunber 0460

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:00 p. m
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