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ACTI ON NARRATI VE

TAPE 03-32, SIDE A
Number 0001

CHAIR LESIL MGURE called the House Judiciary Standing
Comm ttee neeting to order at [1:25 p.m, stated as 2:25 p.m].
Representatives McGuire, Holm Ogg, Sanuels, Gara, and G uenberg
were present at the call to order. Representati ve Anderson
arrived as the neeting was in progress.

HB 164 - CLAI M5 BY STATE- EMPLOYED SEANMEN

Nunmber 0049

CHAI R MGU RE announced that the only order of business would be
HOUSE BILL NO 164, "An Act relating to the state's sovereign
immunity for certain actions regarding injury, illness, or death
of state-enployed seanen and to workers' conpensation coverage
for those seanen; and providing for an effective date."

Nurmber 0076
SUSAN COX, Chief Assistant Attorney General, Civil Division

(Juneau), Departnent of Law (DOL), explained that HB 164 wl|
anend AS 09.50.250 to provide that the state assert its

sovereign imunity on clains regarding injury, illness, or death
of state-enployed seanman, and to provide workers' conpensation
coverage for those injuries, illnesses, and deaths. The genesis

for HB 164 conmes from the 1990 Al aska Suprene Court case, State
of Alaska, Departnment of Public Safety v. Robert Brown, which
hel d that workers' conpensation was not the exclusive remedy for
a seaman who was enployed by the state, and that if the state
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wi shed to provide workers' conpensation in lieu of allow ng for
suits under the Jones Act - "the traditional maritinme Act of un-
seaworthiness” - it could do so by anending AS 09.50. 250. In
other words, she added, the state would be asserting its
imunity, withdrawing its consent to be sued for clains brought
under the Jones Act or under traditional maritinme renedies such
as un-seawort hi ness, mai ntenance and cure, or unearned wages.

M5. COX pointed out that HB 164 will not inpose state |aw over
federal |law for seanen who are not state enployees; thus it wll
not affect the renedies available to private-sector seanman. She
nmentioned that in the Robert Brown case, the court referred to a
1963 attorney general's opinion, which was witten approxi mately
one year after AS 09.50.250 was enacted. She nentioned that
ot her jurisdictions have followed "the same approach.” She al so
menti oned that there were other cases cited in the Robert Brown
case, and that these cases are listed in a DOL neno in nenbers

packets. She relayed that both Texas and New York have reached
simlar conclusions regarding sovereign inmmunity; Texas provides
wor kers' conpensation for state enployees. She also relayed
that a 2002 case in North Carolina reached the sane concl usion
as the "Robert Brown case" approach provided for in HB 164.

Number 0372

M5. COX noted that Al aska had provi ded workers' conpensation for
seanan as a result of collective bargaining agreenments reached
in 1983 with "ferry worker wunions," adding, "W had an eight-
year history of actually providing workers' conpensation in |ieu
of traditional maritinme renedies such as the ability to sue
under the Jones Act, recover maintenance and cure, et cetera."
In 1991, there was an adverse ruling by the Al aska Supreme Court
case, Dale Brown v. State & Div. of Mrine H ghway Systens,
which held that wunions could not, as a matter of collective
bar gai ni ng, prospectively contract away their nenbers' right
under federal |aw As a result of the Dale Brown case, the
state returned to the system of providing unearned wages, and
mai nt enance and cure as no-fault renedies for injuries or
illness that occur to state-enployed seaman working aboard a
vessel. She noted that under this system the state can al so be
sued by state-enployed seaman under a claim of un-seaworthiness
or under the Jones Act for negligence.

M5. COX said that since 1991, the DOL has had a fairly extensive
history of litigating "these matters," adding that HB 164 would
"take us out of that litigation realm and get us into the
wor kers' conpensation realm to provide a uniform schene of
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recovery for state enployees injured on the job, whether they're
seanman or otherw se." She anticipated that HB 164 would save
the state noney: it would save the costs of litigation, which
are substantial; and it would al so save nbney because sick |eave
woul d be wused in nost cases of illness rather than workers'
conpensation, which provides for a daily stipend of $45 until
recovery. She nentioned that there are advantages and
di sadvantages to both workers' conpensation and traditional
remedies, and that the details of those differences are |isted
to sonme extent in the Dal e Brown case.

M5. COX said that under workers' conpensation, "we won't have
awards for pain and suffering, the extensive litigation costs
[ Alaska Rules of Civil Procedure] Rule 82 fees, and those kinds
of things." She opined that the approach taken in HB 164 is
legally defensible, and noted that Legislative Legal and
Research Services agrees.

REPRESENTATI VE GARA asked whether, for their maritinme workers,
other states have tried to get rid of the Jones Act rules and
i npose workers' conpensation rules but have been told by the
courts that they could not.

M5. COX said not that she was aware of any such instances. In
response to a further question she said that in Texas, workers
conpensation is the exclusive renmedy for state-enployed seanen
She nade nention of a 1977 Texas Court of Appeals case, Lyons v.
Texas A & M University, adding that there was also a U S
Suprene Court case that spoke to the inability to sue the state
under federal |aw In response to further questions, she said
that under HB 164, a state-enployed seaman would have to file a
wor kers' conpensation claim for injuries on the job, as do al
ot her state enployees. Seanen not enployed by the state would
not have that sane renedy; they would have no-fault renedies
under the doctrines of nmintenance and cure, which is a daily
stipend paid until they are recovered from their injuries; they
woul d get unearned wages until the end of the voyage; they would
get any other benefits their enployer provides; and they could
also elect to sue their enployer, under the Jones Act, for
negli gence, or the sue the vessel owner under the theory that
t he vessel was un-seawort hy.

Number 0930

REPRESENTATI VE GARA noted that wunder the Jones Act, a seanan
coul d recover full conpensati on, but under wor ker s’
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conpensation, there are limts to how much conpensation can be
recover ed.

M5. COX pointed out, however, that under HB 164, state-enployed
seanmen would be entitled to the sanme renedies as all other state
enpl oyees and all other shore-based enpl oyees of any enployer in
Al aska including the Alaska Railroad, even though private-sector
railroad enployees would normally be covered under the Federa

Enpl oyers' Liability Act (FELA). She acknow edged that awards
under the Jones Act could potentially be |arger because they
could include itens not normally conpensated under workers

conpensation clains, such as non-economc |osses. Wor ker s

conpensation, on the other hand, is a no-fault renmedy that does
not ordinarily require litigation.

REPRESENTATI VE GRUENBERG asked whether state-enployed seanen
have the option of filing workers' conpensation clainms instead
of seeking Jones Act renedies.

M5. COX said that since the Dale Brown decision invalidated the
col | ective bargaining agreenents, enployees have pursued the no-

fault renmedies previously nentioned; in addition, enployees
could Ilitigate and prove fault or un-seaworthiness of the
vessel . In response to a further question, she explained that
wor kers' conpensation is not the equivalent of nmaintenance and
cure. Mai ntenance and cure is a daily stipend and is

theoretically neant to replace the value of food and | odging
normal ly provided had the seaman been able to stay aboard the
vessel. She also explained that there is not a federal workers'
conpensation Act that applies to seaman, adding that states and
political subdivisions are exenpt from the Longshore and Harbor
Wor kers' Conpensation Act and cannot opt to be included under
it.

Number 1112

BRAD THOMPSON, Director, Division of Ri sk Managenent, Departnent
of Adm nistration, noted that in nenbers’ packets is a
conpari son of the costs and frequency of clains between Al aska
Marine Hi ghway System (AVHS) enpl oyees and other state
enpl oyees. He noted that this conparison enconpasses five
fiscal years, is by vessel, and shows the frequency of clains on
a per 100 full time equivalent (FTE) basis. The AMHS has
frequency of clainms of 41 per 100 FTEs; the state, overall, has
a frequency of clains of 8 per 100 FTEs; and the top five high-
risk departnments including the Departnment of Public Safety
(DPS), the rest of the Departnment of Transportation and Public
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Facilities (DOT&PF), and the Departnent of Corrections (DOC)
have a frequency of clains of about 10 per 100 FTEs. On a cost
per 100 FTE basis, the AVHS shows an average cost of $197, 000;
the other top five departnents averaged $64, 145. He noted that

the AVHS clainse include illnesses that manifest aboard the
vessel, such as the flu or a toothache, and these would not
typically be seen in a "workers' conpensation frequency."” The

average anount of $197,000 reflects both conpensation paid to
the individual and litigation costs.

MR. THOWMPSON noted that the difference is roughly $132,000, and
predicted that if this same average is projected forward and
multiplied by 6.5 HB 164 would create a savings of roughly
$850, 000. He explained that the reason his division does not
have a fiscal note showing this possible savings is because it
self ensures all progranms and is funded on a cash-flow basis for
clainms that are expected to be paid in the next fiscal year. He
said that the savings wll be reflected in the division's
prem um assessnent - cost of risk allocation. He el abor at ed:
"When the Division of R sk Managenent obtains its funding, it's
not directly from the general fund; it's from the agencies that
we bill, based on their frequency and severity of [clains], and
their exposures.” The division's nethod of cost calculation
reflects the actual clains experienced.

CHAIR MGU RE asked whether the cost of clainms is going up,
whet her nore clains are being filed, and whether nore clains are
bei ng settl ed.

MR. THOWPSON suggested that the data on the second page of the
conparison reflects an increase from 1998.

CHAIR McGU RE noted that there is a slight decrease in 2002 as
conpared to 2001. She asked himto estimate what they would be
| ooki ng at for 2003.

MR. THOWPSON estimated that it would be "closer to 50" per 100
FTEs for 2003.

Number 1406
REPRESENTATI VE GARA asked whether the statistics presented by

the division reflect the AWVHS enployees that are "desk job
peopl e as opposed to people who do physical |abor."
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MR. THOWSON said that the AVHS statistics reflect only ship-
based people; thus there could be sonme pursers included in the
statistics.

REPRESENTATI VE GARA asked whether the statistics reflect the
per cent age of people who do physical work but are not enployed
by the AMHS.

MR. THOWMPSON said that the fourth page of +the conparison
reflects AWMHS enployees and the enployees from the other top
five departnments, which do not have the "desk conponent" that
ot her departnents do.

REPRESENTATI VE GARA noted that enployees doing physical |abor
are nore likely to be hurt. He surmised that the "AVHS pool of
people you're neasuring seem to be alnost all people who do
physi cal work, whereas the people you're conparing themto with
the lower clainms rate seem to be proportionally a mx between
peopl e who desk work and physical work.”™ He said that if that
is correct, he is wondering what the rel evance of the conparison
is.

MR. THOMPSON said that on a total unit basis, by departnent, the
conparison tries to be fair and thus conpares the AVHS with the
DPS and DOC, which have higher injury rates "than the standard.”
He noted that the third page of the conparison shows al
depart nments.

REPRESENTATI VE GARA pointed out, however, that one pool in the
conparison consists of people who do physical labor, but it is
not clear what the proportion of people doing physical |abor is
in the other pool. He asked whether the division's statistics
regarding the nunber of <clains filed under the Jones Act
reflects both injury clains and mai nt enance and cure cl ai ns.

MR. THOWPSON said that the statistics reflect both illness and
injury clains. He pointed out that the illness conponent is a
unique renedy owed to seaman that is not available to other
state enpl oyees. Thus the statistics reflect what he called
“"l'ife illness" as opposed to "occupational illness"; under
wor ker s’ conpensati on, "we would only be conparing the
occupational illness and the injury arising fromtheir ... scope
of duty."

Nunmber 1584
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REPRESENTATI VE GARA asked whether a mmintenance and cure claim
and an injury claim arising out of the sane incident would be
counted as two separate clains by the division. In an attenpt
to clarify, he asked:

"Are all the clains that [an AMHS] person files for
one injury - nmaintenance, cure, everything - is that
all counted as one claim by these statistics? O is
that counted as nore than one clainf

MR. THOWPSON said, "For these statistics, it's one claim"”

REPRESENTATI VE OGG asked if the illnesses have been broken down
into type.

MR. THOWPSON said he only has a manual count of the clainms in

2003: "roughly half of those are the illness type -
bronchitis, the flu-like synptons, ... a broken and/or infected
tooth ... - as conpared to the 'twisted right knee stepping
through' ... injury."

REPRESENTATI VE OGG noted that in the first two years listed in
the conparison, the average was in the |ow 30s, whereas in the
|atter two years, the average was in the |ow 50s. He asked
whet her there was a reason for such a dramatic junp.

MR. THOWPSON indicated that there did not appear to be any one
thing responsible for such an increase in the nunber of clains.

REPRESENTATI VE ANDERSON posited that it is just such an increase
in clainms which has pronpted the introduction of HB 164.

MR. THOWPSON agr eed. In response to a question, he reiterated
that the statistics presented reflect both injury and illness
claimts by AMHS enployees, and although they are not |listed
separately, his estimate is that about half of the clains are
ill nesses such as colds, flu, toothaches, and the liKke.

REPRESENTATI VE GARA surm sed, then, that if only half of the
nunbers shown are for injury, then the nunber of clainms by AVHS
is simlar to clains by other departnents.

MR. THOWPSON argued that the nunmber of AMHS clains would stil
be double the clains fromthe other top five departnents.
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REPRESENTATI VE GARA asked whether M. Thonpson could "back out
the people who have desk jobs" in order to get a nore accurate
conparison with regard to job type.

MR. THOMPSON i ndi cated that he would not be able to do that. He
noted, however, that in 2002, the remai nder of DOT&PF had [2629]
enpl oyees with 251 clainms, whereas the AVHS had [655] enployees
with 342 cl ai ns.

Number 2002

DAVID MORRI'S, Inlandboatnen's Union of the Pacific (IBU), said
that although there are lot of injuries, it's inportant to
remenber that AWMHS enployees are working on noving vessels;
thus, there is a greater likelihood that during high seas/high
w nds, enployees can get thrown around into equi pnent and neta
bul kheads. Because of the working environnent, AMHS enpl oyees
are at greater risk for injury than state enpl oyees who are desk
bound.

MR MORRIS, in response to questions, explained that in the

contained environnment of a vessel, if crew or passengers cone
aboard with an illness - the flu, a cold, et cetera - that
illness will quickly circulate anongst all crewrenbers. Wth

regard to Representative Ogg's comments about an increase in
claims over the last couple of years, he posited that perhaps
this increase in clains is due to the fact that sonme AMHS
enpl oyees are older and getting ready to retire. He al so noted
that sone vessels have had fires and other m shaps, all of which
contribute to the nunber of injury clains.

MR. MORRI'S opined that the nunber of clains due to safety issues
are dropping as those issues becone resolved. He also noted
that the AVHS has a new ship, and surm sed that during its five-
year shakedown period, there nay be an increase in injuries
until crewrenbers get used to that new working environment. He
also surnmised that some of the increase in injuries over the
|ast couple of years could be due to the influx of new
enpl oyees, adding that a |lot of AMHS enpl oyees have been working
onboard ship less than five years.

MR MORRIS, in response to further questions, acknow edged that
state enployees receive better benefits than do simlarly
enpl oyed people in the private sector; they receive better
health care and better retirement, and it is harder to get fired
because of the processes that nust be foll owed.
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CHAIR McGU RE nentioned that the governor is trying to |ook at
ways in which agencies can reduce the cost of governnent.
Therefore it beconmes a policy choice regarding whether the state
can afford to continue dealing with the illness/injury clainms of
st at e- enpl oyed seanen in the current manner

TAPE 03-32, SIDE B
Nunmber 2383

CHAIR McGQUIRE said she is of the opinion that life is a risk.
Therefore, people who chose to work for the state, and thus
receive better benefits, may also have to live with the fact

that their right to sue the state, as their enployer, is
[imted. She asked M. Morris whether he thinks passage of HB
164 will "nake or break" a seaman's decision to work for the

state instead of in the private sector.

MR MORRIS surmised that the remaining state benefits would
still outweigh the benefits of working in the private sector.
Turing back to the statistics provided by the Division of Risk
Managenment, he noted that if a state enployee from another
departnment becones sick, he/she can sinply take one or two days
of f, whereas if an AVHS enpl oyee gets sick, because he/she works
one and sonetinmes two weeks at a tine, he/she will have to take
the entire week or two weeks off. Thus the nunbers in the
conparison reflect that fact.

REPRESENTATI VE GARA asked for the IBU s position on HB 164.

MR MRRIS said that there are good and bad points [to both
types of renedy]. He el aborated:

As it is now, we're in maintenance and cure. That
gives you $45 a day while you're sick or injured, and
that doesn't come close to what ny wages are. So we
conpensate by wusing our sick |eave. And our sick

| eave al so cones out of the general fund because it's
an unfunded liability. And if we're in the [workers'

conpensation] role, it would all cone out of the
[ workers' conpensation] and the insurance that you
al ready pay.

And the only thing, the drawback that | see, that
woul d be, is sone cases where a rope wll break, and
one in the past years, and it took both the guy's |egs
off, and - not conpletely off, they were able to fix
them so he could -- ... and he also was flipped up and
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he lost his sense of snell and other things. And
those are the large lawsuits that reflect into these
things. And normally that's like | ess than 1 percent.

Nunber 2216

But if there is no recourse for people like that that
get injured that severely, that are unable to do nost
things that they want to do for the rest of their
lives - and in [workers' conpensation there isn't
recourse] because there's a cap on the dollar anmount -
that's ... one instance [when] litigation for things
like that would be better. But it's less than 1
per cent . So the [workers' conpensation], for the
majority of the people, would be better.

MR MORRIS, in response to Representative Gara, indicated that
the I1BU is still undecided on whether it likes the provisions of
HB 164. He again opined that for the majority of the people
t hose provisions would be better.

REPRESENTATI VE GARA relayed that his main concern is that under
t he workers' conpensation system an injured person gets partial
conpensati on: the law puts a dollar figure on a person's |ost
| eg of approximtely $60, 000. He offered his belief that this
is not acceptable. He said that initially his thoughts on HB
164 were that he did not want to balance the budget by giving
sonebody partial conpensation for his/her life. On the other
hand, he said, the views of the people that are going to
i npacted by HB 164 are also inmportant to him He asked to be
informed of the IBUs position when it is arrived at, and he
suggested that the I1BU should weigh in quickly if it is to do so
at all.

MR MORRIS, in response to further questions, reiterated that
the IBUs nenbership is still undecided on issue of HB 164,
t hough he anticipates that they will have a position soon. He
indicated that the I1BU needs to hear from the 1 percent that
woul d wi nd up having no recourse should HB 164 pass.

REPRESENTATI VE HOLM asked for information on the aforenentioned
wor kers' conpensation cap.

Nunmber 2071

PAUL GROSSI, Di rector, Division of Wrkers' Conpensati on
Department of Labor & Workforce Devel opnent, noted that workers
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conpensation is a formula-driven system It pays for al
medi cal costs involved in an injury or occupational illness; for
"tenporary total disability benefits,” it pays for 80 percent of
one's spendabl e weekly wage, or 80 percent of net incone. He
added that various fornulas are wused to determne one's
conpensation rate. Once one has reached "nedical stability,"”
then he/she can be rated for a "pernmanent partial inpairnent.”
Depending on the type of injury or affliction, he explained,
it's rated on the whole body and whatever percentage that cones
up under the "AMA guides" [Anmerican Medical Association Quides
to the Evaluation of Permanent Inpairnment, Fifth Edition]; then
that's multiplied by $177,000. However, if someone is seriously
injured and unable to return to gainful enploynent, he/she can
receive "permanent total disability,” which is unlimted and can
be paid for life. The person who |oses both |legs, for exanple,
woul d be entitled to paynent for life.

REPRESENTATI VE HOLM asked what that amount would be. He used
t he exanple of sonmeone earning $50,000 a year and getting both
| egs cut off.

MR. GROSSI indicated that for the rest of that individual's
life, he/she would receive 80 percent of his/her spendable
weekl y wage. In response to a further question, he said that
there is no cap on that.

REPRESENTATI VE HOLM rel ayed, however, that a constituent of his
has told himthat there is a cap.

MR. GROSSI ventured that that individual was perhaps referring
to a "permanent partial inpairnment rating." He noted that
al t hough the amount of a benefit is fornula driven, there is an
appeal process avail able. For exanple, if the adjuster decides
to "controvert”™ - or deny - a claim the enployee can take
hi s/ her case before the workers' conpensation board.

REPRESENTATI VE GARA nentioned that there are two conponents to a
wor kers' conpensation claim there is the portion that relates
to a percentage of the wages one is entitled to until he/she can
go back to work; and there is the portion, when one becones
medically stable, in which one's permanent disability 1is
measur ed. For exanple, the loss of a leg has a value placed on
it via a formul a.

Nunber 1834
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MR. GROSS|I said that there are a nunber of different benefits.
He el abor at ed:

If you're injured, you're entitled to full coverage on

your nedical benefits. Then, if you're ... unable to
return to work and you're disabled for nore than three
days, ... then you'll be entitled to tenporary tota
disability, which is 80 percent of your spendable
weekly wage. You'll receive that up until the tine

you're able to return or you becone nedically stable,

at which time, if you're unable to return to your
job at the time of injury, or sone other job, you may
be entitled to reenploynent benefits - or [a]
retraining type of a benefit.

O, ... if you're able to return to work ... you nmay
be entitled to a permanent partial inpairnment benefit,
which is a rating. You get a rating under the AMA
guides, which ... gives a certain percentage of the
whole body. ... Say it's ... an arminjury, and your
rate would be 10 percent; well, then you take that 10
percent and you nultiply it by $177,000, which is just
an arbitrary nunber that's been used ..., and ... the
amount you [woul d] receive would be $17, 700.

REPRESENTATI VE GARA asked whether $177,000 is the naxi mum one
could receive were he/she to "lose everything" and not be able
to do any kind of work.

MR. GROSSI said that if a person beconmes permanently and totally
di sabl ed, he/she is entitled to conpensation for life or at
least until the tinme when he/she is no |onger permanently and
totally disabled. He confirnmed that the maxi mum one can receive
for "the disability rating" is $177,000, and that that would be
a one-tinme paynent unless the person is eligible to receive
reenpl oynent/retraining benefits.

Number 1708

JAMES P. JACOBSEN, Attorney at Law, Beard Stacey Trueb &
Jacobsen, LLP, offered the follow ng testinony:

Let me give you a little bit of ny background just so

you know who you're speaking to. | spent five years
as a Jones Act seaman, sailing in the waters of
Al aska. My famly's been involved and going to sea

for many years; many nenbers of ny famly are still

HOUSE JUD COW TTEE -14- April 7, 2003



there. M nephew, at the current tinme, is on a tanker
full of jet fuel headed for Kuwait - it's a civilian
ship - he's a Jones Act seaman. | have served as [an]
admralty lawer for the United States Departnment of
Justi ce, and ' ve been in private practice
representing seanen for nmany years. I'"'m a former
menber of the [IBU and the Al aska Fishernen's Union
(AFU). So |I cone at this froma perspective of having
represented vessel owners, having sued vessel owners,
and having spent a nunber of years at sea nyself, and
having ny famly there.

| think there's two questions that the commttee's
trying to address, which are both difficult. The
first is the legal issue; the second is the practica
i ssue. Wth regard to the legal issue, | think that
the main problem with the bill so far is that the
state's waiver of sovereign imunity is not in the
statute. It's actually in the constitution. And the
[ proposed] statute nerely permssively nmy state
whether or not the court, or whether or not the
| egislature can set up a court of clains and whether
or not these suits can be pursued in the [Al aska]
Superior Court. And the only way for the state to
revoke its waiver of sovereign immunity is through a
constitutional amendnent.

MR. JACOBSEN went on to say:

|"ve provided a legal brief to [Chair MGQuiire] that
actually [has] attached to it the debate from the
constitutional convention, and when you conpare

what was said about the neaning of the waiver of
sovereign immunity and the way in ended up in the
constitution, it's clear that the |egislature, under
the current constitution, may not revoke sovereign
immunity by statute, but may only say what court that

the clains can be filed in. And therefore, if the
state is interested in trying to revoke sovereign
immunity for (indisc.) court, it has to do so through

a constitutional anmendnent.
Nunber 1599
The second major problem from a |egal standpoint is,

the United States Supreme Court has held that not even
Congress, which typically has hegenony over maritine
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matters, can apply state workers' [conpensation] |aws
to nerchant seanen. And that case was cited in ...
our firms legal brief to [Chair MQuire], and |'ve
never seen the attorney general's office address that
specific case and say why a state legislature can
apply workers' [conpensation to seanen] when nobody

else can, including the federal |egislature. The
second problemwth it is ... that the Al aska Suprene
Court, in a 1981 case that's already ... been cited in

the legal brief, has held that, constitutionally,
Al aska's state workers' [conpensation] |aw cannot be
applied to Jones Act seanen.

These issues have never been addressed, that I'm aware
of, by the attorney general's office as to why this is
an exception or how this is going to work. Cbviously,
all the other cases that ... were cited by the
attorney general's office in the letter to the Senate
commttee that |ooked at this [SB 120], none of those
cases address that issue either. So, as far as |
know, those issues have never been addressed in any
court opinion, when it came to state seamen. And |I'm
not sure why that is, but they just haven't. | think
those are the main ... legal problens that are
represented by the bill.

Number 1520

MR. JACOBSEN conti nued:

| think 1 do have sone insight into a lot of the
guestions that the commttee had for M. Thonpson and
on the workers' [conpensation] issue. I'd like to

address a few of those that have cone up. There was a
guestion as to why there's been an increase in clains
over the last few years. | think that | do have sone
insight into that because | have represented nany of
the seanen who have pursued clainms either for
mai nt enance and cure, which is a no-fault illness
related issue, and/or for Jones Act <clains for
conpensati on, which are nore serious.

My experience with these clains started in 1995, and |
know that | spent a lot of tinme in say '95 to about

2000 dealing with the particular adjusting firm
that the state had hired to adjust these clains for
it. And a lot the work that | did at that point was
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trying to get that particular adjusting firm to pay
mai nt enance and cure on valid clains which they had
deni ed. And it's hard for ne to say how many clains
that they didn't pay because they denied them and the
seanen didn't know what to do after they denied them
| do know that recently, about the time that these
clainms increased, the state changed adjusting firns.

And from ny perspective, they hired a nuch nore
prof essional adjusting firm a firm that was actually
payi ng, 99 percent of the tinme, the valid clainms. And
my need to intervene, and trying to get wvalid
mai nt enance and cure clains paid, on a pro bono basis,
has vastly dimnished wth the [adm nistration] of
Pacific Cains [Inc.]. So | would suggest to the
commttee that the change in the clains has been that
previous there was an adjusting firm that was
wrongfully denying clainms and, therefore, these clains
were never being paid and, subsequently, when they
changed adjusting firns, that the valid clains were
bei ng paid in due course.

Number 1410
MR. JACOBSEN al so sai d:

| think the other mmjor distinction that needs to be
kept in mnd between a workers' [conpensation] system
and the federal maritinme system is that the federa
maritime  system has a three-year statute  of
[imtations, whereas if you don't bring a claimfor an
injury related to your work on the vessels in three
years, you're forever tinme-barred from bringing that
claim Onh the other hand, [I'm not a workers
[ conpensation] expert, but ny understanding is

that workers' [conpensation] basically has no statute
of limtations, and if you're injured on the ship in
1990 and you're disabled by 1993, you can still bring
your claim

The practical effect of this is that Jones Act
ltability is front-end |oaded; in other words, it's
paid on the front end. Your claimis either made -
and either settled or |litigated, and you're paid
everything you' re owed within that tinme period that is
reflected within the statute of limtations - and/or
if you don't bother to bring your claim then you | ose
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your claim But all the Jones Act liability is paid
at one tine, either through a judgnment or a
settlenment; there's no future liability like there is
in workers' [conpensation] cases.

For exanple, the commttee just had before it an
exanple of sonmebody with permanent total disability
where they could be paid for life. And if you take a
man or woman working at sea, nmake them about 35 years
ol d, have them doing an engine room job where they're
maki ng $25 or $30 an hour, and render them permanently
totally disabled, if you pay them out to their
projected |ife expectancy, which is about 76 for nen
and about 77 or 78 for wonen, you're going to end up
paying that individual between, say, $1.7 [mllion]
and $2 mllion over the time period that you're going
to [be] paying that person, and you're going to be
payi ng that person for 40-45 years. So this noney's
going to be spread out over a nuch longer tinme period.

Number 1323
MR. JACOBSEN added:

Anot her issue that this commttee raised was the same
issue that was raised in the Senate hearing that 1'd
attended over the Internet, and that was trying to
know about the <clainms experienced between nerchant
seanen and people who work ashore. And in the Senate
conmttee hearing, ... the representatives from the
state were asked to actually give sonme statistics on
conparing |ogging and construction clainms versus the
[ AVHS] cl ai s, because at |east sone of those
commttee nenbers thought that that was perhaps the
better analysis, was in the high-danger jobs, which
seamanship falls into, is to conpare these against the
experience in logging [and] the experience in
construction.

For exanple, our law firm has about five enpl oyees and
we' ve never had a workers' [conpensation] claim ever.
And we're office workers and it's pretty safe, but it
is comon know edge that the occupations |ike |ogging
and construction have extrenely high insurance rates
for workers' [conpensation] prem uns because there are
so many injuries. And that's really the people to be
conparing these seanen against, s people doing
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dangerous work ashore and what 1is their workers'
[ conpensation]. And we've never seen that.

Wth the legal brief that we gave to [Chair MQuire],

we gave the only, quote, "scientific," [end quote],
analysis conparing Jones Act Iliability to workers'
[ conpensation]. That was done by a trade group - the
American Waterways [Operators (AWD)] - who operates

the tugboats, basically, throughout the river system
of the United States and through the Gulf of Mexico.
They did a conparison between Longshore and Harbor
Workers' Conpensation Act and Jones Act; they conpared
371 files, and they determned that it was actually

cheaper, overall, for the enployers to conpensate
peopl e under the Jones Act than it was under the
wor kers' [conpensation]. And that did have sonething
to do, | think, with the statute of limtations.

Nunber 1219

MR. JACOBSEN conti nued:

Anot her point that canme up, on the practical aspects
of this, was trying to perhaps close the budget gap.
The way the legislation is witten, it's only going to
apply to cases which arise after July 1, 2003, and
there'll be a three-year retroactive, basi cal |l y,
statute of limtations still out there. So probably
three years after this in enacted, the state will be
in the business of having dual systens going, where
they'll have to be defending and paying Jones Act
| awsuits and maintenance and cure issues, while also
running a workers' conpensation system So, for at
least the first three years, there's going to be a
dual systemw th the associ ated burden and expense.

Also, on the idea of burden and expense, before |
becanme involved in representing a |lot of these injured
seanen, there were other lawers doing it, and a |ot
of those lawers were Seattle-based and they would
file lawsuits against the State of Al aska in Watcom
County because there's a ferry termnal there. The
state was in the business of having to hire private
counsel at a very fine maritinme law firmin Seattle by
t he nanme of Bauer Moyni han & Johnson [LLP], and paying
hourly legal fees to those |lawers to defend the state
because, obviously, the state didn't have attorney
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generals down here. Cccasionally, the state was

successf ul in getting those cases dismssed and
transferred to Al aska, but nore recently, the last two
I was aware of, they were not dismssed and

transferred to Al aska.

There is a possibility, however this all shakes out,
that the Al aska Suprenme Court could hold that if the
| egislature, either through statute or constitution,
can close the doors of the Alaska courts to their own

seanen. But, nevertheless, they can't close the
Washi ngton state court doors. And then the state
woul d be back in the business of hiring ... private

|l egal counsel to defend it in the Watcom County
courts, which they have done in the past and |I'm sure
t hat somebody coul d probably speak as to how expensive
it is to defend a substantial |awsuit that way. But
certainly it's a lot nore expensive to defend it wth
outside counsel than it is with experienced enployees
like Ms. Cox who know this area of law, or basically
have becone expert in it, and can do it while probably
doing the work of two other people in addition to
defending in these cases.

Nunber 1079

REPRESENTATI VE ANDERSON said he would have cut M. Jacobsen off
a long tinme ago, though he acknow edged that M. Jacobsen's
testinmony is inportant and critical. He asked M. Jacobsen
whet her he is suggesting that they |eave the system as is. He
al so asked M. Jacobsen how, if were he in the governor's
position, he would go about resolving the issue regarding "these
high I evel of clains" and the cost to the state.

MR. JACOBSEN said he would definitely |leave the system the way
it is. 1t's been the system throughout the United States for 83
years, and it applies to every other seanan who goes to sea and
faces the aforenentioned risks of working in high seal/high w nd
condi ti ons. For those who are seriously injured, The Jones Act
conpensates at a better |evel than does workers' conpensation.
Therefore, he said, for those citizens of the state who risk
their lives to go out and provide a marine highway for Al aska
if they're seriously injured at sea he thinks it should be the
state's policy to fully conpensate them the sane as is done for
the people who are working for private ship owners. He noted
that private ship owners find a way to economcally and
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successfully operate within the environnment; thus he did not see
any reason why the governnent couldn't do the sane.

MR. JACOBSEN suggested that the conmittee read the cases he has
cited in his legal brief, adding that as |ong ago as 1885 d i ver
Wendell Holnes was railing on the issue of sovereign inmunity,
saying that it did not nake a |lot of sense, was unfair to those
peopl e who were injured by the wongs of the governnment, and had
no basis for treating Anerican citizens |ike vassals of a ward.
Sovereign immnity, he surmsed, is based on a system that grew
up in Britain but which the United States has rejected wth
regard to how the governnent relates to its citizenry. "So for
those policy reasons, |I'd say yes, you should |leave it the way
it is," he concluded.

CHAI R Mc@U RE asked M. Jacobsen what percentage, on average, he
receives in contingency fees for the aforenentioned 1 percent of
peopl e who get seriously injured.

Nunmber 0873

MR. JACOBSEN replied that his firms fees range between 25
percent and 33 1/3 percent. He added that he never charged
anything for all of the maintenance and cure work that he'd done
for seamen working on the AMHS. To further clarify, he said
that the maintenance and cure work was done pro bono publico
In response to further questions, he said that those who are
seriously injured would do better under a Jones Act regine than
they would under a workers' conpensation regine, and although
only a small nunber of the population would have the type of
career-ending injuries offered as exanples, those are the people
that the |egislature should be considering because those are the
people that wll experience the nobst devastating economc
consequences of having served, as a public servant to the state,
i n a dangerous environnent.

CHAIR McGU RE said she did not disagree that the Jones Act would
provi de better conpensation for serious injuries; however, when
considering the testinony offered by the IBU representative,
wor kers' conpensation woul d provide a better renmedy for a |arger
per cent age of state-enployed seanen. She indicated that because
of the budget deficit the state is facing, it becones a policy
guestion of whether the state should curb sonme of its expenses
by offering the nmgjority of state-enployed seanen a better
remedy via workers' conpensation
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MR. JACOBSEN opined that the percentage of seamen experiencing
serious or career-ending injuries is much higher than the 1-
percent figure proffered by M. Morris. He suggested that the
percentage is probably closer to 30 percent; or, he added, going
by M. Thonpson's statistics, about eight clains a year. In
response to the coment that the IBU representative said only
about 1 percent of clains are for serious injuries, he noted
that he's spoken with M. Tseu, Regional D rector, Al aska
Regi on, I nlandboatnen's Union of the Pacific (I1BU), and surm sed
that had M. Tseu been present, he would have given testinony
quite a bit different than what was offered by M. Mrris. M.
Jacobsen al so suggested that M. Thonpson would not agree wth
the 1-percent figure either, were he to further investigate the
details of the clainms used in the statistics he provided.

MR. JACOBSEN, in conclusion, observed that the case has stil
not been nmade, from a statistical standpoint, that HB 164 w ||
really save the state noney, reasoning that the wong statistics

have been given to the commttee. "These people have not been
conpared to the injury rate of construction workers or |oggers,
which 1 think is nore appropriate,” he remarked, reiterating
that passage of HB 164 wll <create a dual system for three
years.

Nunber 0562

REPRESENTATI VE CGRUENBERG turned to the governor's transmttal
letter, and asked whether the commttee is perhaps |ooking at
the wrong issue. He suggested that rather than sinply doing
away with Jones Act renedies for state-enployed seanen, perhaps
instead the law should be anended to allow the state, via
col l ective bargaining agreenents, to offer seanen a choice of
ei ther Jones Act renedies or workers' conpensation renedies. He
asked whet her there is anything precluding such an option.

M5. COX reiterated that in the Dale Brown case, the Al aska
Suprene Court said that the unions could not, as a mtter of
col l ective bargaining, contract away mnenbers prospective rights
to sue for federal renedy. Therefore, she surm sed, statute
could not be changed in order to affect the collective
bargaining climte such that those federal rights could be
bar gai ned away. In response to a question, she noted that that
deci si on has not yet been chall enged.

REPRESENTATI VE GRUENBERG noted that the Dale Brown decision was
arrived at before either the 1996 U S. Suprene Court case,
Semnole Tribe of Florida v. Florida, or the 1999 U S. Suprene

HOUSE JUD COW TTEE -22- April 7, 2003



Court case, Alden v. Miine. He asked whether Al den applied. He
al so asked whether the state has jurisdiction, or whether it is
still trunped by federal |aw

MR. JACOBSEN said that the cases cited in his firnms |egal brief
tal k about the fact that state law may not be applied to Jones
Act seanen. He noted that there is also an Al aska Suprene Court
case "holding the same." He remarked that the question is
whet her Al den changes that.

REPRESENTATI VE GRUENBERG i nterjected to say that he is not aware
of any cases that address Al den.

Nunber 0162

MR. JACOBSEN noted, however, that on page 8 of his firms Mrch
25 legal brief, there is a discussion of Alden, which in turn
refers to the 1979 U. S. Suprene Court case, Nevada v. Hall. He
sai d:

And it does talk about the fact t hat t he
constitutional inmmunity ... a [state] may assert for
| oss against lawsuits in their own court does not
apply to courts of sister jurisdictions, for instance,
Washi ngton state. And there's a quote on page 8 that
tal ks about the fact that states are still obligated
by their good faith and their participation in the
federal system to obey and to abide by federal |aw -
appl i cabl e federal |aw

REPRESENTATI VE GRUENBERG surm sed, then, that Alden would
prevent sonebody from litigating in an Al aska court, and, thus,
"they would have to give the business to Washington |awers in
t he Washi ngton courts.

MR. JACOBSEN said that that was one possibility. He added t hat
anot her possibility is the fundanental issue that, wth an
Al askan Suprenme Court case saying that, constitutionally, "you
cannot [provide] workers' [conpensation] to seanen, the question
is: "Well, what do you do in those circunmstances? How do you
anal yze that?'" It's a very difficult question, he opined,
noting that perhaps because workers' conpensation can't be
applied, constitutionally, to seanen, then "we'd have to apply
this, because it would offend the privileges and inmunities
clauses of the Alaska [State] Constitution not to nmake this |aw
applicable to the state enployees.” There's  anot her
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constitutional issue being raised there, he said, but added that
there is no ready answer.

TAPE 03-33, SIDE A
Nunmber 0001

REPRESENTATI VE GRUENBERG asked Ms. Cox whether she agrees wth
the comments on page 8 of M. Jacobsen's legal brief, that
comty would allow "these kinds of cases" to go forward in the
state of [Washi ngton].

M5. COX replied that wunder limted circunstances, it is
certainly possible for soneone to raise a suit in Wshington.
She opi ned, however, that both comty and WAshington's persona
jurisdiction rules would encourage the Washington courts to not
keep those cases, particularly if the person bringing the suit
is neither a resident of, nor injured in, Washington.

REPRESENTATI VE CGRUENBERG asked whether it would be possible to
have a case, even if it neets all of Washington's requirenents
and could be tried there, noved to an Al askan court.

M5. COX opined that if HB 164 were to pass and if a state-
enpl oyed seaman would prefer a Jones Act renedy instead of a
wor kers' conpensation renedy, he/she could hire an attorney such
as M. Jacobsen to challenge this law in an Al askan court, thus
allowing the courts to wultinmately decide the issues of
constitutionality and state versus federal jurisdiction. She
al so opined that the vast nmpjority of state-enployed seanen will
be satisfied with workers' conpensation renedies. She said she
did not anticipate that there would be many cases filed in
Washi ngton courts.

REPRESENTATI VE GRUENBERG predi cted that passage of this proposed
law will wultimately result in it being challenged in the US
Suprene Court. Therefore, he asked whether there should be a
DCOL fiscal note attached to HB 164 to cover the cost of such an
eventuality.

M5. COX said she did not foresee that there would be any
addi ti onal expenses for such a challenge, since handling suits
against the state for one reason or another falls wunder the
normal scope of her office's duties. She did acknow edge t hat
M. Jacobsen is correct in that there would be three-year phase-
out period if this bill passes.
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REPRESENTATI VE GRUENBERG asked Ms. Cox whether the DOL woul d be
hiring outside counsel if the proposed |law were challenged in
the U S. Suprene Court.

Nunmber 0582

M5. COX said it would depend on who won at the Al aska Suprene
Court level, and thus she could not predict whether the DCL
woul d hire outside counsel. She noted, however, that there are
three other jurisdictions that already do as HB 164 is
proposing, and those jurisdictions have not faced the U S
Suprene Court because of it.

REPRESENTATI VE GRUENBERG asked whether those jurisdictions have
gone to their highest court because of it. Wuld there be a
potential split anong the jurisdictions?

M5. COX said she does not know of any split, and has not run
across contrary authority on the point of the state asserting
its sovereign imunity with regard to Jones Act cases.

REPRESENTATI VE GARA asked whether it would be possible to create
a system that nade workers' conpensation available for mnor
clainms and the Jones Act available for serious injuries.

M5. COX indicated that she would give that concept sonme thought.
She noted that with Jones Act cases, the claimant has the burden
of proof and nmust hire a |lawer, so while it may seem as though
the benefits are greater under the Jones Act, that system does

have it's downsides as well. Wth regard to career-ending
injuries, she said it is inportant to renmenber that in addition
to the workers' conpensation benefits listed by M. Gossi,

occupational disability benefits are available to nobst state
enpl oyees through the Public Enployees’ Retirement System
( PERS) . Those additional benefits include 40 percent of prior
wages and continued accrual of service credit until a person's
regul ar retirenent age.

REPRESENTATI VE GARA pointed out, however, that those benefits
are not available to all state enployees. He said he knew of a
corrections officer who was told by his insurance conpany that
his heart condition did not entitle him to any disability
benefits because he could still work as a janitor.

M5. COX clarified that there is a difference between the

occupational disability benefits available under PERS and the
disability insurance that enployees can purchase under the
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Suppl enent al Benefits System (SBS). She said that an
occupational disability has to be caused by one's work. She did
acknow edge, however, that the Marine Engineers' Beneficial
Associ ation (MEBA) has opted out of PERS, and so occupationa
disability benefits avail able under PERS do not apply to those
enpl oyees.

Nunmber 0973

REPRESENTATI VE GARA said he would like to know whether the
adm nistration wuld be wlling to conpromse, either by
adopting a bifurcated system such as he proposed earlier, or by
offering a statutory change that would allow the state and
unions to "negotiate in" a workers' conpensation system

MR. JACOBSEN, at the request of Representative Sanuels, further
reviewed the statistics provided by the Dvision of R sk
Managenent, and clarified that his earlier estimate of how nmany
clains were for career-ending injuries was too high.

M5. COX agreed that 30 percent was too high an estimate. She
mentioned that in any given year, there are only 15-20 lawsuits
filed under the Jones Act.

[ HB 164 was hel d over.]

ADJ OQURNNMENT

Nunmber 1101

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 3:18 p. m
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