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W TNESS REG STER

RAY R BROMN, Attorney at Law

Dillon & Findley, PC

Anchor age, Al aska

POSI TI ON  STATEMENT: Expressed concerns about HB 214 and
expl ai ned changes that he and M. Schneider had suggested,;
answer ed questi ons.

M CHAEL R WRSCHEM Attorney at Law

Anchor age, Al aska

POSI TI ON  STATEMENT: Followed wup on previous testinony on
HB 214, offering statistics from the Al aska Judicial Council
with regard to punitive damages.

JIM W LSON

Coastal Helicopters

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of HB 214.

MARCIA R DAVIS, Vice President and General Counsel

Era Avi ation, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Provided information relating to HB 214.

M CHAEL J. SCHNEI DER, Attorney at Law

Law O fices of Mchael J. Schneider, PC

Anchor age, Al aska

POSI TI ON STATEMENT: Answered questions relating to HB 214 and
changes that he and M. Brown had proposed.
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VANESSA TONDI NI, St af f

to Representative Lesil MGuire

House Judiciary Standing Conmttee

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified on behalf of the sponsor of HB
212, Representative MQuire.

STEPHEN E. GREER, Attorney at Law
Anchor age, Al aska
POSI TI ON STATEMENT: Noted that HB 212 has w despread support.

DOUGLAS BLATTMACHR, Presi dent

Al aska Trust Conpany

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 212.

ROBERT MANLEY, Menber

Hughes Thorsness Powel | Huddl eston & Bauman, LLC
Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 212.

JONATHAN BLATTMACHR, Attorney

M | bank, Tweed, Handl ey & McC oy

New Yor k, New York

POSI TI ON STATEMENT: Urged the commttee's support of [CSHB 212,
Version I].

DAVI D SHAFTEL, Estate Pl anning Attorney

Anchor age, Al aska

POSI TI ON STATEMENT: Rel ayed that all [of the nenbers of the
informal group of which he is a part] recomrend the adoption of
[CSHB 212, Version |].

RI CH HOWPESCH, Attorney

Fai r banks, Al aska

POSI TI ON STATEMENT: Noted that there is support for [CSHB 212,
Version I] in Fairbanks.

RI CHARD THWAI TES, Estate Pl anni ng Attorney;

Chai rman, Al aska Trust Conpany

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
212.

REPRESENTATI VE BOB LYNN
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Al aska State Legislature
Juneau, Al aska
PCSI TI ON STATEMENT:  Sponsor of HB 92.

FLOYD SM TH, Consul t ant

Al aska District Council of the Assenblies of CGod

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
92, and suggested changes.

W LLI AM MOFFATT, Staff

to Representative Bob Lynn

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of HB 92.

JOANNE G BBENS, Program Adm ni strat or

Central Ofice

Division of Family & Youth Services (DFYS)

Departnent of Health & Social Services (DHSS)

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
92, suggested a change, and responded to a question.

TED BOATSMAN, Reverend

and Superi nt endent

Al aska District Council of the Assenblies of God

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
92.

CH P WAGONER, Lobbyi st

for the Al aska Catholic Conference

Juneau, Al aska

POSI TI ON  STATEMENT: Testified in support of HB 92 and of
placing the term "neglect” back in the bill, and responded to
questi ons.

ACTI ON NARRATI VE

TAPE 03-28, SIDE A
Number 0001

CHAIR LESIL MGJURE called the House Judiciary Standing

Commttee neeting to order at 1:05 p.m Represent ati ves
McCGuire, Anderson, Holm QOgg, Sanuels, and Gara were present at
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the call to order. Representative Guenberg arrived as the
nmeeting was in progress.

HB 214 - PUN Tl VE DAVAGES AGAI NST EMPLOYERS

Nunmber 0093

CHAIR McGUI RE announced that the first order of business would
be HOUSE BILL NO 214, "An Act relating to the recovery of
punitive damages against an enployer who is determned to be
vicariously liable for the act or omission of an enployee; and
providing for an effective date."”

Number 0172

CHAI R McGU RE asked whet her anyone wi shed to testify; hearing no
response, she then closed public testinony.

The conmittee took an at-ease from1:10 p.m to 1:12 p. m
Nunmber 0196

CHAIR McGU RE brought attention to witten anendnents provided
by Representative Gara. Amendnment 1 read [original punctuation
provi ded] :

Page 2, line 2. After "acted"
Del ete: "recklessly”
Insert: "negligently"

Amendnent 2 read [original punctuation provided]:

Page 2, line 2. After "enploying”
Insert: ", supervising or retaining"

[Athird anendnent, never formally offered, would anend page 2,
line 1, by deleting "and" and inserting "or" after "om ssion".]

CHAI R McGUlI RE reopened public testinony.
Number 0275

RAY R BROWN, Attorney at Law, Dillon & Findley, PC inforned
menbers that his letter [dated April 2, 2003, also signed by
M chael J. Schneider] fairly outlines his responses to coments
about Laidlaw Transit, Inc. v. Crouse placed on the record at
the previous hearing of HB 214. He specified that the letter
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rel ays concerns about how far HB 214 goes and that the bil
doesn't track the [Restatenent (Second) of Agency]. He strongly
urged the conmittee, if it takes action on the bill, to |ook at
Section 909 of the Restatenent (Second) of Torts, which he said
Section 217(c) of the Restatenent (Second) of Agency refers to
and relies upon for interpretation and illustration.

MR. BROMWN alluded to the portion of his letter [on pages 2-3]
that quotes fromthe Restatenent (Second) of Torts as follows:

Punitive damages can properly be awarded against a
master or other principal because of an act by an
agent if, but only if,

(a) the principal or a managerial agent authorized the
doi ng and the nmanner of the act, or

(b) the agent was wunfit and the principal or a
manageri al agent was reckless in enploying or
retaining him or

(c) the agent was enployed in a nmanagerial capacity
and was acting in the scope of enploynent, or

(d) the wprincipal or a nmanagerial agent of the
principal ratified or approved the act.

MR. BROMWN offered his belief that the stated purpose of the bil
woul dn't protect enployees adequately, particularly if one | ooks
at the |anguage proposed in the bill versus that in Section 909
of the Restatenent (Second) of Torts. He said the principal
difference, as pointed out [in his letter], is that under the
Rest at enent (Second) of Torts, not only the enployer is couched
in terms of the principal; rather, it includes - which it
shoul d, he opined - the managerial agent who is authorized.

Number 0380
MR. BROWN highlighted the significance of the fact that included

[in subsection (b) of the Restatenent (Second) of Torts, quoted
previously] is recklessness not only in enploying, but also in

retaining, since it says "or retaining". Referring to testinony
by him and M. Schneider at the bill's previous hearing, he
explained that not just the enploynent of the individual 1is

problematic; it is also the supervision and training, which gets
to the issue of whether the enployer should have retained a
person, notwithstanding the fact that |[the enployer] had
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exercised due diligence in the hiring process. M. Brown also
noted that subsections (c) and (d) [of the Restatenent (Second)
of Torts, cited above] include the terns "managerial capacity”

and "managerial agent". He said those terns are significant.

MR. BROWN proposed, in the worst-case scenario, that the
comm ttee adopt the |anguage of Section 909 of the Restatenent
(Second) of Torts. However, for adequate balance between

protecting the enployer and enpl oyee, he suggested [as put forth
in his letter on page 3, that the commttee adopt Section 909 of
t he Rest at enent ( Second) of Torts, except ] to add
["supervising"] to subsection (b), so that it would read
"enpl oyi ng, supervising, or retaining”, and to change "reckl ess”

to "negligent”. That would fully protect the well-reasoned
concerns raised by the representative from ERA [Aviation, Inc.]
who testified at the bill's previous hearing, he told nenbers.
Number 0480

CHAIR McGU RE indicated those issues would be taken up by the
comm ttee when considering the witten anmendnents.

Nunmber 0518

MCHAEL R WRSCHEM Attorney at Law, inforned nenbers that
since his previous testinony, he had done research on what the
Al aska Judicial Council (AJC) has found. He noted that he woul d
summarize the three studies posted on the AJCs web site.
Reporting that the first study was done between 1985 and 1995
through the court system he said the AJC |ooked at 223 tort
jury verdicts and found 17 awards of punitive damages in 15
different cases during those ten years.

MR. W RSCHEM said the second study, done between Septenber 1997
and May 1999, was a little different: it didn't track court
system data, but data reported to the AJC by attorneys. For a
total database of 1,685 cases reported, he said punitive damges
were asked for in only 108 cases, and only 5 settlenents
i ncl uded anmounts for punitive damages.

MR. W RSCHEM told nenbers that the third study involved reports
to the AJC between June 1, 1999, and Decenber 1, 2000, a period

of 18 nonths. In the entire database of 2,951 cases, including
83 trials, he said punitive danages were requested in 17 percent
of the reported cases, but awarded in only 8 cases - less than 1
percent. One award was statutorily required; the others

followed trial.
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CHAIR McGU RE thanked M. Wrschem for providing the foregoing
i nformation requested by the conmttee.

Number 0695

JIM WLSQON, Coastal Hel i copters, testified in support of
[ HB 214]. Noting that in his business, pilots can be gone
multiple weeks at a tinme w thout direct supervision, M. WIson
said [the conpany] goes through extensive training prograns to
make sure pilots know what they' re supposed to be doing and how
they' re supposed to be doing it. He provided an exanple of an
accident 10 or 11 years ago, as foll ows:

This particular pilot was out on the job. And we have
a mrror that we use to look at external |oads when
they're carrying it. Vell, this pilot had noved the

mrror up so he could see his |anding gear. And in
training we teach them to look out the aircraft when
they're landing in small |ocations or areas where they

may not be stable, so that they can detect any
novenment of the aircraft.

Well, this particular pilot landed on one of those
spots, took his eyes from the outside, ... |ooked at
the mrror [inside], and while he was doing that, the
aircraft slid forward and he hit a tree. And,
fortunately for us, no one was injured. But ... it
was a clear case that the pilot was not ... follow ng
established procedures, and we could have been victim
to the punitive damages ... had there been injuries or
deat h.

Number 0835

REPRESENTATI VE CGRUENBERG observed that M. Brown and M.
Schnei der had provided both Section 217(c) of the Restatenent
(Second) of Agency and Section 909 of the Restatement (Second)
of Torts. He asked whether those two sections are identical.

MR. BROWN noted that Section 909 of the Restatenent (Second) of
Torts says it is duplicated by Section 217(c), and that he
therefore assunmes it is true. He suggested the Laidlaw case
| ays out the criteria under Section 217(c), but said he hadn't
conpared the | anguage to see whether it is identical.
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REPRESENTATI VE GRUENBERG said it appeared M. Brown and M.
Schnei der also included the commentary to Section 909 and case
citations to that. He asked whether there are additional
citations and comrentary to Section 217(c) and, if so, whether
they are the sane.

MR. BROM indicated he hadn't | ooked at the comentary because
he'd relied upon his own experience that if Section 909 says
that Section 217(c) looks to the Restatenent [(Second)] of Torts
for coment and illustrations, he'd felt he could assune they
woul d be nearly identical or identical. He added that another
60 pages of cases go along with this. He offered to fax those.

REPRESENTATI VE CGRUENBERG said that wasn't necessary. He then
asked whether M. Brown prefers the Restatenent |anguage to the
| anguage of the current bill

MR. BROM responded, "Absolutely."
Number 0975

MARCIA R DAVIS, Vice President and Ceneral Counsel, FEra
Aviation, Inc. ("ERA"), infornmed nenbers that she had a copy of
Section 909 of the Restatenent (Second) of Torts and Section
217(c) of the Restatenment (Second) of Agency. She said the only
difference in the listing of the four exenptions in those two
sections is that the Restatenent (Second) of Torts references

"the principal or a managerial agent"” in all four clauses
[ except for subsection (c)]. By contrast, the Restatenent
(Second) of Agency only says "the principal” in each of those,
except for subsection (d), which talks about the agent. She

observed that the coments are lengthier in the [Restatenent
(Second) of] Torts.

Number 1101
REPRESENTATI VE GRUENBERG said it seens the |anguage from the

Rest atenent (Second) of Torts would be preferable to that from
t he Restatenent (Second) of Agency.

M5. DAVIS responded, "In terns of what is preferable or not
preferable, what we're trying to do is ... put this in the
context of an enployer ... as a principal, and then, if you want
to expand the scope: enpl oyer, and then describe how far down
the chain you go." She said that seens to be the debate.

Number 1080
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REPRESENTATI VE GARA referred to the proposed anendnent from page
3 of the letter from M. Brown and M. Schneider discussed
previ ously, which suggested the |egislation should be anended to
adopt Section 909 except to change subsection (b) to read as
fol |l ows:

The agent was unfit and the principal or a nanageri al

agent was negl i gent [ reckl ess] in enpl oyi ng,
supervising or retaining [enploying, retaining] him
or

REPRESENTATI VE GARA said each anendnent he'd handed out
addresses a different part of that sentence. He asked M. Brown
or M. Schneider to explain what kinds of cases mght not be
covered under the original bill, what kind of conduct would be
drawn in [if it were anmended], and what problem the bill tries
to prevent. Addressing a recommendation in the letter [proposed
by his own Amendnent 1 to change "recklessly” to "negligently”
on page 2, line 2], he said:

Under the current bill, in order for ... an enployer
or a corporation to be held liable for punitive
damages, first ... the enployee will have had to have
been reckl ess. But then, under this bill, we'll have
to show that the enployer was reckless in hiring the
reckl ess enpl oyee. You change that to "the enployer
only has to be negligent in hiring or retaining that
enpl oyee". Wiy, ... in your view, does that nmake

t hings better?
Nunber 1157

M CHAEL J. SCHNEI DER, Attorney at Law, Law O fices of M chael J.
Schnei der, PC, replied:

The sponsor statenment says that the intent of the bill

IS to C t ake an enpl oyer who' s behavi ng
appropriately, who's done nothing wong, who is truly
i nnocent of any wongdoing, and insulate them from
vicarious punitive-danmage liability. And, indeed, in
Ms. Davis's comments a couple of days ago, she gave an
exanple where the enployer really did nothing wong -

did everything right - and ... expressed sone
consternation at the injustice of suffering punitive-

damage exposure under those circunstances.
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The | anguage that we suggest tracks that idea. |If you
are truly innocent, you're not going to get stuck wth

puni tive-danage exposure. On the other hand, ... if
the enployer is negligent - has acted unreasonably in
hiring, [retaining], supervising the enployee -
they're not innocent. They're a big part of the

problem And under those circunstances, it would seem
to nme, good public policy would dictate that they
enjoy punitive-danage exposure, al bei t vi cari ous
exposure. ... It lowers the bar ... in terns of how
bad their conduct has to be: reckl essness ... is a
further or farther deviation from the "reasonabl eness”
standard than negligence is. And under the |anguage
we would suggest, if they are negligent, they can be
vicariously on the hook for punitive damages.

Nunmber 1248

REPRESENTATI VE GARA inquired about the need for his anmendnent
[never formally offered, but nentioned previously as one of the
three witten anmendnents] that would change "and" to "or" on
page 2, line 1.

MR. BROWN or MR SCHNEIDER clarified that the suggestion [in the
| etter, page 3] was "agent was unfit and". He added, "If the
agent was unfit and ... there is sonme wongdoing on the part of
the enployer, we think the enployer ought to be stuck
vicariously."

REPRESENTATI VE GARA indicated that that particular anendnent was
the result of a m sunderstandi ng, then.

CHAIR MGURE requested that testifiers on teleconference
identify thensel ves when speaki ng.

Number 1369
MR. BROWN, on anot her subject, told nenbers:

I"'m not trying to speak disparagingly about any

religious group at all. Il will confess that | am
Catholic, so I'm not trying to condemm the Catholic
Chur ch. But the way this is presented and has been
submtted ... in the proposed House bill, | doubt very
seriously if, wunder those circunstances, ... any of
the victins of sexual abuse could bring any clains
agai nst the archdiocese in any of the nmjor
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nmetropolitan areas where these clains have been raised

by victinms of sexual abuse. | think it would be that
difficult. ... That's why we [have] proposed the
| anguage of "negligence". ... | don't think they've

centered on the Catholic Church by any neans, but |
think that's why the language is such as it is in
Section 909, to ... expand the base of persons l|iable
and responsi bl e.

Nunber 1419

M5. DAVI S conveyed concern that [Anmendnment 1, which would change
"recklessly" to "negligently"] turns on its head the whole
concept that punitive danmages are awarded when there has been
out rageous or reckl ess conduct. She said:

Granted, we're talking about the underlying reckless
enpl oyee, and then you step up to an enployer; yet the
Restatenent in both sections uses the word "reckl ess”,

and ... | would pause long and hard before |I'd change
that standard or lower it down, because we essentially
are converting the enployer's liability here from a
punitive standard to nore of a conpensatory standard.
And | would probably take issue that individuals

harmed [by sonmeone fromthe] Catholic Church would ...
(indisc.) the conpensation under the conpensatory side
for pain and suffering, enotional trauma, et cetera,
and then the issue for [punitive danages] can and
shoul d be based on a "reckl ess" standard.

Nunber 1475

REPRESENTATI VE GARA offered his understanding that although
changing ["recklessly" to "negligently"] lowers the |evel of
care required before an enployer is held liable, the bill raises
the bar by saying that enployers who automatically would have
been |iable now would be liable only if negligent or reckless.

Number 1523
REPRESENTATI VE SAMUELS, sponsor of HB 214, said the "reckless"
standard already is in both Section 909 and Section [217(c)] of

the respective restatenents, and that he considers this a
clarification of what the courts al ready have cone out wth.
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REPRESENTATI VE GARA replied that it isn't the law followed in
Al aska or lots of other states. He cautioned that adopting this
bill will radically change Al aska's | aw.

Number 1530

REPRESENTATI VE OGG asked whether using the word ["negligently"]
here would raise the present standard in law for the enployer's
duty.

M5. DAVIS said the enployer already has a duty to act reasonably
in hiring and retaining enployees. She explained:

The problemthat we're dealing with here is, this is a
bill that's a bit attenuated. This is a bill that
deals with the enployer's vicarious liability for the
wrongs of an enployee, apart fromits own duty and its
own obligation. So I have a little bit of a hard tine
grasping the concept of duty that's been overlaid over
vicarious liability. Duty is wusually a direct
liability, not a vicarious liability. So | get
confused with the use of "duty" here.

But if we look in terns of ... threshold of liability,
currently under the Al aska Suprene Court's rule,

they basically have a scope-of-enploynent rule that
just says, "Wiatever that reckless enployee is doing,
as long as they're engaged in the pursuit of that
enpl oyer's business, the enployer is liable, period -
... end of discussion, end of inquiry. W don't care
whet her the enployer was a bad guy [or a] good guy -

doesn't matter." So what we're doing here with this
rule of law is, we're trying to ... take away the
strict liability and say, "No, for punitive damages
you will only be liable for that enployee's punitive

damages if these sets of conditions are net."

So, by virtue of the bill, we are ... raising the bar
for an enployer's exposure to punitive damages that
have been inposed on the enployee. W are not

changing in any way the enployer's duties and direct
obligations with respect to its own conpensatory and
its own punitive danmages.

Nunmber 1638
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M5. DAVIS, in reply to further questions from Representative
Qgg, expl ai ned:

There's a step from innocent to negligent to gross
negligent to what we call reckless and outrageous, al
the way to intentional. ... W're noving to not
intentional, but reckless. And ... we picked that
because that is what is already contained in the
conplicity rule that's adopted by other jurisdictions
t hat have adopted the restatenents.

CHAIR McGU RE suggested that sunmarized the entire bill and the
anendnent .

Nunber 1682

REPRESENTATI VE GRUENBERG asked M. Brown or M. Schneider to
respond to Representative Ogg's question of whether this change
to ["negligently”] would alter current Al aska | aw.

AN UNI DENTI FI ED SPEAKER responded that it would change Al aska
law and make it nore difficult to obtain punitive danages for
vicarious liability. In reply to a further question from
Representati ve G uenberg, he said:

This would nove it to negligence for ... tortious
conduct. Renenber, ... to even get to the "vicarious”
guestion, there still has to be outrageous conduct
proven ... as to the conduct ... of the agent, even to
get to this question, and then you have to junp over
the next hurdle, under ... our proposed |anguage, of

showi ng that the enployer was negligent in enploying,
supervising, or retaining. So it's a double hurdle.

Nunber 1740

CHAIR MGU RE, offering her wunderstanding that there were no
further testifiers, again closed public testinony.

Nunber 1758

REPRESENTATI VE GARA noved to adopt Anendnent 1 [text provided
previ ously].

REPRESENTATI VE SAMUELS obj ect ed.
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REPRESENTATI VE GARA explained that Amendnent 1 was offered in
recognition of the sponsor's concern that there should be sone
culpability by an enployer before being held liable for an

enpl oyee's reckl ess conduct. Calling it a mddle ground, he
said it makes the law nore protective of enployers than it is
today, but not as protective as wthout the anendnent. He
offered that it is good policy because it will never happen that

sonmeone shows that an enployer was reckless in hiring sonebody
who then engaged in reckless conduct, since the standard for
reckl essness is incredibly high. He nentioned previous
testi mony about how rarely punitive damages are awar ded.

REPRESENTATI VE GARA referred to a handout on [cases relating to]
negligence, noting that the first page says that to receive
punitive damages, [a plaintiff] nust show reckless indifference
to the rights of others and a conscious action in deliberate
disregard of those rights - a very high standard. He also
indicated the l|law says that cases involving punitive damages
require nmuch nore evidence of being right than required in a
normal civil case: the standard is <clear and convincing
evi dence, sonewhere between the normal civil standard and the
crimnal standard. He said the protections al ready exist.

Nunmber 1836

REPRESENTATI VE GARA provided an exanple of a school bus conpany
that pays enployees the $12 an hour that its profit margin

al l ows, recognizing that sonme enployees will be very good, but
others may not be the best in the world. The conpany hires
sonebody with a history that isn't terrible, but includes |ack
of diligence and perhaps | aziness. If that driver decides not

to bother to put the tire chains on when conditions are icy,
Representative Gara suggested that is probably reckless conduct
on the part of the driver, but said the question is whether to
hol d the enpl oyer liable. He remarked:

Depending on the warning signs the enployer had that
this was a |azy person who m ght have a propensity not
to take the proper precautions when he's charged wth
protecting the lives of a hundred children, maybe [the
enpl oyer should be held liable or] maybe not. But if
we said the enployer had to be reckless in nmaking the
hiring decision in the first place, there's no way the
school bus conpany would ever be held responsible for
hiring sonebody who put children in danger.
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If the purpose is to make sure that there's sone
culpability on the part of an enployer, | think we do
that by saying the enployer shall act wthout
negligence in hiring and enploying its workers.
[ That] addresses the specific concern made in the
sponsor statenent. It addresses the specific concern
we discussed the other day - it's whether we're
hol di ng enployers liable for things that they' ve done
wrong or whether we're holding them liable for things
where they've done nothing wong. So that's the
pur pose of the one-word change.

Number 1908

REPRESENTATI VE SAMUELS mai ntai ned his objection, saying the bill
does nothing to change "the direct punitive damages that can be
awarded to the conpany in direct liability." Wth regard to the
statistics provided by [M. Wrschen] about awards of punitive
damages, he said the point is that the hammrer is always there,
and it helps in the settlenment wth regard to the rest of the
damages. He indicated that every small-business owner fears
bei ng put out of business by having to pay punitive danages. He
said that if a conpany does its best and has good policies and
procedures as well as drug testing, for exanple, and yet
sonmet hing happens when an enployee nakes his or her own
decisions, the entire conpany is at risk. Expressi ng synpat hy
with M. WIson, whose enployees |eave town for weeks on end,
Representative Samuels asserted his belief that [the helicopter]
industry is the nost regul ated on the planet. He added:

I can guarantee one nore thing: If you say
"negligently", that becomes the argunent and you | ose
the argunment every tine, and once again, here cones
the hamer - you were negligent because you didn't
specifically say [the helicopter pilot] couldn't draw
the mrror up four inches; you said, "Don't use the
mrror." well, ... there conmes the argunment again.

If you're doing the absolute best that you can as
an enpl oyer, then you should have sone rights, too.

Nunber 1985

A roll call vote was taken. Representatives Ogg, Gara, and
G uenberg voted in favor of Amendnent 1. Represent ati ves Hol m
Samuel s, Anderson, and MQ@iire voted against it. Ther ef or e,

Amendnent 1 failed by a vote of 3-4.
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REPRESENTATI VE GARA brought attention to [Amendnent 2, text
provi ded previously]. Referring to prior discussion, he offered
his belief that it nakes the law say clearly what the sponsor
intends, since it includes supervising or failing to fire [an

enployee] to the extent that an enployer is |liable for
reckl essly enpl oyi ng soneone. Therefore, Amendnent 2 nakes the
bill read that an enployer is liable if the enployer acted

reckl essly in enploying, supervising, or retaining the enployee.
Number 2050
REPRESENTATI VE GARA noved to adopt Anmendnent 2.

REPRESENTATI VE SAMJELS objected for the purpose of discussion
He told nenbers, "W certainly nmean the hiring and the continued
enpl oynment; we don't nean if you hire sonebody and then you know
they're bad after you hire them that you should be let off the
hook, because you shouldn't."

The commttee took an at-ease from1:50 p.m to 1:51 p. m

CHAIR McGQUIRE relayed that it was decided [during the at-ease]
to have a friendly anendnent to Amendnment 2 such that "or
retaining” would be inserted after "enploying”™ on page 2,
line 2. Thus Anendnent 2, as anended, no |onger would contain
the word "supervising".

Number 2107

REPRESENTATI VE GARA expl ai ned: "W had a discussion over this
anendnent of the anendnent. And | guess we feel that there are
some circunstances where, then, bad supervising mght Dbe
enconpassed under this |anguage. And the intent is just to
| eave it for the courts.” He asked whether that is fair.

REPRESENTATI VE SAMUELS pointed out that supervisors sonetines
don't make conpany policy.

Number 2139

REPRESENTATI VE HOLM remar ked that supervision doesn't need to be
i ncl uded because a conpany wouldn't enploy someone wthout the
i dea of supervising that person. He said the inplication of
supervision is inherent in enploynent.

Nunber 2147
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REPRESENTATI VE CGRUENBERG di sagreed that the term "supervision"
is within the legal concept of hiring. He said that usually in
the law, "enploying” is the decision of whether to hire soneone;
it is very different from decisions after the person has been
hired. That is why he thought [including "supervision"] was in
line with the intent of the bill, he said, expressing hope that
Representative Samuel s would revisit his objection.

CHAIR MGU RE suggested that a decision to retain or not to
retain a person speaks for itself. If an enployee has been
driving a tractor while drunk and the conpany decides not to
fire the person, she offered her belief that the conpany has
just allowed that risk to continue.

REPRESENTATI VE GRUENBERG agreed, but suggested that a decision
about retaining an enployee is less inclusive than supervision
which could be just letting sonmeone do the job wthout
supervi si on. He enphasized the inportance of including
[ "supervising"].

CHAI R McGU RE pointed out that nowhere in [the rel evant sections
of the Restatenent (Second) of Torts or the Restatenent (Second)
of Agency] is the word "supervised" contai ned.

Number 2230

REPRESENTATI VE GARA suggested perhaps the anendnent wasn't
needed in the first place, and said:

But we wanted to make sure it was clear to the courts.
I think Representative Holm is right that the
intention of the word "enploying" neans the whole
ganmut, from hiring to ... termnating. But we wanted
to make sure that it did, and so we put enploying and
retaining. | feel very confortable that the whole
concept is covered by the anendnment we've offered, but

t here was a definitional problem that
Representative ... Samuels raised about using the word
"supervisory", and I'"'m confortable t hat we' ve
addressed everybody's problens the way ... we've dealt
with it here.

Nunber 2257
REPRESENTATI VE CGRUENBERG conveyed confidence that the nenbers

understand the use of the word "enploying" here, and suggested
there may be another way to do this. Al though he said he would
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wi t hdr aw hi s obj ection [to removi ng "supervising"],
Representati ve Gruenberg enphasi zed that the |egislative history
should be crystal clear "that we nean to include within the
phrase 'enploying or retaining" the concept of supervising too."

REPRESENTATI VE SAMJELS announced that he was w thdrawing his
obj ecti on Anendnent 2, as anended.

Nunber 2310

CHAI R McQUI RE asked whether there was any objection to adopting
Amendnent 2, as anended. There being no objection, it was soO
or der ed.

REPRESENTATI VE CGRUENBERG nopved to adopt Amendnent 3, a
nodi fication of Amendnent 1, which had failed to be adopted. He
specified that on page 2, line 2 [after "acted"], the anmendnent
woul d del ete "recklessly” and insert "grossly negligently".

REPRESENTATI VE SAMJELS objected, <citing the argunent stated
previously [for Amendnent 1].

Nunber 2341

REPRESENTATI VE OGG, noting that he hadn't spoken to Anendnent 1,
referred to the conduct described by Representative Sanuels and
suggested that soneone acting that way generally wouldn't be
decl ared negligent by a court. He expl ai ned:

If you acted in good faith and followed all the
standards as you described them a person would not be
negl i gent. However, under the present |aw they would
have been liable for strict |liability wunder this
"vicarious" concept. I'"'m a little unconfortable
junping up four steps ... in passing a change I|ike
this. | see that the "negligent” doesn't go, but I'm

happy to go with this one, the "gross negligent".
That's junping up two steps, and you're covered beyond
t hat conduct that would have been safe under
"negligent".

TAPE 03-28, SIDE B
Number 0001

REPRESENTATI VE GARA said he'd rather have ["negligently"] but
supports the current anmendnent as an alternative.
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REPRESENTATI VE GRUENBERG indicated he was trying to reach sone
m ddl e ground and craft a bill that the entire commttee could
support.

A roll call vote was taken. Representati ves Gara, G uenberg
and Ogg voted in favor of Anmendnent 3. Representati ves Holm
Samuel s, Anderson, and MQ@iire voted against it. Ther ef or e,
Amendnment 3 failed by a vote of 3-4.

Nunber 2302

REPRESENTATI VE CGRUENBERG began discussion of Anmendnent 4. He
said he understood the intent of the bill, which is to adopt the
restatenent |anguage, and that he understood from people who
oppose the bill that the restatenent |anguage itself would be
preferable to the | anguage of the bill

REPRESENTATI VE GRUENBERG [noved to adopt Anmendnent 4], in lieu
of the bill, to adopt Section 909 of the Restatenent (Second) of
Torts.

CHAI R MGUI RE decl ared the foregoing to be out of order.
REPRESENTATI VE GRUENBERG r equested an appeal of that ruling.

The commttee took an at-ease from2:04 p.m to 2:05 p. m

Number 2280

REPRESENTATI VE GRUENBERG [renewed his notion to adopt Anendnent
4] to adopt Section 909 of the Restatenent (Second) of Torts in
lieu of the bill

REPRESENTATI VE SAMUELS obj ect ed.

REPRESENTATI VE CGRUENBERG expl ai ned, "The restatenent has been

t hought through by the best legal mnds. It has commentary. It
has all kinds of cases construing it. We're buying a known
gquantity here. And if that's the intent of the bill, let's

adopt the restatenent.”

REPRESENTATI VE SAMJELS offered his understanding that the
drafters of the bill, when including "the act or om ssion", were
changing things to suit the Al aska Statutes. He indicated that
that is why [the restatenent] wasn't used as the bill

Number 2239
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REPRESENTATI VE GRUENBERG said he'd consider it a friendly
anendnent if Representative Samuels wanted to say "an act or
om ssion by an agent". He indicated the desire to "buy a known
guantity" and do what has been adopted across the country.

REPRESENTATI VE SAMUELS nmi ntai ned his objection, suggesting he

needed to do nore research on it. He said, "To ne, it says the
same thing." He added that the key point of the entire
| egi slation, as brought wup by Representative Gara, 1is the

negl i gence versus reckl essness.

REPRESENTATI VE CGRUENBERG countered, "It says in (b), which is
the section we were dealing with, the word is 'reckless'."

REPRESENTATI VE SAMJELS said he understood, and added, "That's
where we got it from™

CHAIR MGURE explained that she'd ruled Representative
G uenberg's notion out of order previously because the anmendnent
was to rewite a bill. She requested a vote.

REPRESENTATI VE  SAMJELS expressed concern about uni nt ended
consequences.

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Amendnent 4. Representatives Sanuel s,
Anderson, (Ogg, Holm and MQuire voted against it. Ther ef or e,
Amendnent 4 failed by a vote of 2-5.

Nunber 2163

REPRESENTATI VE HOLM noved to report HB 214, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal note(s).

CHAI R MGUI RE asked whet her there was any objection.

REPRESENTATI VE GARA noted his objection, but suggested noving
the bill to the House fl oor.

CHAI R McGUJI RE announced that there being no further objection,
[CSHB 214(JUD)] was reported from the House Judiciary Standing
Committee.

The commttee took two brief at-eases from 2:10 p.m to 2:11
p. m
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HB 212 - PONERS OF APPO NTMENTS/ TRUSTS/ CREDI TORS

Nunber 2110

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 212, "An Act relating to trusts, including trust
protectors, trustee advisors, transfers of property in trust,
and transfers of trust interests, and to creditors' clains
agai nst property subject to a power of appointnent."”

CHAIR McCGU RE, speaking as the sponsor of HB 212, inforned the
commttee that HB 212 is a product of work done since 1997, when
the legislature passed the original trust Act, which put into
place a policy that the trust industry would be a part of
Al aska' s econony. There have been good results from this, she
opined, noting that every year, there are nodifications to the
original Act in order for Alaska to remain conpetitive wth
ot her states.

Nunber 2047

VANESSA TONDI NI, Staff to Representative Lesil MQuire, House
Judi ci ary St andi ng Committee, Al aska State Legi sl ature,
expl ai ned that a proposed conmmttee substitute (CS) represents a
continuing attenpt to keep Alaska's trust laws conpetitive with
other states, such as Delaware. Al aska has a wunique tax
structure in that it's virtually nonexistent, and in order to
take advantage of this, in 1997 the Alaska State Legislature
decided to venture into the trust industry. The trust industry
has brought jobs and noney to the state and this has resulted in
a capital base increase for investnment purposes. Ms. Tondi ni
said that the trust Act has been a success by all accounts;
however, in order to remain conpetitive, Al aska nust stay on top
of the changes made by ot her states.

M5. TONDINI explained that HB 212 nakes changes to the [Ilaw
pertaining to spendthrift trusts] and adds the ability to have a
trust protector and trust advisor, simlar to Delaware |law. The
aforenentioned abilities allow the settlor to have as nuch
control as possible when the settlor decides to give a gift or
Create a trust.

Number 1957

M5. TONDINI, in response to Representative Anderson, explained
that the only change enconpassed in the CS is in Section 7.
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Language was added to the section dealing wth subjecting
appointed property to the clainms of the donee's creditor. The
original bill nmerely stipulated that the power of appointnment is
permtted wunder [paragraphs] (1)-(2), only nentioning the
donee's estate. Basically, the |anguage added is as follows:
"is permtted by the donor of the power to appoint the property
to the donee, the creditors of the donee, the donee's estate, or
the creditors of the donee's estate;". She expl ained that the
| anguage was changed in order to conformthis section so that it
also applies to inter vivos powers of appointnent because the
donee's estate would only be applicable under testanentary power
of appoi ntnent.

Number 1895

STEPHEN E. CGREER, Attorney at Law, inforned the conmttee that
his practice is limted to estate planning. M. Geer clarified
that HB 212 isn't special interest legislation, rather this
l egislation is nmeant to refine Alaska's present trust |[|aw
Since this law was originally passed in 1997, there has only
been one amendnent in 1998. However, Delaware has anended its
statute six times. M. Geer also informed the commttee that
there is w despread support for HB 212.

Nunmber 1787

REPRESENTATI VE SAMUJELS noved to adopt the proposed commttee
substitute (CS) for HB 212, Version 23-LS0471\1, Bannister,
4/1/03, as the work draft. There being no objection, Version I
was before the conmttee.

Nunber 1767

DOUGLAS BLATTMACHR, President, Alaska Trust Conpany, sinply
announced support for HB 212, which he believes wll inprove
Al aska's trust laws and help the state continue to attract trust
busi ness.

Nunmber 1748

ROBERT MANLEY, Menber, Hughes Thorsness Powell Huddleston &
Bauman, LLC, inforned the conmttee that he has been practicing
as a trust and estates attorney for about 25 years. He
specified that he is only representing hinself. M. Manl ey
noted his support of HB 212. He explained that his clients use
trusts to reduce estate gift tax and to preserve famly assets.
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MR.  MANLEY directed attention to Section 1, which offers
statutory confirmation for the office of trust protector and
trust advisor. A trust protector is comonly used in trusts. A
trust protector, he explained, acts as a court of appeals for
the surviving spouse if the institutional trustee is
unreasonable. This trust protector is particularly inportant in
perpetual or long-termtrusts. He said this [change] and others
make Al aska's trust |aw better.

Nunber 1640

JONATHAN BLATTMACHR, Partner, M| bank, Tweed, Handley & Md oy,
informed the conmttee that he is a nmenber of the Al aska,
California, and New York Bar [Associations]. He said that his
firm has had dozens of clients who have created trusts in
Al aska. This legislation will allow Alaska to stay in the
forefront of the trust business, which is a free and clean
busi ness no matter the |ocation. The aforenentioned is why so

many jurisdictions are trying to better their |aws. Even New
York is considering meking changes, including possibly
elimnating its inconme tax on trust incone. Al aska al ready
enjoys that. M. J. Blattmachr urged the commttee's support of
the | egislation. He echoed earlier testinony that [the trust
industry] is one in which one nust constantly keep ahead and
thus this won't be the last tine that there will be a request to

make changes to better Al aska's |aw.

REPRESENTATI VE GRUENBERG noted that committee nenbers shoul d' ve
received coments from the Alaska Child Support Enforcenent

Di vision (CSED). Basically, he remarked, the CSED speaks on
behalf of one class of creditors: those who are owed child
support. However, he believes that many of the CSED s comments
reflect the views of other creditors. Representati ve G uenberg

surm sed that the CSED views one of the problems with HB 212 as
being that it allows people to shield their assets from
legitimate creditors. Since the only contact the settlor or
donor has to make with Alaska is to create a trust in Al aska,
people with no contact at all with the state could use the state
as a haven for avoiding creditors. Therefore, Representative
G uenberg noted he was concerned with sone of the provisions
allowing people to use [trusts] as a shield for «creditors,
because the bar is raised for proving fraud in various areas.

MR J. BLATTMACHR recalled his involvenent in Al aska's original
l egislation in 1997 when he nmet with a nunber of departnents,
including those charged with the duty of [collecting] child
support. The existing law, he renmarked, specifies that no one
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can create an Alaskan trust and avoid the clainms for child
support if that individual is behind in child support paynents.
Furthernore, with these type of trusts, no matter whether they
are created in Al aska, Delaware, Rhode Island, or Nevada, one
cannot receive a discharge in bankruptcy for child support in
the United States. Therefore, even if a parent decides to
catch-up on his/her child support, that parent can't then place
his/her assets in a trust in Alaska in order to never pay any
nore child support.

MR J. BLATTMACHR said that won't work because there is an
explicit provision in the United States bankruptcy |aw that says

child support, alinony, and eight other categories, including
intentionally harmng someone, cannot be discharged. The
ability to obtain the child support at sone point, even after
the child is of mmjority, [is still there] because the trust
will be in Alaska and before the court. The court could specify
that whenever this individual receives a distribution - the

i ndi vidual who is behind in child support paynents - there mnust
be notice to the child welfare division, to the custodial
parent, and to the child if the child is an adult. Ther ef or e,
t hose assets can be attached. He noted that he met with [CSED
in 1997] and the division withdrew its opposition once the
af orenenti oned was expl ai ned.

MR J. BLATTMACHR turned to the general question of taking
advant age of creditors. Throughout the United States, in every
state, a person can transfer assets to sonmeone else either
outright or in trust. Once those assets are transferred, those
assets are no longer [available] for the clainms of that person's
creditors unless the creditor can prove it was a fraudul ent
transfer. For exanple, in 1994 when M. J. Blattmachr's firm
first started maki ng noney, he took his extra profits and placed
themin trust for his wife. This was before Alaska's trust Act
was enacted, so he created the trust under New York's |aws.
This neans that the assets are conpletely inmmunized against his

creditors and against his wife's creditors - since she didn't
create the trust - unless the creditor can prove that it was a
transfer to defraud a known creditor. Al aska | aw essentially

says the sane thing.

MR. J. BLATTMACHR noted, however, that Al aska has allowed for a
pure discretionary beneficiary, which would forever prevent
permanent|ly subjecting the assets of the trust to the clains of
creditors. The aforenentioned is in line with the federal |aw
specifying that a pension plan is forever protected from clains
of creditors. Therefore, he said, he didn't believe [HB 212]
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does anything extraordinary. The changes nmade [in the CS]
include clarifying during litigation where the burden of proof
will fall, and providing the judge an easier tinme in determning
whet her there is a fraudulent claim The [CS] al so changes the
charitabl e remainder trust, which is a trust that an individua

creates which will wultimately go to charity, such that the
interest in the charitable remainder trust is protected from
clainms of creditors. Charitable renmminder trusts are a creature
of federal law, and although it's possible that federal |aw
woul d provide protection, [the desire with the CS is to make
that clear in Al aska.

Number 1107

DAVI D SHAFTEL, Estate Planning Attorney, began by informng the
commttee that he is a nenber of the informal group of estate
pl anning attorneys that have worked on inproving the trust
statutes in Alaska. A nunber of good statutes have been enacted
since 1997 he opined. He relayed that the informal group feels
that this particular statute continues to clarify in Al aska |aw
as it relates to trusts. As a practicing estate planning
attorney who deals with clients daily on these nmatters, M.
Shaftel said that the residents of Al aska have benefited
tremendously from the legislature's work in this area. He
related that all [of the nenbers of the informal group]
recommend this |egislation.

REPRESENTATI VE GARA noted that in his district there is a ground
swel | of support for this |egislation.

Number 0933

RICH HOWESCH, Attorney, inforned the conmittee that there is
support for this legislation in Fairbanks. He concurred with
the comments of the previous wtnesses. There is no doubt that
Al aska has seen an increase in its trust business since 1997, he
remar ked, and relayed his belief that this legislation wll
further nurture the trust industry in Al aska.

Number 0884

RI CHARD THWAI TES, Estate Planning Attorney; Chairnman, Al aska
Trust Conpany, informed the commttee that he has been an estate
pl anning attorney in Alaska for 29 years and has been involved
with the developnment of the original trust |egislation. He
remarked that the trust industry is a conpetitive industry, and
that nore and nore practitioners are comng to Al aska and using
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the Alaska trust system This |legislation helps Al aska stay [at
the top of the trust industry], he added.

REPRESENTATI VE GARA returned to the situation in which there
isn't enough noney to pay a child support obligation when a

trust is created. Al though he said that he feels confortable
that it's not a problem he requested that M. Thwaites comment
on the matter. He asked if his understanding is correct that

before a trust is signed and authorized in this state, an
affidavit of solvency is signed, and that the Affidavit of
Sol vency includes a paragraph in which the applicant swears that
he/she has no debts beyond their ability to pay and that
creating a trust won't thwart the individual's ability to
fulfill his/her financial obligations. He asked if that
paragraph is signed for each trust in the state.

MR. THWAI TES answered that the Affidavit of Solvency docunent
included in the coomttee packet is one the Al aska Trust Conpany
requires before accepting a trust for admnistration. He opined
that generally speaking, an estate planning attorney should have
sone such docunent. He pointed out that the docunent used by
the Al aska Trust Conpany specifies that no nore than half of an
individual's resources are being placed in a trust. He noted
that there is a simlar concept in the securities law for a
gqualified investor. There is no intention, he said, for these
[trusts] to be used to defraud creditors. Furthernore, the cost
of establishing and administering these trusts 1is fairly
significant and, thus, it isn't sonething that a smaller estate
woul d undert ake.

Number 0603

REPRESENTATI VE GARA asked if it's standard to receive sone
assurance |[simlar to that provided by the Affidavit of
Sol vency] before a trust is entered into.

MR THWAITES noted that there are five conpetitors in the
[trust] industry in Alaska and due to privacy |laws, he couldn't
speak to the practices of the conpetitors. He specified that
[the Al aska Trust Conpany] has always [used the Affidavit of
Sol vency docunent].

MR. SHAFTEL pointed out that if the transfer results in the
settlor being insolvent, that in itself is a strong form of
evidence that the trust was created with an intent to evade
creditors. Wth regard to the practice of attorneys, M.
Shaftel relayed his belief that since 1997, [practically all] of
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the estate planning attorneys in Anchorage have used the
Affidavit of Solvency and have required financial statenents
with CPA verification as well as an agreenent from the client
whi ch specifies that all of the representations of the client's
financial condition are accurate. He relayed his belief that
the practitioners are very careful that the trust isn't used to
evade existing creditors.

MR. GREER concurred with M. Shaftel's coments. He recomrended
that those having questions with regard to the Al aska experience
wth self-settled trusts read M. Shaftel's article on the
nmatter.

CHAIR MGU RE noted that M. Shaftel's article is part of the
comm ttee packet.

Number 0356

MR J. BLATTMACHR concurred with M. Shaftel that if an
i ndi vidual nmakes a transfer and renders hinself or herself
insolvent, that's a per se a fraudulent transfer. For exanpl e,
if an individual with debts of a mllion dollars takes assets
worth $300 million and transfers them to an Al aska trust, the
i ndi vidual has made a fraudulent transfer and the trust, under
Al aska law, will not provide any asset protection. That is the
rule throughout the United States and hasn't been changed by
prior Alaska legislation or this |egislation. Additionally, in
order to performan Alaska trust, the individual has to be up to
date with child support paynents. Therefore, this legislation
woul d seem to encourage people to catch up.

MR J. BLATTMACHR said that from experience wth his own
practice, virtually all banks, trust conpanies, and attorneys
i nsist upon a statenent of solvency because assisting sonmeone in
bankruptcy fraud is a go-to-jail crine under federal |aw and

makes the [attorney] secondarily liable for damage done to
creditors. Therefore, every attorney that he knew of who
perforns asset protection is extrenely careful to ensure that
there is nothing that wll render a particular creditor
i nsol vent, because of the possibility of being civilly liable
for it and the possibility of going to jail. Every year people

are prosecuted in the US. and sent to prison for bankruptcy
fraud.

VR, D. BLATTMACHR offered his understanding that nost

institutions use the [Affidavit of Solvency] docunent or one
simlar toit.
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Number 0189

REPRESENTATI VE CGRUENBERG asked if there is currently a
requirenent in law that the settlor file an Affidavit of
Sol vency.

MR. THWAI TES answered, "Not that |'m aware of."

REPRESENTATI VE GRUENBERG pointed out that wth real estate
transacti ons, the legislature has required a disclosure
statenent to be given to the buyer for the purpose of protection
agai nst real estate fraud. [ The Affidavit of Solvency] would
provi de various protections. Therefore, he asked if those
behind this legislation wuld have a problemw th requiring that
the settlor maintain such an affidavit on file, with its filing
being a continuing Affidavit of Solvency and, thus, requiring
any change to be di scl osed under oath.

MR THWAITES said he didn't want Alaska to have a |list of
negative checks against Al aska's trust i ndustry in its
conpetition with Nevada, Rhode Island, and Del awar e.

REPRESENTATI VE GRUENBERG countered that he didn't want to have a
| ot of people defrauding creditors, which he viewed as higher
public policy.

MR. J. BLATTMACHR remarked that requiring the grantor to put in
an Affidavit of Solvency at the inception of the trust would be

potentially good for Al aska. However, he said he thought one
would be crazy to do it if it would render the individual
i nsolvent, because of the possibility of going to jail.

Furthernore, it's a fraudulent transfer and the creditor can get
[the funds] under the law of all states. He opined that making
sonmeone prove that he/she is solvent before being allowed to
create a trust denonstrates the seriousness of the matter to
soneone who m ght be considering such an option for the purpose
of evading creditors.

TAPE 03-29, SIDE A
Number 0025

MR, J. BLATTMACHR noted, however, that it may not be helpful to
require a grantor to continue to give such affidavits of
sol vency. As long as a grantor creates a trust in good faith

W thout intention to defraud, and is not insolvent at that tine,
the fact that he/she |ater becones insolvent is ignored under
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the |aw Thus, although it mght be good to require an
affidavit proving solvency when initially establishing a trust,
to require one periodically afterwards would not be practical,
since it would not have any |egal inpact.

MR. THWAI TES agr eed.

CHAIR McGQUI RE opined that requiring an affidavit initially is a
good suggestion and furthers the legislation's intent.

REPRESENTATI VE GRUENBERG, after noting that it is very difficult
to litigate fraudulent transfer cases and prove an intent to
defraud, turned to the concerns provided in witing by the Child
Support Enforcenment Division (CSED), specifically the concern
pertaining to Section 3, page 3, lines 11-12. The CSED docunent
says in part:

Section 3 of the bill increases the proof required to
prove intent to defraud creditors. Currently, we only
have to prove that the person intended in part to
defraud creditors. ... If the bill passes, we wll
have to prove that defrauding creditors was the
primary intent

REPRESENTATI VE GRUENBERG posited that the CSED is concerned that
use of the phrase, "nade with the primary intent to defraud”
rai ses the burden of proof.

MR J. BLATTMACHR opined that the CSED s concern is irrelevant
because, in order to create an effective "Alaska trust” to begin
with, one nust be up to date with child support paynents. He
acknow edged, however, that perhaps that phrase may make it
harder for a general creditor to prove that the transfer was
made with the intent to defraud.

REPRESENTATI VE CRUENBERG asked whether, in order to set aside
the fraudul ent conveyance under Alaska law, it nust be shown
that the primary intent was to defraud, or whether all that is
needed is to show that it was an intent in part.

Nunber 0360

MR. CGREER said that under Al aska |law, the burden of proof is a
preponderance of the evidence. The reason for inserting the
word primary, he explained, is that rarely will an individual
admt to a fraudul ent conveyance. I nstead, what it conmes down

tois letting the trier of fact determ ne whether or not certain
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badges of fraud exist. He nentioned that according to the First

Nat'| Bank v. Enzler case, there are a nunber of factors that
can be badges of fraud, one of which is sinply a transfer to a
child. He opined that insertion of the term primary was not

intended to raise the burden of proof beyond a preponderance of
the evidence; rather, it sinply clarifies that the trier of fact
is allowed to weigh all of the circunstances. Thus, for
exanple, if it is found that a trust was created for the benefit
of a child, that fact, in and of itself - that it was a transfer
to a child - would not be sufficient to constitute a fraudul ent
conveyance.

REPRESENTATI VE GRUENBERG noted that Version |, on page 4, lines
29- 30, keeps the current standard of a preponderance of the
evi dence. He relayed that his concern is not about the quantum

of proof - which is a preponderance of the evidence rather than
the standard of clear and convincing that is used in Delaware -
and it is not about the badges of fraud. | nstead, his concern

he said, is that under HB 212, "you're going to have to prove
., to set it aside, that the primary intent was to defraud a

creditor.” He said that he could not recall whether, under the
Enzl er case, other cases, and current law, it must be proven
that the intent to defraud is a primary intent. He said that

his feeling is that the CSED is correct, and that currently, as
long as there was "an intention” to defraud, the conveyance can
be set aside.

MR. GREER replied:

It can only be set aside if it's showmm by a
preponderance of the evidence that it was the intent
of the settlor, in transferring the assets to the
trust, ... to defraud [the] CSED. If they can

establish that, by a preponderance of the evidence,
then that transfer can be set aside. That's how | see
the law now, and how | continue to see the |aw even
under this bill

Number 0578

REPRESENTATI VE GRUENBERG said, "So ... if that were one of many
intentions, ... under current law it would be sufficient if you
could show that that was an intention; it would not, under

current |law, have to be the primary intention. Right?"

MR. SHAFTEL remarked that for 70 to 80 percent of his clientele,
asset protection is always a concern, as are tax reduction and
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asset nmanagenent. The point is, he added, if soneone has
multiple intents, one of which is asset protection, he/she wll
say that asset protection for a relative or spouse is one of

hi s/ her intentions. Thus, if that is enough to set aside a
transfer, he warned, that does away with a lot of bona fide
estate pl anni ng. He opined that HB 212, including this

provi sion, closes gaps in the current law relating to trusts and
the protection that trusts provide, and clarifies the areas of
that law that are of concern to those associated with the trust
i ndustry. He opined that current law is anbiguous and could be
construed a nunber of different ways. He said that if one's
primary intent is to defraud a creditor, then that transfer
shoul d be set aside; however, if asset protection is just one of
ten different intentions, for exanple, then it should not be
enough.

REPRESENTATI VE GRUENBERG turned to the word "defraud" on page 3,
line 13. He opined that the distinction between "defraud" and
"asset protection" is not sinply a "nice" distinction.
Def rauding neans to act dishonestly with the intent, basically,
to steal noney or [avoid a creditor's clain]; it does not nean,
in the general sense, to protect noney from potential future
creditors. For this reason, he indicated, he is concerned
because the |anguage now stipulates that the intent to actually
defraud a bona fide current creditor nust be a "prinmary"
i ntention.

MR. SHAFTEL opined that HB 212 would provide clarity in the very
area that Representative Guenberg has concerns about. He
suggested that current |anguage could allow a trier of fact to
go astray and set aside a transfer sinply because asset
protection was goal

REPRESENTATI VE GARA asked whether, if the |anguage was altered
to read "intent to defraud" instead of "primary intent to
defraud”, that would interfere with Alaska's ability to be
conpetitive in the trust market.

MR. THWAITES renmarked that it would hinder Alaska' s ability
slightly because other states' statutes are a little clearer,
adding that the goal of this legislation is to keep up wth
t hose ot her states.

Number 0989

CHAIR MGU RE nmade a notion to adopt Conceptual Amendnent 1: "I
want to allow the bill drafters an opportunity to work it [into]
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the right place, but, essentially, it wll say, '"A settlor of a
trust is required to sign an affidavit of solvency prior to the
creation of a trust."'"

REPRESENTATI VE CGRUENBERG said he strongly supports Conceptual
Amendnent 1, but cautioned that the term "affidavit of solvency”
will have to be carefully drafted so that it is simlar to what
"we have been given."

CHAIR McGU RE agreed, and assured nenbers that commttee staff
would ensure that all aspects of such an affidavit are
consi der ed.

REPRESENTATI VE GARA objected for the purpose of discussion. He
posited that they were trying to get at the sanme thing, but said
that if one could envision sonmeone who is trying to defraud a
beneficiary of a child support paynent, one could also envision
that that sanme person would try to get a trust drafted before
child support Kkicks in. Therefore, he opined, "you would want
to include that the person will have to state under oath that
they're not planning to defraud an anticipated child support
paynent .

CHAIR MGQURE said, "I like it - good friendly anendment -
like it." [Conceptual Anmendment 1 was treated as anended. ]
REPRESENTATI VE GARA added: "But | don't think we have to
i nclude that whole trust docunent. | think just the concepts

that you' ve discussed can be witten down nmuch nore briefly than
i ncorporating a whole affidavit."

CHAI R McGUI RE agr eed. She asked whether there were any further
objections to Conceptual Anendnent 1 [as anended]. There being
none, Conceptual Anendnent 1 [as anended] was adopt ed.

REPRESENTATI VE CRUENBERG said he still has concerns about the
intent |anguage on page 3, lines 11-13, Dbecause it is so
difficult to prove fraud in the courtroom He asked that the
| egislation be held over for the purpose of allowing him an
opportunity to discuss this issue further with the [interested
parties].

CHAIR McGQUI RE agreed to hold HB 212 [Version |, as anended] over
until [the next neeting].

HB 92 - CLERGY TO REPORT CHI LD ABUSE
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Nunber 1169

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO. 92, "An Act relating to reports by nenbers of
the <clergy and custodians of clerical records who have
reasonabl e cause to suspect that a child has suffered harm as a
result of child abuse or neglect.” [Before the commttee was
CSHB 92( STA) . ]

The commttee took an at-ease from3:10 p.m to 3:13 p. m
Nunber 1190

REPRESENTATI VE BOB LYNN, Al aska State Legislature, sponsor, said
that although no one is above the law, there nust first be a
| aw. He el aborat ed:

One only has to read the national headlines to
conclude it's long past time to mandate reporting by
clergy of actual or suspected sexual abuse of
chil dren. Doctors, and nurses, and teachers already
are required to report. Al aska's children and
Al aska's faith community are Al aska's nost inportant
and val uable resources, and resources nost worthy of
protection. That's why | introduced HB 92 .... I
believe HB 92 will be good for children, good for all
of our churches, and good for Al aska.

A couple points, please, before | proceed. Pl ease
understand that [it is] is not ny intent to cast
stones at any particular church, or any particular
i ndi vidual, or any particular group of individuals.

As a point of information and to avoid any
m sunderstanding of ny intent, | sent ny proposed
| egislation to our [Legislative Legal and Research
Services] in md-Decenber of 2002, ... long before

sone of the publicity we've seen recently involving
one of our archbishops ....

As another point of <clarification or perhaps even

di sclosure, I'"'ma practicing Roman Catholic, active in
ny church, but I'm here testifying strictly as a
| egislator and strictly as a |ayperson. | can speak
only of ny personal |ay-know edge of church practices

., and | don't speak for ny personal church or
anybody else's church or place of worship. | should

al so add, t hankful |y, there's been no personal
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i nvol venent of me or anyone in ny famly with any [of]
the situations which [have] pronpted ne to introduce
this bill.

Nunmber 1308
REPRESENTATI VE LYNN conti nued:

Headlines don't tell the entire story. No church has
a nmonopoly on sinners, whether they are clergy or non-
clergy, and certainly no church has a shortage of
people who find inaction nore convenient than action

It is neither fair nor accurate to conclude from
newspaper headlines that sexual abuse or failure to
report abuse is territory Ilimted to only one place of

wor shi p. A church [which] organizes a hierarchy of
clergy, such as the Catholic Church and several
ot hers, may actually have an easier reporting

situation than churches in which clergy report only to
their own congregation, where there is not one boss,
so to speak, and no single keeper of personnel
records.

The point is, however a church is organized, the

appal I i ng failure of any [ cl ergy] menber to
voluntarily report abuse should not becone an excuse
for bashing anyone's church. The surreptitiousness

i nvol ving sexual mstreatment of children and a
failure to report abuse [have] no denom national
boundari es. [ House Bill 92] is intended to protect
our children and strengthen the entire spectrum of our
faith communities by doing what common sense tells us
needs to be done. All 50 states have sone form of
mandated reporting of sexual abuse of children, and
many i nclude clergy anong the nandated reporters.

[ House Bill 92] does, in fact, provide a reporting
exception for penitential comuni cat i on, comonl y
known as confession. The ... right of confession - in
ny faith famly, we call it a sacrament - ... is not
generally well understood outside churches that
practice it. It's wunderstandable that sone nmay

bel i eve exclusion of mandatory reporting of confession
in HB 92 is unfair to churches that don't practice a
formal rite of confession. The only thing | can say
is, this hearing and this bill are not the place to
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debate the theology of confession or any other church
doctrine or practice.

Nunber 1402
REPRESENTATI VE LYNN went on to say:

It may also not be comonly known that the right of
confession is not |imted to [the] Roman Catholic
Chur ch. O her churches have a simlar special right
of confession, including Episcopalians and the various
ort hodox churches such as the G eek Othodox, Russian
Othodox, and the Othodox Church of Anmerica. Sone
wel | -nmeaning person is sure to ask the question, and
it's an under st andabl e questi on, "What ' s nor e
inmportant, reporting child abuse or protecting the
seal of confession?" And, frankly, the answer to that
is above ny pay grade, and | suppose God woul d have to
answer that. The reality 1is, however, that the
absolute protection of the seal of confession goes
back to biblical days, and priests have suffered
execution rather than reveal whatever is contained in
a confession.

Wth this in mnd, we can see that no state law is
going to trunp the seal of confession even though sone
states have seen fit to have this unenforceable law in
their statute books. What ever, HB 92 woul d probably
enconpass - and, admttedly here, |'m guessing - over
95-98 percent of the abuses they should be reporting,
and better sonething than nothing. A case can also be
made that everyone should be mandated to report sexua
abuse and, in fact, sone states have that very |aw.
At sone point perhaps we should visit that option, but

now is the time to put clergy on the nmandated

reporting |list. O course, not every allegation of
abuse is valid; properly reported, an allegation can
be investigated and, [1f] necessary, guilt or
i nnocence [can] be determned by [a] proper court of
| aw.

Nunber 1462

REPRESENTATI VE LYNN concl uded:

There can be no due process of |aw, however, wthout a
| aw. [ House Bill 92] has a very broad range of
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support, including the direct letters of support from
the Russian Othodox Diocese of Sitka and Al aska, the
[ Epi scopal Di ocese of Al aska], Pastor John Hunn of the
Anchorage Gace Church, the governnent relations
departnment of the Seventh-day Adventist Church, the
Al aska Catholic Conference, and Anchorage Bapti st
Tenpl e of which Jerry Prevo is the pastor. M. Chip
Wagoner of the [Alaska] Catholic Conference is here
Wi th us today and he nmay be able to answer sone of the
questions as HB 92 pertains to his catholic comunity.

[House Bill 92] has had two hearings in the House
State Affairs [Standing] Conmittee and two of your
menbers were very positive participants in those
hearings, and they'd be able to confirm how thoroughly
we checked over this bill. In summary, no one of any
age or situation should suffer sexual abuse. My bill
sinply adds clergy, who treat the health of the soul
to the current list of nandated reporters, a |ist that
i ncludes doctors, nurses, and teachers. I think the
requi renent for clergy to report suspected child abuse
is both reasonable and too |ong overdue. [ House Bill
92] is not a panacea - and no legislation is a panacea
for anything - but it is a practical step in the right
direction. Qur faith comunities and our children
need the added protection of HB 92 to help root out
perverts and their enablers, and to preserve the
reputation of our faith comunities. And with that
said, | respectfully ask your support of HB 92.

Nunber 1545

FLOYD SM TH, Consul t ant, Alaska District Council of the
Assenblies of God, said that there are three issues he wshes to
di scuss. One is the confidentiality clause, another is who is
included as clergy, and the last is the imunity provision
contained in the bill. He noted that Al aska D strict Council of
the Assenblies of God conprise 84 churches ranging from the
Arctic Slope to Wangell; some of their churches have |ess than
100 [parishioners] and sone have nore than 2,500 or 3,000
[ pari shi oners]. He warned that the Alaska District Council of
the Assenblies of God will have sonme substantial difficulties

neeting all the terms and conditions of HB 92 because of the
wi de variance in their churches' resources.

MR SMTH rel ayed, however that his organization has now, and
has had for many, nany years, a zero tolerance policy wth
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regard to child abuse, adding that his organization routinely
reports suspected child abuse. Regardless, he opined that HB 92
cont ai ns defi ci enci es. He turned to proposed Sec. 47.17.021 -
reports by clergy nenbers - which provides that there will be an
exenption in reporting of child abuse if the child abuse is
| earned of during a penitential communication - in other words,
during a confession. He said that Alaska D strict Council of
the Assenblies of God would nuch prefer that the commttee | ook
instead at the Alaska Rules of Court, specifically Al aska Rules

of Evidence Rule 506, which says in part, "A communication is
confidential if nade privately and not intended for further
disclosure ...." He noted that in the Al aska Rules of Evidence

Commentary, it says of Rule 506:

It recognizes that the need for a private enclave for
spiritual counseling is not confined to those whose
religion requires confession, but extends to all who
attenpt to lead righteous lives wth the aid and
confort of their religion and religious advisers.

MR. SM TH suggested that the commttee may w sh to consider
replacing the word "penitential™ with the word "confidential";
he opined that doing so would be in accord with Rule 506. He
al so suggested striking lines 19-23, from page 2, beginning with
the words, "[who,] in the course of the discipline or practice

of ". He said that the problem with this language is that with
regard to protestant denom nations, the term "duty" - now
| ocated on page 2, line 22 - beconmes a termof art, one which he

finds alnost inpossible to define in terns of his organization's
m ni sters.

Nunber 1782
MR SM TH el abor at ed:

W have an obligation, under our church discipline or
custom or tenants or however you wi sh to phrase it,
that when a parishioner or other person approaches a
mnister and says, "I'd like to talk to you about
this; this is something I need to get off ny chest,"”

that this is intended and is understood to be a
confidential comunication just as if the person had
entered [a] confessional booth at the cathedral. To
extend to one denomination a right of confidentiality,
which is denied to another, begins to nove toward very
serious and substantial constituti onal i ssues  of
establishment of religion, equal protection of the
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| aws, and, frankly, 1I'm not sure if we have tine to
get into that. But we feel strongly that we are
entitled to the sane protection [of] confidentiality
as extends to any other religious denom nati on.

MR SM TH then turned to the issue of defining clergy. He noted

that as currently stated in HB 92, "'clergy nenber' neans a
bi shop, pastor, priest, mnister, rabbi, religious healing
practitioner, or person in a simlar |eadership position of a
chur ch, tenpl e, religious denom nati on, or religious
or gani zati on". He remarked Rule 506 is nuch nore concise,
relaying that it says, "A nenber of the clergy is a mnister,
priest, rabbi, or other simlar functionary of a religious

organi zation, or an individual reasonably believed so to be by
t he person consulting the individual."

MR SMTH said he assunes that the term "priest"” includes a
bi shop; thus including the term "bishop” is not necessary. He
al so said he assunes that the term "pastor” includes a mnister
but maybe it doesn't, he then acknow edged. He expl ai ned t hat
the Alaska District Council of the Assenblies of God has nany
i ndi vidual s who assune | eadership positions, such as those who
| ead bi ble study groups and altar attendants. He asked whet her
all such people would beconme nandated reporters. If so, he
remar ked, his organi zati on would have great difficulty with that
stipul ation.

Nunmber 1889

MR SMTH then turned to As 47.17.050, which says in part wth
regard to immnity, "a person who, in good faith, nakes a report
under this chapter ... is imune from civil or <crimna
liability". He said that wupon reading that |[|anguage, it
occurred to him that "we do not have any presunption in that
| anguage, that it is presunmed that this report is made in good

faith.” Bearing in mnd that the law requires a person to
report imrediately, and in no case longer than 24 hours, he
opined that "this" is an invitation to a lawsuit and is "a
| urking problem"™ He nentioned that he is investigating whether
this provision of current |aw has been utilized. He suggested
that the conmittee do sonme research to determ ne whether "this
immunity provision"” is adequate. He said he would prefer a

presunption, which can only be overcone by clear and convincing
evi dence.

REPRESENTATI VE GARA, after not i ng t hat there (IS no
confidentiality provision for clergy with regard to el der abuse,
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asked why there should be such a provision with regard to child
abuse.

MR. SM TH suggested that the bill should be held over to the
next session in order to allow nore tine for research on that
i ssue.

REPRESENTATI VE LYNN, with regard to the definition of «clergy
menber, said that the term "bishop" was included to accommodate
concerns raised by the Church of Jesus Christ of Latter-day
Sai nts, whose bishops perform functions simlar to mnisters and
priests. He said that originally, the definition was witten
nore narrowy in order that it not include everybody that works
in some capacity for the church; the definition was intended to
just enconpass the "actual practicing |eadership of the church.”
Wth regard to the term "penitential comrunication”, he noted
that that |anguage is used without a problem in several other
st at es.

REPRESENTATI VE GARA remarked that "penitential" is defined to
mean the confession of sonebody who has done sonething wong,
sonebody who has done sonething that they feel guilty about. He

said, "It's alnbst an irony that we are protecting people who go
to clergy, who have done sonething wong, and we are not
protecting the victim" He opined that the current |anguage in
the bill would require clergy to report abuse if a victim

discloses it, but in using the term "penitential comrunication”,
anything revealed by the aggressor wuld not have to be
reported.

REPRESENTATI VE LYNN clarified that anybody who walks into a
confessional is called a penitent, regardl ess of whether he/she
is the victimor the aggressor.

Nunber 2266

W LLI AM MOFFATT, Staff to Representative Bob Lynn, Al aska State
Legi slature, sponsor, said that in his faith community, if
sonebody conmes to confession, regardless of who it is, he, as a
priest, cannot reveal what is said even if given perm ssion by

the penitent. He noted, however, that just because sonebody
conmes to confession, it does not automatically mean that he/she
wi |l get absolution. In his church, he remarked, if he won't

gi ve soneone absolution, no other priest can. He indicated that
he would tell soneone who confesses to a crine that he/she is
not going to get absolution until he/she reports that crinme to a
civil authority. He opined that wth regard to regular
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conversations, clergy have a duty as citizens to report abuse of
any kind. He remarked that repentance is not just feeling sorry

for one's actions; rather, it includes being sorry for an
action, being wlling to do sonething about it - to nmake anends
- and following through with [naking anends]. He opined that

the [confidentiality provision in] HB 92 is intended to
recognize that sone religions have a certain centuries-old
tradition.

TAPE 03-29, SIDE B
Number 2345

JOANNE d BBENS, Program Admi nistrator, Central Ofice, Division
of Famly & Youth Services (DFYS), Departnent of Health & Soci al
Services (DHSS), said that the DHSS supports the intent of HB 92
to include clergy nenbers in the list of nandated reporters.
However, she asked the committee to exam ne the provision that
exenpts the reporting of neglect. She el aborated:

The departnment feels that, as nmandated reporters,
clergy should be required to report everything that

all current nmandated reporters are required to
report. | know there's been sonme concern in previous
heari ngs about that issue and, ... for clarification
purposes, | just wanted to share with the committee
the fact that, ... first of all, issues of neglect are
the nunber one  nost reported type of child
mal treat ment nationally. | ssues of neglect ... also
result in long-term danages to children, even nore so
than sone other types of abuse. And we could

certainly share with the commttee docunentation of
that through national studies and those types of
things. Child deaths related to neglect are alnbst on
an equal keel with child deaths related to physical
abuse, | ooking at a nunber of national studies.

There's been sone concern that [including] neglect may
mean having to ... file a report with the division or
with |aw enforcenent because a family is poor and does
not have sone of the financial abilities or other

abilities to nmeet the needs of their children. And
that's certainly not the case. And when we train
mandatory reporters - which we would do for clergy as
well - we would, of course, include that in our

training. So when we're tal king about making reports
to the division regarding neglect, we're tal king about
instances where famlies wmy have the resources,
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t hensel ves, to provide for the physical needs of their
children [but] refuse to do so; [they] don't take
adequate care of their kids. W nmay be tal king about
famlies where assistance has been offered [but]
refused.

Nunber 2229
MS. G BBENS went on to say:

Quite often, reports of neglect allow us to intervene
early with a famly, to maybe prevent future and nore
severe abuse. And neglect calls often don't result in
taking custody of a child, but often result in the
division being able to facilitate services for a
famly. For instance, you m ght have a single nother
and naybe there's been a long-term pattern of ... not
being able to adequately feed ... or clothe her child,
and she's struggling because she doesn't know whet her
to stay honme ... but needs to find a job, and doesn't
have t he resources.

Wth our involvenent, we can help her get daycare, and
pay for that, for her child. So, in essence, ... we
would like the <conmmttee to ... reconsider not
including the neglect issue in terns of the mandatory
reporting, because we really do feel ... [that] we
have the sanme goals as clergy nenbers do ... in terns
of the health and safety of their parishioners and
people that they care for, and see this as a way for
us to potentially help famlies that may not be able
to get the help they woul d ot herw se.

CHAIR MGU RE thanked M. Gbbens for her testinony, and
mentioned that there mght be an anendnent that would address
the i ssue of neglect.

Number 2157

TED BOATSMAN, Reverend, and Superintendent, Alaska District
Council of the Assenblies of God, relayed that his organization
has a zero tolerance policy regarding abuse of children, wonen,
and the elderly. He noted that his organization has renoved the
credentials of those who have violated that policy. He rel ayed
t hat he wanted HB 92 to be denomnationally friendly,
acknow edgi ng, however , t hat t hat m ght be difficult,
particularly with t he use of t he term "penitentia
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conmuni cati on". He said that as a protestant, he sees hinself
having to defend which conversations were intended to be private
and confidential, and which were not.

MR. BOATSMAN added, therefore, that he supports the |anguage in
Rule 506, as previously nentioned by M. Smth, regarding
comuni cations and clergy nenbers. He then turned to the term
"simlar |eadership position" on page 3, line 2, of HB 92. He
said he is assumng that this term includes church elders, who,
al t hough not ordained in his organization, are held to very high
spiritual standards, and who also find thenselves in positions
simlar to actual clergy. He opined that HB 92 is a good idea
that just needs to be adjusted a bit to ensure that it is
denom nationally friendly and doesn't create liability issues
for certain religions but not others.

Number 2002

CH P WAGONER, Lobbyist for the Alaska Catholic Conference
("Conference"), explained that the Al aska Catholic Conference is
made up of the three Roman Catholic bishops of Alaska, and is
the vehicle "they" use when speaking on public policy matters.
He said that the Conference supports HB 92 and, after hearing
Ms. G bbens's testinony, would support putting the term
"neglect” back in the bill. Turning to the issues raised by M.
Smth, he said that the Al aska Rules of Evidence, Rule 506, "do
not provide any sort of an exception unless there's a case
action or proceeding currently in court.” Therefore, in order
to use [Rule 506], the statute itself nust contain the |anguage
of that rule.

MR, WAGONER went on to say:

[ The] position of our church is, nunber one, our
priests and our bishops and what we call our fulltinme

mnisters ... - all pastoral mnisters - of the
di ocese of Juneau are to assune that they are
mandatory reporters. So if we have our director of

religious education or anyone else that hears a report
of sexual abuse or neglect, they are to assune that
they are nmandatory reporters and should report it.
And whether you pass the law or not, that is the
position of our diocese, and it's the position of the
Anchorage archdi ocese. And the Fairbanks diocese,
whi ch has a brand new bishop, is currently review ng
their policies, but I'msure that would probably apply
t here too.
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The one time that our church would not report
al | egati ons of suspected sexual abuse or neglect is in
t he very narr ow sacr anent of penance and
reconciliation. So if a person cane to one of our
priests and wanted to talk about their marriage
probl enms, and sexual abuse canme up, we would be

reporting it, whether you pass the law or not. |If one
of them cane and said sonething about a neighbor to
the priest, it would be reported. It is only in the

very narrow exception, per our church's policy, of the
sacranent of penance and reconciliation where we woul d

not report it. And the sacranent of penance and
reconciliation, depending on which book you want to
read, actually started in the second century. The

formwe know today started in the fifth century.
Nunber 1883
MR. WAGONER read from an unspecified docunent:

What happens in the sacranent of penance and
reconciliation is alnost nore than one can inmagine.
If we could neet Jesus today, we would expect to be
received with Ilove and conpassion because he is
perfect and knows what it is to forgive. I nst ead, we
confess to an ordinary human being who represents
Jesus Christ sacranentally.

MR. WAGONER added that his church has seven sacranents, of which
"this is one, and they all flow directly from Jesus Christ."
Noting that he was quoting from Pope John Paul 11, he said:

In faithfully observing the centuries old practice of
the sacranment of penance, the practice of individual
confession, with a personal act of sorrow and the
intention to anmend and nmake satisfaction, the church
is therefore defending the human soul's individual

right - man's right to a nore personal encounter wth
the crucified forgiving Christ, wth Christ saying,
t hr ough t he m ni ster of t he sacr anent of
reconciliation, "Your sins are forgiven; go, and do

not sin again."
MR. WAGONER said his church would like, at the very least, to

see the narrow exception pertaining to information revealed
during the sacranent stay in the bill, although he acknow edged
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that other churches may not have the sacranent. He assured the
committee that [aside from that exception] anytinme those other
churches would be required to report sonething, so, too, would
his church. In response to questions, he said he would find out
for the commttee who can receive the sacranent.

REPRESENTATIVE GARA opined that it is that very narrow
definition of the sacranment that causes the problem He
el abor at ed:

Most other religions have an equivalent thing, but
that is not as narrowmy defined. ... Many other
religions have a confidential comunication that you
can have with a religious |eader, which, in your
church, would be reportable, but they don't have a
sacranmental confession. And, so, | don't think we can
wite the bill that would just allow an exception for
the sacranental confession wthout having an equal
protection problem for the other religions. But ,
then, if we extend the definition to be broad enough
t hat it also covers confidenti al conmuni cat i ons
between a <clergy and a nenber, which would be
reportable by the Catholic church if it were outside
of the sacranment and confessional context - if [we]
extend the definition to cover those things - now
we're covering things that would be reportable by your
church, but [only] to be fair to the other churches.
And | don't know that that's the proper way to go
about it, either.

Nunber 1644

MR. WAGONER, in response, asked that his church not be penalized
sinply because other churches have chosen not to have the
sacranment of confession, which he characterized as being at the
heart of his church for centuries.

REPRESENTATI VE LYNN, in response to a request by Chair MGQuire,
said he would provide the commttee with information regarding
the reporting requirenents in other states.

CHAIR MGU RE remarked that it is inportant to ensure that one
religion"s right to confidential communication is not being
protected nore than the rights of other religions.

MR. WAGONER noted that information regarding other states can be
found in a docunent produced by the National d earinghouse on
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Child Abuse and Neglect Information, which is a service of the
Children's Bureau; Adm nistration on Children, Youth and
Fam | i es; Adm nistration on Children and Famlies; uU. S.
Departnent of Health and Hunman Servi ces.

CHAIR MGU RE relayed that M. G bbens has indicated that she
wi |l provide that docunent to the committee.

MR. WAGONER said that according to his understanding, in only
New Hanpshire and Wst Virginia is the confessional not
privileged, and sone states sinply require "all persons” to be
mandat ory reporters. In response to a question, he said he
would research whether people who go to confession are
encouraged to turn thenmselves in to |law enforcenent for acts
that may warrant it.

CHAIR MGU RE noted that with the attorney-client privilege,
there is a distinction between past acts and future acts in that
attorneys are required to report possible future acts. She
asked whether there is sonmething simlar for information
reveal ed in the confessional.

[ Al though inaudible on the tape, M. Wgoner indicated that
there is not.]

Nunmber 1398

REPRESENTATI VE GARA thanked M. Wagoner for being willing to
have the reporting of neglect added back in the bill. He then
again raised the point that clergy are, by statute, required to
report instances of elder abuse, regardl ess of where or when it
is |learned of. He opined that this is also the right approach
to take on the issue of child abuse, noting that the conpeting
concerns of protecting sonebody from harm and protecting
soneone's confidentiality are common to both types of abuse. He
said it seens to him that protection from harm is nore
i nportant. He asked M. Wagoner for the church's position
regarding the distinction between the reporting requirenments for
el der abuse and the reporting requirenents for child abuse.

MR. WAGONER rel ayed that in the eyes of the church, there is no
di stinction between elder abuse and child abuse: t he sacranent
is inviolate for both. He said he would be very surprised to
| earn that there have been any reports of elder abuse that cane
frominformation | earned in the confessional.

REPRESENTATI VE GARA sai d:
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| think we recognize that if we ... decided not to

grant a privilege, ... as a matter of conscience, sone
menbers of the clergy would not obey it. And t hat
woul d probably be the reality. And that's probably
the reality in any other states. So, | understand
t hat .

REPRESENTATI VE SAMJELS remarked that |acking an exception for
information revealed in the confessional, the |egislation would
be crimnalizing priests.

REPRESENTATI VE GARA poi nted out, however, that such is already
t he case regardi ng el der abuse.

REPRESENTATI VE GRUENBERG opi ned that both sets of |aws should be
congruent: either there should be reporting w thout exception
for both types of abuse, or there should be an exception
pertaining to information revealed in the confessional for both
types of abuse.

CHAI R McGU RE asked whether there are any reporting requirenents
in statute for spousal abuse.

Nunmber 1236

M5. G BBENS said that donestic violence is addressed in a couple
of ways. She relayed that AS 47.17.035 speaks to the duties of
the departnent with regard to donestic violence cases, and that
AS 47.17.020(h) says:

This section does not require a person required to
report child abuse or neglect under (a)(6) of this
section to report nental injury to a child as a result
of exposure to donestic violence so long as the person
has reasonable cause to believe that the child is in
safe and appropriate care and not presently in danger
of mental injury as a result of exposure to donestic
vi ol ence.

M5. GBBENS noted that AS 47.17.035 stipulates that the
departnment nust develop protocols with the Council on Donestic
Vi ol ence and Sexual Assault (CDVSA). She said that if the issue
of donestic violence arises during an investigation of child

abuse, "it needs to be sonmething that has to be screened for
and then ... a decision needs to be nade about the appropriate
protection of the child." She added that the departnent is
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required to nake reasonable efforts to protect the child and
prevent the renmoval of the child fromthe custody of the parent
who is not the donestic violence offender.

REPRESENTATI VE GARA surm sed, then, that currently there are no
specific reporting requirenents regardi ng donestic viol ence.

CHAI R M@JI RE announced that HB 92 woul d be hel d over.

REPRESENTATIVE LYNN asked for the commttee's assistance
regardi ng specific changes.

REPRESENTATI VE SAMJELS asked Representative Lynn whether he had
any objection to replacing the | anguage pertaining to neglect.

REPRESENTATI VE LYNN said he did not, noting that it was part of
the original bill.

REPRESENTATI VE GRUENBERG nentioned that at the next neeting, he
would be offering an anmendnent that would incorporate M.
Smth's suggestion regardi ng Rul e 506.

REPRESENTATI VE GARA nentioned that perhaps instead of bringing
in the entirety of Rule 506, the same goal could be acconplished
sinply by changing "penitential comrunication" to "confidenti al
communi cati on".

CHAIR McGUIRE, after sone conmittee discussion, noted that at
the next hearing, one of the issues that would be addressed
would be the differences between the reporting requirenents in
HB 92 and the el der-abuse statute.

[HB 92 was hel d over.]

ADJ OURNMVENT

Number 0910

There being no further business before the commttee, the House
Judi ciary Standing Conm ttee neeting was adjourned at 4:17 p.m
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