ALASKA STATE LEG SLATURE
HOUSE JUDI CI ARY STANDI NG COW TTEE
March 31, 2003
3:05 p.m

MVEMBERS PRESENT

Representative Lesil MGQuire, Chair
Representative Jim Holm
Representati ve Dan Ogg

Represent ati ve Ral ph Sanuel s
Representative Les Gara

MVEMBERS ABSENT

Representati ve Tom Anderson, Vice Chair
Representati ve Max Gruenberg

COWM TTEE CALENDAR

HOUSE BI LL NO. 25

"An Act relating to health care decisions, including do not
resuscitate orders and the donation of body parts, and to powers
of attorney relating to health care, including the donation of
body parts; and providing for an effective date.”

- MOVED CSHB 25(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 18
"An Act relating to the liability of parents and |egal guardi ans
of m nors who destroy property."

- MOVED CSHB 18(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 214

"An Act relating to the recovery of punitive damages agai nst an
enpl oyer who is determned to be vicariously liable for the act
or omssion of an enployee; and providing for an effective
date."

- HEARD AND HELD
PREVI QUS ACTI ON
BILL: HB 25

SHORT TI TLE: HEALTH CARE SERVI CES DI RECTI VES
SPONSOR( S): REPRESENTATI VE( S) WEYHRAUCH, Ogg

HOUSE JUD COW TTEE -1- March 31, 2003



Jrn-Date Jr n- Page Action

01/21/03 0038 (H PREFI LE RELEASED (1/ 10/ 03)

01/ 21/ 03 0038 (H) READ THE FI RST TI ME -
REFERRALS

01/ 21/03 0038 (H) HES, JUD, FIN

02/ 13/ 03 (H) HES AT 3: 00 PM CAPI TOL 106

02/ 13/ 03 (H Heard & Held

02/ 13/ 03 (H) M NUTE( HES)

02/ 27/ 03 (H HES AT 3: 00 PM CAPI TOL 106

02/ 27/ 03 (H Heard & Held

02/ 27/ 03 (H) M NUTE( HES)

03/ 06/ 03 (H HES AT 3: 00 PM CAPI TOL 106

03/ 06/ 03 (H Moved CSHB 25(HES) CQut of
Comm ttee

03/ 06/ 03 (H M NUTE( HES)

03/ 10/ 03 0488 (H HES RPT CS(HES) NT 7DP

03/ 10/ 03 0488 (H) DP: GATTO, WOLF, HEl NZE,
SEATON,

03/ 10/ 03 0488 (H) Cl SSNA, KAPSNER, W LSON

03/ 10/ 03 0488 (H) FN1: ZERQ( HSS)

03/ 26/ 03 (H JUD AT 1:00 PM CAPI TOL 120

03/ 26/ 03 (H <Bill Hearing Postponed to
3/ 28> -- Meeting Cancel ed --

03/ 28/ 03 (H JUD AT 1:00 PM CAPI TOL 120

03/ 28/ 03 (H) Heard & Hel d
M NUTE( JUD)

03/31/03 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 18

SHORT TI TLE: PARENTAL LI ABILITY FOR CH LD S DAMAGE

SPONSOR( S): REPRESENTATI VE( S) MEYER
Jrn-Date Jrn- Page Action
01/ 21/ 03 0036 (H PREFI LE RELEASED (1/10/03)
01/ 21/ 03 0036 (H READ THE FI RST TI ME -
REFERRALS
01/ 21/ 03 0036 (H STA, JUD
02/ 07/ 03 0153 (H COSPONSOR('S): ANDERSON
02/ 20/ 03 (H STA AT 8:00 AM CAPI TOL 102
02/ 20/ 03 (H Heard & Held
M NUTE( STA)
03/ 06/ 03 (H STA AT 8:00 AM CAPI TOL 102
03/ 06/ 03 (H Moved CSHB 18( STA) Qut of
Comm ttee
M NUTE( STA)
03/ 10/ 03 0486 (H STA RPT CS(STA) 2DP 4NR 1AM

HOUSE JUD COW TTEE

March 31, 2003



03/ 10/ 03 0486 (H DP: LYNN, DAHLSTROM NR:
SEATON, HOLM

03/ 10/ 03 0486 (H) BERKOW TZ, WEYHRAUCH, AM
GRUENBERG

03/ 10/ 03 0487 (H) FN1: ZERQ( CRT)

03/ 26/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 26/ 03 (H -- Meeting Cancel ed --

03/ 28/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 28/ 03 (H Schedul ed But Not Heard

03/ 31/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 214
SHORT TI TLE: PUNI TI VE DAMAGES AGAI NST EMPLOYERS
SPONSCR( S) : REPRESENTATI VE( S) SAMUELS

Jrn-Date Jr n- Page Action

03/ 26/ 03 0640 (H READ THE FI RST TI ME -
REFERRALS

03/ 26/ 03 0640 (H JuD

03/ 28/ 03 0689 (H COSPONSOR( S) : ROKEBERG, MEYER

03/ 31/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE BRUCE WEYHRAUCH

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Spoke as the sponsor of HB 25.

LI NDA SYLVESTER, St aff

to Representative Bruce Weyhrauch

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Expl ai ned proposed anendnents to CSHB
25( HES) .

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Spoke as the sponsor of HB 18.
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Lobbyi st for State Farm I nsurance
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PAVELA LaBOLLE, President

Al aska State Chamber of Commrerce (ASCC)

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of HB 214.

MARCIA R DAVIS, Vice President and CGeneral Counsel
ERA Avi ation, Inc.
Anchor age, Al aska
POSI TI ON STATEMENT: Testified in support of HB 214.

M CHAEL J. SCHNEI DER, Attorney

Law O fices of Mchael J. Schneider, PC

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified that HB 214 does not neet the
goal s of the sponsor statenent.

RAY R BROMN, Attorney at Law

Dillon & Findley, PC

Anchor age, Al aska

POSI TI ON STATEMENT: Expressed concerns with HB 214.

KAREN CASANOVAS, Executive Director

Al aska Air Carrier's Association

Anchor age, Al aska

POSI TI ON STATEMENT: Urged the conmittee's support [of HB 214].

M CHAEL R WRSCHEM Attorney at Law
Anchor age, Al aska
PCOSI TI ON STATEMENT: Testified on HB 214.

ACTI ON NARRATI VE

TAPE 03-26, SIDE A
Number 0001

CHAIR LESIL MGJIRE called the House Judiciary Standing
Committee neeting to order at 3:05 p.m Represent ati ves
McGQuire, Holm Qgg, Sanuels, and Gara were present at the call
to order.

HB 25 - HEALTH CARE SERVI CES DI RECTI VES

Nunmber 0087
CHAIR Mc@U RE announced that the first order of business would

be HOUSE BILL NO 25, "An Act relating to health care deci sions,
including do not resuscitate orders and the donation of body
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parts, and to powers of attorney relating to health care,
including the donation of body parts; and providing for an
effective date.” [Before the conmittee was CSHB 25(HES), which
had been anmended on 3/28/03.]

Nunmber 0150

REPRESENTATI VE BRUCE  WEYHRAUCH, Al aska State Legislature,
sponsor, said that in response to sone of the comments at the
| ast hearing, he has sone anendnents for the commttee's
consi derati on.

The conmittee took a brief at-ease.
LI NDA SYLVESTER, Staff to Representative Bruce Weyhrauch, Al aska
State Legislature, turned to [Amendnent 5], which read [origina

punctuation provided]:

Page 2, line 13, after "execute a"
I nsert "durable"

Page 16, line 22, after "formis a"
I nsert "durable”

Page 26, l|ine 21,
I nsert "durable" before "power of attorney”

MS. SYLVESTER explained that Anendnent 5 nekes it very clear

that the reference is to durable power of attorney. Once an
i ndi vidual |acks capacity, the power of attorney [goes into
effect].

Nunber 0368

REPRESENTATI VE SAMJELS noved to adopt Anmendnent 5. There being
no objection, Amendnment 5 was adopt ed.

M5. SYLVESTER turned to Anendnent 6, which read [original
punctuation provided]:

Page 17, line 11, after "disapprove
| nsert "proposed”

Page 28, line 13, after "disapproval of"
I nsert "proposed”
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M5. SYLVESTER explained that Amendnent 6 arose from the
di scussi on revol ving around subsection (c) on page 17, line 11,
regardi ng do-not-resuscitate [DNR] orders and the |imtations of
an agent to approve or disapprove diagnostic tests, surgical
procedures, prograns of nedication, and DNR orders. She offered
that everyone in the [health care] profession agreed that the
| anguage [in subsection (c) on page 17] refer to things that
would occur in the future, and that this |anguage doesn't
address an individual wearing a DNR band.

Number 0527

REPRESENTATI VE SAMJELS noved to adopt Amendnment 6 [text provided
previously]. There being no objection, Arendnent 6 was adopt ed.

M5. SYLVESTER addressed Anendnment 7, which read [origina
punctuation provided]:

Page 25, line 26, after "facility”
Strike |lines 26b, 27, 28, 29

M5. SYLVESTER inforned the conmttee that Anmendnent 7 corrects
an inconsistency with the inplenentation of the durable power of
attorney, which was pointed out by a public health nurse from
Fai r banks. At | east one of the w tnesses cannot be related by
blood to the principal, but the wtness statenents for both
W tnesses specifies that the witness is not related by blood
Therefore, Anendnent 7 elimnates the |anguage requiring that
the wtness not be related by blood to the principal in the
Wi tness statement for the second w tness.

Nunber 0611

REPRESENTATI VE HOLM noved to adopt Anmendment 7. There being no
obj ection, Anendnent 7 was adopt ed.

CHAI R MGUI RE cl osed public testinony on HB 25.
Nunber 0678

REPRESENTATI VE SAMJELS noved to report CSHB 25(HES), as anmended,
out of conmmttee wth individual recommendations and the
acconpanying fiscal notes. There being no objection, CSHB
25(JUD) was reported from the House Judiciary Standing
Commi ttee.

HB 18 - PARENTAL LIABILITY FOR CH LD S DANVAGE
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Number 0697

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 18, "An Act relating to the liability of parents
and | egal guardians of m nors who destroy property."

Number 0740

REPRESENTATI VE KEVIN MEYER, Al aska State Legislature, spoke as
the sponsor of HB 18, which he noted he was bringing forth on
behal f of the Anchorage School District. He explained that HB
18 establishes the Iimt for the recovery of property danmaged by
a mnor at $20,000. The original |egislation specified no cap,
but that was changed in the House State Affairs Standing
Commttee after hearing testinobny expressing concerns. A worman
who adopts high-risk children testified that with an unlimted
liability she would be reluctant to adopt high-risk children

| nsurance conpanies expressed concern that an unlimted
liability could have an inpact on honmeowner's insurance, which
could result in an increase in the premum for honmeowlers
i nsur ance.

REPRESENTATI VE MEYER inforned the conmttee that the [Anchorage
School District] has testified that 90 percent of vandalism to
the school district's property is mnor, such as graffiti and
breaki ng | ocks and w ndows. Therefore, the $20,000 cap should
cover 90 percent or nore of the incidents. However, there have
been sone isolated incidents in which there has been serious
damage and, thus, the school district doesn't want a cap because
the noney that isn't recovered cones out of the classroom funds.

REPRESENTATI VE MEYER al so informed the commttee that al nost al
states have a cap varying from $1,000 to $25,000, that only five
states didn't have a cap, and that no difference in vandalism
was seen in relation to not having a cap. 1In response to Chair
McGQuire, Representative Meyer estimated that of those states
with a cap, Alaska would be in the group with the higher cap
He noted that the cap hasn't been changed since 1995 and with a
$20, 000 cap he hoped there won't be a need to address this for
sone tine.

Number 1000
M CHAEL J. LESSMEIER, Attorney at Law, Lessneier & Wnters;

Lobbyist for State Farm Insurance, began by saying that
Representative Myer accurately expressed [State Farm s]
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concerns with not having a cap. M. Lessneier highlighted that
this is an area of |law where there is liability wthout fault
and, thus, it doesn't seem to make good sense to have the
liability be unlimted. He commented that [CSHB 18(STA)] is a
fair balance and thus [State Farm Insurance] would support the
| egislation as anended [in the House State Affairs Standing
Comm ttee].

REPRESENTATI VE GARA opined that insurance conpanies are wlling
to wite off a child' s conduct that relates to things outside of
schools without a cap. Therefore, he inquired as to why there
is a cap on an insurance conpany's liability when a child's
conduct danages a school .

MR. LESSMEI ER said that Representative Gara is talking about
appl es and oranges. He explained that this |egislation mkes a
parent liable wthout regard to whether the parent was
negligent. He said that in every other area of the |aw of which
he is aware, for there to be the aforenmentioned liability, the

parents thensel ves would have to be negligent. He pointed out
that nost insurance policies don't cover intentional actions or
knowi ng actions. He informed the commttee that when there is

| egi sl ati on such as HB 18 and there is a parent who can't afford
to pay a judgnent, there is an effort to find a deep pocket.
Al though these <clains aren't all covered, even wunder this
statute, there may be a question regarding whether the claimis
covered and, thus, the insurance conpany may pay sone of the
cl ai ns. M. Lessneier reiterated that the statute proposed in
CSHB 18(STA) is different because it inposes liability wthout
fault and doesn't inpact those cases in which there is liability
with fault.

REPRESENTATI VE GARA relayed his belief that if a child did a
negligent act, the parent wuld automatically be |Iiable.
However, he understood M. Lessneier to nean that the parent has
to be negligent also.

MR. LESSMEI ER answered that he didn't know that there is any

automatic liability on behalf of the parent. Furthernore, he
said he didn't know of any automatic liability on behalf of an
i nsurer. He said he believes it depends upon the circunstances

for which the insurer would be responsi bl e.

Number 1233
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REPRESENTATI VE GARA asked whet her, under Al aska |aw, the parent
is automatically liable for the child s negligent conduct or
whet her, instead, the parent has to be negligent.

MR. LESSMEI ER offered his understanding that a parent woul dn't
automatically be liable for the negligence of a child. He posed
a situation in which a child who drives is in an autonobile

acci dent. If the parent submts that the <child has net
financi al responsibility, then the parent isn't l'i abl e.
However, if the child hasn't net financial liability, the parent
would be liable. There are certain |laws, such as those dealing
with driving, where there is liability; that Iliability 1is
created through statute. Furthernore, there are cases in which
the [insurance conpany] deals wth "issues of negligent
entrustment of vehicles" for which it's purely a question of
negligence as to whether the parent is responsible. M.

Lessneier said that he didn't think parents are strictly liable
for the actions of their child.

REPRESENTATI VE GARA expressed concern that nunbers are being
pi cked out of the air. The original legislation specified that
parents would be liable for what their children do to schools.
Under [CSHB 18(STA)], the cap has been placed at $20,000 due to
the perception that wthout [the cap], honeowner's insurance
rates will be raised. He asked if there is an actuaria
anal ysis that supports the aforenentioned notion.

MR. LESSMEI ER said that the issue posed by CSHB 18(STA) is nore
conplicated because it has to do with the issue of insurance
coverage, which he urged the conmttee to set aside. It's bad
public policy, he said, to pass legislation such as this because
it may or may not be covered by insurance. The [comm ttee]
should review this issue in terns of whether it sinks or swns
on its own nerits. He relayed his belief that the intent of
CSHB 18(STA) is to create financial responsibility and perhaps
avoid the damage to begin wth. Wth regard to how the cap
| anded at $20,000, M. Lessneier said that he didn't know that
he had input into that, although he viewed it as a reasonable

bal ance. M. Lessneier suggested that this should be done
because it's right to do so regardless of whether it's covered
by insurance. He noted that in nmany instances, this

responsibility isn't going to be covered by insurance anyway;
coverage depends upon how the [honeowner's] policy is drafted.
In every instance where there is this kind of intentional,
knowi ng conduct, it is typically not covered by insurance.
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MR. LESSMEI ER highlighted the inportance of realizing that when
one discusses insurance, it's not just the insurance conpany.
To the extent possible, nost insurers in Alaska try to base

prem uns on frequency and severity of |oss. Utimtely, those
prem uns get paid by individual policyholders. Therefore, M.
Lessnei er encouraged the committee to set the insurance issue
aside and determne whether having parents Iliable in an
unlimted way for the actions of their children is good public
policy, even when the parents aren't at fault. M. Lessneier

said that he doesn't believe that to be a good idea; rather, it
makes better sense to inpose sone balance on that liability.

Nunmber 1586

REPRESENTATI VE GARA agreed that this legislation shouldn't be
crafted based on whether an insurance conpany can be held
| i abl e. However, he said he understood the sponsor's
explanation that the school district wanted unlimted liability
whil e some insurance conpany representatives expressed concerns,
whi ch ultimately created t he $20, 000 cap. Al t hough
Representative Gara agreed that there should be a liability
anount that's justified as a matter of public policy rather than
based on whether soneone has insurance, he said he understood
that the $20,000 cap was driven by the concerns of the insurance
i ndustry.

CHAIR MGU RE recal l ed Representative Meyer's testinony in which
he relayed that a wonman who [adopted] high-risk youth had
expressed concern that if she had a honeowner's policy and was
|iable, her insurance costs mght go up. She said she
understood such to be the reason the $20,000 cap was included.
She noted that she would be proposing an anendnent to reduce the
cap to $15,000. She said she didn't know how many people would
be able to argue that their homeowner's policy would cover the
destruction of property by a mnor due to the "intentional
el enent . " Furthernore, she remarked, many people don't have a
homeowner' s policy.

REPRESENTATI VE GARA asked if one of the reasons CSHB 18( STA) was
reduced from unlimted liability to a specified anount was
because sonme folks in the insurance industry thought doing so
woul d be necessary for actuarial reasons.

REPRESENTATI VE SAMJELS interjected to say that the school's

i nsurance conpany will pay and thus he couldn't inmagine why the
industry would take a position on it. He further comented that
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he coul dn't imagi ne having one penalty for those who are insured
and one penalty for those who aren't insured.

REPRESENTATI VE GARA then inquired as to why the school district
is interested in this if it already has insurance.

REPRESENTATI VE MEYER answered that the school district has $1
mllion deductible, and therefore the district has to pay al
the damages until the deductible is reached. He said that the
main testinony was in the House State Affairs Standing
Commttee, that the conmttee itself wanted a cap, and that he
opted for the $20,000 cap because of testinmony from the wonman
who adopts high-risk children.

Nunber 1691

REPRESENTATI VE HOLM questi oned whether there is any interest in
solving the issue of the civil liability of the parents. He
related his understanding that this caps the anmount of noney
that can be guaranteed by state |aw He asked if there is a
tort liability beyond this.

MR. LESSMEI ER answered, "This would be the limt to the tort
liability with respect to how this statute applies for the
parents.” Therefore, if the parents aren't negligent, then
[CSHB 18(STA)] would limt the liability of the parents to
$20,000 but it wouldn't limt the liability of the minor, or the
parents, if the parents were sonehow at fault.

REPRESENTATI VE HOLM renmarked that this is good |egislation.

REPRESENTATI VE OGG asked if there is a correlation between the
hi gher cap and the insurance factor.

REPRESENTATI VE MEYER answered that there didn't seem to be any
correl ation. For exanple, the five states without a cap didn't
illustrate any reduction in vandalism

REPRESENTATI VE GARA renmarked that there may be a need for a
clause specifying that this |egislation shouldn't be interpreted
to interfere with existing causes of action.

REPRESENTATI VE HOLM agr eed.
REPRESENTATI VE GARA pointed out that the courts are always faced

with the question of whether a particular |egal renmedy was neant
to elimnate all other legal renedies in the area. Sonet i mes
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the courts aren't sure what was exactly intended. Therefore, he
reiterated his suggestion to include |anguage to allow the other
two areas of |law to continue.

REPRESENTATI VE OGG said he didn't believe the [such |anguage]
was necessary because CSHB 18(STA) nerely adjusts the nonetary
anount [of an existing cap].

Nunber 1929

REPRESENTATI VE MEYER agr eed. He nentioned that perhaps sone
review should be given to the inflation clause, although he
didn't believe such would be necessary if the $20,000 cap is
mai nt ai ned. Representative Meyer pointed out that under
crimnal law, a juvenile can be held directly responsible and
nonies can be |evied against the juvenile and his/her permanent
fund divi dend. He noted that such doesn't apply to civil |aw,
which is what this |egislation addresses.

CHAIR MGU RE asked if Representative Meyer had reviewed the
fact that Alaska has crimnal statutes that allow for a youth
offender to be tried as an adult at the age of 16 in certain
egregi ous cases. If so, she inquired as to how he conpared the
phi | osophical argument to this situation, where the parent is
held strictly liable for their child s acts up to the age of
majority.

REPRESENTATI VE MEYER responded that he hadn't reviewed that,
adding that CSHB 18(STA) addresses the civil side in existing
stat ute.

CHAIR MGUJ RE announced that she is considering offering an
anendnent to lower the age to 16 in order to nmake [CSHB 18( STA)]
consistent with other statutes [regarding emancipated m nors].
She inquired as to the sponsor's opinion on such an anmendnent.

REPRESENTATI VE MEYER sai d that changi ng the age nakes sense.

REPRESENTATI VE HOLM pointed out that an enmancipated m nor
woul dn't have causati on.

CHAI R MGUlI RE agr eed.
REPRESENTATI VE MEYER reminded the conmttee that in civil
matters, a mnor can't be sued. He said that although the chair

makes a very valid point, the school district couldn't take
action against a 17-year-old because he/she is underage.
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REPRESENTATI VE SAMUJELS surmi sed, then, that in a case against a
17-year-old, the school district wouldn't be able to obtain
$10, 000 - the current cap.

REPRESENTATI VE MEYER answered that the school district would go
after the parents until the child is age 18.

CHAIR McGU RE pointed out that there is a two-year statute of
limtations.

Nunber 2106

REPRESENTATI VE GARA returned to Representative Holnls earlier
point. Al though Representative Gara said that [CSHB 18(STA)] is
fine with him he wanted to ensure that Representative Holm
understood that the current |anguage of the |egislation would
still be interpreted to allow a separate action against the
child. Wth regard to the remaining question of whether the
$20, 000 cap would apply in the circunstance where the parent is
negligent, he opined that it probably shoul d.

REPRESENTATI VE OGG turned to the suggestion of changing the age
to 16 and pointed out that this [legislation] wouldn't apply to
soneone between 16 and 18 years of age.

CHAI R MGUI RE acknow edged t hat .

REPRESENTATI VE GARA inquired as to the school district's opinion
of CSHB 18( STA).

REPRESENTATI VE MEYER said that the school district would stil
prefer no cap. He informed the commttee that Senator Dyson is
carrying this sane legislation and it has no cap. However, if
it did conme to the House, he predicted that the House State
Affairs Standing Conmttee would place a cap on it as well.
Representative Meyer said that he was convinced that a cap is
necessary, although he recognized that the ampbunt of the cap is
a policy call.

Number 2269

CHAIR McGQUI RE made a notion to adopt Anendnent 1, which reads as
fol | ows:

Page 1, line 7
Del ete "$20, 000"
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Repl ace with "$15, 000"

CHAIR McGUI RE remarked that everyone probably knows of a child
who doesn't turn out to be "a good egg" no matter what is done.
Chair McCGuire said that she has concern for those children with
head injuries or behavioral problens. She recogni zed the need
to address the school district's concern, but suggested it be
done in a cautious nmanner. She reiterated that nany people
don't have a honeowner's insurance policy to fall back on, much
less a policy that includes intentional acts. Al t hough she
agreed that children and parents should be held responsible, she
expressed the need to take care wth regard to the follow ng:
The famly that has done everything it can and the child has
still turned out poorly, and the famly that has no financial
recour se.

TAPE 03-26, SIDE B

Nunber 2380

CHAIR MGQURE directed attention to a docunent from the
Legi sl ative Research Agency dated February 16, 1995. Thi s
docunent lists the states wth caps and wthout caps for
parental responsibility for delinquent acts of children. The

list shows a graduated scale. O those states with caps, Al aska
[wWith the proposed cap of $20,000] would be the second highest
in the nation. Doubling the cap is sinply too nuch, she said.

REPRESENTATI VE MEYER pointed out that the 1995 docunment uses
data that is current as of the end of 1993. Therefore, he
surm sed that these cap ampunts have increased. Wth regard to
a lowinconme famly that couldn't cone wup wth $20, 000,

Representative Myer guestioned whether these | owincone
famlies would even have $15, 000. Therefore, one nust keep in
m nd the need for balance, he said. When the school district

can't sue for recoverable damages, the noney cones out of the
cl assroom The goal, he maintained, is to keep as nmuch noney in

the educational system - in the classroom - and not paying for
graffiti, broken w ndows, et cetera. Al t hough he acknow edged
that the amount of the cap is a policy call, he related his

belief that $20,000 is appropriate. He also reiterated that
this anpbunt hasn't been touched since 1995.

CHAIR McGUI RE remarked that she doesn't view a $20,000 cap as a
conprom se. She said that she is trying to review the policy as
a whole while keeping in mnd the balance between the school
district and the parent of a high-risk youth. She asked if the
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sponsor had any updated figures with regard to the cap and where
Al aska stands nationw de were this $20,000 cap enact ed.

The commttee took an at-ease from4:02 p.m to 4:03 p.m

REPRESENTATI VE MEYER confirned that of the western states,
Al aska [woul d] be the second highest with the $20, 000 cap.

Nunber 2240

CHAIR MGQU RE noted that the commttee packet also includes a
chart entitled, "Table 1: Limts of Parental Liability for
Property Damage by M nors,"” which also shows Al aska woul d becone
t he second highest of the states and provinces |i sted.

REPRESENTATI VE OGG pointed out that in 2001, the cap was at
$10,000 for school property and $25,000 for other properties.
He said he was inclined to go wth Chair MGQire' s anendnent
because the $10,000 cap didn't have much of an inpact and, as
the sponsor stated earlier, having an unlimted cap wasn't a
deterrent. Furthernore, Representative Ogg expressed concern
that this $20,000 could deplete the incone of an average famly.

REPRESENTATI VE MEYER remarked that he didn't believe the anount
woul d act as a deterrent.

REPRESENTATI VE HOLM relayed that testinmony in the House State
Affairs Standing Committee indicated that parents of adopted
children from foster care take on a trenendous responsibility.
Furthernore, the state has taken away many of the parental
rights with regard to discipline and other things. Si nce
parents aren't al | oned to easily denonstrate control
Representative Hol mindicated that noney is about the only thing
left as a deterrent. Al t hough he said he wasn't sure [any
anount] would make an inpact, he thought that as a policy
matter, [the intent] is to effect a [financial] solution for the
pr obl em Still, Representative Hol m expressed reservations with
regard to taking away parental capabilities to discipline while
at the same tine making the parents financially responsible.

REPRESENTATI VE SAMJELS inquired as to how often the $10,000 is
col | ect ed. Have there been any problens with driving famlies
to bankruptcy, and "how often do we go after the parents,” he
asked.

REPRESENTATI VE MEYER said he could obtain that information. He
reiterated that the school district approached him saying that
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$10,000 isn't enough. This cane about due to sonme instances of
extensive vandalism in Anchorage. Those instances are the
exception, he noted; nost of the incidents are mnor.

Number 1979

REPRESENTATIVE GARA said that he didn't think the approach
presented in CSHB 18(STA) is going to work; the prem se behind
the bill is that parents should help school districts pay for
damage to schools, adding that he believes everyone would agree
with that prem se. However, he renmarked, the conmittee can't,
in good conscious, inpose a $20,000 liability on a |owincone
famly. Furthernore, he said he questions whether higher
penal ties woul d deter children.

REPRESENTATI VE GARA surmised that the intent is twofold: to
develop a figure that fairly conpensates the school district
W thout destroying a famly by inposing that anount. The only
way to acconmodate both, he renmarked, would be to develop a fair
anount that would serve the school district's purposes and
stipulate that it wouldn't be inposed when it would destroy a
famly. Therefore, he suggested a $30,000 cap with the caveat
that a famly shall not be charged an anount nore than 25
percent of its net federal taxable incone. The aforenentioned
woul d protect the famlies that would be hurt by the current
| egislation and allow the school districts to recover noney
related to damages. Wthout the aforenentioned caveat,
Representative Gara said that he is wunconfortable wth the
potential of destroying a famly.

REPRESENTATI VE SAMUELS di sagr eed. He indicated that [this
| egislation is about] personal responsibility. Whet her the
parent is a bad parent is the crux, he said, rather than the
[ parent’'s] incone. He stressed that there is a difference
between a parent that did his/her best and the [child] still
didn't turn out [well], and a bad parent. "W'll wale on the
bad parent whether they have noney or not," he said. The

[ caveat suggested by Representative Gara] isn't fair, he opined,
because everyone ends up paying for sone of the people, and the
wealthy famlies end up paying for their children.

REPRESENTATI VE OGG posited that Representative Gara's suggestion
m ght run up against the equal protection clause and, thus,
there may be problens. Therefore, he said he preferred sticking
with [the current |anguage].
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CHAIR MGUJ RE announced that Amendnent 1 [text provi ded
previously] is before the commttee. She pointed out that even
with a cap of $15,000, Al aska would still be the highest because
California's $10,000 cap specifically addresses damage to school

property.

CHAIR McGUI RE asked if there were any objections to Amendnent 1.
There being no objection, Arendnent 1 was adopted.

Nunber 1730

REPRESENTATI VE GARA noved that the commttee adopt Anendnent 2,
whi ch reads as foll ows:

p.2., after line 1, insert:
*Section 2. AS 34.50.020 is anended by adding a new
subsection (d):

(d) Liability for the conduct described in this
section shall not attach to the l|egal guardian of any
child who has been adopted after being in state
custody, including foster care.

REPRESENTATI VE GARA inforned the comrittee that he has received
comments for those who work in the child protection and adopti on
field. Those comments have indicated that if word gets out that
there is liability for parents of difficult-to-handle children

then a bad nessage will be sent to those very few parents who
adopt children out of foster care. He said he didn't believe
those parents who take in foster children will be subject to

this provision because these people aren't the |egal guardian -
the state is the | egal guardi an

REPRESENTATI VE GARA pointed out that children are staying in
foster care far too long, although the Division of Famly &
Youth Services (DFYS) is working very hard to place children in
adoptive famlies. The troubl esone children and children wth
the greatest problens are the nost difficult to place in
adoptive hones. Therefore, Amendnent 2 specifies that a parent
of an adoptive child fornerly in state custody isn't subject to
this Jliability provision. Representative Gara noted that
Amendnment 2 is a bit overbroad because it would also protect
adoptive parents when the foster child isn't a problemchild.

CHAIR McGUI RE objected for discussion purposes. She inquired as
to the definition of state custody and asked whether it refers
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to custody only in the State of Al aska, anywhere in the U S., or
ot her countri es.

REPRESENTATI VE GARA said that he had wanted to include foster
parents in order to ensure that foster parents wouldn't be held
liable for the active and unruly child. He relayed that it was
explained to himthat foster parents are exenpt fromthe statute
because foster children are in state custody. However, he said
he didn't know that all foster parents are parents of children
in state custody.

CHAIR MGQURE returned to the definition of state custody and
asked if it should be defined.

REPRESENTATI VE GARA remarked that it would be a good idea. He
relayed that state custody mght have to be defined as the
cust ody of any governnental state - any jurisdiction.

Nunmber 1565

REPRESENTATI VE MEYER noted that he is the parent of an adopted
child. He questioned whether [Amendnent 2] would exclude
children adopted through private adoptions. He said he didn't
think it was fair to exenpt only those who adopt from state-run
foster care prograns. If one adopts an infant from a state-run
foster care program then that person has nodeled and raised
that child and should take full responsibility for the child's
actions.

REPRESENTATI VE OGG said that he was persuaded by Representative
Meyer's comments. Furthernore, Representative (Ogg said that he
didn't believe that one type of parents should be excl uded. He
rel ayed his belief that people should be encouraged to be good
parents, which is the aim of CSHB 18(JUD). He noted his
opposition to Amendnent 2.

REPRESENTATI VE HOLM questioned whether [the intent] is to limt

vicarious liability or to initiate a system whereby nore
children are adopted. If the testinony from the House State
Affairs Standing Committee is true, by requiring such stringent
vicarious liability on adoptive parents, folks will choose not
to adopt. He acknowl edged that Representative Gara is
attenpting to have the best of both worlds. However

Representative Holm said he wasn't sure whether CSHB 18(STA) is
the vehicle to acconplish that.
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CHAIR MQU RE rel ayed that one of her constituents has six high-

risk youth in her hone and has chosen to adopt two. Despite
this constituent's best efforts, [this parent has faced
difficulties wth these children]. Chair MCQuire said that

al though Representative Gara's point is inportant, she didn't
know t he answer.

REPRESENTATI VE SAMUELS opined that if the desire is to overhaul
the entire system that [would require] a different vehicle. He
asked if there is any statistical data with regard to foster
children and property danage as conpared to the genera
popul ati on.

REPRESENTATI VE MEYER reiterated that the nmain reason for the cap
is due to the testinony from an individual wth adopted high-
risk children who was unconfortable with unlimted liability.
Al though this person was specifically asked about a cap other
than the $10,000, he said he assuned that this parent would be
anenable to a cap of $15,000 or $20,000, and would continue to
adopt high-risk children. He said there is no data show ng that
hi gh-ri sk children are causing probl ens.

Nunber 1275

REPRESENTATI VE GARA enphasi zed that people don't tend to read
statutes; thus changing a few words in the crimnal |aw doesn't
deter people any nore than before the |anguage is changed. He
surmsed that once this legislation receives nmedia publicity,
the inpression will be that the legislature is increasing the
liability of parents of children who do damage to schoo
property. And although this inpression will eventually reach
those who are thinking of adopting high-risk children, they
won't have read the statutes. Furthernore, the foster care
system in Alaska is failing, like in many other states, he
not ed, because social workers are given far too |arge casel oads
and, hence, the systemfails.

REPRESENTATI VE GARA explained that the federal and state
government cane together a nunber of years ago and said that the
best thing is to get children out of foster care and place them
in adoptive hones. The nost attractive children for adoption
were shuttled to adoptive homes and now there are a high
proportion of children in foster care for which it's difficult
to find adoptive parents. Representative Gara said that he
didn't want to do anything that would prevent even one of those
children from being adopted. Therefore, he indicated that there
is a need to craft this legislation such that it doesn't deter
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anyone from taking in these [high-risk] children. Wth regard
to the idea that parents should be responsible for their
children, Representative Gara suggested that those taking in
troubled children are probably fairly responsible. Ther ef or e,
he didn't worry that adoption of Anmendnment 2 would foster
irresponsibility anmong parents. He noted that he did agree that
state custody does include custody of children from any other
state or jurisdiction.

REPRESENTATI VE SAMUELS agreed that nost people don't read the
st at ut es. Wth regard to this comng out in the press,
Representative Samuels said that the exenption won't be in the
press either and the exenption won't be read either.
CHAI R MGUI RE wi t hdrew her objection to Amendnent 2.

REPRESENTATI VE SAMUELS obj ect ed.

A roll call vote was taken. Representatives Gara and MQuire
voted in favor of Anendnent 2. Representatives Ogg, Holm and
Samuel s voted against it. Therefore, Amendnent 2 failed by a

vote of 2-3.
Nunmber 1056

REPRESENTATI VE SAMUJELS noved to report CSHB 18(STA), as anended,
out of conmmttee wth individual recommendations and the
acconpanying fiscal notes. There being no objection, CSHB
18( JUD) was reported from the House Judiciary Standing
Committee.

HB 214 - PUN Tl VE DAVAGES AGAI NST EMPLOYERS

Nunmber 1006

CHAIR McGUI RE announced that the final order of business would
be HOUSE BILL NO 214, "An Act relating to the recovery of
punitive damages against an enployer who is determned to be
vicariously liable for the act or omission of an enployee; and
providing for an effective date."”

Nunmber 0964
REPRESENTATI VE SAMJELS, speaking as the sponsor, explained that
HB 214 adds a section to the punitive danage statutes in order

to create new guidelines for damages against the enployer under
vicarious liability. The legislation stipulates that the
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enpl oyer shall not be responsible for paying danmages unless the
enpl oyer [authorized] the act, knew of the act Ilater and
approved of it, or the enployer knew that the enpl oyee was unfit
and enployed the individual anyway. He highlighted that the
| egi sl ation doesn't apply unless the enployer has been
determined to be vicariously Iliable anyway. Furthernore, the
| egislation strictly involves punitive damages. Punitive
damages are neant to punish an entity, usually a conpany, for
bad behavi or. Under HB 214, if no bad behavior occurred, the
conpany shouldn't be liable for punishnent. He clarified that
the bill doesn't pertain to conpensatory danmages; only punitive
damages are addressed.

REPRESENTATI VE SAMJELS posed an exanple in which an owner of a
construction conmpany wth training prograns, drug testing
prograns, and hiring standards infornms an enployee that he can't
drive a truck because the enployee hasn't been "checked out in
the truck." If the enployee gets in the truck and breaks the
rules of the conpany, the conmpany shouldn't be Iliable for
puni tive damages because the enpl oyee went agai nst the conpany's
poli ci es.

CHAI R Mc@QUI RE announced that she didn't intend to report HB 214
fromcomittee today.

Nunmber 0785

PAMELA LaBOLLE, President, Al aska State Chanber of Commerce
(ASCC), infornmed the commttee that ASCC is in support of HB

214. She said it's wunfair to hold enployers [liable for
punitive damges] when the enployers had no control in the
si tuation. She echoed Representative Sanmuels's point that [the
enployers] would remain responsible under civil law for

conpensat ory damages.

CHAIR MGURE pointed out that [with passage of HB 214]
busi nesses would be placed in parity with the State of Al aska,
whi ch, as an enployer, is imune from punitive danmages.

Nunmber 0663

MARCIA R DAVIS, Vice President and GCeneral Counsel, ERA
Aviation, Inc. ("ERA"), announced strong support HB 214, which
it views as a neasured, |imted correction to an earlier
position taken by the Al aska Suprenme Court. She relayed the
belief that HB 214 inpacts a broad range of constituents and,
thus, she characterized HB 214 as an enployer's bill, adding,
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however, that the bill isn't anti-enployee |egislation. She
stated that HB 214 will nake a difference to ERA

M5. DAVIS noted that ERA is closely regulated by the Federa
Aviation Adm nistration (FAA), and perforns extensive crimnal
background checks and pre-enploynent drug and al cohol tests on

all enpl oyees. Furthernore, mandatory random drug and al cohol
tests are perfornmed on all of the energency nedical technician
enpl oyees. Moreover, the conpany has a zero-tolerance policy
regardi ng drugs and al cohol at work, and reserves the right to
conduct, for cause, drug and alcohol testing. Al of ERA s
supervi sors undergo annual, mnandatory drug-and-al cohol-detection
trai ni ng. Still, several sunmers ago a seasonal sumrer-hire

driving the conpany van between two "air locations,” struck a
not or cycl e. After the investigation it was determ ned that he
had consuned al cohol

M5. DAVIS said she couldn't think of anything else, as a
responsi bl e enpl oyer, that the conpany could' ve done to avoid
the situation. The plaintiff's attorney raised the specter of
the conpany facing nmany punitive danages and there was nothing
the conpany could do. Because the Al aska Suprene Court had
taken a strict liability [position] for punitive damages
assessed agai nst an enployee, the conpany had no recourse. Ms.
Davis concluded by noting that ERA doesn't object to paying
conpensatory danages. She opined that punitive damages should
function as punishnment of the wongdoer, but added that this
isn't how the law is currently working. She strongly encouraged
the coonmttee to pass HB 214.

Nunber 0451

M CHAEL J. SCHNEIDER, Attorney, Law Ofices of M chael J.
Schnei der, PC, began by saying that in his 28 years in practice
he has never obtained a punitive damage recovery by the way of
jury trial. He enphasized that punitive damges are rarely
awarded by Al askan jurors. However, when that occurs, the
[ Al aska Suprene Court] alnost universally reverses those awards;
there are few exceptions. Under current law, at |east half of
the benefit of the struggles to obtain those damages goes
directly to the State of Al aska. Therefore, he characterized HB
214 as a solution in search of a problem

MR. SCHNEI DER suggested that the goals of the sponsor statenent

are sinply not net by the |egislation. He inquired about the
enpl oyer who gives a wink and a nod to bad conduct - potentially
danger ous conduct. Unl ess the enployer knew that the enployee
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was unfit when hired, the enployer wll be immune from vicarious
liability for punitive damages under HB 214. The enpl oyer would
be immune if the enployer did nothing to train or supervise the
enpl oyee after the point of hiring. Even if the enployer turned
a blind eye to information suggesting the very risk visited upon

the innocent by the enployee, the enployer would still enjoy the
immunity of HB 214. Therefore, HB 214 is entirely too broad, he
suggest ed. M. Schneider said that there are no real exanples

of punitive damage awards sustained by the [Al aska Suprene
Court] that would cause anyone to rush to adopt this neasure.
Furthernore, under the existing tort reform proof [for]
punitive damages, as to the enployee, has to be clear and
convincing, and, if the enployer is vicariously liable, [the
enpl oyer] has to have a connection to the activity that brings
about the harm

Number 0239

CHAIR McGUI RE asked M. Schneider how many tinmes he has seen
settlenments occur in response to the nmere threat of a punitive
damages award by a jury.

MR. SCHNEIDER infornmed the commttee that alnost all of his
practice focuses on representing injured Alaskans or the
famlies of Al askans who have been killed. He said he has never
obtained nonies for punitive danage exposure because juries
rarely award those damages and when they do, those awards are
reversed. M. Schneider relayed that he has asserted punitive
damages or the possibility of obtaining punitive damages as part
of the settlenment process, and specified that he does it every
time the conduct seens to support the aforenentioned all egation.
The practical effect is that those people who have been injured
and have "a dinme's worth" of conpensatory danages have sone
hope, when the conpany has legitimate punitive damage exposure,
of being fully conpensated or getting closer to being fully
conpensat ed.

CHAIR MGU RE surmsed, then, that while [punitive damages]
began as puni shnent, they have turned out to be nore
conpensatory in an effort to nake the innocent victimwhole.

MR. SCHNEI DER agreed. He enphasi zed, however, that there has to
be outrageous conduct and it has to be proven by clear and
convi nci ng evi dence.

CHAIR McGU RE acknow edged that, but highlighted that punitive
damages were originally created to punish those entities that
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Wi llfully disregard information that is known - for exanple, in
the area of consumer protection - and proceed to act with full
know edge and "foreseeability" about the potential harm to
vi cti ns.

TAPE 03-27, SIDE A
Nunmber 0001

CHAIR McGUI RE highlighted that the legal system has evolved to
the point, particularly wth regard to settlenents, where the
phi | osophi cal distinction between conpensatory damages, which
are to nmake a victim whole, and punitive danages, which are
intended to punish the tort feasor who mght have known of a
foreseeable harm and consciously disregarded it, isn't
mai nt ai ned.

MR. SCHNEI DER said that he couldn't agree with Chair MQiire's
assessnent. He said that he doesn't see entities paying his
clients for punitive damages. He noted that occasionally, when
the punitive damage exposure is there and when there is talk of
a pre-trial settlenent, clients my be conpensated. However, he
pointed out that the clients are never really paid punitive
damages and, furthernore, sunms that go beyond the actual |osses
aren't paid.

CHAIR McGUI RE opined that nonies awarded in a settlenment sinply
aren't being called punitive. She recalled M. Schneider saying
that he did believe that the nmere threat or assertion of
punitive damages has led to greater conpensation of victins.

MR SCHNEIDER remarked, "I believe it has and | believe it
shoul d. "

REPRESENTATI VE GARA recalled earlier remarks regarding whether
the Al aska Suprenme Court has indicated a wllingness to adopt
the new Restatenment (Second) of Agency ("Restatenent") rule,
which is included in HB 214. In review ng the Al askan Vill age,
Inc. v. Smalley, 720 P.2d 945, 948-49 (Al aska 1986), he said
that he didn't necessarily agree that the Al aska Suprene Court
is stating such a wllingness. He requested that M. Schneider
corment on what the Alaska Suprene Court has said about the
Rest at enent (Second) of Agency. Representative Gara inquired as
to whether M. Schneider had any sense that the rule Alaska
currently follows for punitive damages remains a nmgjority rule.

MR. SCHNEIDER said that he had no information on the latter.
However, he offered that he has a strong inpression that the
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Al aska Suprene Court hasn't abandoned the ruling in the Snalley
case, because if such were the case, there have been subsequent
opportunities.

M5. DAVIS turned to Representative Gara's first question. She
informed the commttee that the last case in which the Al aska
Suprenme Court was presented with this issue was with Laidlaw
Transit, Inc. v. Couse, on August 30, 2002. She directed
attention to footnote 9 of the Laidlaw decision, which
references that the U'S. Suprenme Court [is] cutting back on
punitive damages under the due process clause, the Al aska State
Legi slature's narrowing of circunstances under which punitive
damages can be awarded, and the [statutory] caps. The footnote
ends with the following statenent: "In light of these
devel opnents, the Alaskan Village rule may be anachronistic. |If
and when the point is properly preserved and raised, this court
may consi der adopting the narrower conplicity rule.”

M5. DAVIS said that the "narrower conplicity rule" essentially
is HB 214. Therefore, she said she understood such to be a
clear indication from the [Alaska] Suprene Court that it's
unconfortable with the position that it has taken. The problem
in the Laidlaw case was that the issue wasn't raised at the
trial level, and therefore when it was raised at the suprene
court level, the [Al aska] Suprene Court felt that it hadn't been
preserved.

REPRESENTATI VE OGG recal l ed remarks indicating that the |anguage
in HB 214 won't cover an enployer operating by a wink and nod.
He asked what is neant by the phrase, "a wi nk and nod."

Nunmber 0455

RAY R BROWN, Attorney at Law, Dillon & Findley, PC inforned
the commttee that he is a trial |awer. In response to
Representative Ogg, M. Brown said he read the statute such that
an enployer can escape vicarious liability for punitive damage
by establishing that the enployer didn't authorize the act or

om ssi on. No one is going to ratify or approve an act once
vicarious liability has been established. Therefore, it would
be wvirtually inpossible to get around the "wink and nod"
defense, which nobst of these cases are. He said that this

[ proposed] statute basically encourages people to put their head
in the sand.

MR. BROWN infornmed the commttee that he'd had a case in which
punitive damages were awarded, although the case is going to the
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suprenme court. This case was one in which the enployer woul d' ve
been i nmuni zed under HB 214. He explained that the case was one
in which a shock-jock radio host in California, who broadcasts
nationw de, verbally sexually assaulted a woman in Juneau,
Al aska. This radio host gave out this worman's honme phone nunber
and fax nunber and encouraged his listeners, young nales under
the age of 40, [to contact her]. As a result, this woman was
harassed, and consequently experienced a significant anmount of
stress.

MR BROM said that if this radio host was held liable for
i ntentional m sconduct against the woman, the enployer would be
i mune under [HB 214] because the enployer could say that it
didn't authorize the act or omssion and doesn't ratify or

approve of the radio host's actions. The case is before the
suprene court because [the enployer] was held directly Iliable on
a theory of intentional spoliation of evidence. He added that

under the theory of the enployer acting in msconduct, that
issue is before the supreme court on alleged erroneous jury
i nstructions. Therefore, M. Brown said he was concerned that
one would never be able to establish vicarious liability and
[the enpl oyer] nmerely has to "wink and nod" to escape it.

Number 0652

MR. BROMN specified that his main problemwith HB 214 is that he
didn't know what "unfit" neans in Section 1 (k)(2)(A and (B).
Furthernore, requiring the enployer to act recklessly in
enpl oying the enployee is problematic. He proffered an exanple
in which an enployer opens a private school and pays |ower
salaries for teachers and the mnimum qualification is a four-
year degree. |If that [applicant] had a sordid history of sexua
harassnment and predatory conduct toward wonen and children and
the enployer is negligent or grossly negligent in follow ng up
on the applicant's enploynent history, the enployer is off the
hook. Furthernore, if the enployer is deened not to be reckl ess
in enploying the applicant, the enployer can turn its back,
acting negligent and grossly negligent in supervising and
training the enployee, and the person can run ranpant. The
enpl oyer would remain off the hook for punitive danmages.

MR. BROMWN said that if the conmttee is inclined to pass HB 214,
he hoped that the commttee would review Section 1 (k)(2)(A and
(B) and at |east change the |anguage to refer to "negligent",
explain the neaning of "unfit", and expand "enploying" to
i ncl ude "supervising and training".
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CHAIR MGU RE pointed out that the language [in Section 1
(kK)(2)(A) and (B)] cones from subsection (b) of the Restatenent,
which reads "(b) the agent was unfit and the principal or a
manageri al agent was reckless in enploying or retaining hin.

REPRESENTATI VE OGG inquired as to the |anguage M. Brown woul d
recommend to correct the "wi nk and nod" situation.

MR. BROM said that he would like to submt suggested |anguage
to the commttee in witing. Wth regard to Chair MQ@iire's
point that the |anguage cones from subsection (b) of the
Restatenent, M. Brown comented that sonetines taking |anguage
directly from the Restatenent is often difficult, especially
when the ternms aren't defined. He offered to provide proposed
| anguage that could satisfy the concerns of Ms. Davis.

Nunmber 1018

KAREN CASANOVAS, Executive Director, Alaska Ar Carrier's
Associ ati on, informed the conmmttee that the Alaska Air
Carrier's Association is a nenber of several national and
statew de organizations, many of which work toward economc
grom h and occasionally propose recommendations for |egislative
changes. The association's interest is in regard to the
punitive danmages discussion. She pointed out that in 1994 the
National Conference of Comm ssioners on Uniform State Law
(NCCUSL) established a drafting commttee on the subject of
punitive danmages and devel oped a nodel act. Puni tive damages
were thought to be an appropriate candidate for this nodel.

M5. CASANOVAS said she agreed with Chair MQire's earlier
comment that the direction [of the legal system wth regard to

punitive damages] has changed over the years. The nounting
concern with regard to the role of punitive damage awards in the
civil justice system in the US. stens from the perceived
increase in size and frequency of the awards. Oten, it was

argued, the size of the awards had no correlation wth
deterrence, but nerely reflected a jury's dissatisfaction with a
defendant and a desire to punish the defendant w thout regard
for the actual conduct in the particular situation. She not ed
that over the years, sonme of the petitioners have taken cases to
the supreme court when sonme constitutionality limts were in
question, for exanple, in the case of excessive punitive damages
under the Eighth Amendnent in the 1988 case of Bankers Life &
Casualty Conpany v. Crenshaw, 486 U. S. 71 (1988). She pointed
out another exanple, the 1991 decision of Pacific Mitual Life
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| nsurance Conpany v. Haslip, which falls under due process of
t he Fourteenth Amendnent.

M5. CASANOVAS said that the Anerican Law Institute Restatenents
regarding vicarious responsibility for punitive awards support
that an enployer is not liable for punitive damges just because
an enployee was acting wthin the course and scope of
enpl oynent . Since punitive danages serve solely to deter or
punish, the law requires that there be sonme wongdoing and
consi deration of whether the party would be deterred or punished
by the award. She relayed the Alaska Air Carrier's
Association's belief that HB 214 would bar an enployer from
being held vicariously liable for the punitive damages assessed
agai nst the enployee, except when there was sone degree of
cul pability on the part of the enployer.

M5. CASANOVAS said that the association holds the belief that HB
214 won't inpact or limt an enployer's direct liability for
punitive damages due to its own conduct. This | egislation
woul d, she said, provide certainty and an appropriate scope of
vicarious liability to all enployers and industries throughout
the state. Based on the [Alaska] Suprene Court's strong
suggestion, in the Laidlaw case, that it would change the law in
the future, the commttee could, wth HB 214, solve this
pr obl em Therefore, she added, the Alaska Ar Carrier's
Associ ation requests the commttee's support in this mtter.

Number 1215

MCHAEL R WRSCHEM Attorney at Law, began by noting that he
has been practicing in Anchorage for about eight years. He,
too, nentioned that his experience has been that jurors rarely
award punitive danages in this jurisdiction; they [do so] only

upon clear and convincing evidence against the offender. He
understood the question today to be in regard to the future of
vicarious liability - hol ding enployers liable for the

of fender's m sdeeds.

M. Wrschem said that there seens to be sone di sagreenent as to
the current status of punitive danage awards. He argued that
punitive danage awards seem to be few in Alaska, and that this
woul d seemto be a statenent in opposition to neddling with the

system The history wunder common law is that vicarious
liability is the rule for enployers being held liable for the
m sdeeds of their enployees. Therefore, wthout a specific

problem he didn't see the need for change. He acknow edged
that enployers such as ERA probably feel it would be better if
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they don't have to pay punitive danage awards. However, as a
broad policy decision, M. Wrschem requested that the
| egi slature think carefully before nmaking a change in this area
of | aw

CHAIR McGQU RE returned to the notion that jury's never award
punitive danmage clainms, and enphasized that nobst cases are
settl ed. Therefore, she asked if the potential exposure to
punitive damages is a factor in the settlenent negoti ati ons.

MR. WRSCHEM said that according to his experience, he didn't
bel i eve so. Mor eover, other aspects such as changes in tort
ref orm have nmade even bringing such a claimrisky.

Nunber 1409

REPRESENTATI VE GARA asked if soneone could review whether the
Al aska Judicial Council has produced statistics on average
verdi cts and on punitive damage verdi cts.

M5. DAVIS said that she would try to find that information

MR. W RSCHEM agreed to do so as well.

CHAI R McGU RE announced that public testinony would be |eft open
and that HB 214 woul d be hel d over.

ADJ OQURNIVENT
Number 1423

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 5:10 p. m
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