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ACTI ON NARRATI VE

TAPE 03-23, SIDE A
Number 0001

CHAIR LESIL MGURE called the House Judiciary Standing
Commttee neeting to order at 1:04 p.m Represent ati ves
McCGuire, Holm Ogg, Sanuels, Gara, and G uenberg were present at
the call to order. Representative Anderson arrived as the
nmeeti ng was in progress.

HB 114 - | SSUANCE OF SEARCH WARRANTS

Nunmber 0037

CHAIR McGU RE announced that the first order of business would
be HOUSE BILL NO 114, "An Act relating to the issuance of a
search warrant." She indicated that the subcomm ttee assigned
to work on HB 114 has returned with a proposed conmttee
substitute (CS)

Nunmber 0079

REPRESENTATIVE HOLM noved to adopt the proposed committee
substitute (CS) for HB 114, Version 23-LS0564\H, Luckhaupt,
3/19/03, as the work draft. There being no objection, Version H
was before the conmttee.

Number 0121

DOUG WOOLI VER, Adm nistrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Alaska Court System
(ACS), said that Version H addresses concerns raised by the
coommittee and the Public Defender Agency (PDA) at the bill's
| ast hearing. Version H now requires that in order for a police
officer to fax in an application for a search warrant, it would
be subject to the sanme criteria as telephonic testinmony in
support of a search warrant. This criteria has been expanded to
include anytinme there is a delay that would otherw se ensue in
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the issuance of the search warrant, and that delay would
interfere with an ongoing investigation. He remarked that
menbers of the subcommttee and representatives from the
Department of Public Safety (DPS), PDA, and the ACS worked
together to develop Version H and that all parties are
satisfied with the result.

Nunmber 0192

REPRESENTATI VE SAMJELS noved to report [the proposed (CS) for HB
114, Version 23-LS0564\H, Luckhaupt, 3/19/03] out of committee
with individual reconmendations [and the acconpanying zero
fiscal notes].

Number 0203
REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion.

REPRESENTATI VE GARA asked M. Woliver to explain in detail the
di fferences between Version H and the original bill.

MR, WOOLI VER r esponded:

The initial bill as introduced would have allowed
faxed applications in support of search warrants,
uncondi tional ly. This bill [Version H restricts

faxed application in support of search warrants to
those circunstances where not being allowed to fax
would result in a delay in the issuance of the search
warrant and that delay would either result in the |oss
or destruction of evidence, which was the original
standard, or - the new language - would interfere with
an ongoi ng i nvestigation.

REPRESENTATI VE GARA asked whether, from a |aw enforcenent
perspective, Version H satisfies the problem experienced by out-
of-town law enforcenment officials in obtaining search warrants
under existing |aw.

MR. WOCLI VER said it does.

REPRESENTATI VE GRUENBERG asked whether the ACS's fiscal note
remai ns the sane.

MR WOOLI VER said it does.

REPRESENTATI VE GRUENBERG r enoved hi s objection.
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REPRESENTATI VE SAMUJELS again noved to report the proposed (CS)
for HB 114, Version 23-LS0564\H, Luckhaupt, 3/19/03, out of
committee with individual recomendations and the acconpanying
zero fiscal notes. There being no objection, CSHB 114(JUD) was
reported fromthe House Judiciary Standing Commttee.

HB 34 - REPEAL SUNSET OF NEGOTI ATED REG MAKI NG

Number 0369

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 34, "An Act relating to negotiated regulation
meki ng; and providing for an effective date."

Nunmber 0420

BARBARA COTTING Staff to Representative Jim Holm Al aska State
Legi sl ature, on behal f of Representative Holm sponsor,
mentioned that there are two fiscal notes for HB 34, and drew
attention to the analysis provided on the Departnent of
Revenue's fiscal note. This analysis in part says, "The Tax
Division of the Departnment of Revenue |ast year wused the
negotiated regulation nmaking process to draft and adopt new
regul ations for charitable gam ng, and found the process usefu

and effective." She went on to explain that the original
| egislation [SCS CSHB 264(STA)] that <created the process of
negotiated regulation making - referred to as "Neg-Reg" - was

passed in 1998, and that it had a sunset date of July 1, 2003
for the purpose of review ng whether the process worKks.

M5. COITING renmarked that since the process has proven to be
very successful, HB 34 was introduced for the purpose of
repealing the sunset provisions of the original 1egislation.
She posited that the Neg-Reg process nmkes regulation witing
nore applicable to reality because it allows any interested
parties that would be affected by forthconmng regulations to
work together as a team and submt recommendations before the
regul ations are published for public review She said that this
Neg- Reg process has been used with trenmendous success over the
last few years since the bill was passed, nobst notably in
witing "cruise ship" regulations. She offered that the Neg-Reg
process elimnates lawsuits and |engthy public appeals because
everything has been ironed out ahead of tine; the resulting
regul ations are nuch nore practical and enforceable than if all
the parties had not been involved fromthe begi nning.
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M5. COITING opined that it is very inportant to keep this
process in statute as a gquideline. Apparently, she remarked,
the process could be used informally, but if it is actually in
statute, people who aren't famliar with it can go to a section
of statute for guidance. After reiterating that the sunset
provisions of the original |egislation take effect this upcom ng
July 1, she urged the conmttee to pass HB 34 as soon as
possible to avoid the statutory Neg-Reg process from sunsetting.

Number 0623

CRAI G TILLERY, Assi st ant Attorney Ceneral, Envi r onnment al
Section, Civil D vision (Anchorage), Departnent of Law (DOL),
said that the admnistration has not taken a position on HB 34,
that a review of the legislation has not revealed any |egal
problems with it, and that the DOL believes it acconplishes what
t he sponsor i ntends. He relayed his experience involving the
"cruise ship negotiated rule making":

That negotiated rule making was entered into at the
direction of the legislature, which provided the

statute that we should do regulations and, if
appropriate, that we should do them through the
negoti ated rul e-making process. That |aw becane

effective in July of 2001, and within about four or
five nonths our RFP [request for proposals] was sent
out for a facilitator through the negotiated rule
maki ng and the comm ssioner-appoi nted nenbers. It's
fairly instructive to look [at] who was appointed. It
was representatives of cruise lines, both |arge and
smal |l cruise ships; there were environnental groups

the United States Coast CGuard participated; the Al aska
Marine Highway System participated; Native |eaders;
engi neering experts; local governnental officials; and
t he Departnent of Environnental Conservation.

When you do this kind of process, what we did was to
identify the particular issues that we felt were
appropriate for the process. It required basically
three neetings in person by the negotiated rul e-nmaking
group, and then a final teleconference. Al of these
sessions are open to the public, who are welcone to
come. There weren't a lot of public nenbers there, |
think primarily because the representatives were
chosen fairly well. The stated goal of negotiated
rule making is to achieve consensus or to identify, if
that's inpossible, those areas where consensus cannot
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be achi eved. In our situation, the neetings went
fairly well.

There was sonme debate; there was little acrinony,
al t hough the subject had been acrinonious in the past.
There was a lot of wunderstanding that was gained
between the different parties, and a lot of problens
were sol ved. And where, in the regular rule-making
process, you mght propose regulations, then you'l
get comments back from both sides, sonetinmes you end
up with ships passing in the night. And, in this
case, our ships collided head on and were able to
resolve things during the neeting, pretty nuch to
everyone's satisfaction. Consensus was achieved on
virtually all inportant areas; there are about three
secondary issues that were not resolved that cane back
to the commssioner for a final decision. The
regul ati ons were proposed by the departnent and becane
final in Novenber of 2002, so the entire process took
about a year to finish.

Nunmber 0802
MR. Tl LLERY conti nued:

My inpressions of what we did was that it was a very

effective process. It allowed for the exchange of
information that nmade for a better set of regulations.
What we don't know, what | suspect was acconplished

but is very hard to neasure, is sort of the |ack of
|awsuits being filed; we have not had anyone chal |l enge
themto date. And it's also inpossible to neasure the
| ack of violations that m ght occur because of better
clarity, because the regulations were drafted in a way
that was clear to all parties and that worked for al
parties. But | think that all of those are conponents
of this being [an] effective process.

| would also note that it is a somewhat costly
process. For the state, my experience has indicated
it's critical to have a facilitator, and that is an
expensi ve proposition. For the parties, several of
the parties have noted that it was pretty expensive
for them to attend; [for] sone of the groups, people
were attending wthout conpensation, so that's tine
out of their day. There's travel involved because
t hese neetings do generally have to be face to face.
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|'"d also note that negotiated rule making is not good

in all situations; in fact, it's not good in nost
si tuati ons. | t does require some specific
ci rcunst ances. It requires identifiable interest
groups, on all sides of an issue; it requires a

manageabl e nunber of different interests; it requires
i ssues that are anenable to consensus; and it requires
parties that will agree to not revisit decisions that
have already been made by the legislature - this is
not a tinme to re-fight the cruise-ship legislation
battl e. And, again, in this case we were able to do
that and work pretty well.

Number 0897

MR. Tl LLERY concl uded:
In summary, | believe that this is a tool that needs
to be in t he t ool box; it wi | | have limted

application, but where it has application it can be a
very inportant method of noving forward. And one nore

thing I wuld point out is that we had another
i nst ance W th nont ank vessel | egi sl ation, or
regul ati ons, where negotiated rule making was not used
formal ly. That is, we didn't specifically follow

t hose rul es. Neverthel ess, the outline in the statute
was followed, and that also was quite a successful
process. So there certainly is inportance to having
the framework in the statutes even if it's not
formal |y used.

REPRESENTATI VE GARA asked who pays for the facilitators

MR. TILLERY indicated that facilitators are paid for by the
state, adding that this worked well in the cruise ship context
because the fee that the cruise ships were paying paid for the
facilitator. He acknow edged that in other situations, there
m ght not necessarily be such a straightforward source of
revenue. And although a facilitator was not wused for the
charitable gaming regulations, he remarked that for both the
cruise ship regulations and the nontank vessel regulations, it
was very inportant to have a facilitator because those
di scussions involved very contentious issues and the facilitator
kept people on track.
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MR. TILLERY, in response to questions, said that the fee he
referred to earlier was the "per passenger berth fee" that was

part of the cruise ship |I|egislation. This fee, although
technically general fund (GF) revenue, goes into a special
account t hat the legislature has indicated should be

appropriated for specific purposes, and he |ikened the manner in
which this fee is dealt with as simlar to "the response fund."
He also nmentioned that the facilitator used in the Neg-Reg
process for both the cruise ship regulations and the nontank
vessel regul ati ons was Brian Rogers.

REPRESENTATI VE GARA asked M. Tillery if he could provide an
estimate of the facilitator's cost.

Number 1141

MR. TILLERY asked Representative Gara to refer that question to
t he Depart ment of Envi r onnment al Conservati on ( DEC) -
specifically Getchen Keiser [Program Mnager, Water Discharge
Permts & Certification Plan]. In response to further questions
regarding having a facilitator during a Neg-Reg process, he
sai d:

| believe that in our situation with the [cruise ship

regulations] it was very inportant. The 1l egislation
came out, it was very contentious, and there is always
a chance in that situation that you will not be able
to achieve consensus because of old aninosities or
because people get off subject. What a trained
facilitator can do is to bring everybody -- in

addition to handling a lot of the sort of chores,
which is keeping transcripts of the neetings and in
keepi ng updated versions of where the regulations are,
but what they can do is keep everybody on track, and
they can talk to people who mght have differing
points of view and bring things together. ... |
understand that [in] the view of the people involved
in the nontank vessel activities, that that was
i nportant. But, again, ... it wasn't used for the
charitable gamng [regulations], which also was
somewhat contentious but was a slightly smaller
problem and ny wunderstanding is that they were
successf ul in that, though | was not directly
i nvol ved.
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REPRESENTATI VE GARA asked M. Tillery if, in his experience,
there is any danger that negotiated rule making ends up naking
regul ati ons weaker, in any sense.

MR. TILLERY opined that there is not a significant danger of

that; it doesn't make them weaker and it doesn't make them
stronger, he added, it mnakes them better. He reiterated that
one of the problems with the regular rul e-making process is that
"you may have ships passing in the night"; there may be a

concern raised by one group that is not addressed by another,
and this can lead to a second round of the public notice
process, and can lead to the commi ssioner naking decisions
without first hearing all the parties address all the issues
directly and head-on. He reiterated that all neetings in the
Neg- Reg process are public neetings, and opined that the Neg-Reg
process tends to nake for a better process. He pointed out that
the Neg-Reg process occurs in addition to and before the regular
Adm nistrative Procedure Act (APA) process. Hence the APA
process is nuch shorter and [nore productive] because nost of
t he concerns have al ready been worked out.

REPRESENTATI VE GARA asked whether parties who participate in the
Neg- Reg process are prevented from challenging the resulting
regul ati ons.

MR. TILLERY said that legally, parties are not prevented from
challenging the resulting regulations even if they initially
agreed to them

Nunber 1387

CHAIR McGQU RE recalled that the Neg-Reg process proved quite
hel pful with the mariculture regulations, which was a very
contentious issue. At the end of the Neg-Reg process, she
remar ked, parties canme out with a better understanding of each
other's positions, which was inportant for the [end result].

REPRESENTATI VE GRUENBERG turned to AS 44.62.720(a), which
contains the phrase, "In making that determ nation, the agency
head is advised to"; he remarked that this is an unusual
statutory phrase. He also noted that according to AS 44.62. 780,
actions taken under AS 44.62.720(a) are not subject to judicia
revi ew. He asked M. Tillery if the term "is advised to"
carries any nore weight wth admnistrative agencies than the
term "may".
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MR. TILLERY said that to him the two terns are pretty simlar

in that they are discretionary rather than mandatory. He
relayed that in the cruise ship Neg-Reg process, t he
commi ssi oner did consider al | the itens listed in AS

44.62.720(a) .

REPRESENTATI VE CGRUENBERG turned attention to AS 44.62.720(a)(7),
which read, "the agency head, to the maximum extent possible
consistent with the legal or other obligations of the agency,

will use the consensus of the conmttee as the basis for the
regul ation proposed by the agency under AS 44.62.010 -
44.62.320." He asked whether the term "will use" is synonynous

with "nust™ or is nmerely an aspiration.

CHAIR McGUIRE surmsed that in that paragraph, the phrase, "to
t he maxi num extent possible consistent with the legal or other
obligations of the agency" acts as a qualifier.

REPRESENTATI VE GRUENBERG turned to |language in statute that
pertains to the negotiated regul ati on nmaking comm ttee assisting
the agency head in naking decisions. He asked how nuch the
agency head nust follow what that conmttee says.

MR. TILLERY said that although the agency head is not bound to
follow the recomendations of the conmttee, as a practical
matter it would be very unusual if those recomendations were
not followed as nuch as possible. He recalled that during the
cruise ship Neg-Reg process, there was only one instance in
which the comm ssioner did not follow the conmttee's
recommendat i ons. In that instance, it was anticipated that
after the Neg-Reg process, certain regulations were going to be
approved via a different [ongoing] process, and so the conmttee
was warned that those forthcom ng regulations would substitute
the commttee's recommendations for that particul ar issue.

Nunmber 1686

REPRESENTATI VE GRUENBERG turned to AS 44.62.780, which in part
r eads:

An agency action relating to establishing, assisting,
or term nating a negoti at ed regul ati on maki ng
conmittee under AS 44.62.710 - 44.62.800 is not
subject to judicial review Nothing in this section
bars judicial review if the judicial review 1is
ot herwi se provided [for] by | aw
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REPRESENTATI VE GRUENBERG asked whet her an agency head's deci sion
to disregard the conmttee' s report is judicially reviewabl e.

MR. TILLERY said that as far as that particular action is
concerned, there is nothing to review Al that can be revi ewed
judicially are the regulations thenselves, and those would be
revi ewed under the APA

REPRESENTATI VE GRUENBERG surm sed, then, that the process of
di sregarding or adopting is in itself not judicially reviewabl e;
rather, only the content of the regulation [is judicially
revi ewabl e] .

MR, TILLERY said that is correct, and explained that as a
practical mtter, the agency has the discretion to disregard
even a consensus reconmmendation if necessary. He rem nded
menbers that when these regulations cone out of the commttee
they go before the public again and there can be changes nade
during that APA process.

CHAIR MGQU RE pointed out that if the regulations are under
review, a provision of law specifies that greater deference
can't be given by the court.

REPRESENTATI VE GRUENBERG turned to AS 44.62.730 and 44.62. 760,
which refer to a convener and a facilitator respectively. He
rel ayed his understanding that a convener is one who establishes
a commttee, while a facilitator is nore like a noderator or
nmedi ator. He asked whether his understanding is correct.

MR. TILLERY agreed and pointed out that the convener isn't
particularly necessary, although the facilitator is the Kkey
individual. He relayed that in the cruise ship Neg-Reg process,
t he comm ssioner acted as the convener.

Nunmber 1830

REPRESENTATI VE CGRUENBERG directed attention to AS 44.62.750(c)
and surm sed that the adoption of the procedures don't have to
be by regulation and isn't judicially reviewable. He further
surmsed that the negotiated rule-nmaking commttee may use
i nformal procedures for the nethod of adopting the procedures of
the conmitt ee.

MR. TILLERY confirned those points.
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REPRESENTATI VE GRUENBERG returned to AS 44.62. 780, whi ch

contains the follow ng sentence: "Nothing in this section bars
judicial review if the judicial review is otherw se provided by
| aw'. He inquired as to the neaning of "otherw se provided by
[ aw'.

MR. TILLERY explained that if there is another provision in
statute that allows judicial review of regulations, it my be

done. In this case, [the language] is directly ained at the
judicial review provisions for the adoption of regulations under
t he APA. In response to further questions, he said that the

judicial review procedures of the APA apply to regulations
comng out of the APA,  and the procedure [proposed in HB 34]
|l eads into the APA Thus the regul ati ons devel oped under the
Neg- Reg process ultimately go through the APA under which the
judicial review procedures fall.

REPRESENTATI VE GRUENBERG directed attention to AS 44.62.795
whi ch specifies that records containing proprietary information
can be kept confidential. He asked whether the decision to
mai ntain confidentiality on a proprietary basis is judicially
revi ewabl e.

MR. TILLERY opined that it would be, and noted that this issue
has cone up many tines with regard to public record requests.
He noted that this is a well-recognized exception. M. Tillery
specified that he believes that it would be judicially
revi ewabl e, however he is unsure as to whether the departnent
woul d' ve received the records under prom se of confidentiality.
He elaborated, "Typically we would say, 'W believe they're
confidential, we will take a position that they're confidential
but a court may rule otherw se.""

REPRESENTATI VE GRUENBERG cl arified that he was sinply interested
in whether the court had jurisdiction to consider the issue.

MR. TILLERY said that it would under the Public Records Act.
Nunmber 1982

JEANNETTE JANES, For mer Representati ve, Al aska State
Legi sl ature, speaking as the sponsor of SCS CSHB 264(STA), which
passed in 1998, said that it is inmportant to extend the origina
legislation into the future [via HB 34]. She said that she has
found that specific regulations targeting a select group or
objective can be troublesone because often those witing the
regulations aren't famliar wth how the regulations wll
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actual ly inpact people. Therefore, she opined, it's inportant
and appropriate to have [the Neg-Reg process] available and
outlined in statute. She informed the commttee that she
obtained the idea from the federal governnment and sone other
states that were doing this. And al t hough the Neg-Reg process
requires a bit nore work upfront, she predicted that the savings
would roll forward because of the lack of lawsuits and other
things that usually ensue because of regulations. [ The Neg- Reg
process] is cheaper in the long run and it's nore conpatible
wi th both the government and the public, she concl uded.

CHAI R Mc@GUJI RE t hanked Ms. James for her hard work on this issue.
She opined that the idea behind the Neg-Reg process is to bring
the public, the very people inpacted by regulations, to the
pr ocess.

REPRESENTATI VE HOLM comrented that the Neg-Reg process is just
another tool that allows the state to negotiate in the best
interest of the state.

Number 2116

MARGARET KI NG Program Manager, Resource Solutions, University
of Al aska, explained that the Resource Sol utions program focuses

on training, research, and comunity services advancing
col | aborative approaches to public decision-naking. She agreed
that [the Neg-Reg process] is another tool. Ms. King turned to
the earlier conversation wth regard to facilitators. She

rel ayed that she has found facilitators to be effective, whether
they are contracted by an agency or are already public enployees
with facilitating skills.

Nunber 2173
CHAI R MGUI RE cl osed public testinony.

REPRESENTATI VE GRUENBERG noted that there were other things
included in the [original] |l egislation that were nerely
conf or m ng. For exanple, Section 3 added another paragraph -
(38) - to AS 36.30.850(b); this paragraph woul d exenpt from the
State Procurenent Code contracts for a convener or a facilitator
related to the Neg-Reg process. He asked whether there are any
ot her paid enployees or contractors who should be considered
exenpt fromthe procurenment code.

MR.  TILLERY, drawing on his experience, relayed that the
facilitator and the facilitator's staff were the only people
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used. He nmentioned that at some point, "an expert" might be
called wupon to assist, but that expert would typically be
soneone already on the commttee. M. Tillery said he didn't
believe it would be nmuch of an issue as long as the conmttee
was wel | chosen.

REPRESENTATI VE CGRUENBERG pointed out that there was a simlar
conform ng anmendnment to the State Personnel Act. He asked
whet her the exenption fromthe State Personnel Act would need to
extend to anyone ot her than conveners or facilitators.

MR. TILLERY said that based on his experience, he couldn't think
of anyone el se.

REPRESENTATI VE GRUENBERG noted that Section 1 of HB 34 contains
| egi slative intent |anguage. He noted that normally he isn't a
fan of legislative intent |anguage and that, furthernore, sinply
repealing a sunset clause, as HB 34 does, is obvious and
woul dn't require that | anguage. He asked if there is a |egal
reason why Section 1 is necessary.

MR. TILLERY said he wasn't sure why the legislative intent

| anguage was i ncl uded. He remarked that normally, it is not
necessary, and agreed with Representative Guenberg that the
intent of HB 34 is fairly clear. However, he said he recalled

case law supporting the need to be specific when repealing
sunsets, and offered to get back to the conmttee on that issue.
M. Tillery said he saw no harm in |eaving the intent |anguage
in HB 34.

M5. COITING recalled that in her conversation with the bill's
drafter, she'd requested that the repeal of Sections 6, 7, and 9
of [SCS CSHB 264(STA)] be made very cl ear.

REPRESENTATI VE CGRUENBERG opined that the intent of HB 34 is
crystal clear, [especially] given the legislative history.
Therefore, he said he didn't see the need for the intent
| anguage.

TAPE 03-23, SIDE B
Number 2382

REPRESENTATI VE HOLM expressed a preference for |leaving the
i ntent | anguage in.

REPRESENTATI VE GARA said that the policy behind the |egislation
seens fine. However, he said he has concern with forwarding
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| egislation for which there hasn't been nuch discussion of its
real world application, adding that it seens that [the Neg-Reg
process] is used frequently by the resource agencies.
Therefore, he expressed the desire to hear nore testinony wth
regard to how the [original] Ilegislation has worked over the
| ast four years. He noted that his disconfort is further
conpounded because this is the only conmttee of referral for HB
34.

REPRESENTATI VE GARA also remarked that the fiscal notes don't

appear to be accurate because it seens that HB 34 will cost a
certain anount of noney. The legislation provides that a
facilitator may be used and, in fact, facilitators are used.

The one facilitator about which the conmttee heard is a private
facilitator whose services cost noney. Representative Gara said
he would prefer to see an accurate fiscal note before reporting
HB 34 from conm tt ee.

REPRESENTATI VE SAMUELS rel ayed that he was confortable with [HB
34]. Wth regard to the fiscal notes, he surmsed that if funds
for facilitators are already incorporated into the budget, the
zero fiscal note is correct because [the Neg-Reg process] is
al ready being done now, thus, there would be no additional costs
for continuing to do it, but there would be positive revenue if

it was discontinued. Representative Sanuels said that if
everyone is at the [negotiating] table [at the beginning], it
woul d save noney in |awsuits. He concluded by saying, "I'm al
for it."

REPRESENTATI VE ANDERSON echoed Representati ve Sanuel s’ s
comment s. He remarked that [the original | egi sl ation]
experienced bipartisan support. Wth regard to Representative
Gara's guesti ons, Representati ve Ander son asked why
Representative Gara didn't contact those agencies involved.
Representati ve Ander son ponder ed how many nmeet i ngs
Representative Gara would want to have to get his questions
answer ed.

Nunber 2207
REPRESENTATI VE GARA pointed out that legislation is supposed to

receive public hearings, not hearings behind closed doors. The
public is supposed to wunderstand and hear the nerits and

denerits of |egislation. Therefore, he said he would rather
have a public hearing versus a private hearing because that is
part of the public process. Representative Gara remarked that

when a representative receives legislation, it is fair for that
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representative to assune that there wll be adequate public
coment . Representative Gara said that he didn't feel that
there was adequate public coment [for HB 34]. He said that he
would be nore confortable if HB 34 had another committee of
referral . He noted that it's unique for legislation to receive
only one commttee of referral. He indicated that he is willing
to ask for additional public testinony whenever he believes it's
necessary.

CHAIR McGU RE noted that she does her best to ensure that this
commttee has full and adequate public hearings on al

| egislation. She said that she could |ine up folks from various
groups that have benefited from [the Neg-Reg process]. She
hi ghlighted that the nost inportant thing about HB 34 is that
it's optional. Furthernore, nothing in HB 34 negates an
agency's responsibility in ternms of oversight. An agency can
decide to use or not use this process and if it is used, the
agency can disregard a reconmendation that the agency deens to
be poor or inproper. Therefore, she said she believes checks
and balances are in place. She said she disagrees with the
notion that there hasn't been an adequate public process.

REPRESENTATI VE SAMUJELS opined that the [the Neg-Reg process]
enhances the public process.

REPRESENTATI VE HOLM pointed out that the APA retains its
oversight, and noted that HB 34 nerely addresses the sunset
provi sions, not the nerits, of the [original |egislation], which
received a full public hearing at the tine of its passage.

REPRESENTATIVE GARA said that the public process in this
conmttee was fine. He clarified that he wanted to know nore
about how HB 34 has worked in practice, because the decision
today is whether to reauthorize l|egislation that has been used
in the past. Therefore, people will infer fromthe comrttee's
actions [in passage of HB 34] that this reauthorization occurred
due to the [conmittee's] belief that the original |egislation
wor ked wel | . Hearing one exanple of how [the Neg-Reg process]
wor ked doesn't provide the conmttee an adequate basis to
determine how well the process has worked over the past four
years, he remarked. Therefore, if, as a legislator, he is being
asked to forward legislation on the supposition that it has
worked well in the past, he expressed the need to know that such
is true.

Number 2157
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REPRESENTATI VE GARA said he didn't believe he has heard enough
information to know that and, furthernore, the next stop for
this legislation is the House fl oor. He noted that he would be
nore confortable if HB 34 were to have a referral to the House
Resources Standing Conmttee. He also recalled instances on the
House floor of the question being asked regarding how well
certain legislation wirks; the response has been that that work,
gathering that information, should ve been done in the conmttee
to which the legislation was referred.

CHAIR McCGU RE posited that the sponsor of HB 34 will be able to
provi de another practical life exanple [of how the Neg-Reg
process] worked. Wth regard to Representative Gara's desire
for there to be a House Resources Standing Commttee referral
she said she presuned that this is connected to the cruise ship
exanpl e. However, she highlighted the fact that [the Neg-Reg
process] can be used as an option for any regul ations involving
any area of law. Therefore, she said that it makes no sense to
her why a referral to the House Resources Standing Conmittee
woul d be the preference over [any other commttee].

REPRESENTATI VE  ANDERSON said that he had m sunderstood
Representative Gara to be questioning the public process.
Representative Anderson said that he didn't want |egislation to
pass from conmttee when [a nenber] doesn't feel the legislation
has recei ved due public process.

REPRESENTATI VE GARA, in response to the coments by Chair
McGQuire, explained that he'd nmentioned the need for the House
Resources Standing Conmittee referral because of his know edge
that the Departnment of Natural Resources (DNR), the Alaska
Department of Fish & Gane (ADF&G, and the DEC issue regul ations
that m ght use the |law which HB 34 pertains to. Wth regard to
the chair's coment that perhaps HB 34 should have referrals to
other conmittees, he said that maybe it should and that that
woul dn't be a reason not to send it to the House Resources
Standi ng Committee. He clarified that his desire is to have HB
34 receive a referral to a conmttee that has jurisdiction over
agencies that use the |egislation.

CHAIR McGQU RE said she believes HB 34 should have cone to the
House Judiciary Standing Commttee. She announced that [HB 34]
woul d pass out of committee.

REPRESENTATI VE GRUENBERG remarked that since HB 34 isn't going

to another commttee he wanted to return to his earlier issue
with the intent |anguage. Noting that he doesn't have a probl em
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with this particular intent |anguage, he said he is concerned
about including intent |anguage when the legislation nerely
repeals a sunset clause. Representative G uenberg stressed that
as a policy nmatter, he didn't want to see a lot of intent
| anguage clutter up the statutes. Representative G uenberg said
t hat he woul dn't of fer an anendnent in commttee if
Representative Holm and M. Cotting would work wth him
informally and discuss this with the drafter. If it appears
that the intent legislation isn't necessary, he desired
Representative Holms commtnent to work with him on a floor
amendnent to delete it.

REPRESENTATI VE HOLM said that would be fine. He reiterated that
HB 34 nmerely addresses sunset provisions.

Nunber 1742
REPRESENTATI VE SAMJELS noved to report HB 34 out of comittee
wi th individual recomendati ons and the acconpanying zero fiscal

not es.

REPRESENTATI VE GARA obj ect ed

Nunmber 1731

A roll call vote was taken. Representatives G uenberg,
Anderson, Ogyg, Holm Samuels, and MG@ire voted in favor of
reporting HB 34 from commttee. Representative Gara voted
against it. Therefore, HB 34 was reported from the House

Judiciary Standing Conmittee by a vote of 6-1.
ADJ OQURNNMENT
Nunber 1717

There being no further business before the conmttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 2:10 p. m
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