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Anchor age, Al aska
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114.
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Anchor age, Al aska
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Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HB 77 on behalf of the sponsor,
Representati ve Lynn.

RON G KING Program Manager

Ai r Non-Point & Mobile Sources

Division of Air & Water Quality

Depart ment of Environmental Conservation (DEC)

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
77.

JENNI FER RUDI NGER, Executive Director

Al aska G vil Liberties Union

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to HB 49.

THERESA W LLI AMS, President

Parents of People (POP)

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of HB 49.

LAUREE HUGONI N, Executive Director

Al aska Network on Donestic Violence & Sexual Assault (ANDVSA)
Juneau, Al aska

POSI TI ON  STATEMENT: Suggested anmendnents and responded to
guestions during discussion of HB 49.

ANNE CARPENETI, Assistant Attorney Ceneral

Legal Services Section-Juneau

Crimnal Division

Department of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 49.

CHRI S BEHEI M Director

Scientific Crine Detection Laboratory ("Crinme Lab")
Departnent of Public Safety (DPS)

Anchor age, Al aska
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POSI TI ON STATENMENT: Testified on HB 49, Version |, and answered
guesti ons.

JUANI TA HENSLEY, Speci al Assi stant

O fice of the Conm ssi oner

Departnent of Public Safety (DPS)

Juneau, Al aska

PCSI TI ON STATEMENT: Testified on HB 49, Version |, and answered
questi ons.

ACTI ON NARRATI VE

TAPE 03-19, SIDE A

Number 0001

CHAIR LESIL MGJIRE called the House Judiciary Standing
Commttee neeting to order at 1:04 p.m Represent ati ves
MGuire, Holm Coghill, Samuels, Gara, and Guenberg were
present at the call to order. Representative Anderson arrived

as the meeting was in progress.

HB 114 - | SSUANCE OF SEARCH WARRANTS

Number 0099

CHAI R Mc@J RE announced that the first order of business would
be HOUSE BILL NO 114, "An Act relating to the issuance of a
search warrant."

Number 0122

DOUG WOOLI VER, Adm nistrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Al aska Court System
(ACS), explained that HB 114 was requested by the Al aska Suprene
Court in order to clear up a technical problem wth the way in
which police officers are allowed to petition the court for the

i ssuance of a search warrant. Right now, a police officer who
needs a search warrant has a couple of options. He or she can
either submt an affidavit to the court that explains the
reasons for the warrant, or he/she can appear in person. And
that system works just fine as long as the police officer and
the judge are in the sanme conmunity. It doesn't work so well
when they're not in the same comunity. The current statute

allows officers to fax in affidavits in support of search
warrants and [to provide] telephonic testinony in support of
search warrants, but only wunder very narrow circunstances:
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nei t her can be done unless the itemto be searched is in danger
of being | ost or destroyed.

MR. WOOLIVER relayed that this current standard is one that is
sinply unmet in lots of circunstances. A conmon situation
i nvol ves bootleg liquor in villages. In Togiak, for exanple,
village police seized a container they had reason to believe
cont ai ned bootl eg al cohol . However, since they had seized it -
they had it in their possession - it was no |longer in danger of
being lost or destroyed; therefore, the officers could neither
fax in their application nor testify telephonically in support

of a search warrant. The current practice in such situations,
he relayed, is for the officer in the field to phone in to an
Al aska State Trooper (AST) office in a larger community - for
exanple, Dillingham - and relay the circunstances of the

situation to a trooper there, whereupon that trooper either
fills out an affidavit and submts it to a court or testifies in
person before the court.

MR. WOOLI VER sai d that another situation which occurs frequently

involves the road system He offered the following as an
exanpl e. In a situation involving a drug case in Tal keetna, a
couple of Alaska State Troopers will be called to a residence at
ni ght, and when they arrive, they detect the distinct odor of a
"marijuana grow," perhaps in a shed by the house. Since the
troopers are there on location, the evidence in the shed is no
|l onger in danger of being lost or destroyed. The common
practice in such situations has been for one Trooper to stay at
the site - in Talkeetna, in this exanple - while the other
trooper drives all the way into Anchorage - because [in this

exanple] that's where a mmgistrate is available at night -
testifies before the court, gets a search warrant, and drives

all the way back to Tal keetna to serve it. In the nmeantine, the
other officer, and, if necessary, perhaps other officers as
well, nust stay on site all this tine to ensure that nothing

happens to the evidence. M. Woliver characterized this delay
as a pointless waste of time for both the officer driving into
Anchorage and for the officer waiting at the site "for four
hours. "

Number 0362

MR. WOOLI VER explained that HB 114 does two things. One, it
woul d allow faxed affidavits unconditionally. He relayed that
according to one judge, a fax is just another way to get the
mai |, and whether the affidavit that's sitting on the judge's
desk arrived because sonmeone delivered it in person through the
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court clerk or because the court clerk picked it up off the fax
machine is sinply irrelevant for the judge' s purposes. He
opined that this feature would "help solve the Togiak
situation"”; the officers in Togiak could directly fax the court,
rat her than having to go through the AST office in Dillingham
The other change proposed by HB 114 would expand the
circunstances under which a court could accept telephonic

t esti nmony. This change would affect cases in which the delay
that would otherwi se occur, if they weren't to do that, would
interfere with an ongoing investigation. The purpose of that

change, he remarked, is to alleviate the need for the troopers
in the Tal keetna exanple to drive all the way into Anchorage.

MR. WOOLI VER characterized the changes created by HB 114 as,

"Two fairly small, commobn-sense fixes to what is admttedly not
a huge problem but it seens |like a needless inefficiency in the
system " He relayed that in talking with the AST and the

Departnent of Law (DOL), there is one change that has been
suggested for HB 114: on page 1, line 11, after "in", delete "a
significant". He suggested that the term "a significant" is
unnecessary, and that it mght possibly add nore confusion. I n
closing, he pointed out that HB 114 does not, in any way, change
the standard that nust be net before a judge can issue a search
war r ant . All HB 114 does is allow a nore efficient way to get
the question before the judge so that he/she can rule on the
nmerits of the application, he opined.

REPRESENTATI VE CGRUENBERG asked what the term "or ot her
appropriate neans" refers to.

MR, WOOLIVER replied that that termis part of existing |anguage
and has been in place since 1982.

Nunmber 0556

REPRESENTATI VE GRUENBERG nmade a notion to adopt Amendnent 1,
whi ch reads [original punctuation provided]:

Page 1, line 11
Following first "in"
Delete "a significant”

CHAIR McGU RE asked whether there were any objections. There
bei ng no objection, Arendnent 1 was adopt ed.
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REPRESENTATI VE COGHI LL asked whether there are protocols in
place to ensure that only authorized personnel provi de
t el ephoni c testinony.

MR. WOOLIVER said that there are procedures in place, adding,
"You have to be sworn in by the court, and it is on the record.”
He pointed out that this nethod is already allowed under current
statute, though only in narrow circunstances.

The commttee took an at-ease from1:15 p.m to 1:17 p. m

REPRESENTATI VE GARA said he had thought that in order to get a
search warrant, a law enforcenent officer had to either present
hi nsel f/ herself personally to a judicial officer "or do it by
t el ephone. ™ "I didn't realize that you could get a search
warrant with just a paper affidavit,” he added. He offered his
observation that HB 114 doesn't appear to be "changing that rule
any."

MR. WOOLI VER confirned that currently, a |aw enforcenent officer
can get a search warrant wth an affidavit wthout having to
present in-person testinony before the court.

REPRESENTATI VE GARA opined that the nore checks there are to
ensure that a search warrant is valid, the better. He also
opined that the current system which requires an Anchorage
police officer to cone before the court to ask for a search
warrant is a good one. He said that he did not want to nmake it
easier for police officers in wurban areas to avoid "the
testinmony part.” The way HB 114 is currently witten, he noted,
a telephonic application is acceptable if it can be shown that
testifying in person will cause delay." But since testifying in
person wll always cause delay, he remarked, the only thing
further that needs to be done is for the officer to prove that
it mght also interfere with an ongoing investigation, which
could conceivably be clainmed if the officer is forced to wait in
court for a half hour.

Number 0783

REPRESENTATI VE GARA nmade a notion to adopt Anendnment 2, on page
1, line 14, after "might", to insert "materially". He explained
that this change would force the officer seeking a search
warrant to show that the delay "mght materially interfere with
an ongoing investigation". Merely because an officer has to sit
in court for a half hour is not sufficient, he opined.
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REPRESENTATI VE SAMJELS obj ect ed.

MR. WOOLIVER remarked that Anmendnent 2 might create the sane

potential problenms that the term "a significant" posed. He
offered that judges tend to prefer in-person testinony whenever
possi bl e, and suggested that they wll use their discretion to

ensure that officers in wurban areas do not abuse the new
provi sions of HB 114.

REPRESENTATI VE SAMJELS agreed with M. Woliver. Addi tionally,
he suggested that "materially" would be open to each individua
judge's interpretation.

REPRESENTATI VE GARA said that his concern is that they are
rel axing the standards that apply when the governnent is being
given the authority to obtain a search warrant to go into
sonebody' s hone. He relayed that he did not want the court to
be able to interpret HB 114 as a "green light" to start doing
"facsimle search-warrant requests,” which, he opined, could be
the way the bill wll be interpreted, since neither "a
significant” nor "materially"” is included in the |anguage. He
el abor at ed:

| think it's a good thing to require sonebody to stare
sonebody in the eye and prove that they're not

flinching when they ask for sonething. It works very
wel | throughout the crimnal [justice] system So,

I would request that the term "materially"” be put
in there. | would certainly state on the record that
the Tal keetna situation - the out-of-town situation
that the [ACS] nmentioned - would constitute a materi al
i nterference. And to the extent the [ACS] were
conforted with ... the sponsor of the anendnent's

intention, that we do intend to allow the Tal keetna
fol ks and folks fromout of town who are trying to get
search warrants in a nore expeditious way, that we

agree wth that, and that even Wwth the term
"materially" in the bill, we agree that that's an
appropriate way to get a search warrant. But |'m not

thrilled about going any further than that.
Nunmber 1084
REPRESENTATI VE COGHILL said that although he tended to agree
with the discussion, he didn't know that "putting it in the

| anguage of this bill wll be inportant.” He asked, if a court
were to see an increase in faxed requests within an urban area,
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whet her that would create enough of a red flag within a district
that the court could then start requiring in-person requests
i nst ead. He said that he wants assurance that the ability to
fax in search warrant requests will not be abused.

MR, WOOLI VER said that under HB 114, faxed requests woul d al ways
be allowed, in the sanme way that witten affidavits are always
allowed without the need for personal testinony; it makes no
difference to the court whether an affidavit is dropped off or
faxed in. He explained that oftentinmes, there is no persona
testimony on an affidavit, even under current law, and to the
extent that the court wants personal testinony, HB 114 would
allow that to occur via the telephone in nore cases, though
still not in all cases.

REPRESENTATI VE ANDERSON renmarked that he agrees wth M.
Woliver's coments regarding the possible effects of Amendnent
2, and wth Representative Sanmuels's coments regarding
i nterpretation.

Nunber 1230

MATTHEW C. LEVEQUE, Lieutenant, Field Operations Coordinator,
Division of Alaska State Troopers, Departnent of Public Safety
(DPS), on the issue of Amendnent 2, said:

At this point, a Trooper can sinply present a search
warrant affidavit and never see the judge, and [there

are] a nunber of cases | can renenber where | never
got to see the judge. So the eyeball-to-eyebal
scrutiny doesn't happen ..., in nmany cases, even when

a trooper or a police officer is collocated - as our
courthouse in Palner, for exanple, and the Trooper
post are - virtually within a couple of blocks of one
anot her. So | don't believe ... that the eyeball-to-
eyebal | issue is significant from the Troopers'
per specti ve.

It does seem that Representative G uenberg' s anmendnent
that passed with respect to deleting the words "a

significant” is somewhat put aside by adding back in
"materially". And | don't believe that any |aw
enforcenment agency is interested in trying to abuse a
judge's discretion, in particular because we're just
going to find that if there are issues with the search
warrant, that they'll come up at evidentiary hearings
| at er. And as a matter of fact, we would prefer to
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find judges who w Il <closely scrutinize our search
warrant applications to find flaws so that we don't
run down directions that ... are inappropriate.

Number 1353

LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),
Department of Adm nistration, said:

As previously testified, this bill would |oosen the
ci rcunst ances under which a judge or magistrate could
grant a search based on tel ephonic testinony, and al so
fully allow all faxed affidavits sent in application
of a search warrant, wthout any special findings

what soever. A police officer in Anchorage could fax
an affidavit, and do no nore than that, and let the
application lie on the faxed affidavit - no other

showi ng required. Under current law, the normis that
you require a police officer or a Trooper seeking a
search warrant to deliver an original sworn affidavit
or mail it, or appear personally to testify in
application for a search warrant. This is because
under our constitution, we require that a search
warrant not issue but on probable cause and that it's

supported by oaths or affirmation. This is based on
our constitution - Alaska and federal constitutions;
inours it's Article |, Section 14.

An exception was carved out in the current statute
that is sought to be anended by this bill, to allow
faxed affidavits and tel ephonic testinony. So, under

current law, you can submt a faxed affidavit and
tel ephonic testinony instead of personal testinony or

an original affidavit, but only when the delay in
appearing personal |y or presenti ng an ori gi nal

affidavit will result in the loss or destruction of

the evidence that is sought to be searched or

dest royed. Now this bill seeks to elimnate any
restriction whatsoever on the use of faxed affidavits
in seeking a search warrant. This will likely result

in faxes becom ng the norm not the exception, even in
urban communities, not just in the targeted rural

situations identified, where the officer seeking the
war r ant and t he magi strate are in di fferent

comuni ties.

Number 1452
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M5. WLSON conti nued:

In our [Alaska Rules of Crimnal Procedure] governing
grand jury proceedings ... -- and the reason | bring
them up is because they are simlar to search warrant
proceedings in that they are one-sided; there's no
right for the defendant or the owner of the property
to be searched to participate in the proceedings or to
present his or her argunments or evidence .... In a
grand jury situation, telephonic testinony is allowed
only when the witness that is speaking - to testify -
tel ephonically would be required to travel nore than
50 mles to the location where the grand jury is
sitting, or they live in a place from which people
customarily travel by air to the place where the grand
jury is sitting.

Limting the acceptance of both faxed affidavits and
t el ephonic testinony in support of a search warrant to
a simlar situation as presented in a grand jury
context - with the added requirenments that the delay
in obtaining a search would otherwise result if the
officer had to appear personally or send an original
affidavit, and that that delay would result in the
| oss or destruction of property or interference wth
an ongoing investigation - would certainly keep a
tighter rein on the process for obtaining a search
warrant than suggested in this bill

Now, why is the Public Defender Agency concerned? And
why should there be concern, on your part, with the

process for obtaining a search warrant? [1t's]
because it's wvery difficult to suppress evidence
seized pursuant to a search warrant. They are given

preference of validity, and a great deference is given
to a magistrate's determ nation of probable cause for
the issuance of a search warrant. A search warrant
will not be overturned unless there is an abuse of the
magi strate's discretion, and the evidence is always
viewed in a light nost favorable to wupholding the
search warrant. So there's definitely a deference
given to a search warrant.

Nunmber 1569

MS. WLSON went on to say:
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Now, the [PDA] has a concern with the scope of this
bill because it seens to be broader than the problem
that was identified specific to Bush areas, and it may
not be that serious of a problem and the scope of
this bill may be larger than that needed. ... There is
also a concern that iif it were so serious, we
certainly probably would have heard and had proposed
|l egislation from [the Departnent of Public Safety
(DPS)] representing the Troopers and the police
officers involved, [rather than from just the ACS].
Wuld there be nore challenges under this proposed
bill if it were to pass? Possi bly, yes, but the
chal l enges woul d certainly be difficult.

Under this exact sanme statute, to suppress evidence
sei zed or searched under a search warrant issued under
t hese special circunstances proposed, which would be a
fax or one telephonically, the statute requires there
has to be a finding of bad faith. And that's under
[ subsection] (f) of this statute, ... [AS 12.35.015,
whi ch] provides that absent a finding of bad faith,
evi dence obtained under a search warrant issued under
this section is not subject to a notion to suppress on
the ground that the circunstances did not support its
i ssuance under (a) of this section. And (a) is the
[ subsection] that's being proposed to be anended.

But there certainly may be situations where, in a fax,
let's say, where let's say one or nore pages of a
faxed affidavit that wasn't paginated are not received
by the courts, but yet the search warrant is issued
based upon the pages received. It may not have been

had all the pages been received. But if there was no
finding of bad faith, does the search warrant stand?
) An original affidavit has that seal of the notary
that is very obvious and visible. A faxed [affidavit]
woul d not have that authenticity. So there mmy be
challenges to the authenticity of the faxed affidavit
on the question of who prepared it, [and] whether

the original matches the one that was sent.

There also may be ... challenges to the circunstances
that supported the testinony ... - the special
procedures of the tel ephonic testinony. For exanpl e,
woul d the personal testinony have really resulted in a
delay in obtaining or executing a search warrant? And
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woul d the delay really have interfered with an ongoi ng
investigation? And from the description of wanting to
nodify it by the word ["materially"], it certainly
raises questions to having nost applications for
search warrants, even in Anchor age, subm tted
t el ephoni cal ly, because, arguably, any inconvenience
in going to the courthouse could arguably result in
interfering with an ongoing investigation. So that
| anguage, also, is pretty broad.

Number 1703
MS5. W LSON concl uded:

So while the [PDA] recognizes that it may be difficult
and chal l enging, sonetinmes, for an officer to obtain a
search warrant in a renote |ocation when the community
is away fromthe magistrate, this proposed |egislation

seens too broad for the narrow problem identified,
and may not be necessary, especially in light of the
overarching constitutional rights and protections that
are involved in protecting people from unreasonable
searches and sei zures. | thank you very nuch for
allowing me to testify ....

REPRESENTATI VE GARA wi t hdrew Anmendnent 2. He offered that it
does not do what he intended it to do. In addition, he said
that he no |onger supports the bill because it doesn't do what
it's intended to do. He el aborat ed:

| think the bill could be nuch better drafted, where
the perceived problem relates to out-of-town police
officers and t he i nconveni ence or soneti nes

inpossibility of getting into town in tine. And |I'm
synpathetic to that, and | think we could deal wth
that problem but | don't think this bill does it.
This bill is witten too broadly. So ny anendnent
doesn't solve the problem but | don't think the bill
sol ves the probl em

CHAIR MGU RE asked M. Woliver to comrent on the | anguage used
with regard to grand juries as nentioned by M. WIson. She
said she likes that |anguage, and opined that perhaps it m ght
be a better solution to the problem

MR. WOOLI VER remarked that he has not |ooked "at the grand jury
| anguage” and thus does not know what such an amendnent m ght
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necessarily look I|ike. He reiterated that since affidavits can
currently be mailed in, fromthe court's perspective it nakes no
di fference whether an affidavit has been mailed in or faxed in.
The constitutional standard for issuing a search warrant doesn't
change; probable cause nust still be shown. He said that he is
not aware that |ost fax pages are a problem and indicated that
he does not see the possibility of not having the final page
with the signature and the notary as being a significant
pr obl em

CHAIR MGU RE asked: "Is the bill designed to get at the
probl em that you stated? O is it really designed to open up
the law to allow for faxes within an urban area?" She opi ned

that this should be decided, adding that it is either one way or
t he ot her.

Number 1874

MR. WOOLI VER said that HB 114 would do both. It would allow any
faxed affidavit, just as any affidavit can be mailed. He
suggested that when technol ogy inproves, [the ACS] w il be back
before the legislature petitioning for the allowance of
el ectronic transm ssions. He noted that the provision in HB 114
regardi ng tel ephonic testinony is a mnor change to the current
statute, which is nore narrowy tailored to accept other
ci rcunst ances.

CHAIR McGQUIRE, on the issue of faxed affidavits, remarked that

the concern of many revolves around the fact that an affidavit

involves mniml steps. The question being raised, she
observed, is, as a policy, does the Ilegislature want to
elimnate that extra step of testifying in person, which sone
believe is one nore check to ensure that people are not abusing
the system Chair MCQuire said that she agrees with Ms. WIson
with regard to the difficulty of suppressing evidence obtained
by a search warrant. Chair MQ@ire said that her original

understanding of the bill was that it would address a problem
encountered in rural areas; she did not understand that it would
open up, to urban areas, a nethod of faxing in affidavits. She
opined that faxing in affidavits wll beconme the norm not the
exception: "Why would you take the time to go down to the
courthouse with the original affidavit when you don't have to?"

REPRESENTATI VE SAMUJELS said that to him there would be no
di fference between faxing in an affidavit and mailing it.
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REPRESENTATI VE GRUENBERG said that although he generally

supports HB 114, he does see sone problens wth it. He
reconmended that the bill be worked on a bit and changed so that
there is one provision dealing wth affidavits and another
provision dealing wth oral t esti nmony. Wth regard to

affidavits, he relayed that he has had a |lot of experience in
his civil practice dealing with faxed docunents, "and it's quite
an issue.” There can be problens with faxed docunents, he said,
adding that "you can have a lengthy affidavit of 25 pages or
[nmore] ... and [with] sonebody just leafing through it very
quickly for the purpose of ... an energency search warrant,
whi ch often have to be done quickly, they could m ss a page."”

REPRESENTATI VE GRUENBERG al so relayed that he has litigated the
issue of the validity of a signature. Sonetimes the signature
is light, or is witten in blue or red ink, and it doesn't cone
through very well. So on this point, with regard to a provision
dealing with affidavits, he said that he would like the bill
redrafted to require the judge to nmke sone findings on the
acceptance of the faxed affidavit in place of the original, and
to require that the original affidavit be filed as well. I n
this way, it can later be verified by the attorneys or during a
review in court that the faxed affidavit is in fact a true and
conplete copy of the original and that the signature is genuine.
He remarked that he has had a trial regarding whether a
signature was forged.

REPRESENTATI VE GRUENBERG, on the issue of oral testinony,
explained that the tinme constraints regarding a grand jury are

much different; in a grand jury, jurists are determ ning whether
there is probable cause to indict a person. On the other hand,
with a search warrant, there can be a real energency. "So | see

the tinme exigencies being sonewhat different,” he concl uded.
Nunber 2197

CHAIR MGU RE announced that for the purpose of <creating
acceptabl e substitute |anguage, HB 114 would be [held over and]
assigned to a subcommttee consisting of Representative Coghill
Samuel s, and G uenberg.

HB 77 - RIGHT TO LEAVE CAR RUNNI NG

Number 2237
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CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO. 77, "An Act allowing certain notor vehicles to be
operated whil e unattended."”

Nunmber 2248

W LLI AM MOFFATT, Staff to Representative Bob Lynn, Alaska State
Legislature, said on behalf of Representative Lynn, sponsor,
that HB 77 was introduced in response to a January 29, 2003
Anchorage Daily News article titled "REMOTE CONTROL Starting car

from afar is just the ($40) ticket." He relayed that the
article describes how a lady received a traffic ticket for
starting her unattended car with a renote starter. He said that

the violation is based on a 1978 Anchorage nunicipal code.
However, he added, current state law also prohibits people from
| eavi ng unattended vehicles running. He opined that this state
prohi bition is obsolete.

MR. MOFFATT referred to a legislative research report dated
February 18, 2003, which relayed [that the Consuner Electronics
Associ ation estimtes] that approxinmately one mllion renote car
starters were sold [industry-wide] in 2002, with a typical
increase in sales of 10 to 15 percent per year. He nentioned
that General Mtors Corporation has announced plans to offer
renote starters as a factory option on certain 2004 autonobile
nodel s. He said that according to six dealers in Anchorage,
11,000 renote starters were sold in 2002; and according to three
deal ers in Fairbanks, 4,400 were sold in 2002. He posited that
t hese nunbers probably represent only 40 to 50 percent of renote
starter sales statew de. He offered his estimation that
approximately 10 to 15 percent of all Alaskan vehicles have
renote starters.

MR. MOFFATT observed that due to extrenely cold climtes in
several areas of Alaska, it has long been common practice for
drivers to |eave autonobiles running unattended, while business
is conducted indoors nearby. He suggested that failure to | eave
an autonobile running during extrenely cold whether mght result
in the car not restarting. Thus, he opined, the | aw should mnake
al l omances for Alaska's weather conditions. In closing, he
said, "HB 77 will repair the current obsolete |law, and permt an
autonobile to have its engine running, so long as the vehicle is
| ocked and is not occupied by a child under 14 or by a disabled
person."
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CHAIR McGU RE questioned whether HB 77 is nmerely a proposed
state law that would essentially throw out all the nunicipa
policy decisions on this issue.

MR. MOFFATT opined that if a nunicipality has devel oped policy
that prohibits people from running their vehicles unattended,
then the policy is inproper and should be corrected.

CHAI R MGUI RE asked which other mnmunicipalities have such policy.
MR. MOFFATT said he only knew that Anchorage did.

CHAIR McGQUIRE relayed that she strongly favors |ocal control
she said she would feel nore confortable wth "perm ssive
| anguage” as opposed to "mandating." She suggested that in a
state as big as Al aska, certain policy decisions have to nade at
the | ocal |evel.

TAPE 03-19, SIDE B

Nunber 2382

REPRESENTATI VE GRUENBERG remar ked t hat Chair McGQuire's
statenents have a lot of nerit. He then turned to the |anguage
on page 1, line 14, which says, "or that is occupied by a

di sabl ed person”. He said:

Let's say that you have a person who is disabled
because they're paralyzed from the waist down, and
they may be fully capable of operating that car wth
speci al controls. C For the purpose of this
| egi sl ation, t hey shoul d not be treated any
differently than any other fully capable driver. And
| really want to protect those people.

REPRESENTATI VE GRUENBERG surm sed that HB 77 needs a little work
regardi ng that issue.

CHAIR MGU RE asked M. Mffatt whether he has done any research
to ensure that HB 77 conplies wth the [Americans wth]
Disabilities Act (ADA).

MR. MOFFATT, in response, said that he and the sponsor were
| argely concerned [instead] "with the renbte starter" [issue].
He recalled that the law prohibiting people from leaving their
vehicles running was originally developed in an effort to help
prevent auto theft. He relayed that it wuld be his and
Representative Lynn's preference to sinply repeal all [such
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restrictions]. He said that according to the aforenentioned
newspaper article, the state law is nore restrictive than the
muni ci pal ordi nance. He nentioned that he would be willing to
remove fromHB 77 the reference to di sabl ed persons.

CHAIR McGU RE remarked that from a constitutional standpoint,
when making reference to disabled persons in statute, one needs
to be very clear what that definition entails, adding that sone
folks are disabled in ways that don't have anything to do wth
driving. She nentioned that the commttee would be seeking
information fromhimon the issue of conpliance with the ADA.

Number 2253

REPRESENTATI VE ANDERSON noted that HB 77 does not actually
delete anything from statute; rather, the restrictions under
di scussion are located in the A aska Admnistrative Code as a
regul ati on. Al aska statute does not prohibit soneone from
| eaving a vehicle running, only the state regul ation does. He
suggested that perhaps the sponsor should consider a solution
involving a change of regulation, rather than a change of
statute. He then nentioned that he, too, views |ocal control as
i nportant, and prefers perm ssive | anguage. He asked how many
ti ckets have been issued for violating the state regul ation.

MR. MOFFATT said that he has not researched that information,
adding that the sponsor holds the conviction that "one is
enough. "

REPRESENTATI VE ANDERSON, turning to |anguage on page 1, line 14,
asked why the age of 14 was chosen.

REPRESENTATI VE SAMUELS renmarked that 14 is the age at which one
can get a driver's permt.

MR. MOFFATT noted that 14 was the age chosen by the drafter, and
suggested that perhaps it was chosen for that very reason.

REPRESENTATI VE COGHI LL nentioned that several communities "get
| evied" by the Departnent of Environnental Conservation (DEC)
for "air-quality issues.” He remarked that perhaps |eaving
vehicles running could be problematic during certain times of
t he year.

MR. MOFFATT relayed that the DEC has conducted research on this
I Ssue.
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Number 2095

RON G KING Program Manager, Air Non-Point & Mobile Sources,
Division of Ar & Water Qality, Departnent of Environnental
Conservation (DEC), confirmed that the DEC has performed tests
and found that the em ssions froma car that has been idling and
then driven are not significantly different than the em ssions
froma car that is sinply started up and driven off, as long as
the idling vehicle has been doing so for less than an hour. He
stated that the Departnent of Conservation has no position on HB
77.

CHAIR MGU RE asked M. Mffatt to provide the conmttee wth
information regarding how many nunicipalities currently have
codes that prohibit |leaving a vehicle running; how many tickets
have been issued - she remarked that one is probably not enough;
whether HB 77 as witten conplies with the ADA, how "di sabl ed"
is being defined, and what the link is with operating a vehicle;
and why the age of 14 was chosen. She asked M. Mffatt to talk
with the sponsor regarding the conmttee's concern about |ocal
control

REPRESENTATI VE GRUENBERG remarked that since this [restriction]
is currently a regulation, the commttee should give thought to
the issue of whether it wants to establish a precedent by
addressing a regul atory concern via statute.

MR. MOFFATT asked whether the commttee would be anenable to a
commttee substitute that sinply voids the regul ation.

CHAIR McGU RE remarked that that would be one way of doing it.
She asked M. Mffatt to consider the whole issue froma policy
standpoint, to provide the commttee with the information it has
requested, and to consider the possibility of com ng back with a
commttee substitute that addresses the commttee's concerns.

REPRESENTATI VES COGHI LL and GRUENBERG on the issue of a
potential conflict of interest, noted that they have renote
starters for their vehicles.

[HB 77 was hel d over.]

HB 83 - REVI SED UNI FORM ARBI TRATI ON ACT

Nunber 1942
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CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 83, "An Act adopting a version of the Revised

Uniform Arbitration Act; relating to the state's existing
Uniform Arbitration Act; anending Rules 3, 18, 19, 20, and 21,
Al aska Rules of GCivil Procedure, Rule 601, Al aska Rules of

Evi dence, and Rule 402, Al aska Rules of Appellate Procedure; and
providing for an effective date."”

REPRESENTATI VE GARA recounted that at the |ast hearing on HB 83,
a sticking point arose regarding the |anguage, "and whether a
contract containing a valid agreenent to arbitrate is
enforceable", found on page 3, Ilines 9-10. He relayed that a
proposed amendnent has been devel oped to alleviate this sticking
point, adding that he, Representative Berkowitz, and M.
Lessnei er [approve] of the anendnent. The proposed anendnent
[l abel ed 23-LS0047\H. 1, Bannister, 3/11/03], which l|ater becane
known as Anmendnent 1, read:

Page 2, line 17, follow ng "09.43.330(a)":
I nsert "or (b)"

Page 3, line 5, following "contract":
Insert ", and except as provided by (b) of this
section”

Page 3, following line 5:

I nsert a new subsection to read:

"(b) To the extent an agreenent that contains an
arbitration provision is invalidated on the grounds
that a party was induced into entering into the
agreenent by fraud, the arbitration provision in the
agreenent is not enforceable, and the party is not
required to prove that the party was induced into
entering into the arbitration provision by fraud."

Rel etter the followi ng subsections accordingly.

Page 3, lines 9 - 10:
Del ete "and whether a contract containing a valid
agreenent to arbitrate is enforceabl e”

Number 1901

REPRESENTATI VE GARA expl ained that [Anendnment 1] would delete
the aforenentioned controversial |anguage, and would effectively
adopt the dissenting opinion in Prima Paint Corp. v. Flood &
Conklin Manufacturing Co., 388 U S. 395 (1967). He el aborated:
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W have ... two ways to go on this arbitration Act.
Wth nost contracts, a contract is void if a person

was defrauded into entering into it. That's the |aw
in Alaska .... Prima Paint said, in the area of
federal arbitrations, if you enter into a contract

because you were duped into it by fraud, you still
can't get out of the arbitration provision itself
unl ess you can show that you were specifically duped
into the arbitration provision of the contract.

The commttee aide has sent out sonme nmateria
explaining that rule to you: On one side is the Prima
Paint court's philosophy that they want to do
everything they can to uphold arbitration provisions;
on the other side is the philosophy that if a contract
is entered into by fraud, it just is invalid, and to
pretend that sonebody would really read the specific

arbitration part of the contract and get duped
into the arbitration part of the contract is sort of a

fiction - that just doesn't happen in real life.

So, [Amendnment 1] ... adopts the rule that says if

you're duped into a contract by fraud, the contract's
just void and you don't have to, then, go to the
second level of proving that not only were you duped
into the contract, but you were specifically duped

into the arbitration provision as well. ... 1've got
to tell you, | don't have the strongest feelings in
the world about it, [but] | feel that this is the
right way to go. ... I'Il tell you, just so everybody
knows, if we do this, our arbitration law wll be

different than the Federal Arbitration Act [ FAA]
Nunber 1778
REPRESENTATI VE GARA conti nued:

The courts will be able to deal with this. ... There
are areas where the state arbitration Act applies -
those are in-state contracts, generally; there are
areas where the [FAA] applies - those have to do with
interstate commerce; [and] there are sone joint areas,

where they intersect. [And] by wus following a
different law than the [FAA], the courts are going to
have to decide ..., in those joint areas where both

acts could apply, whether we're allowed to differ from
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the federal law, and that will be a constitutional

gquestion for the courts. ... W'Il know for ... state
arbitrations, our law applies; for clearly federal
arbitrations, their law will apply; and in this area

where they intersect, where either law could apply,
we're going to have to leave it for the courts to
deci de whether or not, if we adopt ... [Amendnent 1],
we're all owed to.

Nunber 1739

REPRESENTATI VE GARA nmade a notion to adopt Amendnent 1 [text
provi ded previously].

CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE SAMUELS asked what percentage of cases would be
affected by both state |law and federal |aw, and do other states
differ fromthe [FAA] as well.

REPRESENTATI VE GARA said that although he could not answer the
specifics regarding differences in law that other states might
have as they relate to the Revised Uniform Arbitration Act
(RUAA), it is comon for states to adopt wuniform |aws that
contain differences fromthe original uniformlaws. |In response
to the question of how many cases mght be affected by a
difference in Alaska law, he said that he did not know, but
of fered the foll owi ng observation:

The state law wll <clearly apply anong two | ocal
people; if they have a contract - two |ocal people
enter into a contract, it's just a local in-state
contract - the state law will apply. If there's sone
i npact on interstate commerce, if it's with an out-of-
state conpany - the contract - then [either] the
federal or the state |law could apply. So, maybe the
litigation wll arise over a contract |ike that. And
then, in federal governnent contracts and things
having a very clear federal nature, only the Federal
Arbitration Act applies. There wll be sone cases, |
suppose, where [Era Aviation, Inc. ("Era"), for

exanple,] enters into a supply contract with a fuel
distributor in Wshington, and in those, either |aw
could apply, ... but I don't know nunbers.

REPRESENTATI VE GRUENBERG turned nenbers attention to the
"federal pre-enption issue,” and said, "W are doing sonething
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that nmay be unconstitutional under the supremacy clause.” He
said that under Title 1, there is a general severability statute

which says that if part of an act can be construed
unconstitutional and the rest of it can be construed separately,
the rest shall remain constitutional. He asked Representative

Gara whether he would consider adding to the end of the new
subsection (b), as proposed in Amendnent 1, sonething to the
effect of, "If this subsection is declared unconstitutional, the
remai nder of the Act shall not be".

Nunber 1562
REPRESENTATI VE GARA replied, "It's a thorny question for not
such a big change in the law." In large part, he opined, there

is not a constitutional problem in the areas for which the
Al aska Act applies and the FAA doesn't, Alaska can do what it

W shes. Thus the only point at which the constitutional issue
will arise is when either the FAA or the state arbitration Act
could be foll owed. In that area of intersection, he remarked,
the courts wll look to our current statute, which says
essentially t hat if a part of a statute IS hel d
unconstitutional, the court should strive to hold as much of the
rest of the statute as valid as possible. He opined that the
current statute on this issue will be adequate; it will tell the
courts that if only a portion of HB 83 is found to be
unconsti tutional, the rest of the Act would still be

enforceable. Thus the courts would leave [HB 83] in effect with
regard to Al aska arbitrations.

REPRESENTATI VE GRUENBERG said that this information conforts
him and noted that AS 01.10.030 reads:

Any |law heretofore or hereafter enacted by the Al aska
| egi sl ature which |acks a severability clause shall be
construed as though it contained the clause in the
foll owi ng | anguage: "If any provision of this Act, or
the application thereof to any person or circunstance
is held invalid, the remainder of this Act and the
application to other persons or circunstances shall
not be affected thereby."

CHAIR McGQUIRE remarked that there are a variety of reasons that
conpani es do business in Alaska, and that a large part of how
Al askans do business is via contracts; thus it is inportant to
consider the practical inplications of HB 83. She offered the
coment that businesses generally prefer arbitration as a neans
of resolving differences because it is easier, cheaper, and |ess
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time consum ng. She relayed that one view of the issue raised
by the | anguage in question holds that "if there is fraud in the
i nducenent of the contract as a whole, [then] you ought not get

to hold in one part of it." She surm sed that nany conpanies
draft contracts under the assunption that arbitration will be
avai l able, and said she wonders whether conpanies wll change

the way they do business based upon the know edge that federal
law is "nore favorable toward keeping arbitration clauses in."

Nunber 1407

REPRESENTATI VE GARA sai d:
As we stand here today - | can tell you this because
|"ve litigated the issue - nobody in this state knows,

in state arbitrations, whether or not the Prima Paint
rule applies or doesn't; or at l|least they didn't as of

about four years ago when | litigated this issue. So
people weren't fleeing from the state based on this
uncertainty; nobody knew, nobody really cared. The

reality of this situation is, you get form contracts
drafted by a larger, nore powerful party, [and] the
ot her side signs on. If the bigger, nore powerful
party includes an arbitration provision, dupes you
into a contract, why give them the benefit of saying,
"Okay, well, | duped [you] into it and at least | get
to take you to arbitration"? ... So, they sort of have
uncl ean hands, and | don't think that anybody who
engages in fraud would have any expectation that they
shoul d get any benefit out of what they did.

REPRESENTATI VE GARA then paraphrased from a portion of Justice
Bl ack's dissent in the Prina Paint case:

Fraud, of course, is one of the nbst comon grounds
for revoking a contract. |If the contract was procured
by fraud, then, unless the defrauded party elects to
affirmit, there is absolutely no contract, nothing to
be arbitrated.

REPRESENTATI VE GARA relayed that Justice Black called the
majority's view, "fantastic," adding that he feels the sane way.

CHAIR MGQJIRE said she did not disagree, nentioning that
particularly wth adhesion contracts, it is a bigger, nore
powerful party that gets to set the terns. Remar ki ng that she
is inclined to support [Amendnent 1], she cautioned that the
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commttee also needs to consider the ramfications, particularly
with regard to interstate/federal issues.

REPRESENTATI VE GRUENBERG, referring to a brief witten by
Representative Gara, nentioned that there is sone question
regarding whether Prinma Paint has been overrul ed. "So, |
gather, ... it may no |onger even be good | aw."

REPRESENTATI VE GARA offered that there is probably a 75 percent
chance that the U S. Supreme Court has not overruled Prim
Pai nt .

Nunmber 1266

REPRESENTATI VE GRUENBERG sought confirmation that the dissenting
opinion agrees with the [Anmerican Law Institute's Restatenent
(Second) of Contracts ("Restatenment”)], noting that Restatenents
of Law are general doctrines that many attorneys and courts
refer to as the rule of |aw regarding certain issues.

REPRESENTATI VE GARA replied that according to the Restatenent
and common law in other states, including Alaska, if there is
fraud in entering into a contract, the contract is sinply
i nvalid. "That's what the dissent relied upon in Prima Paint,
that's the basis for ny view, why we should adopt this rule in
our arbitration Act," he added, noting, however, that there are
ot her states which follow the Prima Paint rule. He posited that
this issue is nmerely a policy call for the legislature to nmake.

REPRESENTATI VE GRUENBERG asked whet her the |anguage in Anendnent
1 "closely tracks" the | anguage in the Restatenent.

REPRESENTATI VE GARA relayed that the Restatenment does not
address the issue of arbitration; it nerely addresses contracts
in general.

CHAIR McGUI RE nentioned that sone have referred to arbitration
as a lesser form of justice. In contrast to this view, she
added, arbitrators take what they do very seriously and view
arbitration as a fair and equitable way to work out a dispute.
She suggested the possibility that going contrary to Prima Paint
m ght inply "sonething other than that."

REPRESENTATI VE SAMUELS asked whether it would be possible to
insert a clause in HB 83 to the effect that if there is a
conflict between state and federal |aw, that the state would
defer to federal |aw.
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REPRESENTATI VE GARA said that although that would be possible

his intention is to have the courts determ ne, on a case-hy-case
basis, when either federal |law or state |aw could apply, whether
following the state |aw would underm ne a federal policy and is
therefore wunconstitutional; if it is determined so, then the
f eder al law would apply. He surmsed that doing as
Representative Sanuels suggests would essentially "give up the
farm in that area wthout even asking the courts to nake a
determnation. "M intention is not to give in, in that area of
joint jurisdiction, because | think there's a fair chance the
courts would say we're allowed to have a different |law than the
federal law," he said, adding that the courts haven't decided
this issue yet.

Nunmber 0988
REPRESENTATI VE GRUENBERG added:

There's a very, very significant developnment in the
U S Suprene Court today, called state's rights, and
they are giving much greater deference to the state's
right to enact legislation in areas that the feds have

recently occupied. And it is a very fast-evolving
area, and it may be that the current [U S.] Suprene
Court would uphold Al aska, where the court five, ten
years ago wouldn't. And we can't predict what's going
to happen and ..., in this particular case, | think
it's sonething that mght very well hel p Al aska.

REPRESENTATI VE COGHI LL surm sed that [Amendnent 1] would "Kkick"
the question into the courts sooner.

REPRESENTATI VE GARA replied:

It will only kick it into the courts if this issue
ari ses: whet her or not sonebody was defrauded into a
contract. If that issue arises, just that one issue
goes to the court .... So if the court finds, "No,
you weren't defrauded into the contract,” it goes back
to the arbiter. If the court finds, "Yes, you were
defrauded into the contract,” then it never gets to

the arbiter because there's no arbitration agreenent.
But you're right: by giving sonebody this additiona
right to get out of the contract because of fraud,
you're giving them the right to go to court to do
t hat .
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REPRESENTATI VE COGHI LL raised the issue of "discovery,” and said
he was trying to envision "what that would | ook |ike."

REPRESENTATI VE GARA repli ed:

It would be nore expensive. Under Al aska law, ... if
you really were defrauded into a contract, well, |
think you should have that right to go to court and
say, "I don't want to be bound by this arbitration
agreenent . " If you weren't defrauded by a contract,
and you run to the court and ... say, "I was
defrauded, | was defrauded,” ... you're taking the
risk that you're going to have [attorney] fees
[and] costs inposed against you. | think it would be
a pretty dunb thing for sonebody to do, but they m ght
do it. Hopefully, that will keep sonme of those folks
out of court. And then there's the rule that says if
you make a frivolous claimin court, you have to pay
the other side's full [attorney] fees. Those are the
only protections we have ...

Nunber 0822

REPRESENTATI VE COGHI LL said that if there was at |east sone hope
that going to court would bring swft action, he would tend to
favor [ Anendnent 1].

CHAIR MGU RE turned nenbers' attention to page 17 of the
Uniform Arbitration Act (UAA), which contains the follow ng
commentary regarding the Prima Paint case:

There the plaintiff filed a diversity suit in federa
court to rescind an agreenent for fraud in the
i nducenent and to enjoin arbitration. The alleged
fraud was in inducing assent to the underlying
agreenent and not to the arbitration clause itself.
The Suprenme Court, applying the FAA to the case,
determined that the arbitration clause was separable
fromthe contract in which it was nade. So |long as no
party claimed that only the arbitration clause was
i nduced by fraud, a broad arbitration clause
enconpassed arbitration of a claim alleging that the
underlying contract was induced by fraud. Thus, if a
di sputed issue is within the scope of the arbitration
clause, challenges to the enforceability of the
underlying contract on grounds such as fraud,
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illegality, nmutual m stake, duress, unconscionability,
ultra vires and the like are to be decided by the
arbitrator and not the court.

CHAIR MGURE remarked that Representative Gara mnekes a
conpel ling argunent to the contrary, that if a contract is found
to be invalid, then there is no contract and, thus, no
arbitration clause.

Nunmber 0666

CHAIR MGU RE then w thdrew her objection to adopting Amendnent
1. There being no further objection, Arendnent 1 was adopt ed.

Number 0634

REPRESENTATI VE SAMJELS noved to report HB 83, as anended, out of
commttee with individual recomendations and the acconpanying
[zero] fiscal notes. There being no objection, CSHB 83(JUD) was
reported fromthe House Judiciary Standing Commttee.

HB 49 - EXPAND DNA DATABASE

Nunmber 0608

CHAIR McGUI RE announced that the final order of business would
be HOUSE BILL NO. 49, "An Act relating to the DNA identification
regi stration system and providing for an effective date.”

Number 0572

REPRESENTATI VE ANDERSON noved to adopt the proposed commttee
substitute (CS) for HB 49, Version 23-LS0132\I1, Luckhaupt,
3/3/03, as the work draft. There being no objection, Version |
was before the commttee.

Nunmber 0523

JENNI FER RUDI NGER, Executive Director, Al aska Gvil Liberties
Union (AKCLU), infornmed the commttee that the AKCLU opposes HB
49 and urges the [legislature] to put an end to the progressive
expansion of DNA (deoxyribonucleic acid) collection by the
gover nnment . She pointed out that DNA collected from one person
reveal s personal information about that individual, mnuch of
which has nothing to do with the needs of |aw enforcenent, as
well as personal information about the individual's bl ood
rel atives. Unl i ke fingerprinting, whi ch only reveal s
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information that can be used for identification purposes, DNA
gives the governnent control over a great deal of personal and
private information about anyone related to the sanple source.
Therefore, expansion of governnental power to collect DNA from
its citizens should not be taken lightly.

MS5. RUDI NGER recalled the testinony of Chris Beheim Director of
the Scientific Crime Detection Laboratory ("Crinme Lab") in the

Departnent of Public Safety. She recalled that M. Beheim
pointed out that DNA testing is becomng increasingly nore
conmon across the nation. At the sane tine, the scientific

know edge regarding the content of DNA is growng incredibly.
She informed the commttee that in 1988, the FBlI opened a

nati onal database that gathers the DNA records from all 50
states and the federal government into the centralized system
known as the Conbined DNA Index System (CODIS). Initially,

these DNA storehouses were created to house information about
convicted sex offenders, who, it was argued, were especially
prone to recidivismand typically |eft DNA evidence at the crine
scene. Therefore, there was the promse at the tine that only
convicted sex offenders would be tested and the information
obtained from these tests would be used by I|aw enforcenent
strictly for identification purposes. However, it's often the
case that information initially <collected for one Ilimted
purpose is ultimately used for many other purposes, which has
been the case with DNA testing.

M5. RUDINGER pointed out that in less than a decade, |aw
enforcement officials across the country have gone from
advocating for collection of DNA only from convicted sex
of fenders, to wanting it from all violent offenders, then to
wanting it from all burglars, and now to wanting it from all

persons, including juvenile offenders, convicted of any [felony]

crime. She pointed out that in many states, the DNA sanples are

mai nt ai ned even when the conviction is overturned. She noted
that in Louisiana, DNA is collected from everyone arrested for a
felony crinme. She informed the conmmttee that fornmer U S

Attorney General Janet Reno asked the National Commi ssion on the
Future of DNA Evidence to review the possibility of taking DNA
from arrestees across the country. The 1998 New York Gty
police comm ssioner proposed the same idea, and Rudy G uli ani
voiced his support for the aforenentioned proposal as well as
for taking DNA sanples fromall babies at birth.

Nunber 0215

MS5. RUDI NCER sai d:
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The collection of DNA sanples and the creation of DNA
dat abanks have l egitimate and vi tal medi cal ,
scientific, and forensic purposes; that can hardly be
argued. Research can lead to treatnent and even cures
for many genetic diseases. DNA can prove that an
i ndi vidual was at the scene of a crine. It can also
prove the innocence of a suspect, preventing terrible
m scarriages of justice. DNA can even be used to
correct wongful convictions based on an erroneous
i dentification, al t hough | aw enf or cenent and
prosecutors seem decidedly less enthusiastic about
this use. But as we |ook at the good uses of DNA, it
is equally clear there is trenmendous potential for
abuse. The vast anmount of information to be gl eaned,
the incredible longevity of DNA sanples, and the ease
with which DNA databases can be shared and accessed
raise grave privacy, equality, and due process
[ concerns].

Al t hough DNA has been touted as a high-tech equival ent

of fingerprints, this conparison is dangerously
m sl eadi ng. Where fingerprints can be used only for
identification purposes, DNA sanples can provide
insight into [a] breathtaking wealth of singularly
private information: information about a person's
ethnicity, famly relationships, famly history, and
the likelihood of getting ... sonme 4,000 different
genetic diseases and conditions. This information
belongs to the individual, not the governnent.

Further, geneticists are constantly increasing the
dat abase of information that can be gleaned from DNA.
Sonme geneticists even claim that there are genetic
markers for crimnal tendencies, sexual orientation,
subst ance abuse. The possibilities are endless, and
therefore the dangers are endl ess.

Today the growi ng |aw enforcenent databases raise the
i mredi ate specter of w despread discrimnation. G ven
t he overtargeting of Al aska Nat i ves, African
Anericans, Latinos, and other mnorities within the
crimnal justice system nationw de, the governnent

wi |l have the disproportionate power to track mllions
of people of color. Now the sponsors of HB 49 want
the Alaska legislature to expand DNA sanpling to
include all convicted felons, including felony

shoplifting, DW , perjury, provi ding al cohol to
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m nors, forgery, witing a bad check, as well as sone
m sdenmeanors. This will help identify nore violent
crimnals in the future, proponents say. Cl ai mi ng
that this is a mnor and necessary expansion of the
present system proponents are [asking, "Well, Wat's
t he harnP"] [ The previous bracketed portion was not
on tape, but was taken from the Gavel to Gavel
recording on the Internet.]

TAPE 03-20, SIDE A
Number 0001

MS. RUDI NGER cont i nued:

The harm is this: because genetic information
pertains not only to the individual whose DNA is
sanpled, but to every person who shares in that
person's bl oodl i ne, potenti al threats to genetic
privacy posed by the collection of the DNA extend well
beyond the mllions of Anmericans whose sanples are
currently on file. Moreover, there is no requirenent
in House Bill 49 or in the Alaska Statutes or in
federal law that the DNA sanple - the drop of bl ood,
the drop of saliva - ... from which the genetic
information is taken, [will] ever be destroyed. It is
precisely the availability of these sanples |aying
around that sparks ingenious ideas about new ways to
use the information contained in the sanples, thus
pronmpting new | egislation authorizing ever-increasing
nunbers of perm ssible uses for Al askans' DNA

At the last hearing, Representative Gara [asked] the
AKCLU [to] take a look at the current restrictions in
| aw. We've | ooked at those; they appear to limt the
use of the DNA, they appear to naeke it clear that this
is not a public record, but, as | just pointed out,
there are always exanples of the governnment finding
neat new ways to use information once it becones able
to do so. For exanple, social security nunbers were
initially intended only for use as [a way to] track
social security paynents, and the |aw had very strict
controls to prevent other wuses, but now social
security nunbers are universal identifiers. There is
a long and unfortunate history of governnment using
personal information about its citizen in ways that we
did not consent to, in ways that go beyond what the
law initially allowed for
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Nunber 0270
V5. RUDI NGER added:
Anot her exanpl e: census records created for genera

statistical purposes were used to round up innocent
Japanese Anericans and put them in internment canps

during Wrld War I1. Bottom line, to sum up, your
constituents throughout Al aska are concerned about the
government's ever i ncreasing control over their
personal information, and their concerns cross party
and ideol ogical I|ines. The [AKCLU fields inquiries
virtually every week regarding the governnment's demand
for personal information: social security nunbers,

background checks, DNA substance information, other
genetic information; alnost every week Al askans voice
concerns that governnment cannot be trusted to keep
this information confidential or to limt its use to
the initial purpose for which it was coll ected.

And we agree. Your constituents are right. So, in
conclusion, please keep in mnd [that] this bill does
not only affect the person from whom the DNA sanple is
t aken. It affects their relatives, who are |aw
abiding citizens innocent of any crinme, and the
government's proposed justification for collecting DNA
just doesn't fly. There needs to be a nmuch tighter
fix between nmeans and ends.

Nunber 0327

THERESA W LLIAMS, President, Parents of People (POP), after
explaining that POP advocates for the rights of children as
i ndi vidual s and people, relayed an exanple of man who had been
abusing his 15-year-old daughter for two years. That man "has
plead out,"” and at this tine does not have to register his DNA
Under HB 49, he would be required to provide a sanple. She
noted that this man has spent nany years working around other
chil dren. She remarked that there are many individuals, just
like this man, who have plead down and currently do not have to
provi de a DNA sanpl e. She characterized the current situation
as a |oophole that needs to be corrected. She said that POP is
in support of HB 49 because it will include all sex offenders in
the group that nust provide a DNA sanpl e.

Number 0550
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LAUREE HUGONI N, Executive Director, Al aska Network on Donestic
Vi ol ence & Sexual Assault (ANDVSA), said:

W appreciate the sponsors' wanting to nmke nore
information available to law enforcenent, to ease
their investigations in being able to capture
crimnals. ... In trying to figure out what our
concern was, | think what it canme down to was nore of
practical nature with ... the possibility of so many
nore sanples comng into the Crinme Lab. W woul d
appreci ate sone discussion on the record from the
Crinme Lab, talking about the ways in which they keep
current with processing the sanples, and the ways in
whi ch they keep current and intend to continue to keep
current [with] processing rape examkits.

Qur interest, of course, is in catching sex offenders.
And when sonebody goes through the additional traum
and invasion of a having a rape exam kit conpleted, we
woul d want to know that there is an enphasis placed on
processing those kits and getting information back to
| aw enforcenent as quickly as possible. That there is
a commtnment to meking sure that you're |ooking at sex
of fender DNA first, before you go to the person who's
witten the bad check, and that they can keep current.
We supported the original DNA databank; we supported
addi ng burglars into the DNA database ....

So, | think that's our problem W want to hear that
there's a nechanism in place to be able [to] handle
these and handl e them expeditiously and not have rape

exam kits fall in the cracks, not have sex offender
DNA not done because they have 50 other sanples that
came in ahead of that. W have supported the Crine

Lab in trying to catch up on their backl og. A few

years ago, for two years in a row, through the

Vi ol ence Against Wman Act, we supplied funding to

bring in a person to help catch the backl og up. So,

our experience is that they do have backlogs, that

they are slow, and we're concerned with the influx of
[ addi ti onal sanples].

Number 0720

M5. HUGONI N conti nued:
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And, then, if | mght make a quick coment on the work
draft, | noticed on page 3, [lines] 2-5, you're giving
the departnment permssion to collect, for inclusion
into the registration system sanples that are
collected from crime scene evidence. And | have not
had a chance to talk to the [ANDVSA] about this, but
ny feeling is that we wuld want to have sone

di scussi on about exactly what that neans. If it's a
sex offense, and it was commtted against nme, |I'm the
crime scene. So you're going to be collecting nmy DNA
evidence, and | don't know how we feel about a
victims DNA being adding into the registry. | woul d
think we would have a problemw th that. So | realize
that that was not part of the original bill, and would

appreci ate sone discussion on that, and mybe sone
consideration of either better defining it or taking
it out. ... So, thank you for the opportunity to
testify, we appreciate the sponsor's intent and want
to do what we can to help nmake it work, but we do have
t hose practical concerns.

CHAIR MGU RE renmarked: "Very good point, and we will have that
di scussi on. |"m going to have [staff] do an amendnent on that,
that we can discuss, regarding the victims DNA | don't think
that's the intent, but we should make it clear."”

REPRESENTATI VE GARA said he would like to echo one concern,
whi ch he acknowl edged mght be dealt with via a forthcom ng
anmendnent. He el aborated on his concern:

Nati onw de, |aw enforcenent agencies collect rape
kits, the rape kits they collect are fromvictins of a
traumatic crine, and the rape kits require that the
victimthen undergo a pretty intrusive process to help
| aw enforcenent agencies ... maybe track the person
who conmtted the rape. It's an intrusive process
but, nationwide, ... l|aw enforcenent agencies are up
to a year behind on processing these rape kits. And |
guess |'m synpathetic to the proposal that we nake
sure that by adopting this law, we don't push back our
time lag any further on processing rape kits.

REPRESENTATI VE GARA opined that at sone point, the legislature
should do what it can to nmake sure that |aw enforcenent agencies
get caught up with its rape-kit processing. "It's a huge burden
we put [victins] through, and the benefits should follow the
burden pretty quickly," he added.
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M5. HUGONIN said that the ANDVSA al so appreciates the inclusion

of m sdeneanor crines against a person. Stalking is a
m sdeneanor crinme, and that seens to be pretty closely aligned
to sexual assault; if people are commtted to stal king soneone,

they don't have a good end in mnd. Therefore, as the commttee
di scusses which crines to include and which crines to | eave out,
she asked that it renmenber that crinmes against a person, if not
limted to felonies, include stalkers.

Number 0961

ANNE CARPENETI, Assistant Attorney General, Legal Services
Section-Juneau, Crimnal D vision, Departnment of Law (DQL),

offered to explain the changes in Version I. She said that the
first difference 1is that Version | includes legislative
findi ngs. The second difference is that Version | expands the

crime of violating an order to submt to DNA testing to include
the crinme of failing to give a sanple if one is required to do
so because he/she is registered as a sex offender. She noted
that this |anguage can be found of page 2, line 12, of Version
l. Also, the crime of violating an order to submt to DNA
testing has been raised froma class A m sdeneanor to a class C
f el ony. Ms. Carpeneti also noted that the original version of
HB 49 clarified that it also included a juvenile adjudicated as
delinquent for an act that would have required DNA testing had
t he i ndividual been an adult.

M5. CARPENETI relayed that Version | also proposes making it a
class C felony to know ngly, w thout authorization, possess or
all ow another person to possess a tissue sanple or a blood or
oral sanple that is collected and stored at the Crine Lab.

REPRESENTATI VE ANDERSON suggested that the latter should allay
the concerns of the AKCLU with regard to the possibility that
DNA sanmpl es will be abused.

MS. CARPENETI confirnmed that this new crime is intended to
address the possibility of such abuse. The Crime Lab tests 14
loci on the DNA strand that addresses identification, and this

testing provides what is known as a DNA fingerprint. The other
material is saved because, if there is a hit or a match, the
Crime Lab wants to be able to go back and confirmit. It is the

keeping of these sanples that raises concerns, but Version |
would make it a class C felony to msuse the sanples stored at
the Crine Lab. She turned to [Section 5] of Version | and noted
that it specifies what can be included in the databank. New to
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the list is the inclusion of DNA sanples from those conmtting
m sdenmeanor crinmes against a person, such as stalking, fourth
degree assault, and reckless endangernent. This list will also
include sanples from volunteers such as those wth mssing
rel atives, and sanples taken from crine scene evidence, and from
uni dentified bodies or body parts.

M5. CARPENETI assured nmenbers that in drafting the provision
that allows for the inclusion of sanples from crine scene
evidence, the intent was that a crine scene wuld be a place
rather than a person. She remarked that if there is any
confusion on that point, it should be clarified with additiona
| anguage, since there is no intention to include a victims DNA
She also noted that Version | specifies that tissue sanples can
be included in the database; sonetinmes when collecting sanples
from body parts, for exanple, tissue sanples have to be taken

rat her than blood or oral sanples. Version | also specifies
that sanples can be taken from those who are currently in jail
or a juvenile facility for the crimes listed in the bill, and

from those who are on active probation or parole for those sane
crinmes, as well as fromthose who are on interstate probation or
parole for those sane crinmes. In conclusion, she confirnmed that
Version | includes many of the DOL's suggesti ons.

CHAI R Mc@QUJ RE announced, at 3:07 p.m, that the conmttee would
recess to a call of the chair.

Nunmber 1346

CHAIR MGU RE called the neeting back to order at 4:45 p.m
Present were Representatives MQuire, Anderson, Sanuels, Gara,
G uenberg, Holm and Coghill

Nunber 1425

CHRIS BEHEIM Director, Scientific Crime Detection Laboratory
("Crinme Lab"), Departnent of Public Safety (DPS), addressing
guestions brought wup earlier, said that expanding the DNA
dat abase w Il have no effect on the Crine Lab because it
currently uses federal grant noney to outsource all convicted
of fender sanples. He said that he anticipates that this federa

grant nmoney wll be available in the future for this purpose.
Wth regard to M. Hugonin's concern regarding victins' DNA
profiles, he said that entering a victims DNA profile into the
systemis strictly prohibited by the National DNA |Index System s
(NDIS's) guidelines, as is the inclusion of "elimnation
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sanples" that are tested during the course of an investigation
He concl uded by saying, "Those are two non-issues.”

Nunber 1516

JUANI TA HENSLEY, Special Assistant, Ofice of the Conm ssioner
Departnent of Public Safety (DPS), relayed that the DPS has
placed a priority on sexual -assault-kit DNA sanpling, and feels
very strongly about that issue. The comm ssioner, she added, is
very commtted to donestic violence and sexual assault issues.
Even though DNA sanples for convicted offenders are sent out,
she explained, the DPS has a technician and crimnologist on
staff at the Crine Lab that handle all of the rape kits com ng
into the departnent. "So, we are working on nmaking sure that

any backlog that's there is caught up, and that it doesn't
have a backl og," she added.

REPRESENTATI VE GARA asked for an estimate of the tinme |ag
between when a rape kit is conpleted and when its results are
avai |l abl e.

MR BEHEIM replied that there are nmany factors involved,
dependi ng on the nature of the case and its urgency. It takes a
while to screen the case; if there are a ot of clothing itens,
for exanple, it can take several days just to go through those
itens. The DNA typing generally takes about three weeks.

CHAI R MGUI RE cl osed public testinony on HB 49.
Nunber 1677

The comm ttee began discussion of Conceptual Amendnent 1, which
read [original punctuation provided but formatting changed]:

Page 2, lines 20 and 22:

Delete all material and insert:
"tissue sanple collected for inclusion in the DNA
identification registration system

(b) In this section " DNA i dentification
registration systent neans the deoxyribonucleic acid
identification registration system established under
AS 44.41. 035.

(c) Unlawful use of DNA sanples is a class C
felony."

Page 4, line 3:
Del ete "subsection"” and i nsert "subsections"
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Page 4, after line 7:

Insert the foll ow ng:

"(m The Departnent of Public Safety may not
include in the DNA registration system a bl ood sanpl e,
oral sanple, or tissue sanple of the victim of a
crime, unless that person would otherw se be included
under (b)(1)-(b)(5) of this section.”

REPRESENTATI VE GRUENBERG reported that during the recess, M.
Carpeneti had brought up a technical point. He asked her to
speak on that issue.

V5. CARPENETI explained that she'd noticed what she believes to
be a typographical error in Version |, which she'd discussed
with [the commttee aide]. She indicated she'd drafted an
anendnent [which becanme the first portion of Conceptual
Amendnent 1, relating to page 2, lines 20-22].

CHAIR MGU RE, addressing the last portion of Conceptua

Amendnent 1, explained that she and Representative Sanuels had a
concern regarding victins. She offered her wunderstandi ng that
Ms. Carpeneti had worked with [Vanessa Tondini, the commttee
aide] during the recess and had conme up wth the |anguage
relating to page 4, line 3, and page 4, after line 7.

M5. CARPENETI said the anendnment to page 4 [line 3] just makes
"subsections" plural. Reporting that she'd spoken wth M.
Hugoni n about the provision [proposed on page 4, after line 7],
who thought it was okay, she noted that M. Beheim had said it
is a nonissue; she therefore questioned its necessity.

CHAIR MGU RE said she'd rather keep it in just to be 100
percent clear about the intent. She stated, "W do not want
tissue, blood, oral sanple, and so on from the victim of a
crime; we don't want them to have to go through another process

on top of all ... they've been through before."

Nunmber 1784

CHAIR MGURE [noved to adopt] Conceptual Anmendnment 1 [text
provi ded previously]. She clarified that the intent [wth
regard to the insertion on page 4, after line 7] is to not

include the victims DNA in the dat abase.
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M5. CARPENETI, after noting that she'd typed the anendnent,
suggested there should be a hyphen on the first |ine, rather
than "and". Thus it would read "20-22".

CHAIR McGUI RE acknow edged that as a friendly amendnent. [1t
was treated as adopted. ]

Nunmber 1833

CHAI R McQUI RE asked whether there was any objection to adopting
Conceptual Anmendnment 1 [as anended]. There being no objection,
it was so ordered.

Number 1860

REPRESENTATI VE GARA noved to adopt [Conceptual] Anendnent 2,
which read [original punctuation provided but some formatting
changed] :

page 3, line 19, insert a new section:

Sec.?. AS 44.41.035(f) is anended to read:

(f) The DNA identification registration systemis
confidential, is not a public record wunder AS
40. 25. 110- 40. 25. 140, and may be used only for

(1) providing DNA or other blood grouping
tests for identification analysis;

(2) | aw enforcenent pur poses i ncluding
crimnal investigations and prosecutions;

(3) exoneration of the wongfully convicted,

(4) statistical blind analysis; or

(5)[4]

There being no objection, [Conceptual] Amendnent 2 was adopt ed.
The commttee took an at-ease from4:54 p.m to 4:59 p.m
Number 1929

REPRESENTATI VE GARA noved to rescind the commttee's action in
adopting [ Conceptual] Anmendnent 2.

CHAIR MGUI RE asked whether there was any objection. There
bei ng no objection, it was so ordered.

Nunmber 1938
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REPRESENTATI VE GARA noved to adopt a new Conceptual Anendnent 2,
which would [read |ike Conceptual Anmendnent 2] except that
"wrongfully convicted" would be replaced by "innocent"” [in
par agraph (3)].

REPRESENTATI VE GARA explained that M. Carpeneti had suggested
using the phrase "exoneration of the innocent” to ensure that
exoneration remains a purpose of this Act. He added, "W wll
want to exonerate people who haven't naybe yet [been] convi cted;
the point is to exonerate innocent people.”

CHAIR McGU RE asked whether there was any objection to adoption
of new Conceptual Anmendnment 2. There being no objection,
Conceptual Amendnent 2 was adopt ed.

Number 1995

REPRESENTATI VE GARA noved to adopt Anmendnent 3, which read
[original punctuation provided]:

page 1, line 14, follow ng "repeat offenders,":
Insert "the exoneration of innocent persons,”

There being no objection, it was so ordered.
The commttee took an at-ease from5:02 p.m to 5:10 p. m
Number 2009

REPRESENTATI VE GRUENBERG noved to adopt new Anendnment 4 [which
had begun as a docunent |abeled 23-LS0132\I1.3, Luckhaupt,
3/ 7/ 03, but which had been crossed through in places, wth sone
handwritten words inserted, before the copies were nade]. New
Amendnent 4, with the handwitten changes, read:

Page 1, line 6:
Del ete " FI NDI NGS. "
I nsert "FINDI NGS AND | NTENT. (a)"

Page 1, line 12, follow ng "of fenders;":
Del ete "and"

Page 2, line 1, followng "remains":
Insert "; and

(4) the federal governnent is paying nost
of the costs of the DNA identification registration
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system and will reinburse the state for nobst of the
costs of the DNA identification registration system

(b) The legislature may reexamne the DNA
identification registration system and its expansion
by this Act if the federal governnent elimnates or
reduces the level of funding it provides."

Page 4, following |line 24:

Insert a new bill section to read:

"* Sec. 13. The uncodified law of the State of

Al aska i s anmended by adding a new section to read:

| NSTRUCTION TO COW SSIONER OF PUBLI C SAFETY.
The comm ssioner of public safety shall notify the
president of the senate and the speaker of the house
of representatives if, at any tine after the effective
date of sec. 1 of this Act, the federal governnent
fails to [sic] the costs of the DNA identification
regi stration system?"

Renunber the bill sections accordingly.

REPRESENTATI VE GRUENBERG pointed out that the word "pay" had

been elimnated [in the second to last line of the anmendnent
before the renunbering], and that it should read "government
fails to pay the costs of the DNA identification". [ The

addi tion of "pay" was treated as adopted.]
Nunber 2087

CHAIR MGU RE objected [to new Amendment 4] for discussion
pur poses.

REPRESENTATI VE GRUENBERG explained that when Ilegislation is
| argel y dependent on federal funding, he believes it is a good
policy for the legislature to be informed when the federal
funding goes away. Therefore, this instructs the agency
adm nistering the program to provide a report notifying the
presiding officers when the federal governnent reduces or
elimnates the funding mechanism He noted that it would
provide in the findings that the legislature finds that the
government is currently paying nost of the costs of the program

and that there is intent stated that the |egislature nmay - he
enphasi zed the word "may" - reexamne the programif the federal
government elimnates or reduces the level of funding in the
future. He told nenbers, "I strongly support the program this
is just sort of ... keeping track of federal nobney so we're not

|l eft with unfunded mandates that we know not hi ng about."
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Number 2149

CHAIR McGUIRE withdrew her objection. She asked whether there
were any ot her objections.

REPRESENTATI VE HOLM of fered his understanding that [the DPS] had
indicated [the federal governnent] pays all of the costs of DNA
identification registration, wth no charge whatsoever to the
state. He highlighted the zero fiscal note.

M5. HENSLEY explained that [the DPS] has a federal grant through
NlJ [National Institute of Justice] that pays for the cost of
all the sanples it sends out, as well as a grant that pays for a
crimnologist to do rape kits for sexual assaults. She added:

Presi dent Bush, yesterday, and [U S.] Attorney Genera
Ashcroft just announced that they have added another
232.6 mllion in federal funding for fiscal year '04,
and then over the next five years adding another $1
billion for DNA. That's going to be given [in] grants
to the states, and it's strictly for the DNA sanpling

and things of this nature. ... And it's over a five-
year peri od. So we fully expect all this to be
covered over a five-year period wth the large
expansi on.

REPRESENTATI VE GARA renar ked:

W anticipate that the funding will be available for
the next few years, but at sone point all of these
f eder al mandates, and federal funds for federa
mandates, tend to change. And we just don't know five

years from now whether or not we'll receive the
federal funding. And if that happens, if ... all of a
sudden the federal funding disappears, it will be good
for the legislature to be alerted, so that ... if

we're faced with a decision of whether or not to fund
the DNA database or to fund troopers on the streets,
or to fund both, we can nake that decision. So ...
the anendnment would just require that [the] DPS alert
us, ... just in case we want to take action at that
poi nt . But ... it does nothing to take the l|law off
the books or anything like that. It just deals wth
t he probl em of al ways-di sappearing federal noney.
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REPRESENTATI VE HOLM noting that new Anmendnent 4 says "paying
nost of" [in paragraph (4)], offered a friendly anendnent, to
say "all" if it is all [of the costs].

REPRESENTATI VE SAMJELS obj ected for discussion purposes.

CHAIR McQUJ RE asked Ms. Hensley whether, indeed, [the federa
governnment] pays all of the costs.

M5. HENSLEY answer ed:

It is only all of those sanples that we have told the
federal governnment we were going to send to the |ab

What happens in these circunstances is, we ... get
this grant given to the state. W tell the federal
government how many sanples we're going to send out.
They tell us what labs ... they contracted wth. e
send the sanple to the Iab. Then the lab actually
sends the bill to the federal governnent and they pay
it. The state is not involved in any of the noney
transfers or anything like that, which is really

great, and it's kind of unique under the circunstance.

Wen the original law was passed ... several years
ago, we did have a large fiscal note on it, but it was
start-up cost. And we do have ongoing cost, but [it]
pays for the sexual-assault Kkits, ... and we still
have sone federal grants for that as well. So we do
have ongoing costs to the Crinme Lab that's in our
budget, and its ongoing cost, but it also pays for the
crimnologist to do other duties, other than just the
DNA stuff.

REPRESENTATI VE HOLM again expressed concern about the zero
fiscal note because the anendnent says "nobst" of the costs,

which indicates to himthat at sonme point there will be a fisca
note that isn't being identified at this point. He asked,
"They' || pay for what you give them but we don't know what el se
we may have with this law that wll have costs to us?" He

pointed out that these aren't all sexual offenses, and offered
his understanding that if they aren't rape cases, [evidence]
won't be sent to a lab for rape purposes; rather, there would be
bl ood sanples sent for DNA [determination]. He said they aren't
t he sane, and asked whether that is correct.

Number 2347
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MS. HENSLEY replied:

What we do is, in-house, take the rape kits, and we do

the DNA sanpling in-house on those rape Kkits. It's
all of the other crinmes ... where we get the DNA
sanpling ... from the convicted offender already that

) we contract out to the labs. This is not going to
be any additional cost to us because the federa

governnent has said, "Gve us an estinmation on the
early basis [of] how many sanples you' re going to send
to the lab." And if we need to adjust that, we

certainly can, based on the nunber of cases that we're
going to be sending to the | ab.

TAPE 03-20, SIDE B
Number 2378

REPRESENTATI VE HOLM surm sed, then, that those nunbers are
already in the general budget for rape Kkits. He said that the
word "nost" indicates, to him that something else mght cone in
and have to be funded. Therefore, he questioned why there isn't
a fiscal note that addresses it.

REPRESENTATI VE ANDERSON asked if it's true that currently the
DNA program that M. Beheimdirects is covered by federal grants
and will be covered by federal grants for the next five years.
He also asked if it's true that Representative Guenberg's
amendnent says "if or when there is a reduction in the grant, so
that the state has to pay for sone of the DNA program then the
Department of Public Safety will notify the legislature.” He
said that's how he reads it.

M5. HENSLEY said that is correct. Unl ess there are nmmjor
changes to this legislation, Ms. Hensley didn't expect there to
be any fiscal inpact.

REPRESENTATI VE SAMJELS asked, "Aren't we going to find this out
once you |look at the budget anyway?" He posed a situation in
whi ch eight years from now the conm ssioner doesn't tell. He
asked if the comm ssioner would be punished.

REPRESENTATI VE GRUENBERG agreed that it would appear sonewhere
in the budget. He suggested that there should be a mechani sm by
which the legislature is notified that the federal funding is
goi ng away. Furthernore, it should be done in advance of the
budget .
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REPRESENTATI VE COGHI LL pointed out that the aforenentioned is
done in many cases with repealers. He noted his objection to
saying that the federal governnent is going to pay for a program
that the legislature is willfully installing in statute. He
expressed the need to take care when doing such. He said,

"We're really surrendering ourselves, | think, at this point and
| don't know if that's w se."

REPRESENTATI VE GRUENBERG clarified that was not his intent and
pointed out that the |anguage uses "may". He explained that
this is to ensure that the federal governnent realizes that [the
state] isn't giving thema bl ank check.

REPRESENTATI VE COGHI LL acknow edged that the "may" |anguage is

utilized. However, there is a lot of other |anguage that
di scusses what [the state] wll or wll not do. Ther ef or e,
Representative Coghill begged the commttee to reconsider

because he felt that it's not appropriate to place in statute.
The |anguage could be put in a letter of intent or the bill
could include a sunset. He relayed his belief that this is a
poor policy call.

Number 2193

CHAIR McGU RE commented that perhaps this conversation would be
nore appropriate in the House Finance Committee. She nenti oned
that she did |ike having advance notice when funding is running
out for a program so that the legislature can plan for it.
However, she said she also understood Representative Coghill's
concern that there nmay be inpacts that aren't known at this
time. Therefore, she asked if Representative G uenberg would be
willing to offer this through a House Finance Conmittee nenber.

REPRESENTATI VE GRUENBERG said he could. However, if the
| anguage of concern for Representative Coghill is subsection (b)
of new Anmendnent 4 as anended, that |anguage can be renoved.
Representative Guenberg related his preference, if t he
commttee is so inclined, to put in the language and point it
out to the House Finance Conmttee so that it can determ ne
whether to delete it or not.

REPRESENTATI VE COGHILL said that would probably address his
concern.

REPRESENTATI VE  COGHI LL noved that the conmttee delete
subsection (b) from new Anendnent 4 as anended. [ No objection
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was stated and the anendnent to new Anendnent 4 deleting
subsection (b) was treated as adopted.]

REPRESENTATI VE ANDERSON poi nted out that the new Arendnent 4, as
anended, specifies in paragraph (4) "that the federal governnent
is paying nost of the costs" while the commttee has said on
record that the federal government is paying the cost.
Therefore, he asked if the words "nost of" should also be
del et ed.

REPRESENTATI VE GRUENBERG noted his acceptance of Representative
Anderson's suggesti on. [ Therefore, the anmendnent to new
Amendnent 4, as anended, to delete from paragraph (4) the words
"nost of" was treated as adopted. ]

CHAIR MGU RE clarified, then, that new Anendnment 4, as anended,
woul d request that the federal government tell us when the noney
isn't avail able.

Nunber 2078

REPRESENTATI VE GARA asked if there is any objection to also
notifying the Mnority | eaders of each body.

REPRESENTATI VE COGHI LL renmarked that |eadership is usually

trusted to handle procedural itens <correctly, adding that
anything that is read across House Floor is available to all
menbers. Therefore, he indicated, his inclination would be to

| eave the notification provision as is.
REPRESENTATI VE ANDERSON not ed hi s agreenent.
REPRESENTATI VE GARA wi t hdrew hi s suggesti on.
CHAIR MGU RE said that new Anendnent 4, as anended, is before
the conmttee. New Anendnent 4, with the handwitten changes,
as anended, read:

Page 1, line 6:

Del ete " FI NDI NGS. "
Insert "FINDI NGS AND | NTENT. (a)"

Page 1, line 12, follow ng "of fenders;":
Del ete "and"

Page 2, line 1, followng "remains":
Insert "; and
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(4) the federal governnent is paying the
costs of the DNA identification registration system
and will reinburse the state for nobst of the costs of
the DNA identification registration system

Page 4, following |line 24:

Insert a new bill section to read:

"* Sec. 13. The uncodified law of the State of

Al aska i s anended by addi ng a new section to read:

| NSTRUCTION TO COW SSIONER OF PUBLI C SAFETY.
The comm ssioner of public safety shall notify the
president of the senate and the speaker of the house
of representatives if, at any tine after the effective
date of sec. 1 of this Act, the federal governnent
fails to pay the costs of the DNA identification
regi stration system"”

Renunber the bill sections accordingly.
REPRESENTATI VE SAMUELS wi t hdrew hi s obj ecti on.

CHAIR McGU RE noted that there were no further objections to
adopti ng new Amendnent 4, as anended. Therefore, Anendnent 4,
as anmended, was adopt ed.

Nunber 1973
REPRESENTATI VE HOLM sai d:

| nove that we adopt Anmendnent 5. That we renove
under Section 7, line 21 and 22, [AS] 11.41.230 -
Assault in the fourth degree, 11.41.330 - Custodia
Interference in the second degree, 11.41.250 -
Reckl ess Endangernment, and 11.41.270 - Stalking in the
second degr ee.

CHAI R MGUI RE obj ected for purposes of discussion.
REPRESENTATI VE HOLM explained that he wanted to delete those

statutes because of his concern that class A msdeneanors are
treated as felonies.

REPRESENTATI VE SAMUJELS inquired as to how Anendnent 5 would work
for the Departnment of Public Safety and the Departnent of Law.

M5. CARPENETI clarified that the only folks from whomthere wl|
be sanpl es taken are those who are convi cted.
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M5. HENSLEY relayed that the DPS would have difficulty wth
Amendnment 5 because those [statutes deleted by Amendnent 5]
relate to crimes against a person. She relayed specific concern
with the deletion of AS 11.41.230 and AS 11.41. 270.

M5. HUGONIN rem nded nenbers that the commttee has previously
heard legislation that allows for a civil remedy for victins of
stal ki ng because the crimnal statute is so difficult to prove.
She enphasized that it's difficult to even have soneone charged
with stalking in +the second degree mnuch Iless obtain a
convi ction. Therefore, when [such a conviction] happens, it's
appropriate to have the DNA sanple taken. O the four statutes
cited, M. Hugonin encouraged the conmttee to leave in [AS
11.41.270] stalking in the second degree. She explained that in
order for stalking to rise to the first degree, there has to be
sone added el enents such as the stalking occurring in violation
of the protective order, or against a child under the age of 16.
Therefore, stalkers should be included if the intent is to
capture DNA from those persons nost likely to repeat crines or
commt sex offenses.

Nunber 1743

REPRESENTATI VE GARA said he appreciated and agreed with the
intent behind Anmendnent 5. He recalled earlier discussion
regardi ng the existence of sonme crinmes, that if commtted, have
no bearing on whether the individual will commt a violent crine

in the future. Therefore, he understood Anendnent 5 to [del ete]
crinmes that may have no bearing on whether sonmeone would commt
a violent crinme in the future. However, Representative Gara
announced that he didn't support Anendnent 5 because the four
crines specified do have an aspect of violence or attenpted
vi ol ence. He relayed his belief that nany people convicted of
the crimes [being deleted by Anmendnent 5] are people with a
propensity for violence.

REPRESENTATI VE ANDERSON acknow edged that there is the question
of how many sanples should be taken and from which crines. He
recalled M. Beheims testinony regarding taking DNA sanples
from folks who wite bad checks. The statistics showed that 12
of the folks who wote bad checks nurdered soneone.

MR. BEHEIM specified that those statistics were from Virginia.
The latest statistics show that 82 percent of the hits in the
dat abase woul d' ve been missed if it had been limted to violent
of f enses. In the case of forgery, statistics show that those
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who have conmmitted forgery have commtted other crinmes including
sexual assault and hom ci de.

REPRESENTATI VE ANDERSON said that illustrates that those are
white-collar crines that don't suggest any propensity for
violence. He indicated that he was in a quandary with regard to
what to include or not to include.

Nunber 1571

REPRESENTATI VE HOLM wi t hdrew Amendnent 5. However, he offered
that if there are going to be laws that allow people to plea
down such that there is no neaning [to the |aws], then perhaps
those |aws should be reviewed. He enphasized that the penalty
for a class A m sdeneanor is conpletely different than a class C
f el ony.

REPRESENTATI VE GRUENBERG noted that he supports [DNA sanpling]
extended to felonies. He informed the commttee that the
followng felonies that appear to be nonviolent include:
issuing a bad check of $500 or nore, third degree crimnal
mschief - that's $500 damage to property - forgery, falsifying
busi ness records, deceptive business practices, def r audi ng

creditors, perjury, interference wth official proceedings,
m sconduct by a juror, possession of ganbling records, and third
conviction for DW. Representati ve G uenberg announced that he
supported the legislation as witten. He expressed his desire

for this commttee to discuss and address the issues within its
jurisdiction.

REPRESENTATI VE GARA agreed with Representative Guenberg that
they should make sure that the legislation says what the
commttee wants before passing it out. Representative Gara
noted his support of HB 49 as witten.

REPRESENTATI VE GARA highlighted that Representative Anderson

narrowed the definition of the crinmes that wll result in
soneone being placed in the DNA database to all crinmes against a
per son. Therefore, Representative Gara asked if the list read

by Representative G uenberg included crines against a person.
REPRESENTATI VE GRUENBERG repl i ed no.

M5. CARPENETI explained that the legislation includes all
felonies in Title 11 and crinmes against a person. The crines

against a person that are in Title 11 include those read by
Representative [ G uenberg], sonme m sdeneanors, and sex offenses.
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REPRESENTATI VE ANDERSON opined that M. Beheim has nade the
case, with the forgery exanple, that there is a need for DNA
sanpling to be taken for all felonies.

Nunber 1334

REPRESENTATI VE GARA reiterated his support of the |egislation as
written. However, he said he disagrees with Representative
Anderson's analysis of M. Beheimls statistics. Representati ve

Gara said the statistics show that there are a certain nunber of
people who committed nonviolent crimes that also commtted
violent crines. He pointed out that M. Beheim provided no
statistical analysis saying those who commit nonviolent crimnes
have any nore propensity than anyone else to conmt violent
crines in the future. He remarked that the statistics show
[only] that if DNA from everyone in the world were taken, nore
crimes woul d be sol ved.

REPRESENTATI VE COGHI LL noted that he has struggled with this
| egi sl ati on. Represent ati ve Coghi | | turned to AS
44.41.035(b)(3), which in part says, "(3) a mnor 16 years of
age or older, adjudicated as a delinquent for an act that would
be a crinme against a person, a burglary, or a felony attenpt to
commt burglary, if conmtted by an adult.” He asked if
adj udi cation is the sanme as conviction.

M5. CARPENETI answered that in the juvenile justice system
adjudication is simlar to a conviction.

REPRESENTATI VE COGHI LL asked if that would be consistent for a
crime agai nst a person.

V5. CARPENETI replied yes.

REPRESENTATI VE COGHI LL relayed his belief that the barrier has
to be high, which he indicated was achi eved through conviction
Representative Coghill said that this is an interesting path of
how to identify people without it becomng problematic for an
over zeal ous governnent.

CHAIR MGU RE said that she didn't disagree, but she pointed out
that the legislature has the ability to change this if there are
probl ens.

REPRESENTATI VE HOLM remarked that this legislation carries a bhit
nore gravity than nost because this issue involves a database.
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The database doesn't have a way in which [it can be] stopped,
simlar to the situation wth social security nunbers.
Therefore, he opined, personal protection should be upheld.

Number 1071

REPRESENTATI VE GRUENBERG noved to report the proposed CS for HB
49, Version 22-1LS0132\1, Luckhaupt, 3/3/03, as anended, out of
commttee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSHB 49(JUD) was
reported fromthe House Judiciary Standing Committee.

ADJ QURNVENT

Nunber 1021

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 5:50 p. m
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