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W TNESS REAQ STER

Gregg D. Renkes, Attorney Ceneral designee
P. 0. Box 110300

Juneau, AK 99801-0300

ACTI ON NARRATI VE

TAPE 03-3, SIDE A [ SENATE JUD TAPE]

CHAIR RALPH SEEKINS called the joint neeting of the Senate
Judiciary Standing Commttee and the House Judiciary Standing

Commttee to order at 1:35 p.m Senate mnenbers present were
Senat or Therriaul t, Senat or Qgan, Senat or French Vi a
tel econference and Chair Seekins. Senator Ellis arrived at 1:36
p. m The business before the committee was the confirmation
hearing for Attorney General Gegg D. Renkes and a brief
overview of the Departnment of Law (DQL). Wt hout objection,

Chair Seekins turned the gavel over to Representative Lesil
McCGuire, Chair House Judiciary Standing Commttee to chair the
nmeet i ng.

CHAIR Mc@GU RE announced the House Judiciary Conmttee nenbers
present were Representative Guenberg, Representative Gara,
Representati ve Anderson, Representative Sanuels, Representative
Hol m and Chair MCQuire. Representative Coghill arrived at 2:32
p. m She invited Attorney Ceneral designee Gegg D. Renkes to
give a brief overview of the Departnent of Law and to provide
personal information.

ATTORNEY GENERAL DESIGNEE GREGG D. RENKES introduced Barbara
Richie, Chief of Staff in the Attorney General’s Ofice. He
said he net with many conmmttee nenbers earlier and wanted to
neet with the remai ni ng nenbers as soon as possi bl e.

He enphasized one goal of the Governor and that was to have an
excellent working relationship wth +the Legislature. The
Department of Law is statutorily required to support the
| egi slature. He wants to be responsive to the Legislature's
needs and gain the legislature's trust that DO.'s views are
accurate. He feels it is inportant that the |egislature and DOL
work together in the best interest of the state. He and the
Governor want the state to carry out its obligations in a way
that is nore efficient and responsive to the people and in a
frugal manner and to create a stronger econony that provides
nore opportunities for young people.

JT. S/H JUD COW TTEES - 2- February 10, 2003



ATTORNEY CENERAL- DESI GNEE RENKES informed commttee nenbers he
grew up in Mchigan and went to college in upstate New York
where he enjoyed the sciences and focused his studies on biol ogy
and geol ogy. He developed a strong interest in the out-of-doors
and studied wldlife ecology. H's interest in wildlife
conservation and related land-use policies led him to Yale
University where he received a Masters of Science. Wile there,
he was exposed to "a heavy dose of western land policy and
Native Anerican affairs" that led him to decide on law as a
career. He then studied at the University of Colorado School of
Law. He studied resource law, oil and gas law, water |aw and
Indian law from nationally recognized experts in those fields.
He assisted in witing a public land | aw casebook and an |ndi an
| aw casebook and produced a mning | aw publication.

H's interest in land resources and Indian law led himto Al aska.
He worked in Anchorage during law school and wote a |engthy
final year paper on subsistence and Title 8 of AN LCA (Al aska
Nati onal Interest Lands Conservation Act). He noved to Al aska
in 1986 to take the Alaska bar exam nation and work as a |aw
clerk for the Al aska Superior Court in Palmer. At the court in
Pal mer, he was sworn in as a nmgistrate to conduct trials,
heari ngs and arrai gnnents.

He maintained his interest in Al aska Native affairs by witing
weekly articles on legal issues affecting people in village
Al aska for the Tundra Tines. He was drawn to Washington D.C
where Senator Mirkowski hired himto help with his work on the
Indian Affairs Commttee in the Senate Energy and Natural
Resources Commttee. He thought he would be there two years,
but stayed |longer and worked on the 1991 anendnents to the
Al aska Native Clains Settlenment Act (ANCSA) and becane Senator
Mur kowski's | egal counsel. Hs return to Al aska was del ayed
when he becane chief of staff and staff director of the Senate
Energy and Natural Resources Conmttee. He ran Governor
Mur kowski s Senate reelection canpaigns in 1992 and 1998. He
told nmenbers:

During ny nmany years in the Senate working for Al aska,
| had the opportunity to work on issues and wth
people from virtually every area of our state. You
know, [|’ve wtnessed the work of famly alcohol
treatnment in St. Mary's, listened to the concerns and
fears of people in Pt. Hope when they |earned of
nucl ear experinments in their back yard. | participated
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in economc summts in Kotzebue and Barrow and with ny
wife, visited the health <clinics in Norvik and
Anapuchuk (ph). Traveled to Bethel with the Assistant
Secretary for Indian Affairs to finally got the old
BIA facility in the hands of the Yukon Kuskokw m
Health Corporation and |1’ve been to Bethel on other
occasions to listen to children tell their stories of

i nhal ant abuse. |’ ve fought battles over wl derness
in the Tongass and cruise ships and fishing in d acier
Bay. |’ve visited nearly every snmall conmunity in
Sout heast Al aska. |’ve worked with the community
| eaders in Ketchikan and Sitka as they coped with mll
closures and | spent tinme in Adak wth the base
closure and l|and transfer. I["ve held comunity

neetings at the coffee shops in MCarthy, Northway,
Wasilla and Pelican, not to nention those policy
di scussions that |asted |late and noved into the bars
at the Stikine Inn and the Talkeetna Road House. On
nore than one occasion, | introduced nenbers of
Congress to the people of Kaktovik.

| could go on and on, because it lasted 16 years, but

| won't. The point is that 1've dedicated ny entire
prof essional career to working for and w th Al askans
from all over Alaska and | believe this gives ne a

very good perspective to bring to the office of the
Attorney Ceneral.

ATTORNEY GENERAL-DESI GNEE RENKES said the Departnent of Law
carries out widely varied and inportant functions to protect and
further the interests of the state and its citizens. It has a
hi ghly professional and skilled staff. He expl ai ned:

By law, the attorney general serves as the |egal

advisor to the governor and to other state officers
and agenci es. W represent the 14 principal

departnments of the state governnment and in addition
such agencies as the Permanent Fund, AIDEA [Al aska
I ndustrial Devel opnment and Export Authority], the RCA
[ Regul atory Comm ssion of Alaska] and the AHFC [ Al aska

Housi ng Finance Corporation]. W are also called upon
to represent the judicial and I|egislative branches of
governnent. In addition to the duties set out in
statute, the attorney general has those powers that
existed in a comon |aw. | think this is interesting
and inportant. Qur state suprenme court recently
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described this authority as follows: 'Under comon
|l aw, the attorney general has the power to bring any
action which he thinks necessary to protect the public
interest' - a broad grant of authority which includes
the power to enforce Al aska statutes.

ATTORNEY GENERAL- DESI GNEE RENKES asked nenbers to think of the
variety of operations the state undertakes. Virtually all of
t hose undertakings require |egal services fromthe Departnent of
Law. He noted that DOL handles everything from felony
prosecutions to collection of restitution paynents for victins
of crime, “from the review and analysis of each piece of
| egislation introduced in this body to taking action against the
federal governnment to protect and enhance the state's rights.”
He i nformed nenbers:

Some case nunbers and statistics from 2002 will give
you a sense of the volume of work the Departnent of
Law does. In 2002, the crimnal division handled

approximately 6,000 new felony cases and 21,000 new
m sdenmeanor cases. The nunber of new felony case
referrals has increased steadily over the |ast decade.
In 1993, for exanple, there were 3,800 new felony
cases referred. That's an increase of 55 percent. The
only good news in these figures is that the nunber of
felony sex crimes has not gone up, but the bad news is
that felony drug cases have increased, felony assault
has tripled and we're now identifying felony drunk
drivers. Qur streets are sinply nore dangerous than
t hey used to be.

The nunber of new m sdenmeanor case referrals had
stayed steady for several vyears, but this year it
junped a full 10 percent solely because of renewed
interest in mnor consumng cases. Wth the exception
of m nor consuni ng, the nunbers have remained
relatively stable, but it is the seriousness of the
m sdenmeanor cases that has changed. |In the past,
donestic violence was hushed up and overl ooked. W' ve
cone a long way in a short period of time, however.
In the past, the typical msdeneanor assault case
presented to the D.A's office was a drunk in a bar
getting into a fight. Now two out of three m sdeneanor
assaults is a donestic violence assault. Despite
increased penalties and certainly as a result of
i ncreased police enf or cenent m sdemeanor dr unk
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driving continues unabat ed. Thi s is where we
concentrate our effort in msdeneanor cases - donestic
vi ol ence and drunk driving.

Note that up to now, | have used the term “new fel ony
and m sdeneanor cases.” This is to distinguish old
cases that mght be handled again and again. The
courts have becone sensitive to the plight of crowding
in the Departnent of Corrections facilities and often
substitute supervised probation for a |longer jail
sentence. The legislature has responded by allow ng
the courts to inpose |onger periods of supervision,
but this means that nore and nore offenders are on
probation, thus nore and nore proceedings to revoke
probation and inpose the suspended sentence. The
nunber of these old felonies has increased steadily
and we now handle 2,000 additional cases of felony
probation revocation. There are also a few thousand
m sdenmeanor probation revocation proceedi ngs, but
those are typically perfunctory hearings. The grand
total is over 30,000 cases handled by the crimnal
di vi sion each year - a heavy, heavy |oad of work...

ATTORNEY CENERAL-DESIGNEE RENKES said he net wth all the
district attorneys to begin to better understand their needs,
wor kl oads and concerns. Crimnal justice and public safety are
high priorities for both he and Governor Mirkowski. He stated:

Il will be looking for ways to strengthen our crim nal
prosecution efforts in both wurban and rural Al aska
t hrough such nmeans as changes to state |aws, increased
cooperation with the United States Attorney's Ofice
and seeki ng avai |l abl e f eder al funds for | aw
enf or cenent .

He was in Philadelphia the previous week at the Project Safe
Nei ghbor hoods Conference held by the Justice Departnent. He
| earned that federal noney is available in the form of over 20
grant prograns but the grants being awarded in Al aska are not

coor di nat ed W th Al aska’ s crim nal justice pr ogram
Coordi nating these grants is a priority to ensure funds are used
for the highest purpose. One person at DOL will be assigned to

coordi nate those funds.

ATTORNEY CGENERAL - DESI GNEE RENKES met wth t he section
supervisors of the Cvil Division in Anchorage and Juneau and
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intends to neet with the supervisors in Fairbanks. The G vil
Division has 11 sections that focus on different areas of the

| aw. nat ur al resour ces, human servi ces, transportation,
col | ections and support, | egi sl ation and regul ati ons,
commercial, environnental, fair business practices, governnental
affairs, oil, gas and mning, and special [I|itigation. He
expl ai ned:

In 2002, the Civil Division collected just over $71

mllion in disputed oil and gas taxes and nearly $23
mllion in disputed royalties. W collected nearly
$3.6 million in civil and crimnal judgnments owed the

state. W opened 505 new child protection cases
representing 858 Alaskan children and we conpleted
1,420 child support enforcenent cases.

ATTORNEY GENERAL- DESI GNEE RENKES said he is working with Guvil
Deputy Scott Nordstrand to get to know all the sections and the
staff, what they are doing, what the caseloads are |ike, what's
wor king well and what could or should be changed to inprove how
the state provides |egal services. This is to insure that the
| egal denmands of the state are net and the Governor's priorities
are receiving the attention and resources needed.

He explained the Conference of Wstern Attorneys GCeneral would
undertake a performance review of the departnent the first week
of March. Their report and the Governor's transition report
will provide fresh recommendations and ideas on how to better
focus the departnent's resources on the Governor's priorities
and i nprove accountability. He continued:

So what are our priorities of the Department of Law?
Il will focus the departnent on making Al aska a safer
and better place to live and work, insuring that the
state fully asserts and protects its sovereignty and
maki ng sure that the state receives full value for its
oil and gas resources. | believe that the Departnent
of Law plays a key role in achieving each of these
goal s. |’ve already discussed ny strong interest in
crimnal justice and ny plans for a renewed enphasis
on our crimnal prosecution efforts. In addition, |
believe that t he Depart ment of Law wil| be
i nstrunent al in the inplementation of Gover nor
Mur kowski's programs for econom c devel opnent and
responsi bl e resource devel opnment. These are priorities
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for the Governor and they are priorities for nme as
wel | .

ATTORNEY GENERAL-DESI GNEE RENKES explained DOL advises the
resource agencies daily on legal issues relating to permtting
deci si ons. They work closely with agencies to nake sure Al aska

laws are followed to mnimze legal challenges. If there are
challenges, DOL will defend the Attorney Ceneral’s actions as
expeditiously as possible. Ol, gas and mning issues are a
high priority: devel oping Alaska's oil, gas and mneral
resources and insuring the state receives taxes owed, its
correct share of royalties and nonitoring appropriate protesting
tariffs charged for transportation of oil and gas production

t hrough pipelines. DOL provides |egal advice and representation
in all these critical areas.

In FY 2003, over $23 mllion was collected through actions
pursued by DOL. He offered to provide a briefing on pending and
future matters upon request in an executive session.

ATTORNEY GENERAL- DESI GNEE RENKES added:

State sovereignty and statehood defense is also a top
priority. | believe that resolving the state/federal
disputes and clearly establishing, protecting and
defending the State of Alaska's rights with respect to
our lands, water and resources including title to our
navi gabl e water, access rights, salnon resources and
tinmber resources wll have a profound and lasting
I npact on the managenent of Al aska's nat ur al
resources. Here | think it is inportant to reflect on
sone of the activities under way.

The Sout heast Al aska Tidelands case - we call this
original nunber 128. Last week we argued this 1in
Washington D.C., our oral argunent. The State filed
this action against the United States in Novenber of
1999 to quiet title in the lands underlying marine
waters in Southeast Alaska. The state clains title to
the lands underlying all marine waters in the
Al exander Archipelago including those wthin the
boundaries of the Tongass National Forest and d acier
Bay National Park. Because the case addresses a
boundary dispute, it's filed originally in the Suprene
Court. The parties had filed notions for sumrary
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judgnments on all four counts of the conplaint and the
oral argument was held, as | said, |ast week.

In response to the Tongass count, the federa

government has conceded the title to the I|ands
underlying the Tongass National Forest. The parties’

special master wll provide a recomended decision
with the court in the next term begi nning Septenber of
next year. Once the special nmaster’s report is filed,
we'll read it, obviously, and then provide briefs on
exceptions that we take to that. Then there wll be
an oral argunent in the Suprene Court and we hopeful ly
can get a decision on this case in the following term
in 2005 of the Suprene Court. It seens like a |ong
time, 1999 to 2005, but you'll recall D nkum Sands
[United States v. Alaska, No. 84 Oiginal] took 19
years. So we'll do better than that | hope.

Roadl ess lawsuit, this is another one that |'ve been
working on. The state filed suit challenging the U S.
Forest Service's decision to apply the roadless rule
to the Tongass and the Chugach National Forests. The
rule prohibits road construction, reconstruction and
ti mber harvest except for stewardship purposes in all
inventoried roadless areas. The suit argues that the
roadless rule violates nunerous federal statutes
requiring a public planning process and consideration
of | ocal conditions concerns and inpacts and,
inmportantly, is a violation of the 'No Mre' clauses
of ANILCA. The rule remains enjoined nationwi de while
the matter is before the 9th Crcuit. Should the rule
take effect, the State wll consider its options
including the possibility of asking the court for a
prelimnary injunction in Alaska. And | net with the
Justice Departnent |ast week to discuss the status of
t he case.

Recordabl e disclainers from navigable waters, this is
an inportant area. The Departnent of the Interior
recently anended its regulations for recordabl e
di sclaimers of interest. What a recordabl e disclainer
is is a regulation that allows the state to assert
title. The federal government can consider the
assertion and on the facts disclaimits interest and
provide a disclainmer that then can be recordable and
bring sone finality to these title issues that we've
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had difficulty noving through the courts. The
regul ations are authorized by the FLMPA, the Federal
Land Managenent Policy Act, and provide this sinple
process. The BLM will in the first instance eval uate
these applications and file the disclainmers should
they believe that the applicant neets the criteria.

| f not , then we can pursue [litigation. These
regul ations becane final |ast Wdnesday and on that
day, purposely, | net with the Deputy Secretary of

Interior, Steve Giles, in Washington D.C to discuss
how Al aska wi || proceed under these regul ations.

"1l waste no tine in using whatever neans avail able
to establish state title in its rights-of-ways,
subnerged | ands and navi gabl e waters. W can clearly
use this new regulation to renove the clouds on |ands
underlying navigable waters in Alaska. At statehood,
Alaska took title to lands underlying navigable
wat er s. Under the constitutional Equal Foot i ng
Doctrine, the state holds the lands in trust for the
public to use for navigation, comerce and fi shing.
Clouds remain on the state's title to nmuch of these

subner ged | ands. However, because t he f eder al
gover nnment has not been willing to concede
navigability in any per manent matter, t hese
regulations will change that. Cbviously, litigation is

time consumng. Inportantly, we're already prepared to
file our first application under these new regul ations
for the Black River in Northeastern Alaska. W’ ve
chosen this one because it provides the best factual
case for the first application. The state intends to
follow with other applications beginning with waters
the BLM has al ready found to be navigabl e.

A word on a related issue - RS 2477's - another
priority. W'Ill be reviewing inventory of RS 2477
rights-of-way and examining all appropriate means to
i ncrease access for Alaskans. In tw recently settled
RS 2477 cases, Harrison Creek and the Jualin Mne
Road, we're awaiting final survey of the established
rights-of-way. | will work closely with the Departnent
of Interior as they review their existing regulations
adopted by Secretary Babbit to frustrate Al aska and
Utah for asserting their clains and I will press them
for new regulations or gquidelines that allow us a
speedy process to finally establish title to our
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access routes. It may be that we are able to use the
recordabl e disclainer process for RS 2477 rights-of-
way, however the Babbit regulations stand in the way
of t hat, the definitions of constructi on, t he
definitions of highway, which basically if it’s not a
paved road you're not going to get title to it as an
RS 2477 wunder current regulations. At our urging,
Deputy Secretary Giles and Secretary Norton are
taking a hard look at this and evaluating the
possibility of new national guidance on RS 2477
rights-of-way that should give us a workable process
to achieve title.

2:02 p.m

Endangered Species Act, there are sone interesting
things going on that we're involved in wth the
Endangered Species Act. The Alaska Center for the
Environnent v. State [(6/13/97), 940 P2d 916], in that
case we're defending in the Al aska Supreme Court, Fish
and Gane's decision not to add the Cook Inlet Beluga
whales to the Alaska |ist of endangered species. The
popul ati on appears healthy and is expected to increase
and the Cook Inlet population is not a recognized
subspeci es.

The state is reviewing its options to protect its
interests in Geenpeace versus the National Marine
Fi sheries Service [No.C98-4927]. This is a lawsuit
filed in Washington State challenging the legality of
federal groundfish fisheries in Alaska under NEPA
[ Nati onal Environnmental Policy Act of 1969] and the
Endangered Species Act in an effort to protect Stellar
sea lions. The state formally participated as an
amcus [curiae] in the 9th Crcuit and |I wll very
soon increase our involvenent by filing a notion to
intervene in this case. W are concerned about the
inpacts the suit nay have on the state’s econony and
the state fisheries and it is ny view that the state
nust be at the table in this litigation and part of
any resolution that flows fromit.

Qur attorneys also regularly participate in review and
preparation of coments on proposals that designate
critical habitat under the Endangered Species Act and
a variety of other issues related to hatchery fish,
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sea otters and groundfish. In addition, we nonitor
federal actions relating to nanagenment of federal
fisheries, federal preenption, groundfish and crab
i ssues.

Related to that is the Pacific Salnmon Treaty. Two
cases filed in Washington State, Confederated Tribes
and Bands of the Yakima Indian Nations versus
Baldridge [U.S. 9th Crcuit Court of Appeals No. 95-
35901] and the U'S. versus Wshington [C70-9213]
challenged the allocation of and treaty rights to
sal non resources in Alaska waters as well as in the
Pacific Northwest. W are a party to these cases.
Wiile the cases are currently stayed based on recent
agreenents in the Pacific Salnon Treaty, we continue
to review biological opinions and recovery plans for
the Wst Coast salnmon populations and assess the
actions [of] the United States, the tribes and other
states and Canada.

Subsi stence, we regularly review and conment on
proposals before the federal Subsi stence Board,
testifying at board neetings and requesting a
reconsi deration of decisions we believe are in error.
W are also defending litigation manning the state in
which the state subsistence law is challenged on the
ground that the scoring ©process for tier two
applications unconstitutionally t akes pl ace of
resi dence into account.

Statehood Act Entitlenent, both the Ilitigation and
through negotiation and review of proposed federal

actions - we work to insure that the state receives
the land to which it is entitled under the Statehood
Conmpact. In addition to our efforts to protect state

title to navigable waters, this work includes review
of BLM decisions to convey land to others as well as
ensuring that our Jland selections are properly
consi dered, surveyed and conveyed.

Related to that we also took up in Wshington
recently, the wlderness reviews and w | derness study
reviews that are underway as part of the BLM and Fish
and Wldlife Service planning process. The Departnent
of Interior - we formally asked the departnent, the
Secretary of Interior, to look again to the No More

JT. S/H JUD COW TTEES -12- February 10, 2003



cl auses of AN LCA and what we believe is a prohibition
on further federal w | derness study and review.

ATTORNEY GENERAL-DESI GNEE RENKES pointed out that because of
Al aska’ s uni que circunstances, the congressional delegation and
the Washington D.C. Ofice of the Governor often need the
support of the Departnent of Law to review, analyze and flag for
action things being proposed in Congress. It is frequently
necessary to rem nd Congress of the particular protections and
exenptions in ANILCA, I|like the No Mre clauses as they affect
federal action. He pointed out:

In this regard, one thing | want to bring to your
attention I t hi nk IS significant, t he EPA
[ Environmental Protection Agency] and the Army Corps
of Engineers are soliciting conments, | believe due by
the first part of March, as they review and establish
new definitions for waters of the United States. A
2001 Suprene Court decision known as the SWANCC case
[Solid Waste Agency of Northern Cook County v. U S.
Arnmy Corps of Engineers, No. 99-1178] deterni ned that
isolated waters including wetlands are not subject to

federal jurisdiction. The regulations that wll be
adopted to reflect new definitions of wetlands
consi st ent W th t he SVWANCC deci si on could

fundanmental |y change the way nuch of our wetlands are
regul ated i n Al aska.

Anot her priority for our state, for us, is our state

tribal relations. | believe <clarification of the
authority of the Alaska Native entities under the |aw
will be critical as we nove forward to bridge the

urban/rural divide and enpower people at the |ocal
level. This is a conplex area of the law, which |
intend to devote tine and attention [to] as attorney
general .

Clearly many challenges lie ahead for the State of
Al aska. The Departnent of Law is likely to be right in
the mddle of many of them advising and assisting the
state in determning the best course of action. | see
the Departnent of Law, really, as an engine of change
and | intend for the departnment to be instrunental in
carrying out the Governor’s vision for Alaska. Wth
that, | hope this wasn’'t too long, thank you and 1’'d
be happy to answer questi ons.
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CHAIR McGU RE thanked Attorney General-designee Renkes for his
time and the thorough overview

SENATOR OGAN thanked Attorney GCeneral-designee Renkes and
appreciated his experience with the federal governnent because
the state has been “wapped around the axle” with the federal
governnment for a nunber of years over various issues. He asked,
“The recordable disclainmer issue is one that interests nme a
great deal. You said it would ‘renpve clouds to our navigable
waters issues.’” |Is one of the ‘clouds’ that you are talking
about the Reserved Water Rights Doctrine?”

ATTORNEY CENERAL-DESIGNEE RENKES said the ‘cloud is the
assertion of federal title. The federal governnent has been
reluctant to permanently waive title to our subnmerged | ands.
Wthout a specific issue in conflict, it is difficult to get
into court to establish finality in a quiet title action on
specific navigable waters cases. This regulatory process wll
provide a way to get to finality so as to receive a disclainer
of interest that is recordable.

SENATOR OGAN said in the 1953 Subnmerged Land Act the title to
subnerged land canme with the right to nanage all the resources
including the fisheries. The 9th G rcuit Court has decided that
because water originated on federal |and, the federal governnent
has the right to control subsistence fishing all the way to
saltwater and probably beyond. In the D nkum Sands case, Justice
Sandra Day O Connor said, "If those disputed |ands were
subnerged | ands, which the state owns and with it including the
right to control fishing, they would have ruled a little bit
differently on D nkum Sands." He supported the DOL priority to
assert state sovereignty. One of the nost fundanental sovereign
rights is to manage all state fisheries including the subnerged
| ands fisheries. He asked what DOL was going to do in that
regard and would that also fit under the No Mre clause. The
federal governnent was not to take any nore land with AN LCA yet
t hey have taken away the managenent on subnerged |lands with the
Reserved Water Rights Doctrine.

ATTORNEY GCENERAL-DESI GNEE RENKES said the 9th Circuit Court
pressed this expansive view of federal reserved water rights and
12 to 14 states are prepared to file an amcus brief on the

appeal. Alaska is still litigating attorney's fees in the Katie
John Case [State of Alaska v. Babbitt, No. 94-35480] and the
state may owe about $1 nmillion in attorney’'s fees as a result of
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droppi ng the appeal. To get the Federal Reserved Water Rights
Doctrine before the U S. Suprene Court, a related fact pattern
will have to arise in Alaska or another circuit court allow ng
another lawsuit on a slightly different angle.

He felt Alaska' s nost expedient renmedy is to go to the U S
Congress to clearly define the extent of the Federal Reserve
Waters Rights Doctrine created by the 9th Crcuit Court in the
Katie John case. The Reserve Water Rights is a controversial
i ssue and very difficult legislation to nove though Congress but
Wi th Republican majorities in the U S. House and Senate and a
Republican in the Wite House it is a legitinate area for
review. Sonme western Senators, |ike Senator Craig from I|daho,
have been chanpions in working to restrict the application of
federal reserve water rights in the West. The 15 nmenbers of the
Conference of Western Attorneys General are to neet wth
Secretary Norton in Washington D.C. in March and federal reserve

water rights will be one of the issues raised at that neeting.
Education and advancing the state’'s interest in Washington D.C.
will be the way to address the 9th Circuit Court’s decision,

probably not through the courts.

SENATOR THERRI AULT asked Attorney General-designee Renkes his
opinion on where the state stands with regard to state and
tribal relations and the “legal underpinnings” of the MIIennium
Pl an signed by the previous adm nistration.

2:15 p.m

ATTORNEY CGENERAL-DESIGNEE RENKES said as he read it the
M Il ennium Agreenent only applies to the extent that there is
law to support it. About 80 tribes have signed to be parties.
It creates a great anmount of confusion with state agencies
because agencies are told to cooperate wth these organizations
on a governnent-to-government basis and the tribes get
consulting agency status in permtting decisions. Wth 223
organi zations theoretically qualifying, it can cause a |ot of
problens in the way things are done in Al aska. He planned to
review the creation history of the MIIlennium Agreenent, the
di al ogue that went into formng it, and |ook at the objectives
that were neant. He stated:

| think the objectives were good, I nmean the
objectives were - we need to have a better working
relationship with the groups in rural Al aska. W need
to enhance our way we work together as opposed to
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agai nst each other and enpower people at the |ocal
level to take responsibility and control of their
| ives and circunstances. I think those are very good
objectives, but I'’m not sure just calling everyone a
tribe and saying that they're on a governnent-to-
governnment relationship with the state acconplishes
t hose objectives. | think that often when we focus on
| egal victories, or you know what we call sonething,
we |lose in the translation the rights of the people

who |ive there. And so |I’m very concerned about how
the law and, 1'Il say, the legal fiction in this area
has devel oped in Al aska and what inpact it’s having on
people, on children, the people who live in rural
Alaska and the rights that they believe they have
under the state constitution. So | think this whole

area needs to be | ooked at.

| really think that what we have in Alaska is a full
spectrum of organizations and tribal organizations
with many different capabilities and to treat them all
the sane or to say they are all on a governnment-to-
governnment basis with the state is troubling | think.

ATTORNEY GENERAL- DESI GNEE RENKES explained that Congress has
pl enary authority to recognize tribes and that authority is
delegated to the Secretary of Interior in the federal
acknow edgenent  process. Under the dinton Admnistration,
Assistant Secretary of Indian Affairs, Ada Deer, published a
list that included every Alaska village and called them all
Indian tribes wth governnent-to-governnment status. She t ook
every Al aska Village Corporation off the list and this was w ong
because those corporations do qualify to provide benefits to
their sharehol ders because their status is Native Anmerican.

In 1994, Congress passed the Federal Indian Tribe List Act that
purported to ratify the action taken by Assistant Secretary of
Indian Affairs, Ada Deer. Attorney General-designee Renkes
said, in his opinion that statute fails to neet the burden of
clearly enploying Congress’s plenary authority over Indian
Affairs in recognizing those tribes. This was an assertion of
authority that did not exist in the executive branch and needs
careful examnation. He added, “I think the spirit of the
M |1l ennium Agreenent is good and | think we have to find ways to
enpower people.”

TAPE 03-3, SIDE B [ SENATE JUD TAPE]
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2:21 p.m

ATTORNEY GENERAL-DESIGNEE RENKES said there needs to be a
positive working relationship between rural and urban Al aska.
It is a tall order to have the MIlennium Agreenent be a
positive exercise that inproves the quality of people’ s lives,
makes sure rights are protected and protects children who are
often pawns in jurisdictional fights. He said the issue is a
high priority.

SENATOR THERRI AULT agreed. He understood Al aska’s congressiona
menbers do not agree there was ratification of the |ist and that
caused confusion. He asked if Congress was going to take action
to clarify that and said, “Because quite often now when pieces
of legislation come up we’ ve got sone [indisc.] |anguage that
gets added to the bills that says nothing in the act is to add
to or detract from potential tribal sovereignty.” Legi sl ative
counsel advises the continued addition of that |anguage because
this is an issue Congress has yet to take final action on.
Senator Therriault said there were recommendations that |anguage
should not be added to bills because Congress never really
intended to «create this <cloudy area and therefore the
Legi sl ature should not pretend it exists.

ATTORNEY CGENERAL- DESI GNEE RENKES said he nmet with Steve Giles,
Deputy Secretary of Interior, and WMatt MCowen, Solicitor
General First Assistant, and requested they |ook at the current
state of the law, the inpact of the federal Indian Tribe List
Act on the Ilist and the purposes for which the list is

publ i shed. The congressional delegation is interested in the
consolidation of grants comng to the tribes in rural Al aska.
He will ask the congressional delegation to raise the issue at

the first opportunity.

SENATOR ELLIS said oil and gas issues are very topical for the
Al aska Legi sl ature. He asked Attorney General -desi gnee Renkes to
tell the conmttee how many years he served as a | obbyist, who
his clients were, which particular oil and gas interests he
represented in the past and how he did so for the public record.

ATTORNEY CGENERAL-DESI GNEE RENKES testified he had a consulting
busi ness and was of counsel to a law firm for about three and a
hal f years in Washington D.C. He did advisory work and a snal

anmount of |obbying for ARCO Mst of his work for ARCO was
related to permtting and litigation surrounding the devel opnent
of the Alpine Gl Field. He worked for ARCO on a strategic plan
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for achieving the reauthorization of the right-of-way for the
TAPS |ine. He worked on nerger issues during the BP/ ARCO merger.
Hs work for BP related to constructing a federal |egislative
strategy for natural gas pipeline incentives and solving
regulatory issues left over by ANGIA (Alaska Natural Gas
Transportation Act of 1976).

SENATOR ELLIS said the Nuclear Energy Institute doesn't really
apply to Alaska and added, “Nothing nuclear in our future |
hope.”

ATTORNEY CENERAL- DESI GNEE RENKES said he did work on a nuclear
i ssue once that involved Al aska. In 1988 or 1989 the Departnment
of State, the Departnent of Energy and the Departnent of Defense
negotiated the U. S./Japan agreenent for peaceful cooperation in
the use of nuclear fuel. The transportation section would allow
plutonium to be flown from Europe to Japan. This caused great
concern because the planes would land in Anchorage to refuel
The agreenent had to cone before the US. Senate for a
resolution of approval or disapproval under the Atom c Energy
Act . He constructed an anmendnment that was added to the Nucl ear
Waste Policy Act that banned the air transport of plutonium from
Eur ope to Japan and nandated sea shi pnent.

CHAIR MGU RE announced for the record that Representative
Coghill joined the commttee.

2:32 p.m

REPRESENTATI VE GARA explained initially he wanted to be assured
Attorney Ceneral -desi gnee Renkes had the | egal experience needed
to fulfill the duties of Attorney General. He asked:

Let ne say for the record that if you were here before
us as the Governor’s selection to be his chief of
staff | would have not even a second’'s worth of
concern. You are bright, you share the Governor’s
phil osophy and | think the Governor has a right to

choose folks who share his phil osophy. You are well
spoken. You were polite when you came over to see ne
and that neant a lot. So - but ny real questions in
that regard are as Attorney Ceneral, do you have the
background really to fulfill the duties?

REPRESENTATI VE GARA said he still had those questions but was

si detracked because of Senator Therriault’s questions about the
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M Il ennium Agreenment. He asked, with the Tribal Recognition and
I ndi an Bureau Enhancenent Act of 2001, whether roughly 229

tribes were federally recognized in the State of Al aska. The
former governor and nmany tribes within the State of Al aska
signed the M| ennium Agreenent. He asked if there was any

chance this Adm nistration was going to depart from that signed
agreenent .

ATTORNEY GENERAL- DESI GNEE RENKES answered no, however they had
to look carefully at the assunptions presented. There may not be
229 federally recognized tribes. The list and the attenpt to
ratify the list may not have acconplished what was hoped. The
M |1l ennium Agreenment sets the way the state will seek to deal
with the federally recognized tribes. The state will listen to
their needs, goals and objectives and afford them the courtesies
that would be afforded another governnent. He thought the state
should examne who has the capability to benefit from that
government -t o-governnment relationship and who the federally
recogni zed tribes are that can benefit fromit.

REPRESENTATI VE GARA asked if Attorney GCeneral-designee Renkes
was suggesting the Admnistration is going to take action to de-
| ist sonme currently federally recognized tri bes.

ATTORNEY GENERAL- DESI GNEE RENKES asked if he neant the federa
adm ni strati on.

REPRESENTATI VE GARA said the Murkowski Adm nistration. He asked
if he, as Attorney GCeneral, was going to take action to try and
de-list any of the recognized Al aska tri bes.

ATTORNEY GENERAL- DESI GNEE RENKES answered there was no action he
could take to de-list tribes. The state can | ook at whether or
not groups have been federally recognized. Those that clearly
have the attributes of federal recognition should be dealt wth
on a governnent-to-governnent basis. There are groups that don’'t
have the requisite attributes but are on the ANCSA village |ist
from 1971, which mght have been used as a basis for creating
this list. He said he was voicing his skepticism that all 229
groups |listed have the sane capacity, capabilities, history,
i nherent powers and governnental status. He continued:

| think that that assunption bears sonme closer
exam nation on a case-by-case basis to determ ne just
what are the capacities, [indisc.] history, |egal
status of each of our tribes and we should deal wth
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t hem accordingly. Because | think if we do that... we

will not be denying citizens of this state the
protections  of state | aws, for exanple on a
sovereignty imunity situation, where they shouldn’t
be denied the protections of t hose | aws or
transferring children to tribes that | ack the

capability of protecting the interest of the child.
Those kind, those are areas that, you know disturb ne.
| don't think that we have room in those cases for
assunptions about the <capabilities or governnental
st at us.

This state has an obligation; | think particularly in
the case of children, we have an obligation to protect
the best interest of the child. And unless the state’'s
convinced that the tribal organization, which we're
transferring jurisdiction over a child, can provide
the sanme level or better of protection and services

for those children, | feel strongly that the state
should not readily give up jurisdiction over those
children. 1'm just saying let’s be thoughtful and

let’s look at these things on a case-by-case basis.
Let’s be less concerned about whether we are anti-
tribal or pro-tribal or whether we are creating a new

body of law here. Let’s look at the specific
circunstances on the ground in Alaska, evaluate the
| egal status of the groups individually, their

capabilities, capacities and work in a positive way to
enpower people, train people, do the things that are
necessary to make sure that the interests that are
sought to be protected here, the interests of the
citizens of the State of Al aska, are protected.

REPRESENTATI VE GARA said it is his understanding there is a |ist
of 229 tribes, essentially Alaska s villages that are recognized
tri bes under the Federal Recognized Tribal List Act signed by
the President of the United States. He asked if he was hearing
that Attorney General-designee Renkes does not agree those
vil | ages have been properly established as tribes.

ATTORNEY GENERAL-DESI GNEE RENKES opined that was an arguable
point of law. There were no tribes listed in the Federal |ndian
Tribe List Act and the Assistant Secretary of Interior nmay not
have had statutory authority to publish the subsequent 1|ist.
Attorney Ceneral -designee Renkes could not answer the question
at the tine. He said he had been asked to take a very careful
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|l ook at the issue and would do so in an open, honest and
positive way and nmamintain a dialogue with Representative Gara
and ot hers.

REPRESENTATI VE GARA said he heard Attorney GCeneral-designee
Renkes, speaking on behalf of the Governor’'s office, intended to
honor the spirit of the MIIlennium Agreenent. He asked, “Is
there not an intention to honor the word of the MIIennium
Agreenent? |s there any question about whether the MIIennium
Agreement needs to be rewitten in sone sense or are we going to
honor the docunent and the words of it?”

ATTORNEY GENERAL- DESI GNEE RENKES said a new adm nistration nust
take a hard |look at previous admnistrative orders and actions
and nake sure they achieve policy objectives. He wanted to work
closely with Representative Gara and | ook at what the agreenent
means, what the experience has been and how it is inpacting
activities of state agencies. He felt the tribes have to sign
the agreenent to benefit from it. The agreenent nay need sone
strengthening, tinkering and adjusting. It was an inportant
step; a culmnation of two years of work, hearings and dial ogue,
to inprove the relationship with rural Al aska, but it is not
| ocked in stone.

2:43 p. m

CHAIR MGU RE said it was clear he was bringing up issues that
may have |egal questions surrounding them and discussing the
ki nd of things he woul d be working on as Attorney General.

REPRESENTATI VE SAMUELS said for the past four to six years the
Legislature has been focusing on a ‘mssion and neasures’
approach so as to neasure the results and effectiveness of a
program He asked Attorney GCeneral-desi gnee Renkes how he would
nmeasure whether he had done a good job in the Crimnal D vision
and how he would neasure his effectiveness wth the dollars
budget ed by the Legislature.

ATTORNEY GENERAL- DESI GNEE RENKES said it is difficult to neasure
effectiveness but one way would be to neasure the nunber of
successful prosecutions and the resulting sentences. The support
given victins through the tragedy of crine is another area to
judge how well DOL had done. If the crimnal prosecution area
has insufficient resources, prosecutors becone overloaded wth
cases and sone expediency results. Cases are pled that otherw se
would go to trial and public safety suffers as a result on
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occasion. The district attorneys and prosecutors explained that
a lack of resources is the problem The increase in crimnal
m sdeneanors, donestic violence and drunk driving cases referred
to prosecutors take increased tine and resources.

REPRESENTATI VE SAMJELS referred to the increase in felony cases
from 3800 cases to 6000 cases in ten years. He asked whet her
the Legislature had crimnalized nore behavior or had behavior
changed. He asked what the district attorneys had indicated was
t he cause of the increase.

ATTORNEY GENERAL- DESI GNEE RENKES said the increase in cases was
due to population increases along with inproved detection and
enforcenment of certain crimnal statutes, particularly in felony
domestic violence, sexual assault and sexual abuse cases.
Moving from conmunity policing to a system focused on particul ar
types of crines seens to result in nore cases. The Anchorage
Police Departnent doubled the nunmber of sexual assault and
sexual abuse cases in one year by shifting the way they deal
wth them It is a conbination of factors: increased popul ation

i ncreased awareness on the part of the public and the police and
a changing pattern in the way the police do their business.

CHAIR MGU RE informed Attorney GCeneral-designee Renkes she
chaired the Admnistrative Regulation Review Commttee for two
years her first term and the Uniform Mechanical Code and
I nternational Mechani cal Code case was a “black and white” case.
The Departnent of Public Safety (DPS) has a broad grant of
authority from the Legislature involving regulations that
pertain to public safety and they adopted the International
Mechani cal Code. Her first objection was that DPS failed to
listen to the people in the field. The Departnent of Community
and Econom c Devel opnent (DCED) got involved and at a conmttee
nmeeting in Septenber in Anchorage, she pointed out three
different sections of the statute where it clearly states the
Uni form Mechanical Code is to be adopted. She asked DCED to
work with the Legislature to sort it out because that is the
law. She said, “They in turn thunbed their nose at nmy comittee
and turned around and adopted that regulation, adopting the
International Building Code and Mechanical Contractor Codes in
violation of the law.” There was a statute that said “X’ and an
agency that adopts “Y” and the two are conpletely different. No
solution was reached and a legislative battle ensued. She asked
Attorney Ceneral-designee Renkes how he would handl e situations
to ascertain whether or not an agency has overextended its
authority.
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ATTORNEY GENERAL- DESI GNEE RENKES said he hired David Marcus who

worked as the liaison for legislation and regul ations. He has
experience in negotiated rule making and the regulatory review
process. M. Marcus wll be in direct contact wth the

Legi slature and the regulatory review process and be responsive
to concerns. The Legislature needs to be part of the evaluation
of whether regulations fit within the | aws.

He expl ained the code issues are very contentious. The building
officials, architects and engineers have one point of view and
the mechanical contractors and | aborers have another. The only
way to work through the different views about what the
appropriate codes should be is through sone kind of public
process that brings in views, evaluates them and cones to a
deci sion. Senate President Therriault has introduced |egislation
that provides a process for this kind of thing. It is going to
be contentious regardless of the results. The experts need to
neet with the certification and training boards and sone
resolution found. The superior court did not see the regulation
exactly the way Chair MQiire saw it in terns of the affect of
the statutes with respect to the regulation; that is now on
appeal. He said he was stuck with what the law is.

CHAIR M GAUJ RE asked what the law is.

ATTORNEY GENERAL- DESI GNEE RENKES said a regulation that is the
| aw adopt ed under the state rule making process. Since Septenber
of 2001, it has been the International Code.

CHAIR MQGQJRE asked, “Wy isn't the law what is 1in the
statutes?”

ATTORNEY GENERAL-DESI GNEE RENKES answered that 1is what the
courts are for; the superior court disagreed and found the
provisions in the statute that referred to the Uniform Code did
not require that only the Uniform Mechanical Code be adopted

It is on appeal and could very well be overturned. The process
needs new rule making or Senate President Therriault’s
| egislation to pass so the different interest groups can have
confidence in the result being the right decision.

CHAIR MGQU RE said she did not and did not think anyone cane
into that battle for proprietary reasons. She saw a clear
violation of the separation of powers. As a nenber of the
Legislature, she was disturbed by how it was handled. She
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trusted Attorney General-designee Renkes and David Marcus to
work on the issue in the future.

ATTORNEY GENERAL- DESI GNEE RENKES said he would do the best he
could and had no predisposition on the issue.

3:00 p. m

CHAIR Mc@QUJ RE announced the neeting would be adjourned at 3:10
p.m and asked if Representative Gara, Senator Qgan and
Representative Guenberg wanted to discuss the wuse of the
remai ning tine.

The commttee took an at-ease from3:03 p.m to 3:04 p.m

SENATOR OGAN noved the appointnent be forwarded to a joint
session for consideration with the understanding this does not
reflect the intent by any of the nenbers to vote for or against
Attorney Ceneral -desi gnee Renkes during any further session.

There being no objection, Chair MQ@iire announced that Attorney
Gener al - desi gnee Renkes' nanme woul d be advanced to the full body
for a vote.

REPRESENTATI VE = GRUENBERG supported the notion wth the
understanding that Attorney GCeneral-designee Renkes would be
back in the near future to answer questions. He noted he was
favorably i npressed, but had a couple of questions.

There being no further business before the joint House and

Senate Judiciary Conmttees, the neeting was adjourned at 3:05
p. m
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