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STEPHEN BRANCHFLOWER, Director
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Al aska State Legislature

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 68 and responded
to questions.

GERAD GODFREY

Anchor age, Al aska

POSI TI ON STATEMENT:  Testified in support of HB 68 on behalf of
the Godfrey famly.
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POSI TI ON STATEMENT: Testified in support of HB 68 and the OVR

REPRESENTATI VE NORVAN RCOKEBERG

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 9.

BRYAN BUTCHER, Legi sl ative Liaison

Al aska Housi ng Fi nance Corporation (AHFC
Departnent of Revenue (DOR)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 9.

RI CK JARVI S

Re/ Max Properties Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 9.

TED VEAL

Honmer, Al aska

POSI TI ON  STATEMENT: During discussion of HB 9, expressed
concerns and asked questions of the sponsor.

ROBERT M LBY

Wasi |l a, Al aska

POSI TI ON STATEMENT: Expressed concerns during discussion of HB
9.

BERNI E SCHUYLER
Eagl e River, Al aska
POSI TI ON STATEMENT: Testified in opposition to HB 9.

KEVI N JONES

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified in support of HB 9 and asked
guestions of the sponsor.

DAVID R OVENS, owner

Ownens | nspections Services

Pal mer, Al aska

POSI TI ON STATEMENT: Expressed concerns during discussion of HB
9.

CAROL J. PERKINS, Owner

Active | nspections
Wasi |l a, Al aska
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POSI TI ON STATEMENT: Expressed concerns during discussion of HB
9.

W LLI AM BRUU

Wasi |l a, Al aska

POSI TI ON STATEMENT: Expressed concerns during discussion of HB
9.

ACTI ON NARRATI VE

TAPE 03-2, SIDE A
Number 0001

CHAIR LESIL MGJIRE called the House Judiciary Standing
Commttee neeting to order at 1:00 p.m Represent ati ves
McGQuire, Sanuels, Holm Gara, and Coghill were present at the
call to order. Representati ves G uenberg and Anderson arrived
as the nmeeting was in progress.

HB 68 - OFFICE OF VICTIMS' RIGHTS: | NCLUDE MUNI S

Number 0045

CHAI R Mc@GUJ RE announced that the first order of business would
be HOUSE BILL NO 68, "An Act relating to the office of victins'
rights.”

Number 0083

REPRESENTATI VE SAMJELS, speaking as the sponsor, explained that
HB 68 nerely clarifies existing statute with regard to the
jurisdiction of the Ofice of Victing' R ghts (OVR); HB 68 does
not expand the authority of the OVR, which was created by the
22nd legislature in order to give victinms an independent voice
in the crimnal justice system In effect, he added, the OVR
[acts as] an onmbudsnan; the OVR can issue a report at the end an
investigation, with possible requests for any necessary changes

including changes in statutes. He indicated that in the
l egislation that woriginally created the OVR the |anguage
defining "justice agency" did not specifically include
muni ci palities. However, in addition to the OVR being

headquartered in Anchorage, over 50 percent of all [Alaska's]
crime victinse are subject to investigation by the Anchorage
Police Departnent (APD) and live within the Minicipality of
Anchor age (M) .
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REPRESENTATI VE SAMUELS relayed that the question of the OVR s
jurisdiction was raised as a result of its investigation of the
circunstances following the murder of fornmer Departnent of
Public Safety (DPS) comm ssioner, denn CGodfrey, and the
shooting of his wife, Patricia Godfrey. He noted that although
this particular conflict between the OVR and the MOA has been
resol ved, HB 68 would ensure that such a question would not be
raised in the future. He explained that he is sponsoring HB 68
at the request of the mayor of Anchorage, CGeorge P. Werch, and
noted that in nenbers' packets are letters of support from the
Anchor age Assenbly, the OVR, and the Godfrey famly.

REPRESENTATI VE HOLM asked whether "municipality” is defined in
statute and, if so, does it clearly indicate that boroughs and
cities are included in that definition.

REPRESENTATI VE SAMJELS opined that in creating the OVR the 22nd
| egi slature intended for muni cipalities and their police
departnments to be included in the OVR s jurisdiction. He then
read a portion of that original |egislation:

(1) "justice agency" neans a departnent, office,
institution, cor poration, authority, or gani zati on,
commi ssion, committee, council, court, or board in the
executive or judicial branches of the state governnent
that is, in any manner, involved wth or responsible
for the apprehension, prosecution, incarceration, or

supervision of crimnal or juvenile offenders ....
Nunmber 0312

REPRESENTATI VE GRUENBERG directed nenbers to Title 29, which
cont ai ns t he definition of "municipality” as fol |l ows:
"‘municipality' means a political subdivision incorporated under
the laws of the state that is a hone rule or general law city, a
hone rul e or general |aw borough, or a unified nunicipality".

REPRESENTATI VE GARA, after noting that HB 68 is warranted,
opined that nmunicipalities are already covered by the existing
| aw. He indicated, however, that HB 68 ought to be passed to
keep anyone from arguing that point in the future. He asked
what reasoning the MOA used in saying that it was not covered.

REPRESENTATI VE SAMJELS remarked that that question would best be
directed at "the city attorney."

REPRESENTATI VE GARA sai d:
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At this point, | can't see the good faith argunent
that the [ MOA] wasn't covered in the first place. And

that there is somebody who is ... maki ng the
| egi slature go through this process of enacting a new
bill just to address a concern that | still don't
understand ... rubs nme the wong way.

REPRESENTATI VE SAMUELS rel ayed that by the tinme he entered into
the discussion, there were already a |ot of m sunderstandings, a
| ot of hard feelings, and a | ot of heels dug in.

Number 0525

STEPHEN BRANCHFLOWER, Director, Ofice of Victins' R ghts (OVR
Al aska State Legislature, relayed that he was appointed in My
2002 by the 22nd legislature to serve on the OVR the purpose of
which is to advocate on behalf of crine victinms and investigate
their conplaints, ensuring that none of a victims 50-plus
statutory and constitutional rights are violated. He also
relayed that one of the very first cases that the OVR undert ook
to investigate was the aforenentioned CGodfrey case, and this
investigation |asted approximately three nonths. The OVR
subpoenaed over 4,000 docunments, took sworn testinony, and
published its report on its web site on Novenber 26, 2002.

MR.  BRANCHFLOWER explained that wunder the terns of the OVR
| egislation, the MOA had a statutory right to file a response,
which, in part, raised the question of whether the OVR had
jurisdiction to investigate the MOA The MOA argued that the
definition of a "justice agency" in AS 24.65.250(1) only
addressed the judicial and executive branches of state
gover nnment . He said that counter to the MOA's argunent, his
position is that there is other authority granted within AS
24.65. 110, which very clearly states that the OVR "shall assist
crime victinms in obtaining the rights crine victins are
guaranteed under the constitution and laws of the state wth
regard to the contacts crine victinms have".

MR. BRANCHFLONER relayed that as a result of the publicity
surrounding both the CGodfrey case and the MOA's assertion that
the OYVR did not have jurisdiction, the Anchorage Assenbly
adopted a resolution - Resolution No. AR 2002-391(F) - on
Decenber 17, 2002, specifically acknow edging that the MOA was
subject to the jurisdiction of the OVR He also relayed that on
January 25, 2003, the MOA passed Ordinance No. AO 2003-2, which
states explicitly that, "the jurisdiction of the Ofice of
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Victims' Rights over the Minicipality of Anchorage and its
departnments, agencies, officials, and enployees is officially
acknow edged". He, too, referred to the letters of support in
nmenbers' packets.

Nunber 0784

MR. BRANCHFLOWNER opined that it is inportant to pass HB 68
because, in many areas of the state, crinmes are investigated by
| ocal police departnents rather than the Al aska State Troopers.
He also opined that in creating the OVR the 22nd | egislature
i ntended that municipalities would be included in the
jurisdiction of the OVR particularly the |argest | aw
enforcenment agency in the state, the APD. He rel ayed that nopst
of his cases originate with the APD, and that at this tine, the
OVR has 124 cases.

VR. BRANCHFLOAER  surm sed t hat t he reason t he wor d
"municipality" was onmtted fromthe original OVR | egislation was
because when it was created, it was nodeled after statutory
| anguage pertaining to the Ofice of the Orbudsnman, which
specifically did not include "nunicipality" in order that
i ndi vidual municipalities could institute their own onbudsman's
offices. He posited that this om ssion was nerely an oversight,
and that the 22nd legislature did intend for the area of the
state with the |largest population to fall under the jurisdiction
of the OVR In closing, he said that the OVR supports the
adoption of HB 68.

CHAIR MGURE relayed her belief that "justice agencies" as
defined in AS 24.65.110 is certainly broad enough to include the
| argest police force in the state of Al aska, adding that HB 68
will clarify that issue for the future.

REPRESENTATI VE GRUENBERG raised the issue of anmendnents, and
spoke of possi bly addi ng, to page 1, line 10, after
"muni ci pality" the words "as defined in AS 29.71. 800".

MR. BRANCHFLOWER confirmed that such an anmendnment woul d precl ude
smaller jurisdictions from arguing that sonehow they are
excluded fromthe definition of "justice agency” in AS 24.65. 250
sinply because they don't qualify as a nmunicipality. He opi ned
that such a change woul d be an i nprovenent.

REPRESENTATI VE GRUENBERG asked whether the OVR woul d be anenabl e

to adding |language that wuld allow the OVR to assist
i ndividuals with issues related to junk cars.
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MR.  BRANCHFLOWER pointed out that the OVR is specifically
designed to assist victinse of crines against a person, not
property crines, and remarked that his preference would be for

the OVR to focus its limted resources on addressing crimes
against a person, as outlined in the original |egislation:
f el oni es, m sdeneanor s i nvol vi ng donestic vi ol ence, and

m sdenmeanors involving violations of AS 11.41.
Nunber 1312

GERAD GODFREY, speaking on behalf of the Godfrey famly,
recounted for the commttee the process that his famly and the
OVR went through in investigating the circunstances follow ng
the shooting of his parents, denn and Patricia Godfrey, as well
as details of the MOA' s response to that investigation. He
rel ayed that the OVR has proved to be an invaluable resource for
his famly, whose primary goal at this juncture is to ensure
that no one else suffers fromthe same problens uncovered by the
OVR s investigation, including the problens encountered because

of the MOA's - specifically, the city attorney's office -
obstructive stance regarding that investigation. In closing, he
reiterated that the OVR has been an invaluable tool, and

expressed his support for the passage of HB 68.

CHAIR McGQUI RE assured M. Codfrey that the commttee would do
every thing it can to ensure that the OV/R's jurisdiction is not
guesti oned agai n.

Number 1747

MARCI SCHM DT said sinply that she is in support of HB 68 and
the OVR, and nentioned that it was Victins for Justice that put
her in touch with the OVR  She asked nenbers to continue to do
what they can to support the efforts of the OVR

REPRESENTATI VE GARA extended an invitation to the Godfrey famly
to contact his office regarding the possibility of pursuing a
bar conplaint against the city attorney for his conduct related
to the OVR s investigation of the Godfrey case.

Number 1878
REPRESENTATI VE GRUENBERG nmade a notion to adopt Anendnent 1, on

page 1, line 10, after "municipality" add "as defined in AS
29.71.800". There being no objection, Anendnent 1 was adopt ed.
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REPRESENTATI VE CGRUENBERG then expressed concern regarding the
title of HB 68, and relayed that he had an another anendnent to
of fer on that point.

The conmittee took an at-ease from1:37 p.m to 1:38 p. m

REPRESENTATI VE = GRUENBERG, after di stributing [ Concept ual ]
Amendnent 2, explained that his intent is to narrow the title,
which would then read: "An Act adding nunicipalities to the
definition of 'justice agency’ with regard to the jurisdiction
of the office of victins' rights".

Nunber 1931
The commttee took an at-ease from1:40 p.m to 1:42 p. m

[ Not on tape, but reconstructed from the commttee secretary's
| og notes, was the follow ng notion:]

REPRESENTATI VE GRUENBERG nmde a notion to adopt Conceptual
Amendnent 2.

Nunber 2010

CHAIR MGU RE asked whether there were any objections to
adopting Conceptual Anmendnent 2. There being no objection,
Conceptual Amendnent 2 was adopt ed.

Nunber 2023

REPRESENTATI VE COGHI LL noved to report HB 68, as anended, out of
commttee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSHB 68(JUD) was
reported fromthe House Judiciary Standing Commttee.

HB 9 - HOVE | NSPECTORS/ CONTRACTORS

Number 2063

CHAIR McGUI RE announced that the final order of business would
be HOUSE BILL NO 9, "An Act relating to the registration of
i ndi vi dual s who perform hone inspections; relating to regul ation
of contractors; relating to registration fees for specialty
contractors, hone inspectors, and associate honme inspectors;
relating to honme inspection requirenents for residential |oans
purchased or approved by the Al aska Housing Finance Corporation

relating to civil actions by and agai nst hone inspectors and to
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civil actions arising from residential wunit inspections; and
providing for an effective date."

Number 2060

REPRESENTATI VE COGHI LL noved to adopt CSHB 9(L&C) as the working
docunent . There being no objection, CSHB 9(L&C) was before the
comittee.

Nunmber 2080

REPRESENTATI VE  NORVAN ROKEBERG Alaska State Legislature,
sponsor, relayed that |ast year, a previous iteration of HB 9,
after the passing the House, did not get a chance to pass the
Senat e. He explained that HB 9 wll regulate the occupation of
hone inspectors, which is one element in the chain of
transactions that lead up to the purchase and sale of new and
exi sting honmes in Al aska. He noted that of all the occupations
involved in a real estate transaction, the occupation of hone
i nspector is not licensed or regulated in any way. He remarked
that at one tine, this |legislation had provisions for a board of
hone inspectors, but due to the high costs of the biennial
licensing fee, he decided to delete those provisions. | nst ead,
he added, "we took the novel approach of putting it under the
specialty contractor section” of the [D vision of OQOccupational
Li censing], which in effect |lowered the cost of the biennial
| i cense from approxi mately $600 to $250. He relayed that one of
his concerns was that if the price of a license was too high, it
could actually affect the price of a honme inspection.

REPRESENTATI VE ROKEBERG said that the current version of HB 9 is
a good conpromise and wll still provide consumer protection.
He noted that in a nmenbrandum to the conmttee, he has outlined
a few legal issues that the commttee mght wsh to focus its

attention on. He remarked that the original idea for this
| egi sl ati on was brought forth by the real estate industry in an
effort to "do sone cost shifting of liability." He said that he
in turn has tried to create a "bal anced, equitable bill with the
forenpbst thought and objective to be the consuner.” He
conti nued:

| believe we've given the hone inspectors sone
benefits here by lessening their liabilities and the
statute of limtations as it relates to sonme of their
reports and so forth. On the other hand, we've
renmoved sone inmunization that they've had ... under
the current statutes ..., always keeping in focus a
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certain bal ance, her e, about Alaska climactic
conditions, the inpacts on reports, [and] the cost to
consuners. But the forenmpst issue is, right now,
anybody w thout any conpetency whatsoever can go in
busi ness as a hone inspector.

REPRESENTATI VE ROKEBERG, in closing, said, "By providing the

bondi ng and other sources, we do not affect, in any way other
than timeframes, any rights of —cause of action by any
conplainant in the state." He noted that there were a couple of

"tune-up" anmendnents.
Number 2328

REPRESENTATI VE GARA sai d:

There is a provision in this bill that addresses when
sonebody who wites a hone inspection report wll be
held liable if they do a very poor job at it, and the
bill as it reads right now allows sonebody who
purchases a hone to hold a hone inspector accountable
if their conduct was negligent, if their conduct was
grossly negligent, if their conduct was reckless or

sonehow defi ci ent

REPRESENTATI VE ROKEBERG interjected to say that those standards
are not listed in HB 9, adding that "the standards of gross
negl i gence and so forth are repealed by this bill."

TAPE 03-2, SIDE B
Number 2383

REPRESENTATI VE GARA indicated that he did not nean to inply that
those liability standards were in the bill; rather, he was
nerely leading up to an issue he has concerns wth.

Nunber 2327

BRYAN BUTCHER, Legislative Liaison, Alaska Housing Finance
Corporation (AHFC), Departnent of Revenue (DOR), said sinply
that the AHFC supports HB 9.

Nunber 2296

RICK JARVIS, Re/Max Properties 1Inc., said sinply that he

initiated the concept of this legislation, that it is a consuner
protection issue, and that he is in support of HB 9.
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REPRESENTATI VE GRUENBERG requested that at sone point soneone
"wal k us through the bill."

CHAIR McGQUIRE indicated that the commttee would hear from the
sponsor again and suggested that he would provide nore details
at that tinme; she also noted that in nenbers' packets is a
sectional analysis and a sponsor statenent. She noted that a
previous version of the bill passed the House during the | ast
| egi sl ati ve session.

Nunber 2211

TED VEAL noted that he is a residential honebuilding contractor
and an International Conference of Building Oficials (1CBO
i nspector. He referred to Section 40, which repeals AS
18.56.300(c), and said that by not having that |anguage, "it
nore or less puts a target on the back of the inspector to
anybody ... who has any kind of a conplaint” regarding the
structure and wll make the inspector liable for that structure.
He said that currently, an inspector appears on site and does
spot checks during the construction process; he/she is not able
to continually observe what is done throughout that process.
Therefore, he added, "renoving that raises a great deal of
concern on my part, just having to fend off frivolous |awsuits
and liability issues that are prone to happen in our society in
this day."

MR. VEAL said that if [HB 9] passes, it is going to make it nuch
nore difficult to perform the inspection because of the

liability burden; "there are so many things and options - the
contractor can change things after the inspector's left the
site" - he noted, and the contractor would not know that such

had occurred. He reiterated that there are a ot of things that
concern him with regard to repealing that portion of [current
statute]. He expressed a desire to protect the consumer, but
noted that he wanted to "see sone nore investigation, and naybe
refer to the practice of the code bodies throughout the country
- and how they handle it - and take a simlar track in that
manner . "

MR. VEAL then referred to page 10, lines 1-4. He noted that it
lists a two-year period for new construction reports and a one-
year period for existing-construction reports. He asked why
that difference is stipulated. He also noted that honebuil ders,
t oo, have a one-year warranty peri od.
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REPRESENTATI VE ROKEBERG in response to M. Veal's question

said that the distinction was based upon the prem se that in an
exiting honme, any defect or omission in a home inspection report
should be evident pretty quickly to anybody that would have
grounds for a cause of action. He noted that currently the
statute of limtations regarding that type of circunstance is
three years; HB 9 would reduce it to one year. Wth regard to a
new hone, however, an error or omssion mght not nake itself

evident until after one year has elapsed, he said, adding that
this distinction was a conpronise arrived at while attenpting to
| ower the "traditional period  of cont ract ual statutory

limtation" froma three-year period to a lower period. To the
benefit of home inspectors, he remarked.

Nunber 2007

REPRESENTATI VE ROKEBERG, in response to a question, noted that a
copy of the statute repealed by Section 40 is included in
menbers' packets.

MR. VEAL asked whether, as a |licensed, honebuilding general
contractor with a residential endorsenment and required bonding
and liability insurance, he would have to get nore bonding and
liability insurance in order to continue to perform 1CBO
i nspecti ons. He also asked whether, under HB 9, he wll be
required to "use a different form of inspection reports other
than the PUR [purchase] forms that [AHFC] is currently using.”

REPRESENTATI VE ROKEBERG, in response, said:

As a contractor, under the exenption section in the

bill, he would be exenpt from his contracting business
- wuld not have to be a |icensed honme inspector -
unless ... he wished to put hinself out and charge
noney for hone inspections. In that instance, then,
he needs to be licensed as a honme inspector. And
presumably the bond would not be duplicative; |'m not

famliar enough with that statute to see if it would
because he's required to have a bond wunder the
contracting license and, frankly, | don't know the
answer to that, whether it would be duplicative.

The other question he raises ... canme up in a hearing
| ast week. The current bill requires that a report be
filled out, both for a new and existing hone. It cane
to ny attention that generally 1CBO inspectors for
newer homes don't necessarily fill out a report to
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make visual inspections, and basically sign off on a
form from [AHFC] which is [an] occupancy permt. So
we have drafted a conceptual anmendnent ... that takes
care of that, that there either would be a report form
or, that report, in the case of new hones, would be in
the formof a certificate of occupancy. So that woul d
be consistent with ... current practice.

CHAIR MGQUIRE directed attention to the exenption section on
page 15, specifically lines 28-30, which read: "(6) registered
as a general contractor with a residential contractor
endorsenent under this chapter and is performng only activities
wi thin the scope of that registration”.

Nunber 1813

ROBERT M LBY noted that he has a general contractor's license
with a residential endorsenent, and that he is also "an |CBO
certified conbination dwelling inspector”™ and inspects new
construction. He opined that [HB 9] contains discrimnatory
| anguage with regard to inspections of new residential
construction in rural Alaska. He said that he is opposed to the
deletion of [AS 18.56.300(c) as is proposed via] Section 40 of
the bill. He said that ICBO certifications are required [by]
"municipality inspectors as well as in the private sector

and | don't think leaving this [l|anguage] out when the rest of

the inspectors in the state are not ... judged under those -
they're exenpt fromthat.”" "I believe that we should all be on
the sane playing field," he said, adding, "I believe the state
of Alaska should be on [the] same - residential - the sane

bui | di ng codes throughout the state.”
MR. M LBY conti nued:

As inspectors out in rural Al aska, we don't make up
any codes. W inspect by the codes that we're given

that the [Alaska State Fire Marshal] has adopted. And
|"m not sure what's broken here that we're trying to
fix. ... I'm just not sure of what problens it's
causi ng anybody, that an 1CBO-certified inspector goes
out and inspects a hone. Now, the inspection reports
that we make out through each phase of the house is a
witten [fornj. It's not like ... the final summation
goes on the PUR fornms, but we clearly have inspection
reports that state any violations of the code.
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And ... I'mnot sure, fromwhat | heard ..., if that's

clear. The contractors have it, and we inspect ... to
make sure that those are corrected. The two-year
liability thing sounds |ike a downplay from a three-
year. However, |'ve been a general contractor here in
Al aska for alnmpst 30 years, and ... you have that
i nherent one-year liability for things that are wong.
And | think you're always liable for things that are
gross and negligent. And even if | had a nechani cal
contractor putting in a furnace, ... he has a one-year

liability also, but not from when the house was
purchased but from when he installed that particular
item ... |I'mjust not sure what we're trying to fix
her e.

Nunmber 1647

MR. MLBY opined that it would be nmuch nore productive to spend
time adopting a single code for the entire state, and ensuring
that inspectors are certified by the state and are inspecting
under the sane code.

REPRESENTATI VE GARA asked M. MIby whether he is saying he
believes that currently, the standards that are applicable to
hone i nspectors m ght be adequate to assure the public that hone
i nspectors are well enough qualified.

MR. M LBY replied:
| am in the new construction inspection field, having

had that many years in the building industry here in
Anchorage. And | also have a residential contractor's

| icense in another state. But what |'m saying is, an
ICBO-certified inspector is qualified to inspect a
honme, vyes.

REPRESENTATI VE ROKEBERG pointed out that HB 9 calls for certain
conpetency standards, one of which is passing an |CBO exam
Thus, he ventured, there are no additional burdens placed on M.
MIby other than applying for his license and paying the
i censing fee. He also pointed out that the Uniform Common
[Interest] Omership Act (UCIOA) requires a two-year warranty
period for condom ni umstyle townhouse devel opnents.

CHAIR McGQUI RE noted that the transitional |icensing provisions

can be found on page 22, beginning on |line 11. She relayed her
belief that Representative Rokeberg has done a good job of
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trying to be as accommobdating as possible to the people in the
i ndustry. She acknow edged that it can difficult to have one's
i ndustry becone regul ated, but suggested that the aforenentioned
provi sions do give sone leeway to folks who are already in the
hone i nspection industry.

REPRESENTATI VE GRUENBERG asked for verification that t he
| anguage which two speakers have objected to having renoved via
Section 40 reads, "(c) A person may not bring an action for
damages based on a duty inposed by (b) of this section to
inspect a residential wunit unless the action is for danages
caused by gross negligence or intentional msconduct”, and that
that duty is basically a requirenent of inspection in order to
get certain | oans. Thus, he surm sed, passage of HB 9 wll
allow a person to maintain an action for damages based upon
si npl e negl i gence.

REPRESENTATI VE ROKEBERG confirned that. He said that that is
part of the balance achieved by HB 9. "We're nmaking sone
concessions - | know that Representative Gara has sone of those
concerns - but that's really a major part of the whole bal ancing
act,"” he added.

Number 1421

BERNI E SCHUYLER noted that he is "an ICBOcertified inspector
for conbination dwellings and business, and a buil ding inspector
in the UBC [Uniform Building Code]." He said that he is not in
favor of HB 9, the min reason being the deletion of the
| anguage cited in Section 40. He also opined that there is not
enough delineation between "new construction and prior
construction,” adding that they are two different inspections.

REPRESENTATI VE GRUENBERG sai d:

Just for the record, |I've heard three of you testify,
and you're all in the business, and you'd all like to
be inmmunized wunless sonebody can show you acted
grossly negligent or ... did sonmething intentional.
That's a very high standard. Way, on a public policy
basi s, do you think you deserve such special

protection, sir?

MR. SCHUYLER said, "Well, for one reason, the nunicipalities are
covered; they don't have any of that problemthat we have."
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REPRESENTATI VE GARA remarked that the current standard that
applies to nost people in society when they act towards another
person is that they're not Iiable wunless they engage in
unreasonabl e care that causes sonebody harm "That's what we
define as negligence,” he added, "that's the standard that has
been applied in this country for over 100 years in all sorts of
ci rcunst ances, and that's the standard that I bel i eve
Represent ati ve Rokeberg has said should stay in place and not be
altered in this bill. But sonetines, he noted, people hear the
term negligence and they think that that's not very
i rresponsi bl e conduct. But one would never be held negligent
unless it were determned that he/she engaged in conduct that
was unreasonable and that showed a l|ack of reasonable care.
That is quite a burden, he opined.

Number 1264

KEVIN JONES said that he perforns honme inspections in the
Anchorage area as well outside that area. He explained that he
mainly concentrates on preexisting hones rather than new
construction, although he 1is an [CBOcertified conbination

dwel l'ing inspector and could "do that" should he choose. He
said that overall, he is supportive of HB 9, although he does
understand the concern regarding Section 40. He noted that he

is also president of the local chapter of the American Society
of Honme Inspectors (ASH ), and that they do support |icensing of
the industry.

MR, JONES referred to page 8, line 3, which reads: "(b) Al
advertising and business cards prepared by a registered hone
i nspector or associate hone inspector for the honme inspection
busi ness must show the inspector's nane, mailing address, and
regi stration nunber”. He asked why that requirenment is
i ncluded, and whether such 1is required of everyone who's
licensed in any type of business in the state.

REPRESENTATI VE ROKEBERG said that this particular provision "is
found in other fornms of statutes in occupational |icensing,"” but
as witten only applies to hone inspectors. He added that [such
a requirenent] is consistent with a nunber of other occupations.
He indicated that this requirement will enable authorities to
identify and "grab" those who fail to conply with the [proposed]
| i censi ng provisions.

MR, JONES referred to Section 18, page 10, lines 20-22, which
read: "Contractors and hone inspectors nay not advertise that
they are bonded and insured sinply because they have conplied
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with the bond and insurance requirenents of this chapter"”. He
asked what the intent of that |anguage is.

CHAIR MGURE surmsed that that |anguage nerely nodifies
existing law to include hone inspectors.

REPRESENTATI VE ROKEBERG agreed, adding that the |anguage being

nodified is located in the "specialty contractors |icense”
[ requirenents]. He remarked, however, that "it seens rather
redundant . "

CHAIR McGU RE suggested that the language is intended to nean
that because new requirenents are being inposed, si mply
conplying with any other bonding and licensing elenents of the
chapter does not then enable a person to advertise as being
"licensed and bonded."

Nunber 1061

REPRESENTATI VE GRUENBERG remarked that the |anguage in Section
18 relates back to and confornms to |anguage in Section 15 on
page 9. After noting that the bonding requirenents in Section
15 stipulate $10,000 for a general contractor and $5,000 for a
hone inspector, he posited that the policy behind [proposed] AS
08.18.111 is to indicate that a contractor, and in this case a
honme inspector, may not claimto the general public that he/she
is properly bonded and insured nmerely by acquiring "this very
small bond,” which probably would not cover hinfher in nost
ci rcunst ances. He said he thinks that this provision is a good
one and, turning back to the provision pertaining to business
cards, stated that that provision is really good public policy.

MR JONES, on the issue of what shall be visually exam ned

during a hone inspection, referred to page 18, lines 14-15,
whi ch reads: "(I') other systens or conponents as specified by
the departnent in regulations”. He remarked that that is a

pretty broad statenent, and asked the sponsor to comment.

REPRESENTATI VE ROKEBERG replied that when defining "hone
i nspection” for the purposes of this legislation, he tried to be
as thorough as possible. However, in the event that changes
need to be nade at a |ater date, the |anguage in [subparagraph
(I')] gives the departnent the flexibility to further define
“hone inspection” via regulations wthout having to petition the
| egi sl ature for a statutory change.

Number 0729
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DAVID R O/NENS, owner, Owens Inspections Services, said that he
has been a building inspector for 20 years as of this year. He
went on to say:

In general ... | believe that this is a pretty good
bill for existing-honme inspectors; I don't see
anything in here that is too flagrant for the portion
of the work that's for existing-honme inspectors.

But the other part of this is the new hone inspection,

and this is not a good bill. | do not endorse it.
|"m strongly opposed to ... [Section 40, which repeals
AS AS 18.56.300(c)]. W were instrunental in the

early '90s in getting that [language] put in there,
and that is the sane type of protection that any

muni ci pal inspector has under the ... admnistrative
section of the code - they are not personally
responsi bl e unl ess it's gr oss negl i gence or
intentional m sconduct. And that |anguage appears
t hroughout all the codes, and is given to all

muni ci pal inspectors that do that type of work.

One of the things that's always bothered ne about the

way this has gone together is that not all inspectors

that do inspection work are being regulated by
this bill. ... They're picking and choosing who we're
going to regulate. And ... if we're going to regulate
an activity, such as building inspection, then we
ought to include all building inspectors; ... there's
a list of 20 or 30 different types of commercial

i nspectors that are not being regul ated. A few of ny
buddies that do that kind of work kind of chuckle a
little bit saying, "You re under the regulation and
I"'mnot,"” and | sinple don't think that that's fair.

Number 0586

CAROL PERKINS, Omer, Active Inspections, noted that she is an
|CBO conbination dwelling inspector in Wsilla and does
i nspections on existing hones. She indicated that as an

exi sting-honme inspector, she likes HB 9. However, she renarked,
as a newconstruction inspector she has the sane concerns that
were previously expressed regarding Section 40 and the |ack of
clarity pertaining to the inspection reporting of new and
exi sting [buildings].

Number 0533
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W LLI AM BRUU noted that he is an |ICBO inspector, does existing-
hone inspections, and is also an "energy rater.” He said, "The
current proposed legislation is flawed, in nmy opinion, in that
it assesses a conmmon set of liabilities to two totally different
activities." He continued:

As to certification, a home inspector is an individua

who says, "I am a hone inspector."” Meanwhi | e, [an]
|CBO-certified conbination dwelling inspector is a
person who has proven his knowledge of all the
appl i cable codes through a conprehensive test. Many

of the current ICBO inspectors in Al aska obtained that
certification by attending a weeklong series of

semnars and then challenging the test. For those
attenpting the test the first tinme, the test had a
failure rate in excess of 50 percent. The test is
conpr ehensi ve and tough. The 1CBO inspector is also

required to maintain his or her certification by
testing on code changes and additions, typically on a
t hree-year cycle.

One aspect of the legislation before you: [ page] 5,
lines 21-31, and [page] 6, lines 1-12, in sumary | ay
out the required reports that a home inspector is
required to provide and perform as part of his
i nspecti on. An | CBO inspector is already required to
|leave a copy of his field notes at each phase
i nspecti on. The requirenment that he provide a verbal
report to the customer is counterproductive. I n nost
cases, the custoner is not there. The builder is
nowhere on site.

Al'l the inspections performed by the I CBO i nspector on
new construction are required to be formally
docunented on an [AHFC] form PUR-102. The ... [PUR
102] becones a recordable docunent wupon conpletion.
The conpleted PUR-102 is then recorded and becones
attached to the deed on the property. The nane and
the 1CBO certification nunber of the inspector becones
a matter of record and, in reality, the inspectors can
stand liable for those inspections as long as that
docunent exists. A previous |egislature has provided
sone protection for the inspectors from unscrupul ous
clients by adopti ng t he provi si on in [ AS
18.56.300(c)]. This legislation proposes to drop that
protection, and we feel that that is a violation.
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Number 0325
MR. BRUU conti nued:

As to the function of the honme inspector versus the
| CBO inspector, there is a world of difference. The
| CBO inspector is required to perform a series of
i nspections during the construction of new houses.
Those periodic inspections include: a plans review,
which may take up to four hours depending on the
conplexity of the plan; footings and foundations -
sone foundation types require as nmany as five trips to

the site to view the progress until the foundation
itself is conplete; rough-ins inspections, which shall
include at least four major sub assenblies - fram ng,
mechani cal rough-ins, el ectrical rough-ins, and
pl unbi ng rough-ins; ... insulation and vapor retarder
i nspections - this, of course, is extrenely inportant

in our sever climate; and a final inspection, [for]
which [the AHFC] has published very specific policy
and guidelines ....

Al'l installed appliances and systens are checked for
installation and function. It would be very, very
unusual if any of the appliances or nechanical
equi pnent installed in new construction would be

"used” and would require the inspector to render an
opinion as to the life expectancy, which is normally
expected of an existing-honme inspector. Conver sel y,
the home inspector visits a house once for a period of
time, usually less than three hours. He is expected
to visually inspect the property. He cannot and is
not expected to view the interior of walls and other
hi dden parts of the constructions. He is expected to
coorment on the age and condition of appliances and
systens that are installed. The Anerican Society of
Hone Inspectors [ASH ] in their "Standards  of
Practice" fully recommend that an inspector not
address code issues because they are not trained nor
equi pped with the know edge to do so.

Nunber 0212
There are other major differences in the scope and

responsibilities of an 1CBO inspector and a hone
i nspector that this |egislation does not address. | f
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this legislation passes as witten, we feel there wll
be a major reduction in the standards to which hones
have been built in order that they be financed by [the
AHFC] . Sections 33 and 34, when inplenented, wll
al l ow anyone who clains to be a hone inspector, and is
licensed by the state, to perform new house code
i nspections on new construction. The inspector wl
not have to be certified by any of the code-witing
organi zati ons. He can do so voluntarily, but he does
not need to be, under this |egislation.

MR. BRUU concl uded:

If the legislature wishes to keep the standards as
high as they are today and have the inspectors respond
to changes and advancenents, then they should continue
to call for the new honme inspectors to be certified by
the code-witing organizations. Al aska Housi ng
Fi nance [Corporation] should continue to be required
to have their collateral inspected to ensure that they
have code-conpliant dwellings in conpliance with the
| egislature’'s wshes and provide sone consuner
protection. One matter of admnistrative change that
| think needs to be understood by the comrittee ... as
well [as] the sponsor is [that] the Internationa
Conference of Building Oficials basically no |onger
exists. Al the code-witing organizations across the
United States have now conme together and created the
I nternational Code Conference, and that wll be the
governing and authoring agency for all the building
codes. Thank you for the opportunity to testify.

CHAIR MGQU RE, with regard to M. Bruu's comments about the ora
report, turned to page 6, line 9, and pointed out that it nerely
says that an oral inspection report "may" be given. I n other
wor ds, she explained, it is not a requirenent.

MR. BRUU nentioned that in previous versions of the |egislation,
it was mandatory to give both a witten report and an oral
report.

TAPE 03-3, SIDE A
Number 0001

CHAIR MGURE turned to the |anguage on page 6, line 11,

regarding the 180-day period, and asked for an explanation of
how "that matches up with the statute of limtations."
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REPRESENTATI VE ROKEBERG of fered that the 180-day period pertains
to the amount of time in which a home inspection report has
validity. He recounted that a previous version of the
| egi sl ati on had a one-year period, and that some have argued for
a 24-hour period of wvalidity; the 180-day period is a
conprom se. He remarked that a home inspection report is not an
engi neering report; it is nmerely a report of a three-hour visua
i nspection that costs $350. He noted that in Alaska, the
climactic conditions are such that a hone inspection can be
performed one day but then the next day it could snow two feet
and cause damage to the building, or an earthquake could occur
and cause danmge.

CHAIR MGQU RE turned to page 10, lines 1-4. She noted that the
statutes of Ilimtations for [filing] claine are based on a
report that is only wvalid for 180 days. She surm sed,
therefore, that "that defect had to have been discovered during
t hat 180-day peri od upon which the hone inspector signs off."

REPRESENTATI VE ROKEBERG indicated that that 1is incorrect;
instead, the defect or omssion can be discovered within the
one- or two-year period, depending upon what type of hone the
report was related to. He el aborated:

One of the problens that we found in practice is that,
nunber one, whoever would purchase the report, say a
buyer of a hone, would purchase a hone inspection
report at the advice of a real estate |icensee

They would have the inspection done, they'd own the
report, [and] they'd then nmake an offer on the hone;

many tinmes the seller would even [have] ... an
i nspection [done as well]. ... Then the report becones
part of the bargaining process - usually for
correction of defects ... [listed] in the report.

Renenber, ... the disclosure form under state law ...
even advises people to get a hone inspection report.
But at this point, ... in the real estate business we
call it a "DFT," deal fell through. ... Wat we found

is [that] this particular report keeps getting handed
around to lenders, to other people, [and] it could ..
end up with buyer nunber two.

REPRESENTATI VE ROKEBERG said that the questions then becone:
VWo has liability? VWo owns this report? House Bill 9, he
opi ned, mekes clear that the ownership of the report is in
control of the person who has purchased it or "has given witten
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consent for that, because the |lender may want to see that." The
| ender can see it, but cannot pass it on to a third party. This

will ensure that sonmeone unrelated to the original transaction
regarding the honme inspection report does not rely on an
obsol ete report. This provision, he noted, does not preclude

soneone frombringing forth a cause of action.
Number 0428
REPRESENTATI VE GARA surm sed as foll ows:

As to whether or not sonebody is harned by a report
and has a right to seek to hold the honme inspector

account abl e, t he one- or t wo- year st at ut e- of -
limtations period applies. As to whether or not a
report that is witten can be used for purposes of a
hone sale, [it's] a separate question. And this

section that says the 180-day period applies, applies
only in those circunmstances where you' re determning
how long the report is valid for purposes of hone
sales and deals that fall through, and this is not
related to the liability issue; this is related to the
"who gets to rely on the report in purchasing a hone"
i ssue.

REPRESENTATI VE ROKEBERG said that is correct.

REPRESENTATI VE GRUENBERG reiterated that he would |ike soneone
to walk himthrough the bill. He nmentioned that he would like a
little time, a day or two, to figure out what the bill entails
before passing it fromconmttee.

CHAIR MGQUIRE said that it is her intention to pass HB 9 from
commttee at this neeting. She expressed the hope that
Representative Guenberg would have his concerns addressed by
t he sponsor after the neeting or sone other time before the bil
goes to the House fl oor.

Number 0603

REPRESENTATI VE GARA pointed out that although many of the
menbers of the conmittee are already famliar with HB 9 and nany
of the people who have testified have been working on the
| egislation for nmany years, he and other nenbers are not
famliar with the topic. He said:

HOUSE JUD COW TTEE - 24- February 5, 2003



| do not believe that we can go through as detailed a

bill like this, and answer everybody's questions about
a bill as detailed as this - a bill that changes as
many liability standards and rules of law as this - in
a hasty manner. W have 10 mnutes |eft wunder our
schedule for this neeting; | have many questions
[that] are going to take nore than 10 m nutes. | am
generally supportive of this bill. There are sone
provisions that cause nme concern, I have sone
substantive questions, and, | hate to say this, but I
think that I would request that maybe we continue this
di scussion at our next [House Judiciary Standing
Comm ttee] neeting. And | think that would be a

decent practice for other bills that involve sort of a
significant amount of analysis, as this one does. So,
that would be nmy request for the chair, that we invite
the fol ks back, including Representative Rokeberg, for
another neeting on this bill. It's a conplex bill,
and we shouldn't vote before we fully understand what
we' re voting upon.

REPRESENTATI VE GRUENBERG said, "Madam Chair, |I'm not trying to
delay this, but I would like to know what |I'm voting on so | can
defend it on the [House] floor.™

REPRESENTATI VE ROKEBERG pointed out that HB 9 also has a House
Finance Commttee referral. He again nentioned that a
menor andum he provided listed the points that he anticipated the
House Judiciary Standing Commttee would focus on, adding that
he provided that nenorandum in an effort to expedite the
process. He said that although he can appreciate the comrents
made by Representatives Gara and G uenberg, reading the bill is
"the responsibility of a particular nenber.”

REPRESENTATI VE GARA interjected to say, "Point of persona
privilege.”" He went on to say:

| would assunme that every single nenber of this

conmittee has read this bill. | have read this bill

I have nmany questions for you, Representati ve
Rokeberg; you are the [person nost famliar] with this
bill. | would like to field those questions to you,

and | would like to have a debate on the record as to
whether or not this is good public policy for the
state of Alaska. This bill could be referred to six,
seven, or eight commttees; if all six, seven, or
eight commttees do not have adequate tine to review
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the nerits of this bill, then that doesn't help
anybody. It's not so nuch a matter of how many
conmmittees this bill is referred to, it is a matter of
whet her any commttee has adequate tinme to ask the
guestions and engage in the debate that is relevant to
the bill. So that's why | would like to have nore
time to talk about this. |'"m perfectly ready to start
with ny questions; the problem is, we have five
m nutes left.

Number 0865

REPRESENTATI VE ROKEBERG opined that there should be adequate
time for nmenbers to acquaint thenselves with the bill before it
is heard on the House floor, indicating that he would be happy
to answer any questions before that tine.

REPRESENTATI VE GRUENBERG sai d:

| was seriously considering co-sponsoring the bill - |
didn't know enough about it to do it - because | think

it's a good idea these people be |icensed. | didn't
do it because it seened like a very complex bill -
maybe it's not - | had no idea how long it had been
ar ound. And | don't nean to be goring your oKX,
because I'm really not. | am tal king about the way
our commttee needs to work. And | had previously sat
on this cormittee for eight years; | was the only one
who sat on it in the legislature for eight years while
| was here. Sonetinmes ... this comittee seenmed to

take tinme to do work on bills, and it was aggravating
to those of us who sponsored bills that cane before
the commttee. The bills that cane out were generally
pretty [good] product, were defended on the floor
pretty easily, and passed, and passed both bodies
because they knew this conmttee did its work. And |
was al ways proud, have always been proud, to be on
this commttee, because that has been the reputation
of this conmttee. And | would hope that

CHAIR MGQUIRE interjected to call for an at-ease, which |asted
from2:54 pm to 2:55 p. m

CHAIR MGU RE noted that because the House Labor and Commerce
Standing Commttee was not neeting that afternoon, the House
Judiciary Standing Committee neeting could continue past 3:00
p.m in order to address sone of the issues raised. She said:
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| respect all the comments that have been nade. There

is always a very tenuous balance ... between getting

it 100 percent right and getting bills noved through
| don't know that 10 hours nore would make [all

nmenbers] 100 percent confortable. ... | respect

[the participation of Representatives Gara and
Gruenberg]; | don't intend to marginalize that, or
make you feel ... that your views are not inportant.
At the sane time, | do have the background, and I
guess you'll just have to trust ... that fact,

that ... I've seen the bill, I think it's a good
conpromise, | think it's a good consuner-protection
bill, and there wll be a period of tinme between
today, when this bill noves out, and ... [when it

noves] on to Finance Conmittee. And | would hope that
both of you would take the opportunity to read the
packet ... that contains numerous pages of testinony
and opinions and so on, and to absorb the public
testinony today, [and] if you have anmendnments that you
would like [offered], that you would take ... tine to
neet ... wth Representative Rokeberg prior to its
final hearing before the Finance Commttee.

Number 1062

REPRESENTATI VE COGHI LL nade a notion to adopt Anendnent 1, which
read:

Page 13, following line 12:

Insert a new bill section to read:

"* Sec. 27. AS 08.18.123 is anended to read:

Sec. 08. 18. 123. Deni al , suspensi on, and
revocation of endor senent or hone i nspect or
regi stration. (a) The departnment nmay suspend,
revoke, or refuse to grant or renew a residential
contractor endorsenent, a hone inspector registration,
or an associate hone inspector registration upon a

finding that

(1) the application is fraudulent or
m sl eadi ng;

(2) the endorsenent holder or registrant

[ CONTRACTOR] has knowingly violated this chapter or a
| awf ul order or regul ation of the departnent;

(3) the endorsenent holder or registrant
[ CONTRACTOR] IS inconpetent or has engaged in
fraudul ent practi ces.

HOUSE JUD COW TTEE -27- February 5, 2003



(b) Proceedings for the denial, suspension, or
revocation of residential contractor endorsenent, hone
i nspector registration, or associate hone inspector
regi stration are governed by AS 44.62 (Administrative
Procedure Act)."

Renunber the followi ng bill sections accordingly.
Renumber i nternal references to bill sections in
accordance wth this anendment. Below are all
internal bill section references in this bill

Page 22, lines 1, 12, 20, and 31
Page 23, lines 7, 17, 19, 20, 21, 22, 24, 25, and
26

REPRESENTATI VE ROKEBERG noted that Anmendnent 1, which pertains
to registration, is nerely a conform ng anendnent requested by
the Division of GOccupational Licensing. He said that he
supports the adoption of Amendnment 1.

Nunber 1122

CHAIR McGU RE asked whether there were any objections. There
bei ng no objection, Armendnent 1 was adopt ed.

Nunber 1133

REPRESENTATI VE GARA made a notion to adopt Anmendnent 2, which
read [original punctuation provided]:

Section 17. Add the follow ng provision:
(e) the limtations periods in this section wll
not begin until the later of the date of the hone
i nspection report, or the date a claimant should
reasonably becone aware of an actionable claim
CHAI R MGUI RE obj ected for purposes of discussion.
REPRESENTATI VE GARA sai d:

There is a rule in our civil justice system that has

been around for a good 50 years. It's called the
"date of discovery” rule, and I'll discuss that in a
nonent . My overview of this bill is that largely it

gi ves consuners sone additional assurances than what
they had before about the quality of hone inspections.
Those provisions are good. But what it gives, it also
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t akes away. As currently witten, this bill takes

away the rights of consunmers to enforce the new rights

they' ve been given. In that sense, many of the

provisions of this bill are - probably unintentionally
- enpty, and that's what I1'd |ike to address.

Let nme give you an explanation of what the date of
di scovery rule is; it's been in our courts for a
nunber of decades. And, for frame of reference, for
those of you who've seen the popular novie GCvil
Action, the popular novie Silkwod, those involved
sever, fatal injuries that people suffered - cancers,
very debilitating injuries, injuries that people
suffered many, many years after sonebody did sonething
bad. ... The novie GCvil Action involved groundwater
pol lution, groundwater pollution that occurred in the
1970s. For many, many years, children in a conmunity
in Massachusetts were exposed to toxic ground water
They didn't know it; nobody knew they were drinking
polluted groundwater. Wthin a nunber of years - 10,
12, 15, let's say - many, many children in the
nei ghbor hood started coming down with |eukem a. Many,
many children in the nei ghborhood started dying.

Number 1242

REPRESENTATI VE GARA conti nued:

There's a provision in this bill that says an action
has to be brought within two years of the inspection
report. The date of discovery rule says, "You don't

make sonebody bring an action before they have one:
you don't rmake sonebody bring an action before they
even know they're injured.” The time period doesn't
begin to run until sonebody reasonably has sone
i ndi cation that sonmebody else did sonething bad. So,
in this bill right now, as it is witten, there is a
one-year and a two-year statute of limtations. It
says the people who wite hone inspection reports can
only be liable for up to a year or two years, at the
outset, fromthe date they wite the report.

Let nme give you an exanple of where a consuner ... has
paid a good bit of nobney - and | don't consider $350
to be a trivial amount of noney - let's say we have a

ci rcunst ance where a consumer purchases a hone. They
want to know that the honme is safe for their children
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they hire a hone inspector, the hone inspector says
exactly what Representative Rokeberg says, which is,
"I"'m not going to tear this house apart for you to

find every single defect in it." But the purchaser
says, "You know, |I'mreally concerned about the wring
in this house; that's really all | want to know about

- is the wring okay."

VWll, nmaybe one hone inspector says, "I'm not
willing to do that for you." But the consuner finds a
hone inspector who says, "I amwlling to do that for
you." The hone inspector gives the house a clean bil
of health but, in fact, there was glaringly bad wring
in the house. And this is ... close to a circunstance
that has happened ... in the bush. Three, four, five

years afterwards, the house burns down. The children
in the house are Kkilled; the famly is killed.
Significant injury has occurred, five years from the
date of construction or from the date of the hone
i nspection report. The consuner all along thought
t hat the house was okay.

Number 1359

REPRESENTATI VE GARA went on to say:

But ... you don't have a tinetable for when fires
happen; you don't have a tinetable for when faulty
wiring will finally sort of manifest its inadequacies.
In the case |I'm referring to, the courts said the

consuners' cause of action didn't run out two years
fromthe date they bought the house. They didn't know
there was going to be a fire two years from the date
t hey bought the house; they thought the house was

okay. They knew there was going to be a fire when
there was a fire; they didn't have any reason to
di sbeli eve what they were told about the house, ... to
di sbelieve that the house was a safe house, until the

fire occurred.

So the date of discovery rule says whatever your

statute of limtations, ... it begins to run at this
poi nt : either the date of the person's bad act - so
let's say the negligent home inspection report, [in]
this case - or at the time the consumer should have
first had any reasonable indication that sonething was
wong wth the product they purchased - the hone
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i nspection report, in this case. How can you |et
sonebody's rights di sappear before they even know t hat
they have then? How can you |et sonebody's
opportunity to hold sonebody accountable disappear
even before they know that they have any reason to
hol d the person accountable? That's the point of the
honme inspection report. If the point is that a person
wants to find out whether they have a safe house, and
if the hone inspector says, "Yes, I'm wlling to
provide this particular service" - to check the
wiring, let's say - why are we giving people rights
that they can't enforce?

So, what this Amendnent [2] does is it says your

limtations period wll not disappear before you have
any reason to know that you have a claim Ilt's a
traditional rule - it's applied in Republican states,

it's applied in Denocratic states, it's been applied
by conservative judges, it's been applied by Iiberal

judges - it first started in cases involving toxic
chemcals like the ... CGvil Action [exanple] | talked
to you about. O, let's envision a circunstance where
many, nmany years ago a cigarette conpany tried to
convince children to start snoking - in year 1960,
let's say - the child started snmoking and becane

addi cted and devel oped cancer in year 1975.
Nunber 1462
REPRESENTATI VE GARA conti nued:
The statute of |imtations would have been two years -

not two years fromthe date they started snoking,
[but] two years from the date they realized that

sonet hing wong had happened. Maybe in 1970 they
found out that cigarettes were dangerous for them
finally, naybe the studies finally cane out. Wl |

maybe they had two years from that date, but not two
years from the date that sonebody handed them the
cigarettes, when they had no idea sonething wong had
happened. So, I'll give you maybe two exanples of
where this ..

CHAIR MGQU RE interjected to ask: "Do you honestly believe that

a judge would not apply a date of discovery rule with a case
such as you descri bed? Honestly?"
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REPRESENTATI VE GARA said, "If the statute directs ... | worry."

CHAIR MGQU RE said, "I don't." "That's why you have judici al
discretion, and the reality 1is, you ve set statutes of
limtations that you have a reasonable expectation of the
liability that's hanging out there for you," she added. But in
cases where situations as described occur, where there is gross
negli gence, where a serious harm has been done, there is
judicial discretion to apply a date of discovery, she posited,
remar ki ng, "And you know that."

REPRESENTATI VE GARA sai d:

| don't know that, and here's why | don't know that:
In this state, ... there have been many, nany attenpts
to get of rid of and limt the date of discovery rule.
This statute reads that your cause of action
di sappears specifically within one or tw years from

the date of the report. It's specific. Courts are
very wary about overriding what a legislature tells
them the law is. In this bill we are telling the
courts the law is that ... a hone inspector is only
liable for one or tw years from the date of the
report.

Nunber 1563

If somebody wants to confort ne, that we have a
general statute wthin Alaska law that applies the

date of discovery rule - even apart from what this
statute says - if sonebody conforts ne that ... there
is a provision in Alaska law that applies the date of
di scovery rule, | have no problemwith this bill. | f

you can convince ne that a court is going to ignore
the specific wording of this [proposed] statute and

inmpose a date of discovery rule, | have no problem
with the bill. | am not convinced at this point that
I would be confortable ... passing a bill that

says the opposite of what | hope it would say.
REPRESENTATI VE GARA concl uded:

To be careful, what we would do is adopt either this
anmendnent or an anmendnment stating that this provision
does not do anything to disturb the date of discovery
rul e. If we did that, | would w thdraw nmy Anmendnent
[2] in favor of an amendnent like that. But if it is
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this commttee's intention to apply a rule like the
date of discovery rule, | believe it has to be stated
somewhere in the statutes. | am worried that the
specific language of this [proposed] statute, which is
that the legislature directs the courts to allow a
cause of action only one or two years fromthe date of
the report, will be applied as witten.

CHAIR McGU RE assured nenbers that during the next two years,
the extent of liability, personal and otherw se, and statutes of
limtations would be issues for ongoing debate. She remarked
that statutes of limtations are in place in order to allow a
reasonabl e busi nessperson to nove on. At the sanme tinme, she
noted, the legislature has to be protective of consuners. A
bal ance nust be achieved, and that's what tort reform and
statute of limtations are about, she posited. She observed:

And the date of discovery has been sonmething that in
ny experience - in reading - ... [has] even been
applied in cases where there was a specific statute of
limtations. So it is a tool in a judicial [tool box]
that is there for cases that are egregious, where a
judge can say "You know what, there was no reasonable
chance that this innocent victim could have discovered

it." And so | don't know that [what] Representative
Rokeberg wants to do is to say that; | think what he
wants to do is say, "W're going to try to limt this
statute of limtations.” That tool is out there, but

| think it's a very specific public policy nessage
that [Representative Rokeberg is] trying to convey.

Nunmber 1683

REPRESENTATI VE ROKEBERG sai d he opposes Amendnent 2. He went on
to say:

| think that Representative Gara's argunents are well
founded in |law and have a place in the law, but not in

this place. It is the intention of the author of this
bill to place a pretty stringent fence around those
peri ods when causes of action be brought forward. And

there's nunerous reasons here. Nunmber one, the
exanple he cited regarding the wring: ... a hone
i nspector ... is not generally conpetent to conment on

the state of the wring. ... To nake a conplete

analysis of that, nunber one, you should be [an]
el ectrical engineer and/or a conpetent journeyman in
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that trade. And, additionally, the scope of work,
which is required under this bill to be defined in the
report and the contract one engages in, should be
clearly delineated: the level of conpetence and what
degree of inspection you' re going to do.

So the consuner has ... been put on notice;
t herefore, anybody who woul d undertake the exanple of
the bad wiring would ... be in breach of the basic
concepts of this bill. ... Let's not wuse wring
[ exanpl es] ; let's use a roof or a foundation
[ exanpl e] . Those are the two prinmary elenents that
cone into play a lot when you are dealing with hone
i nspections and there's sone dispute about that. This
is precisely the point here. To have a full roof
i nspection, you need to have an invasive inspection -
you need to take the ... thing apart - and you should

have an engi neer or sonebody that's conpetent to do
t hat . Not a hone inspector. That's the whole point.
A conpetent honme inspector who's licensed - takes the
exam fol | ows the regulations of a regulated
occupation - shouldn't even be doing that. ... If he
does it, then he should be actionable.

Number 1727

REPRESENTATI VE ROKEBERG cont i nued:

And the sane goes for a foundation. To make a
proper inspection of a foundation, a hone inspector
will go dowmn and kind of visually look at it. And ..

guys that know the business can kind of tell vyou,
"This doesn't look too good"; they can sniff it out,
people with talent, they can do that kind of
stuff. And that's what they get paid for, for $350.
That's a trifling amount in the whole world

uni verse of economc activity; | think it's pretty ...
small to try to lay ... liabilities of literally
hundreds of thousands of dollars on sonething |ike
t hat . But | would agree, there is certain anount of

reliance upon that, but it is |limted and that's part
of the whol e process here of the bill

Point in fact ..., if there is a structural problem
with that, particularly obviously in [a] new hone,
there's going to be a warranty, there's going to be a
contractor and/or there should be a disclosure
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statenent in the liability on the part of the seller
if they don't properly disclose a defect that woul d be

readily ... apparent to sonebody. So there's other
el ements here. The home inspector is only one of a
nunber of people that could have culpability or
liability in any kind of a transaction. To try to
focus on all this attention on one party is not fair.
And that's why, as [Chair MQire] ... points out
here, it's the effect on comerce here. To do
otherwi se, to use ... the concept of date of discovery
rule, is basically open ended. It doesn't affect the

[facts] that we're having to deal with here.

If there's an architectural design problem if
there's a structural problem in the engineering of a

structure, you're right: sonetinmes this doesn't show
up for sone tinme. ... And that's why we have a | onger
statute of reposes and statute of Ilimtations for
those types of things. This is a matter of public
policy. W're trying to define and contain the
liability on the one hand ... and also renove sone of
the imunities ... granted before, to kind of get a
bal ance here, and al so make sure we do the two-pronged
thing we want to do. W want to have good consuner
protection - as well as try to keep the cost of it
dowmn to the public - and to nake sure that commerce
can go on.
Nunmber 1869

REPRESENTATI VE ROKEBERG concl uded:

So, totry to say that we ... can't adopt sone kind of
a nodification to these time-honored rules of |aw,
that's precisely, as legislators, what we're all about

her e. It is making sure that we can get a fair
balance to fit the circunstances here. | would say,
Madam Chair, when | first introduced this bill, we
were one of the first states in the union to even
undertake this. Since that tine, ... at |east half of
the other states have already adopted regul ation. So
it's a matter of the type and form here. But it's

clear to ne that this situation doesn't lend itself to
that type of inposition of this particular date of
di scovery rule, and | think the clear public policy,
fromall standpoints, bears up that type of policy.
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REPRESENTATI VE SAMUELS, on the issue of Anmendnment 2, said he
agrees with Chair MQuire.

REPRESENTATI VE HOLM i ndi cated that he is opposed to Anendnent 2.
He sai d:

Way, in heaven's nane, would anybody want to be a hone
inspector if he had unlimted liability? ... This
bill, to nme, is good public policy, as it's witten,
to pronote orderly economc activity. | think that's
what we should be doing and | respectfully pronote
that idea ...; Representative Rokeberg did a very good
job drafting this bill. As I've read this bill, there
are certain things that | don't particular care about,
and | don't particularly understand why the timng is
t here.

|, personally, have had problens with buying a hone,
and in ny history | understand what caveat enptor is;

| understand what "Let the buyer beware" is. | also
understand what per sonal responsibility for ny
purchasing power is all about, that | have personal

responsibility to nyself to nmke good decisions.
There are no perfect solutions, and the reliance of
the buyer is upon his or her know edge, noney, and the
seller's representation. The hone inspector is just a
piece of the puzzle ..., and | respectfully submt
that we cannot meke a perfect bill that will protect
all people from no danage being done to them So, |
speak agai nst this Amendnent [2].

Nunber 1978

REPRESENTATI VE GARA, in defense of Amendnent 2, said:

What we have is one bill. We have a chai rwoman who
believes that the date of discovery rule wll apply
under the ternms of this bill, we have a sponsor who
believes the date of discovery rule wll not apply
under the terns of ... this bill, and we have a person
speaki ng, myself, who is not sure whether the date of
di scovery rule will apply and who wants to make it
clear that it should apply. Let ne address the thrust
of Representative Rokeberg's comments. Representati ve
Rokeberg is correct in stating that a hone inspector
does not ... warrant that everything is great about a
house. A home inspection is a limted function; a
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home inspection report is a limted docunent. It's
pretty clear that a home inspector only warrants
certain things when the honme inspector wites a
report, and doesn't undertake to warrant other things.

All I'"'m talking about is those things that the hone
i nspector prom ses the buyer that the hone inspector
i s doing. A court could not hold a hone inspector

liable for things that the honme inspector didn't
prom se they were doing; a court could not hold a hone
i nspector liable for things that were beyond the hone
i nspector's scope of responsibilities or duties. So
the problem that we all suffer is, none of us build
hones, none of us are honme inspectors, and none of us
- | think - have a great grasp on those circunstances
where a honme inspector mght do a bad job and put
sonebody's life at risk and those circunstances that
woul dn't really occur in a hone inspection report.
But Representative Rokeberg nentions these sort of
structural problens.

Number 2062
REPRESENTATI VE GARA conti nued:

"Il give you an exanple that really doesn't apply to
hones, but | suppose an analogous situation could
occur. There was a terrible hotel skywalk collapse a
nunber of years ago. We're not tal king about hotels
t oday, but just assune a simlar snaller-scale
ci rcunstance that involves a house. It was a skywal k
that was built nore than two years prior to the date
of collapse, and it killed over 100 people - | believe
those are the right nunbers. In any case, a tragic
loss of |life occurred, and it was a very poorly built
and poorly inspected structure. Now, | don't know
that ... anything simlar to that would fall wthin
the scope of hone inspectors duties. Wat is clear is
there are things that will fall within the scope of a
hone inspector's duties. And we can't tell hone
i nspectors that, "We're not going to hold you
accountable for the things you promsed to do,"
what ever they are.

Under today's law, ... until we adopt this bill, the

date of discovery rule does apply. And the question
is whether or not we should do anything that threatens
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to take away that right of consuners to rely upon the

date of discovery rule. And | would wurge, WMdam
Chair, that if she believes the date of discovery rule
should apply inplicitly, ... [that] we take sone tine

to figure out whether or not a court would determ ne
that the date of discovery rule does apply to this

bill as witten. | think that requires that some of
us open up a |law book and | ook through sone cases to
make sure that it applies. It's a question that |

think is lingering out here.
REPRESENTATI VE GARA concl uded:

But all I'"'mtrying to say is, as to the things hone
i nspectors promse they're going to do, as to the
warranties of safety that they do give to consuners,
as to the things that do fall within their job duties,
they should be held accountable for the prom ses that

t hey make. It mght not include wiring in all cases,
though | would say that if a hone inspector came to
you and says, "I'm also going to warrant the wring,"
then they're warranting the wring. Maybe if they
cane to you and said, "Look, I'm not going to |ook
inside any walls; I'mnot an electrician,” they're not
warranting the wring. Maybe in nost cases they're

not warranting the wiring, but if they said they were,
then they better be.

Number 2133
CHAIR MGUI RE, in response, said:

What ' s happening right now is that we're tal king about
one specific piece of |egislation. There is a whole
framework of laws that are out there, dealing wth
consuner protection, dealing with date of discovery,
dealing wiwth all kinds of things. And what | neant to
say, and | thought | said clearly, was that | believe
that Representative Rokeberg intent is to limt the
statute of limtations to one year and two years; |
believe that that's his intent. But what | also said
was that | have never seen a case where a very
egregi ous situation has happened where a judge has not
been able to access a tool in their tool belt, to go

back and say, "date of discovery." So that's what |
nean to say, is that we do have branches of
gover nnment : we make the laws, the judiciary goes
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ahead and takes those cases, they have various tools
in their toolbox, we don't always I|ike those, but I
believe that it is Representative Rokeberg's [intent]
tolimt that, and | think it's appropriate.

Representative Holm has, | think, very eloquently
st at ed: You're looking at it as one piece of the
puzzl e. And what you're talking about is a group of
people that prior to now have never even been
regulated. ... They've been going around doing hone
i nspections, prom sing who knows what. And so this is
a big step that Representative Rokeberg has taken on
over the last ... [four] vyears, ... to try to say
let's bring people together and do sone regul ating of
it. | think it's appropriate that you say there's
going to be sone tinme limt that we're going to inpose
so that people can ... nove on with their lives froma
busi ness st andpoi nt.

CHAIR McGU RE indicated that anongst people who have gone to |aw
school, there could be any nunber of viewpoints regarding the

possible interpretation of a judicial proceeding. She said,
"You can continue to do your debate, and we wll go forward,"
noting that other nenbers still w shed to speak to [this issue].
Nunber 2214

REPRESENTATI VE  ANDERSON opi ned that Representative @Gra's
[argunment] has sonme nerit. He remarked that he has suffered the
date of discovery rule while trying to set a tinme regarding a
tort action. He said that he is as pro-business and as pro-
buil der as they cone, but accountability and consunmer protection
are inportant. He added:

And | think the interesting thing is, as we get these
bills, it would be so easy to pass the buck and say,
"Hey, this bill is just addressing one issue - hone
i nspection/ home inspectors as whole - and there's so
many other people that could be sued and we can't get
themin this setting at this neeting."

REPRESENTATI VE ANDERSON surm sed that Representative Gara's
point is, what better tine than the present to prevent anbiguity
and litigation with regard to |egislation. He noted that
al though Representative Rokeberg has said that the exanple
regarding electric wiring is a bad exanple, [paragraph] (12)(B)
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on page 18 specifically refers to a visual inspection of
el ectrical systens.

REPRESENTATI VE ROKEBERG pointed out that there is a provision
requiring a pre-inspection agreenent, and that this agreenent
woul d outline the specific scope of what a particular inspection
entails. He remarked that Representative G@Gra's exanple
regarding the hotel skywalk pertains to conmercial construction
i ssues, not hone inspection issues.

The conmittee took an at-ease from3:26 p.m to 3:29 p.m

Nunmber 2332

REPRESENTATI VE COGHI LL called for the question on Anendnent 2.
CHAI R MGUI RE asked whet her there were any objections.
REPRESENTATI VE GARA obj ect ed.

CHAI R M@UJ RE announced that there would be a roll call vote on
the calling of the question.

A roll call vote was taken. Represent ati ves Anderson and Gara
voted yes. Representatives Coghill, Holm Sanuels, and MQire
voted no. Representative G uenberg was absent for the vote.

Therefore, the vote was 2-4.
Nunmber 2382

CHAIR M GUJ RE asked that roll call vote be taken on Anendnent 2.

A roll call vote was taken. Representati ves Gara, G uenberg
and Anderson voted in favor of Amendnent 2. Represent ati ves
Coghi I I, Hol m Sanuel s, and MQuire voted against it.

Therefore, Amendnment 2 failed by a vote of 3-4.
Number 2386

REPRESENTATIVE COGHI LL nmade a notion to adopt Conceptua
Amendnent 3, which read [original punctuation provided]:

Page 6, line 7 after "section." insert:
In cases of new hones, this report can be in the
formof a certificate of occupancy.

TAPE 03-3, SIDE B
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Nunmber 2356

REPRESENTATI VE ROKEBERG i ndi cat ed that Conceptual Amendnment 3 is
a clarifying anmendnent that reflects the current practice of the
| CBO inspectors who inspect new homes for the AHFC. He added
that a certificate of occupancy is the equivalent of the AHFC s
PUR- 102 form

Number 2340

CHAIR MGU RE asked whether there were any objections to
Conceptual Anendnent 3. There being no objection, Conceptual
Amendnent 3 was adopt ed.

Nunmber 2334

REPRESENTATI VE COGHI LL noved to report CSHB 9(L&C), as anended,

out of committee wth individual recommendati ons and the
acconpanyi ng fiscal notes.

Nunber 2317
REPRESENTATI VE GRUENBERG obj ected for the purpose of asking the
sponsor a question. He referred to page 9, Section 17. He
sai d:
| take it that the statute of limtations in that
provision only applies to actions against individuals
regi stered under the (indisc. - voice faded away).

REPRESENTATI VE ROKEBERG said it is his understanding that the
| icensees registered under this proposed legislation would be
i ndi vi dual s rather than corporations.

CHAIR McGUI RE asked whether there were any further objections to
t he noti on.

Nunmber 2276
REPRESENTATI VE GARA o0bj ect ed. He said, "Wth the Chair's
perm ssion | would request just probably less than two m nutes

to di scuss one conceptual anmendnent.”
CHAIR MGU RE said: "At this point in time, |I'm going to

continue nmoving the bill out, and if you'd like to continue
di scussing that wth Representative Rokeberg prior to it noving
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on to [the House Finance Commttee], | think it'd be fantastic;
you two could even use ny office.”

A roll call vote was taken. Representatives Holm Sanuel s,
Ander son, Coghill, and McCGuire voted in favor of reporting CSHB
9(L&C), as anended, out of committee. Representatives Gara and
Gruenberg voted against it. Therefore, CSHB 9(JUD) was reported
fromthe House Judiciary Standing Conmttee by a vote of 5-2.

ADJ QURNIVENT

Number 2211

There being no further business before the commttee, the House
Judiciary Standing Conm ttee neeting was adjourned at 3:35 p.m
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