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EXECUTI VE ORDER 107 - TRANSFER OF HABI TAT FUNCTI ONS FROM ADF&G
TO DNR

- HEARD
PREVI QUS ACTI ON
No previous action to record
W TNESS REG STER

TOM I RWN, Comm ssi oner

Department of Natural Resources (DNR)

Juneau, Al aska

POSI TI ON  STATEMENT: Testified during the hearing on EO 107,
expl ai ning the reorgani zation and answering questions previously
submtted for response.

KEVI N DUFFY, Conm ssi oner
Al aska Departnent of Fish & Gane ( ADF&G
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Juneau, Al aska
POSI TI ON  STATEMENT: Testified during the hearing on EO 107,
answering questions previously submtted for response.

NANCY WELCH, Deputy Director

D vision of Mning, Land and Water

Department of Natural Resources (DNR)

PCSI TI ON STATEMENT: Testified on EO 107 and referred to charts
to help explain the reorganization involved wth the proposed
changes to the departnents.

KERRY HOMWARD, Deputy Director

Di vision of Habitat and Restoration

Al aska Departnent of Fish & Gane ( ADF&G

Juneau, Al aska

POSI TI ON STATEMENT: Answered questions pertaining to EO 107.

KEVI N BROOKS, Director

Adm ni strative Services

Al aska Departnment of Fish & Gane (ADF&G

POSI TI ON STATEMENT: Testified on EO 107, answering questions
pertaining to adm nistrative changes.

DALE KELLY, Executive Director

Al aska Troll ers Association

Juneau, Al aska

POSI TI ON STATEMENT: Testified on EO 107, expressing concerns
that the permtting process remain a good one, and that the
conmm ssioner's authority be re-engaged.

EARL CHAMPI ON

Silver Bay Logging

Hoonah, Al aska

POSI TI ON STATEMENT: Testified on EO 107, suggesting that "one-
stop shopping” would m nimze delays in permtting.

PAUL SHADURA, President;

Acting Executive Director

Kenai Peni nsul a Fi shernmen's Associ ation

Kenai, Al aska

POSI TI ON STATEMENT: Testified on EO 107, expressing concerns
over how the system will function effectively; asked questions
such as how DNR will respond to recomendations nade by the
Board of Fisheri es.

FRANK RUE
Juneau, Al aska
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POSI TI ON STATEMENT: Referred to his previous work experience
for both DNR and ADF&G and testified on behalf of himself in
opposition to EO 107.

CATHERI NE POHL

Juneau, Al aska

POSI TI ON STATEMENT: Testified in strong opposition, urging the
commttee to overturn EO 107.

STEVE ALBERT, Habitat Bi ol ogi st

Di vision of Habitat and Restoration

Al aska Departnment of Fish & Gane ( ADF&G

Eagl e River, Al aska

POSI TI ON STATEMENT: Testified on the tangible and intangible
costs involved with EO 107.

BOB CHURCHI LL, Menber

Anchorage Fish and Gane Advisory Conmittee;

Menber, Executive Board

Al aska Fly Fishers

Anchor age, Al aska

POSI TI ON STATEMENT: Testified on EO 107, expressing the need
for accountability to be established under the proposed
structure.

CLEM TI LLI ON, Consult ant

Al eut Enterprise Corporation

Adak, Al aska

POSI TI ON STATEMENT: Testified in support of EO 107.

PAULA TERRELL

Al aska Marine Conservation Counci

Juneau, Al aska

POSI TI ON STATEMENT: Expressed concerns pertaining to EO 107,
poi nting out differences between single versus multiple
permtting, and DNR s versus ADF&G s mi ssion statenents.

SETH LI TTLE

Al aska Center for the Environment

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to EO 107, wurging
the legislature to di sapprove EO 107.

BRUCE BAKER, Presi dent

Board of Directors

Sout heast Al aska Conservation Council (SEACC)
Juneau, Al aska
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POSI TI ON STATEMENT: Testified in opposition to EO 107, asking
that consideration be given to the long-term health of renewabl e
resour ces.

GEOFFREY PARKER, Vi ce President

State Council of Trout Unlimted,

Counsel to Al aska Sportfishing Association

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to EO 107, offering
suggestions on how to inprove it.

ACTI ON NARRATI VE

TAPE 03-19, SIDE A
Number 0001

CHAIR PAUL SEATON called the House Special Commttee on
Fisheries neeting to order at 6:36 p.m Represent ati ves Seat on
Qgg, Sanuels, CGuttenberg, and Berkowitz were present at the call
to order. Representative WIlson arrived as the neeting was in
progress. Also present were Representatives Gara, Kerttula,
WIllianms, and Wl f.

EXECUTI VE ORDER 107 - TRANSFER OF HABI TAT FUNCTI ONS FROM ADF&G
TO DNR

Number 0100

CHAIR SEATON announced that the only order of business was
Executive Oder (EO 107, Transfer of Habitat Functions from
ADF&G to DNR He clarified that the goal of tonight's hearing
was to identify the process, procedure, and structure that
EO 107 would be creating at the Department of Natural Resources
(DNR), to identify problenms with that process and to determ ne
i nprovenents to ensure that habitat and fisheries wll Dbe
protected within DNR

Number 0307

CHAI R SEATON expl ai ned that the Al aska Departnent of Fish & Gane
(ADF&G) and DNR woul d be responding to a list of questions that
had previously been conpiled and submitted by the House Specia
Comm ttee on Fisheries. [ The neeting' s agenda consisted of the
following panels testifying before the conmttee: DNR, ADF&G,
menbers of industry, former state officials and experts, and
public interest groups.]
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Nunmber 0630

TOM | RWN, Comm ssioner, Departnent of Natural Resources (DNR),
expressed appreciation for receiving the questions in advance.
He introduced staff who would testify during the neeting. He
said Conmm ssioner Duffy would address the questions first and
that he hinself would follow up.

Number 0705

KEVI N DUFFY, Conm ssioner, Al aska Departnment of Fish & Gane
(ADF&G), provided the follow ng testinony:

On February 12th, the governor introduced Executive
Order 107, transferring the permtting functions of
the [Division of Habitat and Restoration ("Habitat

Division")] to the DNR QO her functions of the
Habitat D vision, including sone of +the research,
refuge nmanagenent, and special projects, wll remain

in the ADF&G  The adm nistration believes that noving
this function into the DNR creates a nore effective

permtting process. Contrary to some of the opinions
that have been expressed in previous hearings, we
believe this nove wll not negatively affect the
protection of fish and wldlife habitats. Al aska
statutes and regulations protecting habitat are not
bei ng | oosened. The sanme protection afforded habitat
t hroughout the state will remain, whether along the

coastal areas or in Alaska's vast interior.
Nunmber 0819

COW SSI ONER DUFFY asked and answered the follow ng questions
from his witten testinony, which read in part as follows
[original punctuation provided, with sone formatting changes]:

Question 2: How many Habitat biologists are being
| ost . How will the renaining biologists be organized
around the state?

The nunber of habitat biologists transferred to DNR
was not a random process, but rather the work product
of a very intense work group that eval uated regi on-by-
region work |oads, staff tinme dedicated to research
associated with permtting, and regional differences
in the amount of public participation for permtting
i ssues. The nunber of Habitat Biologist IV, IIl, and
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I1's and support staff was carefully selected based on
past and present workloads wthin each region to
adequately address permtting needs. Enclosed is a
copy of the organizational chart show ng the various
offices proposed in the Ofice of Habitat Managenent
and Permtting in the Departnent of Natural Resources.

Al so included are spreadsheets that |ist the nunber
and location of habitat biologists that wll be
transferred to DNR, those remaining at [ADF&G, and
those positions that will be laid off or deleted. The
followng is an overview of the positions and
functions that will be transferred and those renaining

at Fi sh and Gane:

Functions Myving to DNR 27 Habitat Biologists and a
total of 36 total positions.

 Title 16 fish passage and anadronous fish stream
permtting

* Anadronous Waters Catal og (regulatory function)

e Project-related research and nonitoring

« Consistency reviews, land use plan reviews,
review of 6217 docunents, coast al boundari es
atl as

* Forest Resources and Practices Act permtting

Functions internally within the departnment noving from
Habitat and Restoration Division to Sport Fish: 14.5
Habitat Biologists; 19.5 total positions. One half
indicates a part-tinme position.

e Fish stream surveys and dat abase

e Various research and restoration projects (e.g.,
stream bank restorati on nmanual s and assi stance,
ATV study and mappi ng)

* Gl spill contingency plan reviews

* ACMP [ Al aska Coastal Managenent Program support
t o ADF&G Comm ssi oner

e Special Areas Permtting

« Kachenmak Bay National Estuarine Research Reserve
(an additional 6.5 Habitat and Fish Biol ogists;
10.5 total positions)
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Internal Functions noving to the Division of Wldlife
Conservati on: 3 Habitat Bi ol ogi st s; 4.5 total
posi tions include:

» Access Defense
» CARA/ SWG [ Conservation and Rei nvest nent Act]
* North Slope Gizzly Project

Functions Mwing to the Division of Commer ci al
Fi sheri es: 3 Habitat Bi ol ogi sts whose functions
i ncl ude:

e LTF [Log Transfer Facility] Dive Survey
e Mariculture Leases
* Invasive Species

EVOS [Exxon Valdez GO1I Spill] (1 position) - staying
wi t hi n ADF&G

* ARLIS [Alaska Resources Library and Information
Service] Librarian

Nunber 1112
COMWM SSI ONER  DUFFY  continued presenting his witten

guestions and answers, which read in part [original
punctuation provided, with sone formatti ng changes]:

Layoffs

In addition, we elimnated 30 Full Tine and 5 non-
permanent positions - 23 are currently filled. A
nunber of positions that were elimnated were
managenent and admnistrative in nature. W al so
added an area office in the WMit-Su Valley and
elimnated tw others in Ketchikan and Sitka.
Col |l ecti ve bar gai ni ng agreenent s dictate whi ch
enpl oyees are given layoff notices. Consequent | vy,

staff with the least seniority or who were in single
positions that were elimnated received lay off
notices that will becone effective May 1st.

Nunmber 1202

Question 3: Specifically, how wll permtting be
expedited and maintain standards with |ess biologists?
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Wl I bi ol ogists visit each stream site Dbefore
permtting Title 16 permits? |Is there a commtnent by
the Departnent of Natural Resources that there would
continue to be the sane l|level of permt nonitoring,
conpliance and enforcenent as previously existed under

ADF&G?

A goal of Executive Oder 107 is to inprove permt
efficiency. The organi zational structure within DNR
for the Ofice of Habitat Managenent and Permtting as
wel | as the Ofice of Pr oj ect Managemnent and
Permtting under the deputy comm ssioner wll nore

closely align the functions of the habitat biologists,
the Al aska Coastal Managenent Program and the |arge

proj ect permtting teans. The cl oser wor ki ng
relationship will increase comrunication and "problem
solving” that should expedite reviews and permt
i ssuance — especially for those projects requiring

permts fromnore than one state agency.
Nunber 1317

COWM SSI ONER DUFFY continued with the next question [original
punctuation provided, with sone formatti ng changes]:

Question 4: How does funding for the new DHW
[ Division of Habitat, Managenent & Permtting] conpare
to past Habitat Div. Funding |evels?

Over the last 10 vyears, Dyvision of Habitat and
Restoration's authorized budget has increased from
$4.36 mllion to $8.81 mllion. However, the division
only spent $4.0 to $6.1 mllion, respectively. The FY
[fiscal year] 2004 proposed budget requests $7.37
mllion to be authorized; this includes only $2.0
mllion of General Fund. That conparison is attached
on a spreadsheet.

Number 1401

COW SSI ONER  DUFFY  addressed guestion 22, not i ng t hat
Comm ssioner Irwin would be responding to the other questions:

Question 22: Can DNR use federal D ngle-Johnson
noni es or only Fish and Gane?
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The Act (16 U S.C. 8§ 777 et seq) defines "state fish
and game agency" broadly enough to cover DNR.  The Act
al so speaks in the singular that one could presune
that it neant for only one such agency in each state.

Nunber 1429

COM SSIONER IRWN testified that he's seen firsthand that DNR
mai ntai ns a bal ance between what should be held for nmultiple use
- including habitat - and what is devel oped. In addition, he
said, based on his personal experience with the devel opnent of
property both at Fort Knox and True North, when devel opnent is

allowed on state land, DNR limts that development to a
footprint that mnimzes the overall inpact.
Nunmber 1554

COW SSIONER IRWN referred to witten testinony and responded
to the remaining questions as follows [original punctuation
provi ded, with sone formatti ng changes]:

Question 1: Wi will the Deputy Comm ssioner be?

Dick LeFebvre holds the existing position of Deputy
Comm ssioner for DNR At this point, it is unclear
whet her an additional Deputy Comm ssioner nmay be
needed for the increased workload associated with the
transfer of two existing prograns to DNR — Habitat and
Coastal Zone Managenent — plus the proposed O fice of
Project Managenent and Permtting. | think the
commttee would expect us to approach it from this
st andpoi nt . | don't think that you add and hope you
can fill the work. In business you find out if you
have the workload and then add to it. We under st and
there may be a necessity and consequently we're being
straightforward. At this tine Dick LeFebvre is Deputy
Comm ssi oner .

Nunber 1690
Question b5 Commissioner |Irwin has stated that
agencies work together nore efficiently when they are
housed under t he sane depart nent al structure.
Specifically, how wll the DHW issue permts nore
efficiently? How will this intra-agency efficiency

between DNR and DHMP be superior to the efficiencies
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experienced between DNR, ADF&G and the Habitat and
Restoration D vision?

You have |ikely heard ne reference the Fraser
Institute Report and the overall perception mning
conpani es have of Al aska. The Fraser Report's figure
3, "lnvestnent Attractiveness I|ndex," enconpasses all
the paraneters such as infrastructure, policy,
regul ations, land issues, w/lderness, Native clains,
tax reginme, et cetera, that led to that conclusion.
I'"'m convinced the habitat nove wll increase the
overal | efficiency of the permtting process by

i ncreasing comunication and providing the teamwrk
necessary and then further defining the regulatory
"si deboar ds” t hat wi || provi de t he i nvest ment
community wth additional certainty. This is one
elenment in changing the "perception"” the investnent
community has of doing business in Al aska. By noving
the permtting portion of Habitat to DNR Al aska's
statutes and regulations protecting habitat are not
being |oosened and the sane protection afforded
habitat throughout the state (coastal and interior)
will remain.

Nunber 1817
COWM SSI ONER | RW N addr essed t he next question:
Question 6: There has been a great deal of talk about

the slow turnover time for permts when nmnultiple
agencies are invol ved. Can you explain the different

procedural approach DNR will take with respect to the
permtting of si ngl e- agency and mul ti pl e- agency
proj ects?

A large percentage of the habitat permts are what can
be framed as single agency — where no other state
authorization is needed for the project to proceed.
These singl e-agency permts can be issued by a habitat
biologist while performng a field inspection or
issued in the office after consideration of the
pr oposal . While the balance of permt authorizations
may be |esser in nunber, typically the permts needed
from nore than one agency are associated with |arger
projects that require nore tinme for acquiring
information, reviewing alternatives to the proposal,
or other considerations. W expect that certain
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efficiencies will be gained by having project nmanagers
in the departnent that can keep the flow of
i nformation necessary to nmake tinely deci sions.

Executive Order 107 is the mechanismto nove a portion
of the Division of Habitat and Restoration to DNR to
further refine and facilitate the permtting process,
not to subsume one permt under another. The nanaged
"mul tipl e-agency” review, nodeled after the Large M ne
Permtting Team concept, expedites the issuance of

"mul tiple permts” by est abl i shi ng cl oser
comuni cation between disciplines to resolve issues
and sol ve probl ens. Conflicting requirenments between

disciplines can normally be resolved anong the nulti-
program team to ensure the resource being considered
is protected and the spirit of the lawis net. 1In the
event of a conflict that cannot be resolved within the
permtting team or by the project manager, the issue
would be elevated to the director of the Ofice of
Proj ect Managenent and Permtting and the director of
the Ofice of Habitat Mnagenent and Permtting for
resol ution. Further elevation, depending on the
particul ar I ssue, m ght i nvol ve t he deputy
commi ssi oner and then the comm ssioner.

Number 2039
COW SSI ONER | RW N conti nued:

Question 7: Wy is there such a tine delay in issuing
water usage permts by DNR? Specifically, what
procedures will ensure that Title 16 permts are free
fromsimlar del ays?

The Division of Mning, Land & Water Director, Bob
Loeffler, states that there is NOT a significant tine
delay in issuing water use permts. Typi cal DNR
tenporary water rights (outside the coastal zone) are
issued within 20 days: the 20 days includes an agency
review period. Typical water right permts (outside
the coastal zone) are issued within 60 days. That 60
days includes tinme-consum ng procedures that Title 16
permts lack including: a) an agency review period, b)
time for neighbors to receive notice of the water
right application by certified mail, and c) a public
review period. It also includes tine for staff to
respond to the public's comments, and to wite a brief
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decision as well as the permt. Title 16 permts do
NONE of these: no agency conmment, no certified mail
requirenents, no public notice, and no requirenent for
a deci si on. In general , resource agency
authorizations vary in their conplexity, statutory
requi renents, and notice provisions; it is not
appropriate to conpare one permt to another in terns
of cycle tine. |Instead, the departnent |ooks for ways
to becone nore efficient in processing applications.

Number 2216
COWM SSI ONER DUFFY testified:

Question 8: WIl the new DHW and the Deputy
Comm ssioner have a separate and different mssion
statenent than the Departnent of Natural Resources?
What is the m ssion statenment?

It is interesting that we pulled out DNR s mssion
statenent relative to the new OHW [Ofice of Habitat
Managenment and Permitting] of the Deputy Conm ssioner.
W do not believe that the mssions of the two are or
should be different. In fact, Article VIII of the
Al aska Constitution requires all the resource agencies
"to encourage the settlenment of its land and the
devel opment of its resources by neking them avail abl e
for maxi mum use consistent with the public interest.”
Further, the constitution makes it clear that "fish,
forests, [and] wldlife . . . shall be wutilized,
devel oped, and maintained on the sustained vyield
principle, subject to preferences anong beneficial
uses. " Resource developnment is an inportant part of
the state's econony and it is our goal to ensure that
any economc opportunity is developed and preserved
for all Alaskans, both now and in the future.

Number 2333

COM SSIONER I RW N asked and answered the next question as
fol |l ows:

Question 9: AS 16.05.870 says the Departnent of Fish
and Ganme nust provide for "proper protection”™ of fish
streans. WIIl the Deputy Conm ssioner define "proper
protection?" If so, how?
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The Legislature has not chosen to enact a definition
of "proper protection,” but could do so in the future.
The Departnent of Fish & Ganme, in admnistering this
permt program in the past, has also chosen not to
attenpt a regulatory definition of the standard. The
standard has an inherently discretionary elenment that
would be difficult to reduce to a sinple definition.
Since Executive Order 107 does not change the |aw, but
nerely noves it from one departnent to another, we do
not believe that there is any enphasis or nanagenent
intent than to give fish streans "proper protection”
or that the termneeds further definition.

Number 2436

COW SSI ONER | RW N conti nued:

Question 10: Considering the mssion statenments of
DNR and the new DHWP, will federal agencies (EPA Dep.
0] Interior) accept t he DHW  permts w t hout

additional federal permtting?

The legal relationships between the state and federal
governments on habitat rmanagenent issues wll not
change. Also note that in chapter 124 of the 2002
Session Laws, both  DNR and ADF&G Habitat have
conservation as part of their statutory m ssion:

"The mssion of the Division of Habitat and
Restoration is to protect, maintain, enhance, and
restore habitat for fish and wildlife consistent wth
sound CONSERVATI ON and sustained yield principles.

"The mssion of the Departnent of Natural
Resources is to develop, CONSERVE, and maxim ze the
use of Alaska's natural resources consistent with the
public interest.”

Nunber 2542

COW SSIONER | RW N testified:

Question 11: VWhat is the legal relationship between
the Deputy Director and the Conm ssioner in reference
to the permt appeals process? WIll DNR devel op

appeal s regulations with respect to in-stream permts?
VWhat will those regulations include?
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Attached is the answer to this question that was
addressed by the Departnment of Law for the Senate
Resources Conmittee. Also included are several charts
that depict the external appeal process as well as the
internal conflict resolution between the Division of
Forestry and the Ofice of Habitat Mnagenent and
Perm tting. I'"d like Nancy Welch to go over those
charts for us.

Nunmber 2639

NANCY WELCH, Deputy Director, Dvision of Mning, Land and
Water, Departnment of Natural Resources (DNR), referred to three

charts contained in the comittee packet: "[AS 16. 05. 840]
("840") Permts -- Appeal Procedures,"”™ "[AS 16.05.870] ("870")
Permits -- APA Appeal Procedures,” and "Conflict Resolution
Bet ween Forestry and Habitat"; she |abeled those charts "A B,

and C,/" respectively. She noted that boxes color-coded in red
referred to the "decision nakers,"” and said that regarding 840

permts, in nbst cases, those don't go through an appeals
process.

Nunber 2839

M5. WELCH referred to the second chart, "870 permts -- APA
Appeal Procedures.” She explained that this "trunps the
statutory provision that we have for appeals in our regulatory
process." She pointed out that neither ADF&G nor DNR has its

own hearing officer; regardless of who the hearing officer is,
he/ she nmakes a recomendation to the comm ssioner, who, in this
case, is the final adm nistrative decision maker. That decision
can be appealed in court. An APA appeal procedure, mnmuch like a
judicial process, allows for evidentiary information. She noted
that not many 870 permts go through that process.

Number 3019
M5. WELCH concluded by referring to the <chart, "Conflict
Resol ution Between Forestry and Habitat," which was simlarly

color-coded. A conflict would be directed to the state forester
and the division director of habitat and restoration, and if
resolution wasn't r eached, it woul d be taken to the
conmi ssi oners. If resolution wasn't reached at that level, if
it was in the coastal zone, it would go to the Coastal Policy
Council; otherwse, it would go to the governor's office for
resol ution. She referred to the left-hand side of the chart,
"After Transfer" and pointed out that the decision maker would
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be the state forester for situations involving the so-called
Forest Practices Act (FPA); otherwise, it would be handled by

the division director. If resolution wasn't reached, the
conmi ssioner would be the final decision nmeker for the
adm ni stration process. She added that with the transfer, the

governor's office is not involved, and a layer at the |evel of
di vision director woul d be elim nated.

Number 3233
COWM SSI ONER | RW' N conti nued addressing question 11 as foll ows:

DNR has departnent-w de appeal regulations; thus no
additional regulations are required for 840 permts.
Appeal s of 870 permts will continue to be governed by
the Adm nistrative Procedure Act, although sone of the
DNR appeal regul ations are applicable. After further
study, DNR nmay decide to anend its appeal regulations
in 11 AAC 02 to provide specific guidance on 870
permt appeals.

Number 3255

COWM SSI ONER | RW N cont i nued:
Question 12: Considering the potential passage of HB
86, would there be any appeals process wthout "new
scientific information or newy recognized |ocal

traditional know edge?"

There has already been an anendnent since the initial

set of questions was posed to DNR It is, therefore,
only speculative at this time as to what effect HB 86
will have on DNR s appeals process, if any. Furt her,

any effect on appeal rights would presumably be the
sanme regardl ess of whether EO 107 went into effect.

Number 3442
COVW SSIONER |RW N testified:

Question 13: Since the Commissioner is a part of the
appeals process for permts issued by the Deputy

Comm ssi oner, IS t he conmmi ssi oner effectively
elimnated as arbitrator between DHVW and the Chief
Forester?
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The comm ssi oner, by statute, is the principa

executive officer of the departnent. As such, the
comm ssioner is not legally precluded from being
involved in the matters of the departnent. Executi ve
Order 107 was crafted wth the intent of the
comm ssioner being the final arbiter of internal
di sputes between the Ofices of Habitat Managenent &
Permitting and the Division of Forestry. Thi s

conflict resolution provides an excellent exanple of
the permt streamlining expected by the transfer of
Title 16 permtting to DNR Mor eover , | can
participate in a variety of decisions that are
assigned by statute to the Director of the Division of
Lands.

Additionally, the position of Deputy Conm ssioner in
the statutes is not a new idea. "Thr ough
adm nistrative reorgani zation, the Departnent of
Natural Resources has elimnated the division of
| ands. Duties and responsibilities given to the
di vision of lands under Alaska Statutes Title 38, have
been assigned to the deputy comm ssioner for
operations, who has been given the additional title
"director of lands.""

Number 3520

COWM SSI ONER | RW N addr essed t he next question:
Question 14: WIIl public notices be required for al
of the new permts now issued by DNR? WIIl DNR
include the in-stream permts under the public notice
provi si ons of AS 38.05. 9457

Under Executive Oder 107, the law regarding public
notices for anadronobus stream pernmts and fishway

permts wll not change in any way. Nor does DNR
expect to include 840 or 870 pernmts under the
provi sions of AS 38.05.945. Since public notices

under this statute are required for disposals of state
interest, by their very nature, 840 and 870 permts
are excluded fromthis notice requirenent.

However, | would expect that 840 and 870 permts would
receive public notice when associated with a "major
project."” Maj or projects are given public notice

primarily because of the scope of the project, the
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resources that may be inpacted, or the variety of
aut hori zations that may be required and their
associated statutory requirenents for notice. As a
matter of course, any notice that is published
typically lists the agency authorizations that may be
required for the project to be approved. Accordingly,
we foresee that the nobst significant fish stream
permts would receive "public notice,” even though
there is not a statutory requirenent to do so.

Number 3650

COW SSIONER | RW N testified:
Question 15: Because the Forest Practices Act only
applies to state lands, will there continue to be any

authority for salnmon stream buffers on federal |ands?

The Forest Resources Practices Act applies to nore
than just state |ands. Under AS 41.17.119, it applies

to "other public land.™ Under AS 41.17.900, it
expressly applies to state, nunicipal, private and
federal |ands. Not hi ng changes by virtue of the

reorgani zati on.
Nunber 3732
COWMM SSI ONER | RW N cont i nued:

Question 16: What is the Menorandum of Understandi ng
bet ween DNR- DHVP and ADF&G?

Frankly we haven't had tine to sit down and work on
that; none has yet been drafted.

I'd like to nmke an additional coment: Wth this
adm ni stration and t he cooperation bet ween
comm ssioners, this will be beneficial to the state
because we understand that we have responsibilities to
protect and to respect certain areas. It's been a
privilege to work with Conmm ssioner Duffy.

Nunber 3812

COVMM SSI ONER | RW N cont i nued:
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Question 17: Wul d the DNR Comm ssioner continue the
hi storical practice of the Fish and Game Conmm ssi oner
to delegate the authority for making the initial
permtting decisions to the habitat biologists? Wuld
these decisions therefore becone subject to the
process for appeals to the DNR Comm ssi oner?

The execution of daily activities, including permt
i ssuance, is not expected to be any different than any
other prograns admnistered by DNR Hi storically,

deci sion-making is delegated to the |owest |evel that
IS prudent. And that's good business. DNR does not
plan any change wth the current delegations to
habi tat bi ol ogi sts. Such decisions would be subject
to appeal to the comm ssioner.

In ADF&G there was no formal structure for an
internal appeal of 840 permts, but in DNR there is a
structure - see 11 AAC 02 - and that would be
fol | owed. As nentioned earlier, wth respect to 870
permts, the appeal process is governed by the
Adm ni strative Procedure Act at the ADF&G and wll
continue to be governed by that |aw when transferred
to DNR

Nunmber 3933
COVMM SSIONER | RAFN testified:

Questions 18: Under EO 107, the DNR Conm ssioner or
the Deputy Comm ssioner would have broad discretion to
interpret the Anadronous Fish Act. For exanple, the
Comm ssi oner/ Deputy Conmi ssioner would "determ ne the
waters in the state that are inportant for the
rearing, spawning, and mgration of anadronous fish,"
and the DNR Comm ssioner/Deputy Conmm ssioner would
deci de what constitutes "inportant habitat,” and what
constitutes "proper protection® for the rearing,

spawni ng, and mgration of anadromous fish in
"inportant” streans. Simlar discretion is afforded
under the Fishway Act. G ven the differing mandates

of the Department of Natural Resources and the
Departnent of Fish and Gane, what safeguards would
pr event this di scretion from becom ng undul y
conflicted or conprom sed because it would now reside
wi th the DNR Conm ssi oner/ Deputy Conm ssioner?
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Bot h ADF&G and DNR have conservation as part of their
core m ssion. Broadly speaking, the Al aska Statutes
assign ADF&G nmanagenent of fish and wldlife
popul ati ons and assign DNR managenent of the |and,
tidel and, parkland, forest, and so on that fish and
wildlife inhabit. In the past, there have been sone
exceptions to this broad division, including the
assi gnment of managenent of stream bottonms to ADF&G in
AS 16.05.840 and AS 16.05.870. EO 107 w Il change
managenent of t hese subner ged | ands to DNR,
elimnating a divergence between ownership and contro
and bringing this area into the nore general
managenent pattern used in Al aska. In many of DNR s
m ssions, |ike those of other agencies, there are
conpeting values to be balanced. This does not create
a conflict. Note that the opinion furnished to
menbers of the committee by the Legislative Counsel
concurs in the absence of a conflict.

Nunber 4147
COWMM SSI ONER I RW' N continued with his testinony:

Question 19: The National GCceanic and Atnospheric
Adm ni stration (NOAA) under the Departnent of Commerce
has a simlar structure as is being proposed by EO
107. For exanple, NOAA Fisheries is responsible for
both the pronotion of fisheries in federal waters and
the protection of fisheries resources. It has been
suggested that this has caused increased litigation,
introduced costly delays, and contributed to agency
gridlock. How would DNR avoid simlar problens?

The statutory role of NOAA is so different from those
of state agencies, and the federal laws giving rise to
litigation are so different from Alaska law, that it
is difficult for wus to pursue this conparison

Mor eover , while there is litigation surrounding
federal fisheries nmanagenent, we are not aware that
this would be lessened by splitting the nmanagenent
functi on anong conpeting agencies. If the nmenber of
the commttee submtting this question has nore
specific information on NOAA that it w shes to have us
exam ne, we would be happy to reviewit.

Nunber 4302
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COM SSIONER | RW N continued by asking and answering the next
guesti on:

Questi ons 20: The  Gover nor and the Acting
Conmmi ssioner of Fish and Gane - now, the Conmm ssioner
of Fish and Gane - and the Conmmissioner of the

Departnent of Natural Resources have assured the
public on several occasions that "the sanme |evel of
environmental protection wll continue to be provided
for Alaska's fish and wildlife." Under EO 107, the
Habitat Division authority for issuing permts and for
the nonitoring, conpliance and enforcenent of these
permts would now be the responsibility of DNR, wth
f ewer bi ol ogi st s.

Is there a conmitnent by the Governor that the habitat
bi ol ogi sts who are being transferred from the Al aska
Departnent of Fish and Gane would be "housed" in the
newly formed Ofice of Habi t at Managenent and
Perm tting?

That is the plan that has been outlined [by] the
governor and as presented on the organizational chart
enclosed in the conmttee packets.

Nunber 4456

CHAI R SEATON asked about the deputy conmmi ssioner's not being
listed on the chart.

COMM SSIONER | RW N explained that the comm ssioner and deputy
conmmi ssi oner were "|lunped together."

Nunmber 4532
COW SSI ONER | RW N conti nued:

Questions 21: Is there a conmtnent by the Departnent
of Natural Resources to require the State Forester to
grant "due deference" under the Forest Practices Act
to the Ofice of Habitat Managenent and Permitting on
issues relating to the harvest of trees from within
the 66 foot stream buffers on salnon streans on
private |and?

Under Section 23 of Executive Order 107, the State
Forester is still required to give due deference to
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the deputy comm ssioner - who will supervise a staff
of habitat biologists - as it relates to fish habitat,
i ncl udi ng vari ations to riparian st andar ds,
designation of alternative site-specific riparian
protection plans, and road |ocation decisions wthin
riparian areas. The legislative mandate has not
changed, other than to assign the |lead responsibility
to an agent within DNR

Nunmber 4658

COM SSIONER | RWN addressed question 23 [question 22 had
previ ously been answered by Comm ssioner Duffy]:

Question 23: Wthin DNR, how will positions be filled
once a biologist |leaves the position and how do we
guarantee that biologist will be hired to fill vacant
posi tions? Presently, per sonnel in ADF&G have
Position Contr ol Nunber s [ PCNs] and Per sonnel
Description Questionnaires [PD] that define the
requi renents for the position and the duties of the
job. When a vacant position becones avail able the PCN
hiring requirenents and PDQ responsibilities can be
rewitten. Therefore, DNR can, after a period of
time, rewite these positions to have non-biol ogist -
environmental engineers, foresters, or water quality
backgrounds - fill them

TAPE 03-19, SIDE B
Nunmber 4643

COWMM SSI ONER | RN continued with question 23:

After a period of time, biologists could represent a
small group in DNR, as opposed to the 20-30 biologists
who are being transferred today. What assurances can
we have that prohibits this long-term reduction in
force of people who care about the resources and are
know edgeabl e about thenf

DNR plans to leave these positions classified as

habitat bi ol ogi sts. As DNR s nissions and measures
are driven in Jlarge part by Ilegislative budget
approvals and statute anendnents, | cannot guarantee
that the program or the people that nmanage that
program won't change over tine. | do believe,

however, that the scientific know edge, skills, and
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abilities that these habitat biologists bring to DNR
are necessary for the proper nanagenent and protection
of habitat.

Nunmber 4603
COMM SSI ONER | RW' N concl uded with the | ast question:

Question 24: How will the structure of DNR be forned
to avoid targeted budget reductions? Next vyear the
governor could elimnate the whole DNR budget for
biologists if Executive Oder 107 creates a separate
| ayof f structure in DNR Agai n, biologists would be
reduced in nunber and after a nunber of years duties
could be transferred to people in other D visions of
DNR who are |less qualified.

DNR cannot nake itself imune from budget cuts enacted
by the legislature, and does not seek to do so. The
adm ni stration supports a strong, adequately funded
habi tat protection program

Nunber 4450

CHAI R SEATON t hanked the comm ssioners and pointed out that the
questions canme from a nunber of sources. He referred to the
neeting's agenda and announced that the next panels would be DNR
and ADF&G

Nunmber 4236

REPRESENTATI VE BERKOW TZ asked if thought had been given to
keeping all of the biologists by sinply noving them from ADF&G
to DNR

COM SSIONER IRWN replied that a lot of discussion had been
focused on what was needed in DNR to acconplish the work. Based
on workload efficiencies reconmendations were nade that led to
the followng: "This is what we need at this tinme." He said he
was very aware of the need for evaluating whether there were too
many or too few enployees to get the job done correctly, and
that wultimtely it was his responsibility [to mnake those
deci si ons].

Nunber 4140
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KERRY  HOWARD, Deputy Director, Division of Habi t at and
Restoration, Alaska Departnment of Fish & Gane (ADF&G, added
that in an ideal world, all of the biologists could nove to DNR
However, as part of the reorganization, the expectation was that
there would be a reduction in staff. Therefore, this nethodica
appr oach t ook into consi derati on whi ch functions wer e
statutorily required, which could be noved, and which could
remai n at ADF&G

REPRESENTATI VE BERKOW TZ asked what the habitat biologists had
reconmended to Conmi ssioner Duffy regarding facilitating this
nove and ensuring that the quality of work would be continued at
DNR.

Number 4030

COWM SSI ONER DUFFY responded that he'd not met with the habitat
biologists in the Southeast region. He explained that
Commi ssioner Irwin was planning to neet with the biologists
because under EO 107 those permtting responsibilities would be
transferred to DNR.  Therefore, rather than dial oguing about the
past, the idea was for Commssioner Irwin to nmeet wth the
habitat biologists going to DNR to begin creating a working
rel ati onshi p. Commi ssioner Duffy added that he had talked with
habitat biologists about the nove, and expressed his hope was
that their professional expertise would continue at DNR

REPRESENTATI VE BERKOW TZ asked Commissioner Irwin about the
bi ol ogi st s’ recommendations regarding whether the proposed
staffing levels under EO 107 would adequately safeguard the
habi t at .

COM SSIONER ITRWN replied that he'd received input from
bi ol ogi sts who didn't agree with the nove and input regarding
things that need to get done. He said that he clearly heard the
nessage that "change is very hard when you get down to the
i ndi vi dual [|evel." He said he respects individuals and their
feelings, and that, in turn, he hopes it's recognized that he
needs good habitat biologists in order to nake this work.

Nunber 3732
REPRESENTATI VE OGG referred to [chart B] regarding 870 permts,
and asked about the pathway to a hearing officer in the existing

structure versus the pathway after the transfer.

Number 3655
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M5. WELCH replied that the existing structure depicted that sone
of the area and regional offices had habitat biologists, so
"regardl ess of where they're housed, they actually make the
decision.” She expl ained that whoever makes the decision in the
red box then continues on to the yell ow box.

CHAIR SEATON asked if the habitat biologists' positions
currently at ADF&G were exclusively involved in permtting or
involved nmultiple activities.

COWMWM SSI ONER DUFFY responded that those positions involved
multiple activities.

CHAI R SEATON asked if, due to the changes from EO 107, the
bi ol ogi sts woul d exclusively be involved in habitat permtting.

M5. HOMRD responded that habitat biologists at ADF&G perform an
array of duties that depend on the individual biologist and
hi s/ her position, noting that no two positions are exactly the

sane. Wth the nove of a portion of the habitat division to
DNR, she said that, inevitably, sone of the duties would change.
She stated that while one of the predomnate duties of the
biologists at DNR wll be to do 840 and 870 fish stream
permtting, other duties wll include associated research and
activities such as review of land wuse plans, FPA  ACW
consistency reviews, and so forth. In response to Chair

Seaton's question, M. Howard said that she didn't think that
any of the positions at DNR would be single-focused because al
of the duties envisioned as noving to DNR would have to be
assuned and conpl et ed.

Nunmber 3338

REPRESENTATI VE GUTTENBERG comented that rather than issuing an
executive order, this could have been an internal organization
with a governnental coordination policy. He asked why the
decision to use an executive order was nade and wondered if
there was a nore efficient way of achieving the sane objectives.

Number 3555

COW SSI ONER DUFFY replied that the governor's office had nade a
decision to pursue this in an expedited fashion through this
executive order. He explained that since that decision was nade
and this proposed policy call was rolled forward to the
| egislature, the focus has been on <creating a permtting

HOUSE FSH COW TTEE - 24- March 26, 2003



structure that would be mintained for certain activities in
ADF&G and in DNR, primarily Title 16, and that the concern has
been on having an adequate nunber of people noving to DNR to
continue the permtting function. He stated that the intent of
the admnistration was to nove quickly on a policy call, to
evaluate it, to rule out a conprehensive program and then to
nove forward so that a new permtting structure would be in
pl ace for fiscal year 2004.

REPRESENTATI VE GUTTENBERG replied that the admnistration was
maki ng changes in other departnents but in different ways and
asked if, with the loss of nore than 30 percent of the habitat
and restoration staff, there would be a loss of credibility with
the federal governnment regarding prograns or projects that
woul dn't get done due to the loss of so many staff.

COMWM SSI ONER DUFFY replied no, there haven't been giant red
flags in either of the departnents, relative to the federal
government's concern over this transfer of Title 16 permtting
responsibility to DNR He noted that over tinme, assessnents
wll reveal whether additional activities wll be necessary to
ensure the efficiency of the permtting system

REPRESENTATI VE GUTTENBERG questi oned whether habitat protection
and restoration was being left out of the organizational
equation given that the habitat focus would be on permtting.

CHAI R SEATON wondered if this question pertained to the chart
regarding transferring staff to the Division of Sport Fish and
the Division of Cormercial Fisheries.

REPRESENTATI VE GUTTENBERG expressed concern with the [D vision
of Habitat and Restoration's] focus on permtting, suggesting
that this mght put the relationship with the federal governnent
at risk.

REPRESENTATI VE BERKOW TZ i nquired about the percentages of tine
bi ol ogists spend on various duties such as ©permtting,
restoration, and research.

Number 2835

M5. HOMRD, in response to an earlier question from Chair
Seaton, explained that habitat biologists currently perform an
array of duties and a biologist mght spend 10 percent of
his/her tinme on restoration, 30 percent on |and-use planning,
and the remai nder on permtting. Wth the staff going to DNR
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permtting of 840 and 870 streans will be a critical conponent
but review of land use plans, the Tongass Land Managenent Pl an
Revi si ons, ACMP consi stency reviews, and an array of other |and-
use planning and review activities wll also be inportant
conmponents. She referred to Comm ssioner Duffy's desire to
establish cl ear communi cati on pat hways bet ween habi t at
bi ol ogi sts whet her working at DNR or ADF&G and regardless if the
focus is on permtting or on |and use plan reviews. M. Howard
said that both conmm ssioners want to have a nenorandum of
under st andi ng (MOU) between biol ogi sts at DNR and ADF&G

Nunber 2702

M5. HOWMRD continued that regarding the relationship wth
federal agencies, the Dvision of Habitat and Restoration

currently has bet ween 60 and 100 menor anduns of
agreenent/understanding with various entities, and many of those
are federal agencies; obviously these will need to be revised,

updated, and edited. For exanple, regarding a MU which expired
March 15th pertaining to fish passage issues in Southeast, a
forest service official wote to Comm ssioner Duffy this week
and said, "W are aware that you are in a reorganization, we do
want to continue working with the biologists that nove to DNR

W know that you've got a |lot on your hands. W're wlling to
continue with the agreenent, extend it, revise it right away if
that's your preference.” She said the federal agencies have

indicated interest in maintaining relationships with biologists
bot h at ADF&G and DNR

CHAI R SEATON asked where research projects involved with habitat
restoration would predom nately be assi gned.

M5. HOMRD replied that the projects are spread out, and that
some will go to habitat biologists at DNR, sone to the Division
of Sport Fish, sone to the Division of WIdlife Conservation,
and others to the Division of Comrercial Fisheries.

CHAI R SEATON reflected that biologists would continue to have a
"m xed mssion.” He asked if there was anything formally in
pl ace, such as the MM, to assist the biologists at the two
agenci es in sharing know edge on an ongoi nhg basis.

Number 2345
COW SSIONER I RW N responded, "W would be very remss if we

didn't allow that continued cooperation between those groups
also." He said this concern would be addressed in the MOU.
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COW SSI ONER DUFFY added that a nunmber of habitat biologists
wi th vast experience would be noved to DNR, and would continue
to require access to the nost up-to-date infornmation avail able.
Crossover between the two departnments would be necessary to

ensure that the best permtting decisions would be nade. He
stated that given the professional nature of the people
involved, he believes that there wll be cooperation and
coordi nation anobng staff. He said that for those who are

critical of this change, the MOU wll anplify and identify those
comuni cati on pat hways.

CHAI R SEATON said the House Special Commttee on Fisheries would
appreciate receiving a copy of the MOU

Number 2041

REPRESENTATI VE KELLY WOLF, Alaska State Legislature, asked if
the reference to habitat biologist was a reference to a
"permtter.”

M5. HOMRD responded that a habitat biologist is a permtter but
he/ she al so perforns an array of other responsibilities.

REPRESENTATI VE WOLF asked if a college education was a necessary
requi renent for habitat biologists.

M5. HOMRD replied that there are specific requirenments for a
habitat biologist; it requires a degree in the biological field,
but not specifically a habitat biology degree.

REPRESENTATI VE WOLF asked if an environnental science degree
woul d be sufficient for a permtter.

M5. HOMRD replied that she didn't have the PDQ requirenents
menorized but that the position requires a degree in a natural
resource field, and depending on the level of the biologist, it
al so requires a certain nunber of years of work experience.

REPRESENTATI VE BERKOW TZ asked if the biologists going to DNR
woul d continue to work in restoration and research.

Nunber 1902
M5. HOMRD pointed out that oftentinmes the research function is

done to gain knowl edge in a specific area and is associated with
nonitoring a particular devel opment project. In | ooking at the
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array of research activities that will remain at ADF&G or be
transferred to DNR, the intent is to split the jobs according to
function. For exanple, a lot of streambank restoration is
being sent to the Dvision of Sport Fish, whereas research
associated with oil and gas activities on the North Slope is
nore closely associated with permitting and will be going to
DNR. She said that a nore detailed list could be provided to
identify which functions would stay and which would be
transferred.

REPRESENTATI VE BERKOW TZ said his overall concern was that the
overall anmpbunt of restoration and research being done by a
finite nunber of biologists would now be divided into two canps
and that the nunber of biologists would be reduced. He said he
was also concerned with the overall inpact and cost; he asked
about the housing costs involved with the antici pated nove.

Nunber 1714

KEVI N  BROCKS, Director, Adm ni strative Servi ces, Al aska
Departnent of Fish & Gane (ADF&(E, testified that |eases and
other admnistrative details had been discussed by both
agenci es. He said the largest anount of people needing to be
noved are the 12 individuals in Anchorage. He reported that in
Juneau, about 8 people need to nove and that there is roomin
the DNR building; those people are currently split between the

headquarters facility and the regional office. In Fairbanks, a
change is not anticipated inmediately; those people wll stay.
The transition wll take sone tinme, so the nobve won't be
conpleted by April 15th. Many snmaller offices, such as the
Petersburg or Prince of Wiles Island offices, wll renmain the
sane.

REPRESENTATI VE BERKOW TZ asked if the 12 staff in Anchorage
would need a new honme, or would be transferred into new or
exi sting state | eases.

MR. BROOKS referred to the | ease on Raspberry Road, where staff
are squeezed into the ADF&G offices, and also to the Atwood
Building, a state-owned facility at near-full capacity, housing
DNR. He said the nove could possibly result in a new | ease but
it has not yet been determned; initially work wll be done
within the constraints of using existing space.

REPRESENTATI VE BERKOW TZ commented that there would eventually
be additional | ogi sti cal costs involved wth relocating
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i ndi vi dual s. He asked to be kept infornmed of the estinmates of
costs as they cane in.

REPRESENTATI VE WOLF offered that the Kenai River Center was a
successful tenplate of various agencies working together very
wel |, and suggested using that as an exanpl e.

MR. BROOKS responded that the need for this type of cooperation
was recognized in light of there possibly being a new area
office in the [Mtanuska-Susitna area], consisting of DNR staff
and [Division of Habitat and Restoration] staff who were being
transferred.

Number 1155

REPRESENTATI VE WLSON said she found the answers to the
guestions reassuring, and was pleased that an MOU was going to
be witten.

CHAI R SEATON expressed appreciation for the detailed answers
saying the graphic framework would be helpful, as would the
clarification that due deference would still be applicable.

The conmittee took an at-ease from8:10 to 8:15 p. m

CHAI R SEATON announced that representatives from the industry
wer e next on the agenda.

Nunmber 0800

DALE KELLY, Executive Director, Al aska Trollers Association,
testified that she represents hook-and-line salnon fishernen,
which is the only fleet in the state actively managed under the
Endangered Species Act for stocks of <concern and for the
Col unmbi a River Basin, which, she said, have been devastated due
to habitat destruction in the region. The association's
interest is in the protection of key habitat and watersheds.
The association doesn't know a |ot about habitat permtting or
the subtleties of proper staffing, but is concerned that the
permtting process remain a good one, she said.

MS. KELLY said the current systemis good because it contains a
series of checks and balances between ADF& and DNR She
mentioned that she represents salnon fishermen in state,
federal, and international arenas who are concerned about EO 107
and other simlar and related bills in the |egislature. She
reported that the current permtting process seens efficient,
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with an average turnaround time of 14 to 15 days, which isn't
the case in other state agencies, including DNR.  She questioned
whether the nove wll <create efficiencies or inefficiencies
because fewer staff wll be available to do nore work.

Nunmber 0459

M5. KELLY testified that the association supports streamining
bureaucratic process and reduci ng governnental costs, but isn't
sure this is the way to go. She noted that the two
comm ssioners are doing very well with the direction given to
them and that an overwhel m ng concern is not whether ADF&G and
DNR can establish a permt structure that nakes sense; rather
she said the crux of the issue is this: "There is no
comm ssioner authority that we can see for comm ssioner of
[ADF&G and, in fact, there is actually no direct authority.
All of the Title 16 authority is being delegated to peopl e bel ow
t he comm ssioner of DNR "

M5. KELLY continued that establishing a system in which the
comm ssioners aren't in control of the process hasn't been done
in the state before, and she wondered whether it's been
i npl emented in other states. She said that within the appeals
process, DNR appeals would be elevated to the conm ssioner, but
that would be a pretty extrene case. She said that within the
exi sting system there are cases when conm ssioners have had to
go "toe-to-toe and negotiate solutions,” delegating authority to
the lowest level that's practical - and that's good business,
she added. She said that there's nothing within the structure
that allows those conm ssioners to conduct neaningful dial ogue
while actually having the authority to make decisions. She
pointed out that there is a never-ending appeals process in the
ACVP and possibly there is a need to "get a grip on that and re-
vanp that program"™ She said if the conm ssioner doesn't have
the authority, there will be sonme difficult tines.

M5. KELLY concluded by relating that the association would Iike
to see the authority of the conm ssioner of ADF&G be re-engaged.
She highlighted that because the agencies have different
m ssions, the tension between the agencies is healthy and has
brought about exceptional habitat val ues. Ms. Kelly said the
associ ati on suggests that the governor take a step back, listen
to people's concerns on all sides, and identify problenms and
solutions in order to conme up with a well-formed, articul ated
pl an. O herwi se, she said, the goals of an efficient and
better-run governnment won't be achi eved.
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TAPE 03-20, SIDE A
Number 0001

REPRESENTATI VE GUTTENBERG asked what would happen if agencies
couldn't negotiate anong t hensel ves.

M5. KELLY responded that if agencies couldn't negotiate, there
would be a lot of litigation and unhappy people; either an
admnistrative or judicial appeals process would be the end
result.

CHAIR SEATON asked if the MU between DNR and ADF&G woul d
potentially re-engage authority to the comm ssi oners.

M5. KELLY said she has |earned that one doesn't really know what
is contained in an MOU until it's been witten; she questioned
whet her an MOU could "top a statute.”

Number 0201

CHAI R SEATON commented that the idea is that the MOU would re-
engage not only the  habitat bi ol ogi st s, but also the
comm ssioners; he said this concern would be passed on to
Comm ssi oner |Irwn.

Number 0256

EARL CHAMPI ON, Silver Bay Logging, testified that he's lived in
Al aska for alnost 30 years and that nost of his professional
career has involved ©private industry ©projects and the
devel opnent of natural resources. He relayed an experience he
had in obtaining a permt and explained that in the current
permtting process, after one conpletes an application and
delivers it to the [Dvision of Governnental Coordination
(DEC)], it gets distributed to other agencies needing to review
it, with the general rule being that a response will cone within
50 days. In this particular exanple, when it was nearly 50
days, the [Division of Habitat and Restoration] advised DGC that
there hadn't been sufficient time to review the application and
nore tinme was needed. After being infornmed, "that the clock
stopped,” notification was received tw and one-half weeks
| ater, specifying the conditions that were needed for this
permt. He reported that instead of 50 days, it took 4 nonths
to get this permt.

MR. CHAMPI ON further explained that this was the 6th or 7th tine
that the barge had been pernmitted to do the same thing. He said
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that he had to becone his own advocate to make the permt nove,
and told the commttee that "governnent is here to serve the
applicant®™ and that he's interested in streamining the
permtting process. He suggested that by bringing this "under
one house,"” the delays would be mnimzed. The permtting |aws
would still need to be followed, but streamining the process
woul d get it closer to "one-stop shopping."”

CHAI R SEATON said the |egislature would probably be devel oping
m ssions and neasures for the departnent and |ooking at the
success of the departnent regarding tinelines and del ays.

REPRESENTATIVE WLSON said that M. Chanpion's testinony was
"sonething real to hang our hat on," and could be wused to
nmeasur e whet her the proposed changes woul d make a difference.

REPRESENTATI VE GUTTENBERG asked if M. Chanpion noticed anything
specific in the proposed changes that would nmake it easier to
obtain his permt.

MR. CHAMPION replied that [he wouldn't know] that answer until
he experienced the changes.

Number 0854

PAUL SHADURA, President and Acting Executive Director, Kena

Peni nsul a Fishernmen's Association, said the association is not
opposed to the change within the divisions, but wants to be
assured  of accountability and of there being adequate
protections to spawning streans, and to anadronobus and non-
anadronous resident species. He reported that the Board of
Fisheries recently adopted a statewide wld trout policy in
conjunction wth a sustainable fisheries policy, and that
habitat is a main concern. He said he was unsure of how DNR
woul d relate to the Board of Fisheries' reconmmendations.

Nunmber 1145
MR. SHADURA referred to AS 16.05.870, and read: "The
comm ssioner shall, in accordance with AS 44.62 (Admnistrative

Procedure Act), specify the various rivers, |akes, and streans
or parts of them that are inportant for the spawning, rearing,
or mgration of anadrompus fish." He said he understands that
this duty will go directly to the new deputy director, and he
questioned whether the person in this new position would have
t he necessary qual i fications and expertise to di scern
bi ol ogi cal, developnmental, and conservation issues. He said
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that there nust be a way for ADF&G to have sonme say in the
permtting process. He referred to [Article I1Il, Section 26],
noting that the governor did appoint a conmmssion to do this
j ob. He suggested the establishnment of a comm ssion to approve
of permtting; the comission could be confirnmed by the
| egi slature and would include a qualifications review Deput y
comm ssioners and subordinates are not reviewed by the
| egi sl ature, he added.

MR.  SHADURA continued that another 1issue pertained to the
anadromous fish catal ogue, saying that those functions wll go
to DNR, yet fish streans surveys and databases will be conpiled
by the Division of Sport Fish. He expressed concern that
evaluations will be nade by people who do not have habitat
experti se. He said it seens like the Division of Sport Fish
will be designating the anadrompus streans and resident areas
for resident populations, and he's not sure how this dual system
wll function. He concluded by saying that he hoped his
concerns woul d be alleviated by further testinony.

CHAI R SEATON noted that DNR was witing down the questions that
were being generated during the neeting and that hopefully DNR
woul d provide a response to M. Shadura's question about how the
Board of Fisheries would relate to the DNR

Nunber 1758

FRANK RUE told the conmttee that he served as the Conm ssioner of
ADF&G for the past eight years and before that he was the ADF&G
habitat director for seven years; for nine years prior to that he
was a resource manager for DNR He referred to his witten
testinony and testified as foll ows:

| do not support EO 107 and urge you to disapprove it

and instead work wth the admnistration and the
public to address any real or perceived problens wth
the ADF&G adm nistration of the Anadronmous Fish Act,

t he Fi shways Act, and the FPA

| am submtting, for the record, tw letters, one
signed by the last five conm ssioners of [ADF&G to
Governor Murkowski and one from ne to Representative
Gar a. | believe they are both relevant to your
del i berati ons.

Tonight | wll limt ny remarks to the two reasons the
adm nistration has given to justify this nove. I
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believe these two issues are related to the success or
failure of this structure.

First, that this restructuring wll lead to a nore
efficient and streamined permtting process; and
second, that DNR wll maintain the sanme |evel of

protection as ADF&G

If this nove is about efficiency, or renoving |ayers
of the bureaucracy, | don't see it. You coul d reduce
three regional supervisors to one operations manager
in the nane of efficiency and leave the function in
ADF&G.  You can cut deputy directors and biologists in
the nanme of efficiency and l|eave the function in
ADF&G.

The fact is that the vast mmjority of projects that
requi re an anadronous fish habitat permit or a fishway
permt are single-permt projects and require no other
aut hori zation. Those permts are issued in an average
of just 14 days, so what |ayers of bureaucracy are
bei ng renoved and what tinelines are being sped up by
noving the function to DNR? | don't believe any.

Nunmber 2126
MR. RUE conti nued:

Projects that do require nore than an ADF&G permt
seldom require a DNR permt too. The Corps of
Engineers and ADF&G are far nore likely to 1issue
permts for the sane project, so what duplication is
bei ng renoved? None, in ny opinion.

Forest practices-related culverts do not require a
permt from DNR. The tinber industry was very adanant
that there be no FPA permts. The only permt needed
by a tinber conpany for a culvert is an ADF&G permt.
Here again, no duplication is renoved by putting DNR
in charge of fish habitat as opposed to havi ng ADF&G

The second issue is that if the level of protection is
to be the same under DNR as it is under ADF&G then
why meke the nove? In fact, this nobve is about
weakening the standard of protection for Alaska's
sal non, trout and other fish.
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There are several reasons | believe the |evel of
protection will be |lower under DNR than it has been
under ADF&G

Start with the different m ssions  of the two
departnents. DNR is focused primarily on devel oping
renewabl e and non-renewabl e resources on state |ands -
oil and gas; mnerals; tinber; agriculture and parks.
It is expressly not responsible for nmanagenent of
Al aska's wildlife or devel opnent of its fisheries.

Fish and Gane is responsible for nmanaging fish and
wildlife for the sustainable use and enjoynent of
Al askans.

VWhat this neans in reality is the comm ssioner of DNR
gets out the cut and the conm ssioner of fish and gane
gets out the catch

Nunmber 2302
MR. RUE conti nued:

The ADF&G conmissioner goes to work every day,
responsible for Alaska's commercial, sport, and
subsi stence and personal wuse fisheries. These are
fisheries people who need to feed thenselves and their
famlies and they generate close to a billion dollars
in incone each year. They enploy nore Al askans than
any ot her sector of the econony.

Wen faced wth a developnent project that could
i npact inportant fish habitat, who do you think wll
have greater concern and determnation to meke sure
that habitat is protected?

The comm ssioner of ADF&G who is responsible for all
the fisheries in the state; who knows that habitat
protection is one of the foundations of sustainable
fish and wldlife managenent; who knows that he or she
will fail the fishermen of Alaska if habitat is |ost?

O, under the schenme of EO 107, a deputy comm ssioner

in DNR, who has no responsibility to the fishernmen of
Al aska?
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The |evel of protection wll also be |ower because a
deputy conmi ssioner in DNR not the conmm ssioner of
ADF&G who is confirnmed by the legislature, is the |ast
admnistrative stop for anadronous and resident fish
habitat decisions, outside of an appeal, apparently.
Al t hough, before, we heard sonething different.

Nunmber 2356
MR RUE testified:

A deputy conm ssioner in DNR, and not the conm ssioner
of ADF&G, wll decide what is "inportant habitat,"
what is "proper protection” and when fish passage is
"necessary."

Instream habitat of Kking salnon, steelhead, and
rainbow trout wll have less stature in DNR than a
pot at o. A potato at |east has a cabinet-level DNR
conmmi ssi oner responsible for its well-Dbeing.

A deputy conmissioner at DNR does not have equa
standing with the comm ssioner of DOT or his own boss
or the regional forester of the United States Forest
Service (USFS) to bring issues to their attention and
effectively argue for fish habitat protection. Fi sh
habitat will |ose out.

| have 23 vyears of experience at DNR and ADF&G
negotiating the FPA negotiating wth DOT, as
transportation projects are built to protect fish
habitat; negotiating oil and gas stipulations on state
and federal |eases; working to keep trees inportant to
stream habitat in buffers; and working to protect
critical wldlife and fish habitat in state and
federal forest plans.

| can guarantee you from ny experience, that ADF&G
comm ssioners wll care nore and have a higher
standard of protection for fish than wll a deputy
conmmi ssi oner at DNR

Nunber 2541

M. Rue continued:
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The level of protection wll be |ower because 22
peopl e have been cut fromthe [Di vision of Habitat and
Restoration]. The workload has not gone down; time in
the field will.

WIIl the remaining positions that go to DNR be
bi ol ogi sts now and in the future? They don't have to
be under the order; they could be resource nanagers,
foresters, or hydrologists rather than trained fish
habi t at bi ol ogi sts.

The level of protection wll be |lower because the
bi ol ogi sts who are left at DNR will be isolated from
their peers at ADF&G s [Division of Commerci al
Fisheries and Division of Sport Fish]. One operations
manager, instead of three know edgeable regiona
supervisors, wll be responsible for the biologists
and issues fromBarrow to Ketchi kan.

It is curious that the governor wants |ess and not
nore supervision and support for these sane biol ogists
he accused of havi ng personal agendas.

None of this makes sense wunless you want |ess
protection for Alaska's fish and easier, cheaper
devel opnent of tinber, roads, and mnes that wll
i npact sal non and trout.

Number 2634
MR RUE testified:
There is an alternati ve.

If you want the sanme standard of protection, |eave the
function of fish habitat protection in ADF&G If the
| egi sl ature agrees that positions should be cut from
the [Division of Habitat and Restoration], you can do
that and keep the function ADF&G

If the legislature feels that the policies ADF&G uses
to inplenment the Anadronpbus Fish Act and the Fishways
Act need to be changed, that can be done by working
with the admnistration and the public to inplenent
regul ati ons. Comm ssioner Irwn probably wasn't aware
of this, not many people are, but ADF&G has tried,
twice, to adopt detailed regulations on 870 and 840
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and both tinmes the DNR prevented them from going

publ i c. That way, Al askans w Il have nore say about
how much or how little protection they want for
Al aska's salnon and trout habitat than they will if EO

107 is allowed to go into effect.

| do not think there is a way for the legislature to
make a silk purse out of a sow s ear. EO 107 is a
sows ear for Alaska's fish despite the Dbest
intentions of the current comm ssioner of DNR Pl ease
work to reject EO 107.

Number 2803
REPRESENTATI VE WLSON said that the conmttee would be awaiting
responses to some good questions that had been brought up in M.

Rue' s testinony.

REPRESENTATI VE BERKOWN TZ stated that the devel opnent of Al aska's

resources will play a critical role in the state's econony in
the foreseeable future and that the developnent of those
resources is dependent upon federal cooperation. He asked M.

Rue about the inportance of having a strong, viable habitat
division in order to nmintain positive relations wth the
federal governnent, that is, to develop resources, and to "keep
at bay those |awers who would otherwise seek to prevent
devel opnment of the resources.™

MR, RUE replied that this was an issue when he was conmm ssi oner.
He said that regarding involvenent by federal agencies, ADF&G s
attenpts to maintain the existing fisheries has enhanced the
state's «credibility in the permtting process. Simlarly,
[many] private citizens or groups concerned about fish have
agreed with ADF&G s approach and have not pushed for appeals.

MR, RUE cited the Fort Knox [gold] mne and the North Slope as
exanpl es of good projects. He referred to the desire by federa

agencies, to turn huge gravel pits in the North Sl ope back into
noi st tundra. Because the [Division of Habitat and Restoration]
made it clear that this wasn't a reasonable request, the federa

agenci es backed off and those pits are now | akes - fish habitat.
Trust has been established because of ADF&G s reliability in
"l ooking out for the interests of fish,” and under the new
structure, he said he didn't know if, in the long run, this
woul d continue to be the case.

Number 3230
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CATHERI NE POHL said she was speaking on behalf of herself and
told the commttee that she was a habitat biologist with ADF&G
and could offer a view from the field. She provided the
foll ow ng testinony:

EO 107 will not result in streamined permtting. It
will gut habitat protection and degrade habitat. It
wi || also discredit the state, create chaos,
inefficiency, and delays. And it may endanger
econom cally inportant negotiations. To neet your
mandate of sustaining the state's productive and
val uable fisheries resources, | believe you will need

to reject EO 107.

| believe the public does not want the consequences of
EO 107. Unfortunately, few may understand those
consequences. To understand, you need to | ook closely
at how habitat protection happens, and how that wl
be affected by organizational structure and by staff
| evel s.

Number 3401
MS. POHL conti nued:

There will be a loss of accountability since EO 107
strips ADF&G of its authority for habitat protection

but not its responsibility. W all know that when
authority and responsibility don't line up, things go
wWr ong. It's a classic nmanagenent tenant. The deputy
comm ssioner from DNR would not be subject to
| egi sl ative approval and DNR would not be responsible
or answer abl e in the same way to fisheries
st akehol ders. Not answerable in the sane way that you
are or that [ADF&G is. This sounds |ike phil osophy
but it is really inportant, given the flexibility of

the statutes. A conmm ssioner charged with protection
and nmanagenent of fish and wldlife, and their
habitat, and subject to legislative approval, is

needed for accountability. And that accountability is
essential for effective habitat protection.

So how would that work on the ground? Title 16 fish
habitat protection statutes are narrow in scope, but
open and discretionary tools for providing protection
nore than requirenents. There are no Title 16
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permtting regulations, just policy and statute, so
commi ssi oner -1 evel commi t ment , expertise, and
accountability are essential. There could be dramatic
| osses to fish passage and spawning habitat, and stil
strictly neet the mninmm "requirenents of the
statute” - if the power to protect, itself, is not
effectively invoked.

Nunmber 3496

MS. POHL conti nued:

It appears t hat this i's exactly what t he
adm nistration has in mnd, given the staff cuts and
recently drafted |egislation. This legislation
proposes changing general concurrence projects, such
as Title 16 permts, into general permts. The
majority of Title 16 permts wuld then have no
review, and no site-specific conditions. That is a
reci pe for disaster. O der USFS road crossings would

be an exanple of where that kind of approach | eads.
Seventy percent of surveyed national forest culverts
fail to neet fish passage standards.

What does the change in authority mean to other
habitat protection outside the stream bank? There's
been tal k about that this evening which was confusing

to me, and perhaps to sonme of you as well. ACVP
standards and review provide our only real protection
for riparian buffers outside of the FPA. It allows us

to avoid, mnimze, or mtigate effects on key habitat
t hrough project review That's a big part of ny job
now, but a part that will go away on My 1st. | say
that because we've had to prioritize our workload due
to extrenme staff cuts. The ACWP part of it, and that
includes buffers, protection for eelgrass, tideland
fills, estuaries, near-shore habitat: No review.
QO her than fish passage, nothing is nore inportant to
the future of Alaska's fisheries.

Nunber 3658
MS. POHL conti nued:
If there's no statutory or regulatory requirenent to

review such projects at all, let alone to review them
in a way that protects inportant habitat, concurrence
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is assuned if there's no objection in the ACVP review
process. So the bottom line is that comr ssioner-
| evel commitnent and accountability are just essential
for habitat protection, beyond the stream bank as well
as within the stream bank.

There's no indication that habitat protection outside
of ordinary high water will happen at DNR Pr oposed
| egi slation nakes clear that the intention, despite
statenments ot herw se, such as "no change in
substantive envi ronnent al requi renents, " i's to
elimnate even the basic, nobdest, habitat protection
the state <can now provide for stream buffers,
productive tidelands, and nearshore waters, crippling
state review projects on federal land as well as urban
ar eas. If habitat protection remains a goal of the
state, the legislature will need to assure, through
its own authority, that habitat protection is placed
in the hands of an agency and a conm ssioner that can
protect the use and enjoynent of fish and wldlife
through its inplenentation of statute and regul ation.

Nunmber 3809
MS. POHL conti nued:

Ironically, other agencies will continue to look to
ADF&G for habitat guidance. ADF&G consultation is
hard-wired into their permts. Yet there is no
provision for this role in the proposed reorganization
pl an. It is as if the proponents of EO 107 are blind
to the current scope of review that supports the
mut ual habitat protection goals of nunicipalities,
federal agencies, and the state. M. Rue nentioned
sone of those exanples. He nentioned our role in the
core permt process. You could also add in all kinds
of muni ci pal permt revi ews, set back vari ances,
restoration plans, wetland fill, and subdivisions.
There s also the FERC (Federal Energy Review
Comm ssion) process, snoothing the way for federal
permtting. Loss of ADF&G s role in the FERC
hydr opower process my lead to roadblocks wth the
f ederal agenci es.

Number 3905

MS. POHL conti nued:
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W' ve also talked about the inefficiencies that wll
result fromthe |oss of the close comunicati on we now
have w th ADF&G bi ol ogi sts. Per haps nost i nportant,
with the dem se of area offices, the efficiency that
conmes with knowi ng the ground and the players will be
lost. It will be inpossible to schedule frequent site
visits to distant |ocales, and since we don't know
these distant places, it will be inpossible to issue
good permts with mniml review Delays will result.
Wth the staff cuts, we wll no longer be able to
of fer significant scopi ng early in pr oj ect
devel opnent, though early involvenent is known to save
time and noney for the applicant. Unnecessary del ays
due to | ast - m nut e proj ect nodi fi cation are
i nevitable.

There are already considerable |osses of funding for
habi t at protection, assessnent, and restoration
because many of the funding sources available for
habitat work at ADF&G cannot be transferred to DNR
Thi s unnecessarily i mpoveri shes state habi t at
protection, and wll lead to habitat degradation as
wel |l as permtting del ays.

Number 4005
MS. POHL conti nued:

Appr oxi mat el y one-third of t he state's
perm tting/ project review staff recei ved | ayof f
noti ces. Sout heast was hit the hardest. Five of the
nine project review biologists were laid off. Thi s
represents over 50 years "on the ground” from lcy Bay
to southern Southeast. |[If anyone could streamine, it
woul d be these "nmmster” permtters. They streaniine.
They know the country and the operators, and that's
what it takes. What will be left will be a skeletal
crew will remain to cover the entire Archipelago and
outer coast to Cape Yagataga. VWhat will this |ook
li ke?

There is no way we can cover for even one of the
permtters lost to |layoff. Delays are inevitable with
hal f or one-third of the permtting staff.
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Conmpliance nonitoring and post-project inspections

will be a luxury we can't afford. And w t hout
nonitoring and i nspecti ons, t here IS no
accountability. Enforcenent is tinme consum ng. It
requires a consistent field presence, as well as
supervisory and legal support - not Ilikely at DNR

And wi de-ranging ADF&G nmanagenent and research
bi ol ogi sts, who do get in the field and are trained,
will lose the ability to enforce for habitat. Most
habitat protection occurs voluntarily, as it should,
but that is due to our field presence, our current
field presence, whi ch provi des educat i on and
conti nui ng enforcenent.

Nunber 4110
MS. POHL conti nued:

In addition to that loss of that field presence, and
del ays, you'll see a nuch-reduced scope of review -
fewer projects reviewed, fewer issues addressed. You
will see degradation of urban and forested | andscapes.
There is no sign that DNR will pick up ADF&G s review
roles in nmunicipal and federal projects. Per haps the
saddest part is that there are no real gains in this
for industry, only | osses.

Anmong the losses will be a loss of state credibility,
handi capping long-term fisheries, subsistence, and
devel opment negoti ati ons. Wthout hydro review, it

may be hard for ADF&G to pass the "red face" test in
treaty negoti ati ons W th our sal non- chal | enged
nei ghbors to the south.

W are losing a generation of habitat biologists'
expertise as well, crippling the state's ability to
train new biologists and setting the state's habitat
program capability back at l|least 10 or 15 years, even
if the EO decision is reversed within weeks or nonths.

One thing I1've learned from working as a habitat
biologist is that nobst Al askans care about fish and
wldlife. They care a |ot. Some say EO 107 is a
runaway train. But | don't believe that. | have to

believe that all of you and your coll eagues need to do
the right thing, that you want to do the right thing.

HOUSE FSH COW TTEE -43- March 26, 2003



There is no tweaking, no Band-Aid to nake EO 107 worKk.
Pl ease support the resolution to overturn EO 107.

Nunber 4258

REPRESENTATI VE BERKOW TZ asked both conm ssioners for their
assurances that biologists and others from the departnment who
chose to testify would not be subject to any retaliatory action.

COM SSIONER IRWN replied, "That question was totally out of
line. ... O course we care about people.” He said he knew M.
Pohl had strong opinions against EO 107 and he conplinented her
for sharing her views.

[ Conm ssioner Duffy indicated his concurrence with Comm ssioner
I[rwin's remarks. ]

REPRESENTATI VE BERKOW TZ said he intended no offense, but wanted
to encourage good dial ogue on the subject nmatter. He asked Ms.
Pohl about the inpact of the renoval of the biologists on the
North Pacific Sal non Treaty.

M5. POHL replied that w thout hydro biologists' review of hydro
projects, if hydro-related problens were to create |oss of runs
in British Colunbia and the Pacific Northwest, the |oss of
credibility would becone an issue. She said the state's habitat
protection program has been a "strong suit" in negotiations on
t hese issues.

Number 4530

REPRESENTATI VE GUTTENBERG asked about the 1loss of funding
sources for ADF&G bi ol ogi sts.

M5. POHL replied that funds would no l|onger be applied to
project review and habitat protection because those funds would
need to remain at ADF&G even though the function of project
revi ew was being noved to DNR

REPRESENTATI VE GUTTENBERG asked, "Wy would that be?"

MR. RUE offered that the reason involved federal aid dollars
such as the Dingle-Johnson and WAl l op-Breaux funds; these funds
couldn't be used for permtting because they go directly to the
fish and wildlife agency [ADF&G . He said he thought sone noney
could go to DNR via RSA [reinbursable services agreenent],
through a rehire position to do instreamfl ow.
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TAPE 03-20, SIDE B
Nunmber 4625

MR. RUE continued that those funds were used by the [Di vision of
Habitat and Restoration] for project reviews. He said he didn't
believe the federal aid office would allow those funds to be
directed to DNR

M5. POHL added that the issue was one of credibility wth
federal agencies because the agency with expertise in fish and
wildlife is ADF&G  She said, "You' d be swi nmming upstream trying
to convince them otherw se.”

REPRESENTATI VE GUTTENBERG asked about the projected anmount of
federal dollars that would be | ost.

M5. POHL deferred to managenent to answer that question.
Number 4536

CHAI R SEATON asked about devel oping m ssions and neasures, in
order to look at the loss of habitat protections such as
eel grass, for exanple. He said the commttee would appreciate
some way of neasuring loss, and that this information would al so
give DNR the opportunity to make sure that "the loss isn't
creeping. "

M5. POHL responded that DNR s enphasis on Title 16 issues wll
probably continue but that with a reduced staff, the scope of
projects would have to be reduced. She said that biologists
have prioritized projects "from today forward, given the
transition” and that the ACMP-type issues which don't involve
Title 16 permts have fallen below the "can do" line. Regarding
the question on performance neasures, she repeated there is no
"tweaking or Band-Aid that could nmake this thing work in an
acceptable way." However, she said one could track incomng
core permts, categorize, and enter those to a database, and
note which involve productive tidelands, estuaries, [ or]
eel grass. She pointed out this was problematic unless it was
reviewed; it's the habitat biologists who review the information
and determ ne which resources are affected. She said that at
| east by | ooking at the incomng notices and counting those that
don't get | ooked at, one could guess at the anobunt involved with
the nost sensitive resources but "you will never even know what
resources you're mssing if these projects aren't reviewed."

Number 4205
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STEVE ALBERT, Habitat Biologist, Division of Habitat and
Restoration, Al aska Departnent of Fish & Ganme (ADF&G), testified
that he has worked for the state for over 21 years, nostly as a
habitat bi ol ogist, and wanted the conmmttee to know that having
"financial axes to grind® was not the notivation for his
testi nony. He referred to his witten testinony and told the
conmittee:

Today in Al aska we are facing the fiscal realities of
a budget deficit. W stand at a crossroad - a nmmjor
fork in the road. One road |eads to rapid devel opnent
of non-renewabl e extractive resource industries at any
cost. Proposed administrative and | egislative actions
will completely dismantle environnental regulation,
renove alnost all opportunities for public notice and
input, and place the final decision-making approval
for devel opnent projects in the hands of a few

The other road also has developnment of extractive
resources but with nmeasured growth, recognition of the
econom ¢ val ues of renewabl e resource devel opnent such
as tourism sport fishing, and hunting, and the
recreational values attached to our vast fish and

wildlife resources. The econonic value and nunber of
j obs associated with this conmponent of the econony far
exceeds all other industries. Fish have returned to

Al aska since the eons of tinme. Wy wuld you want to
ri sk these resources?

Number 4000
MR ALBERT conti nued:

In the next 10-50 years, what wll Al askans do when
the mnes play out, the trees have been harvested, the
waters dammed to provide power for industry, the oil
and gas is depleted, and when all of our lands are
(indisc.) disposed? In April 2002, [U S.] Senator Ted

Stevens said, "The day wll conme when oil and gas
revenues will not be available. When that occurs, we
wi |l have our permanent fund, but we should also have

in the neantine dedicated funds for preserving and
protecting the revenue base of this state forever, and
that is the fisheries resource. It is the resource
that will sustain our state far into the future.”
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Nunmber 3852
MR. ALBERT testified:

The proposed reorgani zation's tangible and intangible
costs will be great but wll Ilikely be shifted to
muni ci pal governnents, the general public, industries,
devel opers, large and small, and private |andowners.
But where are the efficiencies and benefits?
Presently habitat permts are free and fast. How wi | |
devel opment  project proponents, snall and | arge,
respond to DNR s $200 to $500 per pernmt fees in the
future? How will devel opers respond to absorbing the
costs of having to wait even longer for their permts?
A little guy putting in a driveway culvert wll be
paying the same as a large tinber conpany for their
|l og stringer bridge permit. [Comm ssioner] Irwn has
often referred to his business approach to mnmanaging
state governnent. Any reasonabl e corporate manager
woul d request conpletion of a detailed, long-term
cost/benefit analysis before this reorganization is
i npl enent ed. Any reasonable rmanager would identify
the standards by which you, the |egislature, and the
public will be able to neasure increased efficiency.
Any reasonable manager would conpare rates of
regul atory enforcenent at DNR and ADF&G The
| egi slature and the public need these elenments to nake
an i nformed nanagenent deci sion.

Throughout this whole reorganization discussion, for
nont hs now, DNR Comm ssioner Tom Irwin, has heaped
tons of praise on how the permtting process for his
previ ous conpany was handled in the ADF&G Fairbanks
office where the [Division of Habitat and Restoration]
was a separate entity. As an exanple, he nentioned a
wat er reservoir project for which his conpany needed

an ADF&G permt. He stated that he received his
permt in a very tinmely nmanner and the environnment was
protected and even enhanced. As a remnder to this
Commttee, the [Division of Habitat and Restoration]
was a separate entity and the system worked. The
system as it is right now works! It works for the

public, to whom we are all responsible, for the fish
and wldlife resources that they expect to be
available for their use and enjoynent, and for all
devel opnent projects, except for literally a handful
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of ill-conceived or inconplete projects, proposed
annual | y.

Nunber 3720

MR, ALBERT concl uded:

| am not against developnent, | live in a house nade
of wood, | drive a car that requires gasoline, and |
heat ny house with natural gas. But | appeal to you

to recogni ze that devel opnment at any cost over other
soci etal values, wthout recognizing the concepts of
sustainability and nultiple use resource nmanagenent is
wrong, is poor public policy, and against the vision
of the witers of the Al aska Constitution. | truly
believe we can have reasonable devel opnent and
maintain fish, wldlife, and water quality val ues.
Bal ancing the budget while placing public resource
val ues at risk is unacceptable.

Number 3645

BOB CHURCHI LL, Menmber , Anchorage Fish and Gane Advisory
Comm ttee, and Menber, Executive Board, Al aska Fly Fishers, told
the conmittee that for the past 2 years he was on the
Sout hcentral Regional Advisory Council, the federal conpanion to
the state advisory comrittee, and he also sat for 3 years on the
Board of Gane. He said he was famliar with public process and
its inportance in contributing to making good decisions; he
suggested that EO 107 be debated in the House and Senate. He
said that although salnon currently appear to be plentiful, due
to their two-to-eight year cycle, damaging consequences can take
a long time to show up. He asked that, in addition to sal nbn
runs, issues involving resident species and other dependent
wildlife be |ooked at and consi dered. He said that the "total
dol l ar budget” needs to be examned to ensure that critical
arenas such as salaries, work hours, trainings, transportation
to sites, supplies, and equi pment are included.

MR, CHURCHI LL asked, "What kind of accountability have we
established for these upper |evel, key managers who are going to

make these decisions?” He nentioned that fly-fishermen trave
to Alaska from all over the world and spend a |ot of noney
because of the environnent and [the resource]. He asked, "How

is enforcenment going to work?" He also expressed concern that a
high level of accountability be built into the system for the
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managers who wl| be accepting responsibilities regarding
habi t at .

CHAI R SEATON noted that accountability is difficult to neasure
and asked M. Churchill to send any specific suggestions for
measuring accountability to the commttee.

Nunber 3052

CLEM  TI LLI ON, Consul t ant, Al eut Enterprise Cor por at i on,
mentioned that he was a former l|legislator, a fornmer chairnman of

the North Pacific Fisheries Mnagenent Council, and a forner
chai rman  of | NPFC [International North Pacific Fisheries
Comm ssi on] . He began by telling the conmttee his views on a

variety of issues. He stated that he was supportive of EO 107,
noting that he didn't believe that one had to be anti-

conservation to be supportive of EO 107. He said that nany of
the wtnesses were thinking of their "rice bow s" rather than of
the actual need to "protect this or that.” He nentioned that

taxes had been raised in the fishing industry so that comrerci al
fisheries would have the necessary budget, whereas the sport
fishery received noney through funds such as Dingle-Johnson and
Wal | op- Br eaux. M. Tillion continued that he |iked the idea of
cutting the budget because we've "gotten too fat," and said he
viewed this cut as a way of getting enough noney to keep "the
regul ar ADF&G going." He said he believes that the |egislation
requiring protection exists, and said, "Don't worry about who
| oses their job, worry about the job and the resource itself."

REPRESENTATI VE BERKOW TZ said opposition to EO 107 had nore to
do with the reality that the protections afforded to the habitat
and the jobs of Al askans who depend on the habitat would be
adversely affected rather than there being a concern wth
protecting the "rice bow s" of 30 biologists.

CHAI R SEATON announced that the panel of public interest groups
woul d be the next group to testify.

The conmttee took an at-ease from9:30 to 9: 32.

Nunber 2448

PAULA  TERRELL, Al aska Mar i ne Conservati on Counci |, an
organi zati on of about 1,000 menbers, said its guiding principle
is to pronote, urge, encourage, and work towards sustainable

fisheries. She began by saying there's a m sunderstanding
between Title 16 permtting and single permtting. She referred
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to M. Chanpion's earlier testinony, explaining that his
difficulty was with DGC, not with ADF&G  She said with EO 107,
the governor indicated that the problem was not wth single
permtting but with multiple permtting. She said that the
permtting horror stories do not always reflect instream
permtting, Title 16. Ms. Terrell nmentioned that the transition
report indicated "they w shed to see any decision about noving

habitat to DNR deferred until a new comm ssioner could cone in
and a habitat director would cone in that would then review the
whol e process."” She questioned why the transition report wasn't

being listened to.
Nunber 2037

M5. TERRELL referred to question 3, addressed earlier in the
neeting, and said Conmissioner Irwin's response didn't answer
whether the site-specific visits, currently being done by
habi tat biologists, would be continued in the future. MVs.
Terrell referred to the question, "Wat about a mssion
statenment?" She suggested that a separate m ssion statenent be
made for the [DHW]. She stated that DNR s goal is "to
contribute to Alaska's economc health and quality of life by
protecting and naintaining the state's resources and encouragi ng
wi se devel opnent of these resources by making them avail able for
public use." Under [Sec. 16.05.020], the ADF&G conm ssioner is
required to "manage, protect, nmaintain, inprove, and extend the
fish, gane, and aquatic plant resources of the state in the
interest of the econony and the general well-being of the
state.” Ms. Terrell said the aforenentioned would be
acconplished through rehabilitation enhancenent and devel opnent
prograns; ADF&G nust do all things necessary to ensure perpetual
and increasing production. She pointed out that these two
mandat es [ between DNR & ADF&G are different.

Nunber 1755

MS. TERRELL continued that there was a difference of opinion
regardi ng whet her the Dingle-Johnson funds could be used outside
of ADF&G and she asked for «clarification on this. She
questioned how the nonitoring, enforcenent, and conpliance
involved with the habitat biologists being noved to DNR woul d be
managed; she asked how jobs could be done adequately when the
nunber of avail able workers wll be dimnished. She inquired as
to how the department will answer these questions before naking
a decision about EO 107. She suggested that a broader view be
taken, with consideration given to ACMP and DGC, as well.
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IVS. TERRELL cautioned that fishermen currently function
successfully with the Marine Stewardship Council's certification
of Alaska's wild salnon. According to Bob Tkacz's "Laws for the
SEA," certifiers will consider "what's happening with habitat”
and, she said, without certification, "we are in dire straits.”

Nunber 1328

SETH LITTLE, Al aska Center for the Environnent, testified that
this public-interest conservation organization has over 8,000
dues-paying mnenbers from around the state. He provided the
foll ow ng testinony:

W recogni ze the need to devel op our state's resources
but also to identify the responsibility to conserve
and protect the state's fish and wildlife resources.
In order to fully conprehend and assess the inpacts of
the governor's Executive Oder 107, the mssions of
ADF&G and DNR need to be fully understood. They are
very different. The [ADF&G s] mission is to protect
and develop Alaska's fish and wildlife resources while
DNR s mission is to pronote devel opnment of the state's
resour ces. These two missions balance each other,
providing a system of checks and balances and an
opportunity for fish and wildlife biologists to work
W th devel opers through the permtting process.

By noving the permtting authority, one agency is
given primacy in the process of checks and bal ances
that has been in place since statehood to manage
Alaska's fish and wldlife resources and resource
devel opnent . This is far nore than a process change
as it is a mjor substantive and statutory change.
(Indisc.) requires applying know edge of fish to
i ndi vidual conditions, which can cost far less to do
the job right the first time, rather than to restore
the habitat after it has been di m ni shed.

Experi ence has shown that the direct involvenent of
bi ol ogi sts know edgeabl e about fish and fish habitat
in the review of culvert designs and installation
plans is the single nost effective neans of preventing
fish passage problens. This gives biologists the
ability and authority to respond to both individual
envi ronnental conditions and the needs of operators.

Nunmber 1156
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MR. LITTLE continued that he had heard vague responses to the
submtted questions, specifically to questions three and five

noting that the response to question five was "increased
comuni cation and teamwrk." He referenced the MU and
questioned the long-term neasures that would be in place at DNR
and DHWP to ensure that fish and wildlife habitat would continue
to receive the current level of scrutiny that is in place. He
al so asked about |ong-term neasures to ensure that a high |eve

of recruitnment would remain in place, while taking into

consideration lay-offs, retirenent, and staff turnover. He
wondered whether, simlar to the [Departnment of Community &
Econom ¢ Devel opnent ], DNR could contract with private

consultants to do the work of habitat biologists. He concluded:

Pl ease do not let this executive order go through the
| egislature without a vote on the issue. Recent
hearings and testinony have brought up far too many
unanswered questions and concerns from nenbers of the
public for there not to be a legislative process and a
vot e.

Nunmber 0758

BRUCE BAKER, President, Board of Directors, Southeast Al aska
Conservation Council (SEACC), said that SEACC is a coalition of
18 volunteer conservation groups in 14 comunities across
Sout heast Al aska from Yakutat to Ketchikan. He said that SEACC
is dedicated to safeguarding the integrity of the region's
unsur passed natural environment while providing for bal anced,
sustai nable use of the region' s resources. He testified that
SEACC agrees with much of the previous |egislative testinony
agai nst EO 107. He told the conmttee that he served for 11
years as deputy director of ADF&G s [Division of Habitat and
Restoration]. He provided the follow ng testinony:

My primary question tonight is why the |egislature
woul d acqui esce to the relinquishnment of the authority
you've retained over fish and ganme habitat protection
since statehood. W urge you to carefully consider
the foll owi ng points.

Nunber one. EO 107 reduces the authority and right of
the legislature to influence executive mnanagenent of
the state's fish and wildlife by shifting the core
statutory responsibilities of the ADF&G conmmi ssioner,
an executive officer appointed by the governor and
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subject to legislative confirmation, to a deputy
commi ssi oner of DNR appointed by the DNR conm ssioner
and not subject to |legislature confirmtion.

The first Alaska legislature specifically assigned
accountability for core [ADF&S functions to the

conmm ssioner of fish and gane. However, EO 107
assigns these core fish and gane responsibilities to a
deputy conmi ssi oner, a position not directly

accountable to the legislature. Executive Oder [107]
is, therefore, constitutionally inpermssible because
it does not sinply reorganize the functions of the
executive branch but significantly alters those
functions by assigning them to an executive official
who is not the head of the departnent.

Secondl vy, EO 107 fails to specify any mninmm
qualifications for the DNR deputy conm ssioner.
Section 23 of the order directs the state forester to
"recogni ze the expertise of the deputy comm ssioner
with regard to fish and wildlife habitat." However,
Section 40 does not require the DNR conm ssioner to
appoint a person wth any expertise related to
protection of fish and wildlife habitat as a deputy

conmmi ssi oner. In conparison, the [ADF&EF conm ssioner
nmust be a "qualified executive with know edge of the
requirenents for t he protection, managenent ,
conservation, and restoration of the fish and gane
resources of the state.” The executive order has

transferred responsibility to a per son W th
unspecified qualifications and unknown abilities.

Number 0525
MR. BAKER concl uded:

In conclusion, unless a majority of the legislature in
joint session disapproves of this executive order, it
will: 1) reduce this and future |egislatures' contro
over the state's fish and gane resources by placing
the core responsibilities for fish passage and habit at
protection into the hands of a state official not
directly accountable to the |egislature. 2) 1t wll
al so transfer responsibility for the protection of the
state's fish and gane resources from a qualified
executive to, as I ment i oned, a person wth
unspecified qualifications and unknown abilities.
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We urge the legislature to put the |long-term health of
Al aska's fish and gane, and the welfare of all the
Al askans who depend upon these renewable resources,
ahead of any short-term political objectives.

Nunber 0324

GEOFFREY  PARKER, Vice President, State Counci l of  Trout
Unlimted and Counsel to Alaska Sportfishing Association

testified in opposition to EO 107. He told the conmittee that
he was on the Anchorage Fish and Gane Advisory Committee for 20
years, had served on various planning teams for ADF&G and DNR

and was special counsel to the Senate State Affairs Conmittee
under fornmer Senator Mtch Abood. He explained that his
testinmony was divided into the follow ng sections: gener al
perspectives, what to do imediately, and eleven specific
suggestions. He provided the follow ng testinony:

For general perspectives on this, 1'd like to offer
[the foll ow ng] eight.

First, we've heard from a nunber of legislators that
they have received nore public opposition on this
topi c than any other they can renenber.

Second, every biol ogi st who has appeared before any of
t hese conmittees has spoken out against this transfer.

Third, as a matter of perspective, the governor has
| ost the factual argunents. He had two, (indisc.)
relying on exanples, but (indisc.) has been disproved
by [ADF&G s] very efficient record. What you saw in
the norning's paper was, chiefly, sone new argunent
ari sing. But it nakes sense to conbi ne professionals
in the resource arena. The problem wth that argunent
is the budget cuts to DNR have elimnated many of the
prof essional s there

Fourthly, take a |l ook at the budget. W' re going from

$12.4 million for ADF&G down to $3.5 nillion for
this habitat permtting function in DNR to perform
(indisc.) [FPA] function, 870 and 840 functions, and
the Coastal Zone Managenment functions that are
currently in DGC That will pay salaries, but won't
do anything else. It won't pay for equipnent,
| easi ng, and so forth.
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Fifth, |ook at the costs. DNR will basically be able
to cover salaries but they will not be able to travel
and we will |ose many of our federal funds.

Sixth, look at what's going to happen froma matter of
perspective, with staff. Mny biol ogists at ADF&G who
are going to be transferred are already, apparently
| ooking for other work. [Tape ends.]

TAPE 03-21, SIDE A
MR. PARKER conti nued:

DNR won't neet its staff needs, or is highly unlikely
to do so. And ask yourself whether bright, young,
prof essi onal biologists comng out of school are going
to want to work for a managenent agency or be a permt
(indisc.) They are going to want to work in an arena
where they can publish and ascend in their careers.
That would be ADF&G You'll get biologists in DNR
that are a lot |ike biologists in the Corps of
Engi neers [or] the Federal H ghway Adm nistration.

Seventh, take a look at where the effects of this

change wll nost be felt. It will be here in
Sout hcentral because that's where the permt load is
greatest.

Finally, eighth, nost inportantly, we're talking about
a billion dollar (indisc.) in direct ex-vessel value
in the conbined ex-vessel value of salnon plus sport
fishing for (indisc.). Sport fishing, | want to
enphasize, is now [worth] $600-and-some nmillion of
first round of expenditure in the state. And rai nbow
trout, in just three drainages - the Naknek, Kvichak

and Nushagak - have surpassed in their dollar value

by direct expenditure, all the value of conmercia

sal non costs in Bristol Bay.

Number 0208
MR. PARKER conti nued:
Now |I'd like to go to the next part of ny testinony

which is "What we should do now "™ ... Most of you
don't want to enbarrass the governor by rejecting this
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proposal, which we urge you to reject. What you can
do, short of that, is ask the governor step back, take
tinme. There's nothing wong with hearing nore from
the public and doing this |ater.

Now, the third part, and the final suggestions. First
of all, if EO 107 goes into effect then ... | would
suggest el even possi bl e anendnents to the statutes.

First, I would put into statute a requirenent that DNR
adopt very strict regulations to inplenment 870 and
840. To renmove the (indisc.) and nmake it clear that
the statutes nust fully protect fishery resources and

that they will be strictly construed.
Secondl vy, I would address this in statute -
qualifications of the deputy comm ssioner - and |

woul d parrot AS 16.05.010 which requires that he be a
prof essional with experience in the managenent of fish
and ganme. | would (indisc.) qualify that 1959 statute
to require that the person also have biologica
training as a fisheries biologist.

Thirdly, | would address the overall need for a
m ssion statenent for this deputy conmi ssioner or this
staff in DNR and that m ssion statenment should be very
straight, very specific, that there should be a no-
degradati on standard for our fisheries.

Fourthly, 1 would enact a requirenent for a task force
to report on how well this transfer is occurring. And
Il would put on that task force, by statute, what
(indisc.) non- gover nirent al agencies such as the
Anerican Fisheries Society, as well as ADF&G

Fifth, I would nodify the defense that exists in civi
suits that a permttee who has obtained a permt is
not liable in a civil suit for legal errors that have
devel oped from the permt. | would nodify that
defense so that it would only exist if ADF&G concurs
with the permt. That would create an incentive for a
permttee to bring order to both (indisc.) hinself
from civil suits, for exanple, for public nuisance
which exists in both the 840 and 870, to bullet-proof
hi nsel f from danmages clains if he has a permt that is
si gned-of f on by ADF&G al so.
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Sixth, | would address penalty and damages provisions
in both of these statutes, 840 and 870; (indisc.) and
| would nake clear that both are [public nuisance
statutes]. And then | would nmake clear that both have
an (indisc.) so that if DNR does not do this ... the
public can. The great irony in 870, 840, and ... DNR
statutes, (indisc.) a public nuisance to block a
fisherman from having access to navigable waters, and
yet, it's not a public nuisance to block the fish from
havi ng access to those waters? W need to fix that.
You guys need to fix that.

Sevent h, I would nmaintain the public interest
exception to attorney's fees, liability, for suits
that seek to protect fish in this context, of 840 and
870. You should not repeal those if you want to have
an effective program at DNR because it is the public
that hel ps these prograns to be effective.

Ei ghth, | would nodel portions of these statutes after
hazardous waste laws, in one specific sense. For a
permttee, | would make a (indisc.) of interest in
land that is subject to a permt while any of the
events could go wong on account of that permt. And
you should do that if you are really serious about
protecting this state's |argest, nost  lucrative,
renewabl e industry, which is fishing - comercial and
sport.

Ninth, 1 would inplement notice provisions in the

statute that require [ADF&G and responsible entities,
specifically like the Anerican Fisheries Society, to
be (indisc.) no permt application.

Tenth, | would advise 870 and 840 to mmc the [FPA]
in one respect. And that is to presune, just as the
[ FPA] presunes that a water body is an anadronous
water body if it is connected to an anadronous water
body ... you should know that 870 and 840 presune that
a body, so attached, and having had characteristics of
(indisc.), like the [FPA] says ... is also anadronobus
and presunably inportant. The reason that | enphasize
"presumably inportant” is that 870 and 840 were
drafted in 1959 and actually pre-date the territorial
| aw, and by presum ng that they are inportant, reflect
nodern fisheries (indisc.) genetic diversity being
i nportant.
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Last, nunber eleven, | would nove and (indisc.) in
ADF&G, certain specific, limted, |[|and-use planning
and designation functions that are currently in DNR
so that ADF&G can administratively act and designate
river corridors that are inportant for conmercial
sport, and subsistence purposes and conserve them so
they will not be (indisc.).

Nunmber 0926

COW SSIONER | RN N suggest ed, rather than continuing the
neeting, that on behalf of hinmself and Comm ssioner Duffy, staff
work together to conbine notes and to conpile a |list of
questi ons. He said those questions would be answered in a
ti mely manner.

CHAI R SEATON concurred that this was an excellent idea, noting
t hat addressi ng questions or common themes that had been brought
up during the neeting would benefit the process.

ADJ QURNVENT

There being no further business before the commttee, the House
Speci al Commttee on Fisheries neeting was adjourned at
approximately 10:15 p. m

HOUSE FSH COW TTEE - 58- March 26, 2003



