HOUSE FI NANCE COWM TTEE
February 09, 2004
1:50 P. M

TAPE HFC 04 - 22, Side A
TAPE HFC 04 - 22, Side B

CALL TO ORDER

Co-Chair WIllianms called the House Finance Commttee neeting
to order at 1:50 P.M

VEMBERS PRESENT

Representative John Harris, Co-Chair
Representative Bill WIlIlianms, Co-Chair
Representative Eric Croft

Representati ve M ke Hawker

Represent ati ve Reggi e Joul e
Representative Carl Mses
Representative Bill Stoltze

VEMBERS ABSENT

Representative M ke Chenaul t
Representati ve Hugh Fate
Representative Ri chard Foster
Represent ati ve Kevin Meyer

ALSO PRESENT

Representative Les Gara; Peter Ecklund, House Finance
Commttee Staff, Representative Bill WIIlians; John
MacKi nnon, Deputy Director, Departnent of Transportation and
Public Facilities; Kevin R tchie, Executive D rector, Al aska
Muni ci pal League, Juneau

PRESENT VI A TELECONFERENCE

Clyde (Ed) Sniffen, Jr., Assistant Attorney GCeneral,
Department of Law, Anchorage; Robynn W] son, Tax Auditor,
Departnent of Revenue, Anchorage; Dan Dickinson, Director,
Dvision of Gl and Gas Audit, Departnent of Revenue;
Wl liam Hupprich, Associate Ceneral Legal Council, Al aska
Rai | road Corporation (ARRC), Anchorage; Bill O Leary, Vice
President, Finance, Alaska Railroad Corporation (ARRC),
Anchorage; Bill Rolfzen, Minicipal Assistance, Departnent of
Communi ty & Economc Devel opnent, Anchor age; Wendy
Li ndskoog, External Affairs Director, Al aska Railroad
Corporation (ARRC), Anchorage; Steve Ceary, D rector,
Al aska Public Interest Research Group (AKPIRG, Anchorage

SUMVARY
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HB 56 An Act relating to the attorney fees and costs
awarded in certain court actions relating to
unfair trade practices; and, if considered court
rule changes, anending Rules 54(d), 79, and 82,
Al aska Rules of G vil Procedure.

HB 56 was HEARD and HELD in Commttee for further
consi derati on.

HB 156 An Act increasing the notor fuel tax and repealing
the special tax rates on blended fuels; and
providing for an effective date.

HB 156 was HEARD and HELD in Committee for further
consi derati on.

#HB56
HOUSE BILL NO. 56

An Act relating to the attorney fees and costs awarded
in certain court actions relating to unfair trade

practices; and, if <considered court rule changes,
anendi ng Rules 54(d), 79, and 82, Al aska Rules of G vil
Procedure.

REPRESENTATI VE LES GARA explained that the bill would

provide the State with a needed tool to fight consuner fraud
nore effectively and efficiently without any cost to the
St at e. The bill strengthens the State’'s ability to
represent Al askans who have been victimzed by fraudul ent
busi ness practices whether by used car dealers or others who
prey on Al aska’ s consuners. He added that the |egislation
woul d save noney for the State of Al aska.

HB 56 would change law allowing the State to recover its

full enforcenment, investigation and court <costs if it
prevails against a party that has violated Al aska’ s consuner
protection |aws. The bill is nodeled after legislation in

other areas that allow state and federal investigators and
enforcenent authorities to recover their enforcenent costs.

Representative Gara continued, highlighting public policy
behind the bill

. Those who engage in unfair business practices
should not force the State to bear the cost
of their m sconduct; and that

. By allowing the State to recover not only the
existing penalties that are avail able under
the State | aw, but enforcenent costs, the |aw
would help fund a nore cost-effective
consuner protection presence in Al aska.
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Co-Chair Harris questioned what “reasonable fees” would
consi st of . Representati ve Gar a expl ai ned t hat
historically, the Courts have had |laws that allow the case
W nner to also receive the attorney fees. The attorney fees
assessed in the prevailing nmarket rate would have to be
i ndi cat ed. The legislation stipulates what would be
required to be reasonable in conmunity and not excessive.

Co-Chair Harris ascertained that “reasonable” in Valdez
could be different than in Anchorage. He asked if there was
an “across the board reasonable cost for an attorney”.
Representative Gara thought that the Court’s woul d determ ne
that the prevailing rate in Al aska should range between
$100- $180/ per hour.

Co-Chair Harris acknow edged that the Courts woul d be making
t he deci sion. Representative Gara interjected that such a
hearing would be a short, nost likely not needing a jury
trial.

Co-Chair Harris asked if the Court’s decision could be
appeal ed. Representative Gara responded it could. The
process woul d nove no further forward than the State Suprene
Court.

Representative Gara pointed out support from the Attorney
General’s office in the Departnent of Law

Co-Chair Harris referenced the fiscal note. Representative
Gara noted that it was a zero note as there is no need for
the Departnent to hire new peopl e. Co-Chair Harris pointed
out that the mmjor change to the fiscal note would be a
change in revenues. Representative Gara reiterated that it
will bring in additional revenues.

CLYDE (ED) SN FFEN, JR, (TESTIFIED VIA TELECONFERENCE),
ASSI STANT ATTORNEY GENERAL, DEPARTMENT OF LAW ANCHORAGE
commented that the Departnent does support the bill as it
provides a potential source of revenue 1in protection
efforts. He offered to answer questions of the Conmttee.

Representative Stoltze comented on legislation resulting
from|ast year regarding consumer protection, which allowed
the Legislature to |look into notor fuel price gouging. M.
Sni ffen did not know the scenario ref erenced by
Representative Stoltze and noted that HB 56 would require
that there be an investigation conducted with |egal action

t aken. If found fraudulent that action would allow the
Department to recover the fees. The only anti-trust
| egislation that passed l|ast session was a bill, which

elimnated the source of funds for a prevailing party in a
class action lawsuit.
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STEVE CLEARY, (TESTIFIED VIA TELECONFERENCE), DI RECTOR,
ALASKA PUBLI C | NTEREST RESEARCH GROUP (AKPI RG, ANCHORAGE,
testified in support of the legislation and urged the
Comm ttee’'s support. He reiterated that it would provide
nore protection for consuners while not costing the State
anyt hi ng.

Co-Chair WIllians advised that HB 56 would be HELD in
Commttee for further consideration.

#HB156
HOUSE BILL NO. 156

An Act increasing the notor fuel tax and repealing the
special tax rates on blended fuels; and providing for
an effective date.

Co-Chair Harris MOWED to ADOPT conmmittee substitute #23-
GH1118\V, Kurtz, 2/9/04, as the version of the bill before
the Commttee. There being NO OBJECTIQN, it was adopted.

PETER ECKLUND, HOUSE FI NANCE COW TTEE STAFF, REPRESENTATI VE
BILL WLLIAMS, explained that version *“V' resenbles the
gasoline notor fuel tax portion of [House Bill 293], which
passed out of the House Finance Conmttee |ate | ast session.
Version V would increase the current notor fuel tax from
eight cents to twenty cents per gallon and would split the
increase of twelve cents between the municipality and the
State of Al aska. It would continue a current incentive in
state law for processing ethanol out of wood and fish waste
and woul d extend the incentive to June 30", 2009.

M. Ecklund noted a couple differences between the version

t hat passed out. In the sales tax bill, there was a two-
cent honme fuel tax, whereas the bill before the Commttee
does not continue that provision. HB 156 renoves the

exenption for the Al aska Railroad Corporation (ARRC) to pay
the notor fuel tax. The bulk of the fuel purchased by the
Railroad is for rail use and taxed at a rate of two cents
per gallon. Any fuel use for off-the-road purposes woul d be
taxed at two cents per gallon.

Co-Chair Harris asked how raising the tax from eight cents
per gallon to twenty cents per gallon would affect the
state’s econony. M. Ecklund advised that if the state tax
rate was twenty-cents per gallon, there would only be ten
states paying less and Al aska would continue to be in the
bottom fifth.

Co-Chair Harris asked if it was the legislation’s intent to
pl ace the funds back into highway maintenance or to defer
current costs comng out of the General fund. M. Eckl und
noted the chart in nenber’'s packet indicating that $60
mllion per year is spent on highway maintenance and $50
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mllion dollars per year from the Capital Budget to match
the federal highway dollars. The collection of a gas tax
could be used to offset those costs.

Co-Chair Harris pointed out that aviation tax on gasoline

was not increasing four to seven cents per gallon. M.
Eckl und acknow edged that it was not under the proposed
version of the |egislation. Co-Chair Harris indicated a

“conflict of interest” regarding the aviation gasoline tax.

Co-Chair Harris asked if those driving |onger distances
woul d be paying an “unfair” anount of noney on tax. M.
Ecklund could not answer that question. Co-Chair Harris
reiterated expense concerns for those driving distances such
as the one between Mat-Su and Anchorage. M. Ecklund
coormented that the Departnment mght be able to supply
nunbers regarding the nunber of people that travel those
di st ances.

Co-Chair Harris pointed out that under HB 156, the House
Finance Commttee version, the Alaska Railroad would be

paying two cents per gallon for fuel. M. Ecklund advised
that currently, the Railroad is tax exenpt. He under st ood
that they use approximately 5.5 — 6 mllion gallons fuel per
year. The two-cent per gallon rate would generate

approxi mately $120, 000 dol Il ars per year.

Representative Stoltze inquired if the exenption affected
ARRC s entire fleet of vehicles. M. Ecklund noted that in
the |l ast version, any vehicle that the Railroad has woul d be
exenpt, while under the proposed version, they would not be.
If there were vehicles on the road, they would be subject to
the full twenty-cent tax. He did not know the anmount of
fuel used on the road.

In response to Representative Stoltze, Co-Chair WIIlians
pointed out that the national notor fuel tax average is
twenty-three cents per gall on.

Co-Chair Harris noted that Al aska currently pays per twenty-
six cents federal and State tax on gasoline with Hawaili
being the highest amount paid at fifty-three cents per
gallon. He reiterated that Alaska is the | owest and that HB
156 proposes a price of thirty-eight cents per gallon.

KEVIN RI TCH E, EXECUTI VE DI RECTOR, ALASKA MJNI Cl PAL LEAGUE
JUNEAU, voiced support for the proposed |egislation. He
stressed that it would create a “user pays” for maintaining
roads. What is proposed woul d be between the nunicipalities
and State governnent, neking sense as sone of the gas is
consuned on nuni ci pal roads. Sharing those costs would hel p
to guarantee that the roads are well nmaintained. M.
Ritchie maintained that it is a fair tax in that it is an
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overall cent per gallon cost and cost and people in all
areas of the State would pay the sane per gallon of gas.

Representative Stoltze asked if local governnents had the
ability to tax. M. Rtchie replied that they do.

VEENDY LI NDSKOOG, (TESTIFIED VIA TELECONFERENCE), DI RECTOR,
EXTERNAL AFFAI RS, ALASKA RAI LROAD CORPORATION (ARRQO),
ANCHORAGE, introduced Bill O Leary, Vice President, Al aska
Rail road, & Bill Hupprich, Associate Ceneral Legal Council,
Al aska Railroad, Inc. She responded to conmments made by M.
Ecklund regarding the gasoline consuned for highway use.
The total per year anount is approximtely 150,000 gallons
gasoline and 75,000 gallons diesel fuel. The Railroad
purchases gas and di esel fuel for the follow ng uses:

. H ghway use is approximtely 1%

. Equi prent use is approximately 1%

. Heating use is approximately 1%

. Loconotive use is approxi mately 98%

Ms. Lindskoog noted that for highway use, the Railroad
should be tax exenpt, however, they have not received any
rei nbursenent for that fuel tax over the years. She not ed
that there is no objection to paying for it. Wth regard to
| egal issues regarding the |Iloconotive fuel tax, M.
Li ndskoog requested that M. Hupprich testify.

W LLI AM HUPPRI CH, (TESTIFIED VI A TELECONFERENCE), ASSCCI ATE
GENERAL LEGAL COUNCI L, ALASKA RAI LROAD CORPORATI ON ( ARRC),
ANCHORAGE, noted that the Railroad has the sane objections
that they voiced last year on SB 112. A tax wll nost
likely violate the federal Alaska Railroad Transport Act
provi sion, which nmandated that revenues generated by the
railroad shall be nmaintained and managed by the State for
railroad purposes only. He clainmed that it would constitute
the federally mandated dedication of revenues that are
binding on the State and subject to the railroad transfer
and conparable to the quasi trust |aws opposed to University
| ands. The intent of Congress in requiring the dedication
of railroad revenues was to prevent any State or | ocal
intent to erode the Court and transportation assets, a
continued assi stance, which seens vital to federal interests

as well as to the State. The Transfer Act prevents the
Legislature from appropriating the Railroad’'s funds and
using them for non-railroad purposes. The 2% tax on the

| oconotive fuel would primarily be wused on highways,
airports and ports, which would be a violation of the
federal Transport Act.

M. Hupprich added that the 2% tax would nost |ikely violate

the Federal Railroad Act from 1976. The bill before the
Comm ttee proposes to take the Railroad’ s noney and use it
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for construction of airports, highways and port facilities
used by conpetitors, which would be unlawful discrimnation
agai nst the Railroad under that Act. He noted that those
are the tw basic legal argunents that the Railroad
currently has on the tax.

Co-Chair WIllianms noted a letter in nmenber’s files fromthe
Department of Law dated May 2003. (Copy on File). He
referenced Page 4, regarding the Railroad being subject to a
notor fuel tax. M. Hupprich pointed out that specific
reference was to one case in the 9" CGrcuit and did not
address the discrimnation issue. If the tax passes, ARRC
expects to act on the discrimnation issue. Under decisions
from other jurisdictions, the Court would find that
di scrimnatory agai nst the Railroad.

Co-Chair WIllians requested that the Railroad submt a
| etter addressing those concerns. M. Hupprich pointed out
that on Page 2, there is a reference to the discrimnation
in the Burlington Northern Railroad versus the Triplett
case.

Representative Croft advised that in that case, the Court
found discrimnation on two grounds. He asked if the
At chison case had been overruled by the Suprene Court.
M. Hupprich understood that it had not been overrul ed.

Representative Croft thought that it was applicable as we
are in the 9" Grcuit governing |aw M. Hupprich advised
that it was applicable but that it does not address
di scrimnation based on the abuse of the funds that were
di scussed in the Burlington Northern versus Triplett case.

Representative Croft asked if that had been dedicated to
repair and mai ntenance of roadbeds. M. Hupprich understood
that case only looked at the rate issue and if it was
di scrimnatory.

Representative Croft noted that he did not have the case at
hand but did have the summary from the Departnent of Law.
He referenced Page 2 & Page 3. In the Burlington case there
were two grounds for discrimnation:

. Dedi cati on of the funds to road nmintenance,
and
. Hi gher than other rates

Representative Croft thought that Al aska would be governed
by the 9" Circuit decision. The Legislature cannot dedicate
constitutionally and has been set at the Ilowest rate
avai |l abl e. He did not know if the Burlington Northern
Rai | road decision would apply. M. Hupprich agreed that the
Legi sl ature could not constitutionally dedicate those funds,
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however, the Railroad understood that on a defacto basis,
all those funds are used to fund highway, airport and port
proj ects.

Representative Croft commented that the 1% issue discussed
was separate fromthe 4-R issues because under the Transfer
Act, the Railroad assets cannot be taken. He asked if it
was interpreted that a tax could never be applied to the
Rail road. M. Hupprich said not entirely. The Transfer Act
indicates that revenue generated “shall” be retained and
managed by the Railroad for railroad related work. The
State could possibly tax the Railroad and use the noney for
a railroad related purpose. That is the reason that they do
not have objection to paying a fuel tax for the on-road
vehicle fleet because the nobney ends up going into roads
that the Railroad receives “benefit” from The tax on the
on-road vehicles is “okay” under the Transfer Act, as the
Rai | road needs roads on occasion to drive its own vehicles.
He reiterated that the Railroad would not receive any
benefit from the |oconotive tax and would be used to fund
the infrastructure for their conpetitors.

M. Hupprich explained that revenues generated by the
Rai |l road shall be retained and nanaged by the Railroad for
railroad related purposes. Representative Croft asked if
there was any case in law on that. M. Hupprich replied
that there is not and that it only applies to the Al aska
Railroad from the federal governnent transfer. He admtted
that it is a unique |egal provision.

Representative Stoltze wunderstood that no matter how
successful the Railroad is or becones, the State coul d never
expect any return to the general fund. M. Hupprich advised
that the Railroad is not opposed to paying taxes for which

they receive sone benefit. The federal Act attenpts to
prevent taking noney from the Railroad and use it for non-
Rai | road purposes. The intent of the provision was to

preserve the inportant transportation asset for the State
and not have it subject to being dismantled periodically
when the State is running | ow on funds. He pointed out that
there is not unfair conpetition between the Al aska Truckers
and the Railroad.

Representative Croft asked if the Railroad would have any
objection to wusing sone of the $120,000 dollars for
mai nt enance and operations of the Wittier Tunnel. M.
Hupprich responded that they would |ook at that specific
proposal as it is definitely a Railroad connection.

TAPE HFC 04 - 22, SIDE B
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Co-Chair WIllians stated that HB 156 would be HELD in
Commttee for further consideration.
#

ADJ QURNVENT

The neeting was adjourned at 2:38 P. M
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