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POSI TI ON STATEMENT: Testified as Chair of the House Judiciary
Standing Commttee which sponsored HB 551, and answered
guestions fromthe nenbers.

RYAN MAKI NSTER, St af f

to Representative Lesil MCuire

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified on HB 551 and answered questions
fromthe nenbers.

ACTI ON NARRATI VE

TAPE 04-20, SIDE A
Number 0001

CHAI R CARL GATTO called the House Special Conmmttee on Education
meeting to order at 12:25 p.m Representatives Gatto, Seaton,
Qgg, and WIf were present at the call to order. Representative
Gara arrived as the neeting was in progress.

HB 551- DRUG FELONY DI SQUALI FI ES TEACHER

Number 0050

CHAI R GATTO announced that the only order of business would be
HOUSE BILL NO 551, "An Act relating to the issuance of teacher
certificates to and revocation of teacher certificates of
persons convicted of felony drug offenses and to the issuance of
limted teacher certificates to persons convicted of certain
crimes involving a mnor and felony drug offenses.”

Nunmber 0077

REPRESENTATIVE OGG nobved to adopt HB 551, Version A 23-
LS1889\ A, Craver, 3/29/04, as the working docunment. There being
no objection, Version A was before the House Special Committee
on Educati on.

REPRESENTATI VE OGG noved to report HB 551 out of commttee with
i ndi vi dual recommendati ons and t he acconpanyi ng fiscal notes.

Nunmber 0089

REPRESENTATI VE SEATON obj ected for purposes of discussion.
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REPRESENTATIVE OGG told the nenbers that he is speaking on
behal f of the Chair of the House Judiciary Standing Cormittee in
presenting this bill. He explained that this bill came about
because of an incident that occurred recently in Anchorage where
a teacher had been arrested on felony drug charges and was still
allowed to teach. This caused great concern in the comunity.
As a result of this incident, it was discovered that there is a
| oophole in Alaska statutes which allows soneone convicted of
m sconduct involving a controlled substance to continue to teach
in Al aska's schools. He clarified that in the incident which
spurred this interest, the teacher had not been convicted. The
House Judiciary Standing Commttee believes that this | aw shoul d
be changed to address this |oophole and ensure that individuals
convicted of this charge would not be allowed to continue to
t each.

CHAIR GATTO comented that legally a person charged wth
m sconduct involving a controlled substance would be allowed to
continue to teach because the laws of this country say an
individual is innocent until proven guilty. He asked how this
woul d be handl ed. Chair Gatto commented that if the person is
convicted he/she would be in jail so presence in the classroom
at that point is not an issue.

Number 0307

REPRESENTATI VE  LESI L McGUI RE, Al aska State Legi sl ature,
testified as Chair of the House Judiciary Standing Commttee,
whi ch sponsored HB 551 and answered questions fromthe nenbers.

CHAIR GATTO referred to page 1, lines 1 through 4, which reads
as foll ows:

"An  Act relating to the issuance of t eacher
certificates to and revocation of teacher certificates
of persons convicted of felony drug offenses and the
issuance of limted teacher certificates to persons
convicted of certain crinmes involving a mnor and
fel ony drug offenses.”

CHAIR GATTO commented that he is concerned with the term
"convicted" on line 2. He said in this case if a teacher is not
yet convicted, but caught wth a snoking gun, he/she would still
have the privilege of remaining in the classroom

REPRESENTATIVE McGQUI RE replied that is correct. The |aw says
that a person is innocent until proven guilty. It is inportant
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when considering penalties such as renoving soneone from the
work place or not allowing an individual to participate that it
is handled in the right way. She clarified that iif an
i ndi vi dual had been charged with a crine, but not yet convicted,
then this bill would not apply to that individual.

Nunber 0402

REPRESENTATI VE SEATON said he believes this bill only covers the
revocation of the teaching certificate, but the school district
could take whatever adm nistrative action it w shed during the
interim/[while charges are pending].

Number 0416

CHAIR CGATTO agreed with Representative Seaton. The typi cal
action that is taken in a circunstance such as this is to place
the individual on admnistrative |eave. That gets the

i ndi vidual out of the classroom out of the building, and off
the property. He added that he knows that this is done in the
fire departnent or police departnent. Normal ly, this does not
inply that the person is qguilty, he said. The public is very
protective of their students and would not want that person in
the classroom Chair Gatto summarized that he believes the
expectation is higher based wupon the field in which an
i ndi vi dual works, such as teachers.

CHAI R GATTO announced for the record that Representative Gara
has j oi ned the neeting.

Number 0605

REPRESENTATI VE GARA sai d he understood there would be anendnents
consi dered by the sponsor of the bill and asked if they had been
provided to the nenbers yet.

REPRESENTATI VE McGUI RE responded that there was a discussion
about whether the anendnents would be presented in the House
Special Conmittee on Education or the House Judiciary Standing
Comm ttee. It was decided to present the anmendnents in House
Judi ci ary Standing Conmittee, she said.

CHAIR GATTO asked if Representative MQ@ire could briefly go
over the anendnents that will be presented.

Nunmber 0675
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RYAN MAKI NSTER, Staff to Representative Lesil MQire, Al aska
State Legislature, testified on HB 551 and answered questions
from the nenbers. He explained that after speaking with schoo

board nenbers and other education officials a situation was
brought to Representative MQiire's attention where a teacher
who was guilty of a class three or class four felony early in
life could have his/her ability to teach taken away. In a case
where an individual made a mstake as a youth, then overcane
hi s/ her problens, and was rehabilitated, it would be unfortunate
to deny hinmfher the ability to teach. The thought is that class

three and class four felonies would be renoved fromthe bill and
all that would remain in the bill is class one and two felonies,
he said. These are basically serious felonies which would

i ncl ude manuf act uri ng controlled subst ances or selling
control |l ed substances at a crimnal enterprise |evel, he added.

Number 0731

CHAI R GATTO asked if this would include manufacturing controlled
substances but with no connection to students or m nors.

MR. MAKINSTER stated that a second degree felony includes
manuf acturing w thout mnors involved. That offense would still
be contained in the bill

Nunber 0784

REPRESENTATI VE SEATON comented that he does not see any
reference to an offense involving a mnor in the bill

MR. MAKI NSTER responded that the way the bill is witten now it
does not specifically address offenses involving a mnor, wth
the exception that in a first-degree felony definition it refers
to a controlled substance felony where a person is delivering to
a person under 19 years of age.

REPRESENTATI VE SEATON commented that is not the only offense
under a class one felony. He asked for a review of felony
cl asses.
Nunber 0879
REPRESENTATI VE McGUI RE responded as foll ows:

On page 1 of the bill, lines 9 and 10, Representative

Seaton is correct. W are tal king about m sconduct
involving a controlled substance and then what we do
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is refer the series of statutes going all the way up
to just prior to a fifth level offense. So 11.71.010
starts W th m sconduct i nvol vi ng a controlled
substance in the first degree and goes all the way to
11.71.040, which conmes up to msconduct involving a

controlled substance in the fourth degree. Wthin
each of the degrees you have a series of things that
are laid out. Wthin that, Ryan is correct. It can

be delivering an amount of |ower scheduled drugs, 2A
or 3A, to a person who is at least 19, if you are 19,
to a person who is at |least three years younger than
t he person. And that is contained within each one of
t hese | evel s.

Number 0980
So one of the things that | want to point out to the
commttee that | wll be <curious to explore in

judiciary is whether or not if we elimnate the fourth
and third degree felonies, we mght want to keep in

t hose el enent s of t hat degree t hat i nvol ved
distribution to soneone who is a mnor. And that is
sonething that | want to consider and have not
expl ored yet. So...Ryan is accurate that the schoo

district and school board were concerned that when you
are talking about msconduct involving a controlled
substance in the third degree and fourth degree, it
could be sonething |ike marijuana and lets say you had

| arge quantities of it, not huge anounts Ilike you
would have in first degree and second degree, but
| arge enough quantities. Lets say you were 19 years
old and made a m stake. That could be on your record
and bar you from teaching forever. So that is the
concern they have raised and | think that there is
sone nerit to what they are saying. That said, the
part about the third degree and fourth degree crines
that I mght want to consider retaining would be the
part that talks about delivering, for exanple, in
m sconduct involving a controlled substance in the
third degree. It still includes delivery of any

amount of a schedule IVA, VA VIA controlled substance
to a person under 19 years of age who is at |east
three years younger than the person delivering the

subst ance. That <crinme concerns me in particular
because these are folks that are going to be in the
cl assroom around young people. So that is sonething

to think about.
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Nunmber 1118

| can make this available to you, Representative

Seat on. It's fairly exhaustive area of the |aw that
kind of goes through a bunch of different subsections
for things that you can be doing. It is clear, in ny

opinion, that first degree and second degree ought to
be in, but when you start to get to the third and
fourth degree, I'd be interested to have the debate.

Nunber 1123

REPRESENTATI VE GARA commented that he generally agrees wth
Representative MCuire. He said that the categories that he
woul d be confortable saying an individual should not teach are
the ones where the individual has sold or dealt [controlled
substances] in a school zone. Representative Gara went on to
say that he sees it less inportant to include a younger person
who has [been convicted of] possessing or using drugs, but then

rehabilitates hinsel f/herself. There is mddle ground of those
who manufacture controlled substances. He adnitted that he does
not know enough about drugs to know what t hat is.
Representative Gara said he is not sure if there are sone drugs
that would be manufactured for a person personal use. If there
are, he said he believes that is very much |ike possession of
drugs. Representative Gara told the nenbers that the selling
and distribution of controlled substances is the conduct that is
nost disturbing to him It is what makes an individual a risk

to children, he added.

Nunber 1237

CHAI R GATTO asked if the "look back" issue is addressed in the
bill. For exanple, if an individual who is 17 years old,
snorted cocaine, got caught, and is now 34, has a teaching
certificate, a famly, and gets discovered, wll that person

have their teaching certificate revoked.

REPRESENTATIVE McGUI RE replied that is a great question. The

way the bill stands right now that is not addressed. She said
that with the exception of the area of drunk driving she is not
aware of any |look backs in the crimnal code. Representati ve
McGQuire told the nenbers that if an individual is convicted of a
crime as an adult it wll count against the person as an
of f ense. If an individual is convicted of a crinme as mnor, it

depends on the circunstances. For exanple, if it is a sex crine
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there is the ability to look back to that in «certain
circunstances. She told the nenbers that she is not aware of an
of fense being held against an individual for something that was
done as a mnor. An offense on an adult's record is held
agai nst an individual, she reiterated.

Nunber 1373

REPRESENTATI VE McGUIRE agreed wth Representative Gara's view
that the House Judiciary Standing Conmttee will have to go
t hrough each one of these [felony] categories between the first
and fourth degree and pick out the types of behaviors that
shoul d be discouraged. She cautioned that there needs to be
care when the defense says that a lot of the drugs were being
produced for self-consunption. Unl ess an individual is caught
in the transaction, it is fairly difficult to prove that the
drugs were being produced for sale. Sonetines the crimnal code
will look at the anmpunt of drugs because it is not plausible
that a person could be consum ng the anount of drugs being
pr oduced. In summary, she said that she believes nbst of the
things in the first and second degree [felony] will stay in and
probably only the things in the third degree that stand out as
distribution to a mnor.

CHAI R GATTO commented that he believes any distribution of drugs
ultimately gets to mnors.

REPRESENTATI VE SEATON agreed with Representative Gara's earlier
coments. He expressed concern that a person's personal conduct
with respect to a controlled substance, such as alcohol, would
be taken to a higher level. Representative Seaton said he would
like the focus to stay on detrinmental behaviors that put kids at
ri sk through distribution or encouragi ng bad behavi or.

Nunmber 1551

REPRESENTATI VE McGUI RE assured Representative Seaton that she is
on the sane philosophical tract. It is not her intent in
introducing this bill to penalize purely personal conduct that
may or may not be offensive to sonme people in their own hone and
in a way that is not harm ng others. She enphasi zed that the
purpose of this bill is to get at the higher-level crinmes where

there is manufacturing and distributing of drugs in a way that
j eopardi zes the teacher's role in the classroom

REPRESENTATI VE McGUI RE conmented that there was an opinion that
came down in Novenber, the Noy opinion, that reaffirnms the fact
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that because of a right to privacy in our constitution an
i ndi vidual has the right to grow nmarijuana, snoke it at hone,
whet her or not the legislature says it can't be done.

CHAIR GATTO agreed that if the legislature passes |egislation
that interferes with the right to privacy, it will go to court
and be [over turned]. The goal of this bill is to protect
mnors from teachers who could have a detrinental effect on
students.

Number 1669

REPRESENTATI VE GARA conmmented that if the bill is less inclusive
in the charges that a certificate will be denied under this
bill, the individual will still have to go through an interview
process with the school district where the details of the
crim nal charge nmay be discussed. He reiterated that
individuals still have to be fingerprinted and undergo a

background check to obtain a teaching certificate.

CHAI R GATTO agreed wth Representative Gara that teachers would
be caught in the interview process. He told the nmenbers that in
his district the human resources departnments does a very
t horough check on teacher applicants. In fact, there has never
been an instance in eight years where a fingerprint or
background check cane back that would indicate anything was
m ssed in the interview process, he said.

CHAIR GATTO pointed out that Representative Gara had Al aska
Statute 11.71.010 related to controlled substances copied and
provided to the nenbers.

REPRESENTATI VE MQG@QJ RE directed the nenbers to |ook at Sec.
11.71.020, and read the foll ow ng:

M sconduct involving a controlled substance in the
second degree. (1) manufactures or delivers any
anount of a schedule I|A controlled substance or
possesses any anount of a schedule 1A controlled
substance with intent to manufacture or deliver;

REPRESENTATI VE McGUI RE went on to say the M. Makinster pointed
out that the manufacturing part of this statute refers only to
met hanphet am nes. She said that is probably because of the
serious nature of nethanphetamnes which would rise to a
different |evel.
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CHAIR GATTO commented that House Special Conmttee on Education
is really interested in this legislation in terns of policy. He
said he believes it is nore appropriate to have the House
Judiciary Standing Commttee scrutinize the |egal aspects of the
bill.

Nunber 1955

REPRESENTATI VE SEATON told the nenbers that he is confortable
with the assurances of the chair of the House Judiciary Standing
Commttee that the bill wll be refined. He renpved his
obj ecti on.

Nunber 2001

CHAIR GATTO said there being no further objection, HB 551 was
reported out of the House Special Commttee on Educati on.

ADJ QURNVENT
There being no further business before the commttee, the House

Special Conmittee on Education neeting was adjourned at 12:55
p. m
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