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Civil Division (Anchorage)

Depart ment of Law

Anchor age, Al aska

POSI TI ON STATEMENT: Presented HB 225 and answered questi ons.

ACTI ON NARRATI VE

TAPE 03-10, SIDE A
Nunmber 0001

CHAIR CHERYLL HEINZE called the House Special Conmttee on
Econom c Devel opnent, International Trade and Tourism neeting to
order at 5:15 p.m Representatives Heinze, Kott, Dahlstrom and
Cissna were present at the call to order. Representati ve
Crawford arrived as the neeting was in progress.

HB 225- MONOPCLY AND RESTRAI NT OF TRADE ACTI ONS

CHAI R HEI NZE announced that the commttee would hear HOUSE BILL
NO. 225, "An Act relating to certain civil actions brought by
the attorney general wunder nonopoly and restraint of trade
statutes; relating to the award of danmmges in actions brought
under those statutes; and providing for an effective date.”
[HB 225 was sponsored by the House Rules Standing Conmittee at
t he request of the governor.]

Nunmber 0086

CLYDE (ED) SNFFEN, JR, Assistant Attorney Ceneral, Fair
Busi ness Practices Secti on, G vil Di vi sion (Anchor age) ,
Departnent of Law, presented HB 225 to the commttee, informng
menbers that his duties include enforcenent of Alaska's

antitrust and consuner protection statutes. M. Sniffen noted
that HB 225 is a bill [the departnent] calls "the Illinois Brick
repealer bill." He explained that currently there is a [1977
U S. Suprene Court] case, Illinois Brick Co. v. Illinois, which
stands for the proposition that indirect purchasers of goods
cannot sue "upstream antitrust vi ol at ors” for antitrust

vi ol ati ons.

MR SNIFFEN illustrated wth a <chart, noting that iif a
conspiracy between two suppliers results in keeping product
prices high, there is a violation of antitrust |aw In his

exanple, the direct purchaser of the goods, the inporter, then
passes the high price on to the distributor, the whol esaler, the
retailer, and, ultimately, the consuner. Under current federal
and state antitrust law, the only person with authority to bring
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an action against the antitrust violators would be the inporter
who' d purchased directly fromthe wongdoers.

MR. SNl FFEN said the consuner, however, who ultimately bears the
burden of paying a higher price for the product, wouldn't have
that right. Therefore, HB 225 gives the attorney general the
right to represent consuners who are indirect purchasers in
actions against antitrust violators who may have commtted harm
"upstream "

Number 0250

MR SNIFFEN indicated this legislation is something [the
departnment] has been trying to get passed for a nunber of years.
The state's antitrust |law was passed in 1975, whereas the
IIlinois Brick case was decided in 1977. Since that tine,
Al aska just hasn't wupdated its antitrust law to give the
attorney general the authority to bring these kinds of actions.
He further explained:

In recent nultistate cases that we've been involved
in, the State of Alaska has |ost out on significant
recoveries because we do not have the authority to
bring actions on behalf of consumers in these kinds of
cases. One involved a couple of vitam n manufacturers
[that] a bunch of states sued for conspiring to keep
prices of vitam ns high. And the settlenment in that
case gave a mllion dollars to every state that had a
| aw | i ke this.

Because Al aska did not have this law, we initially got
zero. And we argued with the settlenment conmttee
that our laws actually should allow us to recover sone
noney; we ended up wth a hundred thousand doll ars,
but it was far short of the mllion dollars we would
have gotten had we had this kind of law in place.

MR. SNI FFEN indicated there is no opposition to this legislation
that the departnent is aware of, and concluded by saying it
makes good sense for Al aska.

Nunber 0361
MR. SNIFFEN, in response to an observation from Representative
Crawf or d, said this bill had been before [a previous

| egi sl ature] and was heard by a nunber of commttees wthout
opposition, but hadn't had a floor hearing.
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Nunmber 0438

REPRESENTATI VE ClI SSNA asked what is neant by the follow ng
| anguage found in subsection (h) on page 3:

A distribution procedure authorized by the court under
this subsection nust afford each governnental entity
or person participating in the civil action a
reasonable opportunity to secure that entity's or
person's appropriate portion of the net nonetary
relief.

MR. SNIFFEN said it essentially means that whatever distribution
plan [the state] cones up with as a result of an action against
an antitrust violator nust be approved by the court. A plan has

to return noney, first of all, to the consumers who are harned
and, if there is noney left over, to other agencies or entities
harmed by the conduct. Remai ning funds mght go to the state

or [the state] could establish other distribution nechanisns.
He expl ai ned:

For example, if the conduct involved nusic CDs
[ conpact disks], which 1is actually a case we're
involved in now, we could ... give noney to libraries

and schools to purchase CDs. But those plans woul d be
drawn together and submitted to the court, and the
court would have to approve them in accordance wth
the instruction of the statute that everyone gets
their fair share of the proceeds.

MR. SNIFFEN pointed out that in sone cases there mght not be
100- percent recovery. "W may only recover a portion of the
actual damages that we can allege, or we nmay agree to settle the
case for sonething that's less than 100 percent of everyone's
damage, " he told nenbers, noting that such a case would require
devising a system to equitably - perhaps on a pro rata basis -
distribute the recovery anong those who were harned.

Nunmber 0588
REPRESENTATI VE CI SSNA requested confirmation that after noney
was distributed to consuners who were harned, |eftover noney

could be put into state services that "would nmake restitution,”
in a manner of speaking.
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MR. SNI FFEN affirned that. He said the state now does cy-pres
distribution plans [from a French term that neans "as near as

(possible)"]. He indicated the departnment would have that
option, and added, "It's broad enough that we could fashion the
renedies with the recoveries we get in a nunber of ways. But

that certainly could be one of them"
Number 0687

REPRESENTATI VE ClI SSNA noved to report HB 225 out of commttee
wi th individual reconmendat i ons [and acconpanying fiscal
note(s)]. There being no objection, HB 225 was reported from
t he House Speci al Comm ttee on Econom ¢ Devel opnent,
I nternational Trade and Tourism

ADJ QURNVENT
There being no further business before the commttee, the House

Special Conmittee on Econom c Devel opnent, International Trade
and Tourism neeting was adjourned at 5:23 p.m
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