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W TNESS REG STER

JOHN MACKI NNON, Deputy Commissioner of Hi ghways & Public
Facilities

O fice of the Conm ssioner

Department of Transportation & Public Facilities

Juneau, Al aska

POSI TI ON STATEMENT: Di scussed CSSB 382(CRA) am

ACTI ON NARRATI VE

TAPE 04-18, SIDE A
Nunmber 0001

CHAIR CARL MORGAN called the House Community and Regional
Affairs Standing Conmttee neeting to order at 5:57 p.m
Representatives Mrgan, WIlf, Kott, and Ci ssna were present at
the call to order.

SB 132-M NTO FLATS GAME REFUGE & TOMSI TE

CHAI R MORGAN announced that the first order of business would be
CS FOR SENATE BILL NO 132(RES), "An Act renmoving the dd Mnto
townsite fromthe Mnto Flats State Gane Refuge; and authorizing
the Departnent of Natural Resources to convey certain |and at
the historic dd Mnto site to the Native Village of Mnto."

Number 0054

REPRESENTATI VE KOTT noved to report [CSSB 132(RES)] out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, [CSSB 132(RES)] was
reported from the House Comrunity and Regional Affairs Standing
Conmittee.

SB 382- EM NENT DOVAI N REPLAT OF BOUNDARY CHANGES

CHAI R MORGAN announced that the final order of business would be
CS FOR SENATE BILL NO 382(CRA) am "An Act relating to replat
approval; relating to the platting of right-of-way acquired
through emnent domain proceedings; and providing for an
effective date.”
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The commttee recessed from5:55 p.m to 5:58 p.m while waiting
for representatives from the Departnment of Transportation &
Public Facilities.

[ Not on tape, but taken fromthe Gavel to Gavel recording on the
Internet, was the foll ow ng:

Nunber 0234

JOHN MACKI NNON, Deputy Commissioner of Hi ghways & Public
Facilities, Ofice of t he Comm ssi oner, Depart ment of
Transportation & Public Facilities (DOT&PF), explained that many
hi ghway projects require wdening the existing right-of-way,
which requires the state to acquire property from adjacent
property owners. The aforenentioned have typically been done
through a short plat process rather than a long plat process,
which is the current interpretation. He informed the conmttee
that 90 percent of the property acquisitions are voluntary, but
about 10 percent result in condemation. |In order to go through
the long plat process, the property owner's signature 1is
required. However, that can't be done in a condemation because
the property owner won't give his or her signature. The
aforenentioned has resulted in some difficult situations in a
couple of projects in which the departnent can't acquire the
necessary right-of-way. Therefore, this legislation corrects
the aforenmentioned situation wth regard to nmunicipalities
[requiring a long plat process that requires the signature of
the property owner] and does so in statute.

REPRESENTATI VE ClI SSNA inquired as to what the nmunicipalities are
requiring.

MR.  MACKI NNON explained that the nunicipality agrees that the
short plat process is efficient, but the statute is interpreted
to specify that the departnent nust go through the |ong plat
process. He nentioned that this interpretation [to follow the
l ong plat process] is holding up a fairly significant process in
Anchor age and Kenai .

REPRESENTATI VE KOTT asked if CSSB 382(CRA) am wll solve the
problemwi th the C Street extension in Anchorage.

MR.  MACKI NNON answered that CSSB 382(CRA) am would resolve the
problem with the C Street project in Anchorage as well as the
Kenai River bridge in Sol dotna. However, he noted that HB 327,
presently in the House Rules Standing Commttee, addresses
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anot her process that attorneys have successfully used to slow
t he process. |

[ The recording on the tape begins with the testinony below At
this point the counter nunmbers were reset.]

MR. MACKINNON related that this takes care of C Street in
Anchor age. The list of projects that this could affect is
fairly long. He explained that once attorneys have the tenplate
for slowng or stopping a project, it's very easy to take it and
plug in other projects.

REPRESENTATI VE KOIT turned attention to the retroactivity
cl ause.

MR. MACKINNON reiterated his belief that the retroactivity
cl ause applies to State of Alaska v. Hartman, which deals with C
Street. He noted that State of Alaska v. Hinkel deals with the
Kenai River bridge.

Nunber 0114

REPRESENTATI VE WOLF inquired as to how this |egislation would
hel p the state with regard to the river terrace H nkel project.

MR. MACKINNON related his belief that the state isn't acquiring
right-of-way with the Hinkel project, but rather it's a right of
entry issue. However, he said he understood that this
| egi sl ation corrects that issue as well.

REPRESENTATI VE WOLF related his understanding that the H nkel
project is a three-year lease that is currently in condemati on.
However, he related his further understanding that there is lien
on the property from another state agency, the Departnent of

Envi ronnental Conservation (DEC). He explained, "They are being
"liened" on the property by a state agency using federal dollars
to do the project.” Representative WIf said that he had

understood that this legislation didn't address the H nkel
project, but now he is concerned with it.

Nurmber 0280
REPRESENTATI VE CI SSNA indicated that there is probably a "rich

history" with the tw cases cited in the legislation, and
therefore she expressed the desire to hear it.
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MR. MACKINNON said that he didn't have an answer with regard to
the "rich history" of these projects. However, he pointed out
that right-of-way acquisition for projects is a bottleneck. The
state has to follow fairly concise federal rules on right-of-way
acquisition and now there is a new interpretation of state
statute.

REPRESENTATI VE ClI SSNA surm sed that if this |egislation doesn't
pass, then the departnent would have to wait until the cases
nove through the court process.

MR.  MACKI NNON explained his understanding of condemation as
follows. Once one files for condemation, there is the right of
entry to use the property while the courts settle the value
Condemmati on occurs because either the property owner doesn't
want to sell the property or doesn't agree with the appraisals
of the property.

REPRESENTATI VE CI SSNA further surmsed that the ultimte result
[of CSSB 382(CRA) am] would be to increase the price.

Nunmber 0417

MR. MACKINNON inforned the conmittee that the departnent nmnust
follow the Uniform Relocation Act that was the result of a
federal process, and therefore there are |limts with regard to
how much the state can pay for property. When the property
owner and the state disagree on the value of the property, the
courts determ ne the val ue. M. Mackinnon said that the Right-
of -\Way division stretches things as far as possible in order to
obtain agreenment because condemation is a tinme consumng and
costly process.

REPRESENTATI VE WOLF surm sed then that this legislation attenpts
to obtain authorization to proceed with a project and deal wth
condemnmation | ater

VR. MACKI NNON  agr eed. He explained that typically the
departnment likes to settle before the project begins, but when
that isn't possible the condemation process begins. The

condemmation process allows the project to proceed and settle
| ater with the value determ ned by settlenment or by the courts.

REPRESENTATI VE WOLF said that he is very nervous. He informed
the conmttee that the river terrace project has a rich history
in which there has been seven years of abusive power by the
government. The project is going to court, where he predicted a
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host of environnental issues will be brought up. Representative
Wl f noted that he spent since June of last year trying to
resolve this situation and cane very close to resolution
However, the admnistration refused to net with the property
owners.

MR. MACKINNON recalled that on the [river terrace project] there
was an old dry cleaning plant.

Nunmber 0620

REPRESENTATI VE  CI SSNA  posed a situation in whi ch an
environnmental issue conmes to light after the condemation
process has resulted in the project proceeding. She inquired as
to what woul d happen in that case.

MR. MACKINNON replied that it would depend upon the source of
the contamnation; it wuwuld be the original perpetrator's
responsibility. He nentioned that such a situation exists in
Vhittier. During the 1964 earthquake there were sonme U S. Arny
fuel tanks that were ruptured and contam nated the soil. The
contam nated soil still exists and while the government owns the
property it's the responsibility of the U S. Arny. As soon as
the property transfers to private hands, the US.  Arny's

responsibility is absolved. M. Mackinnon indicated that the
contam nation [at the river terrace project] was the result of
practices of the tine. He related his understanding that the

contam nation is contained, although a disturbance could cause
it to mgrate and no one wants the contam nation to mgrate into
t he Kenai River

REPRESENTATI VE WOLF comented that this isn't the place to go
into the history of this. Representative WIf further comrented
that he has tried to warn DOT&PF and keep the departnent out of
this.

REPRESENTATI VE Cl SSNA questi oned how [the river terrace project]
could go forward.

MR. MACKINNON clarified that the contamnation of the soil is a
separate issue, and the contamnation is in a different
| ocati on. He said he understood this legislation to allow use
of a portion of the property for the construction of the new
bri dge.

Nunmber 0826
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REPRESENTATI VE WOLF explained that a portion of the property is
being used as tenporary access to construct a tenporary bridge
in order to construct the new bridge. Therefore, a tenporary
bed is being laid down over the contam nated soil. He noted
that working over the contam nated soil could, in the Departnent
of Environnmental Conservation's worst case scenario, result in a
difficult situation [in which the contam nation m grates].

CHAI R MORGAN questioned whether the discussion is going beyond
the scope of the |egislation.

REPRESENTATIVE CISSNA surmsed then that passage of this
| egislation wouldn't conpronise the comunity or the river.
Therefore, the state would need its rights-of-way, but not at
the sake of the comunity.

REPRESENTATIVE WOLF said that [this legislation] wouldn't
conpromse the river or the comunity. However, it could
conprom se the property owner(s).

CHAIR MORGAN, upon determning no one else wished to testify,
cl osed public testinony.

REPRESENTATI VE WOLF stated that he would object to reporting
CSSB 382(CRA) amfromcommittee.

REPRESENTATI VE KOIT indicated that he was speaking on behalf of
t he mayor of Anchorage when he noted that the C Street extension
is an inportant project to Anchorage. Therefore, he said that
the mayor of Anchorage would appreciate Representative Ci ssna
maki ng the notion to report the legislation fromcommttee.

Number 1064

REPRESENTATI VE CI SSNA noved to report CSSB 382(CAR)am out of
commttee with individual recomendations and the acconpanying
zero fiscal note.

REPRESENTATI VE WOLF obj ect ed.

A roll call vote was taken. Representatives Cissna, Kott, and
Morgan voted in favor of reporting CSSB 382(CRA) am
Representatives Wl f voted against it. Therefore, CSSB 382(CRA)
am was reported out of the House Comrunity and Regional Affairs
Standing Conmttee by a vote of 3-1.
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REPRESENTATI VE WOLF explained that his objection is related to
the concerns of the private property owner in Soldotna, possible
litigation, and the cost to the state for that.

REPRESENTATI VE KOTT nentioned that he wasn't famliar with the
[river terrace project] and thus would like to work wth
Representative Wl f on the matter.

ADJ OQURNVENT
There being no further business before the commttee, the House

Community and Regional Affairs Standing Conmttee neeting was
adj ourned at 6:18 p. m
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