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SENATE BI LL NO. 372

"An Act providing for and relating to the issuance of general

obligation bonds in a principal anmpbunt of not nore than

$160, 130,000 for the purpose of paying the cost of state

transportation projects; and providing for an effective date.™
MOVED CSSB 372(TRA) OUT OF COW TTEE
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SB 372 — No previous action to record.

HB 528 — No previous action to record.
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HB 175 — No previous action to record.
HB 271 — No previous action to record.
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ACTI ON NARRATI VE

TAPE 02-23, SIDE A
Number 001

CHAI RMVAN JOHN COANDERY cal l ed the Senate Transportation Conmttee
neeting to order at 1:43 p.m Senators Ward, W/ ken and Chairman
Cowdery were present. The first order of business to cone before
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the commttee was SB 372.

#SB372
SB 372- TRANSPORTATI ON_BONDS

MR DON SMTH, staff to the Senate Transportation Conmttee,
informed nmenbers that SB 372 would put a proposal before the
voters on the Novenber 2002 ballot to fund 14 transportation
projects around the state through the sale of bonds. He I|isted
the 14 transportation projects listed in the legislation and said
the total cost will be just over $160 mllion.

SENATOR WARD noved to adopt Anmendnent 1, which would delete the
existing item nunber (10) on page 2, line 28, and insert a new
item nunber (10) Eagle River, AOd denn H ghway MP 0-18.7. The
anendnent woul d also add item nunber (15), the Matanuska-Susitna
Fairview Loop Path for $1,310,000 and item (16), which would be
the Nash Road Rehabilitation project in Seward for the anount of
$2, 605, 000.

SENATOR ELTON objected for the purpose of discussion and asked
for an explanation of why the Trunk Road was being dropped and
new proj ects added.

SENATOR WARD explained that the new projects are a higher
priority of the Senators from those areas who have a better
know edge of what is needed. He said that Mle 0-18.7 on the Ad
A enn H ghway travels up toward the Knik River and is a part of
the old Alcan Hi ghway. It has not been inproved since the new
hi ghway was built. He added that item (15) was requested by the
Senator fromthat area, who said it is a high priority. He said,
regarding item 16, the Nash Road Rehabilitation is one of
Seward’ s highest priorities.

SENATOR ELTON pointed out that the adoption of Anmendnent 1 wll
require a title change.

SENATOR WARD noved a conceptual anmendnent to adjust the title to
reflect the new appropriation anounts and asked for unaninobus
consent .

CHAI RVAN CONDERY not ed that Anmendnent 1 was not yet adopted.
SENATOR WARD wi t hdrew hi s conceptual anendnent.

CHAI RMAN COWDERY asked if there was continued objection to
adopti ng Anendnent 1. There bei ng none, Anendnent 1 was adopt ed.
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SENATOR WARD noved to change the title of SB 372 as anended to
reflect the new dollar anobunt resulting from the adoption of
Amendnent 1.

CHAI RVAN COADERY announced that wthout objection, the title
woul d be changed.

SENATOR ELTON noved to adopt Anmendnent 2.
SENATOR WARD obj ect ed.

SENATOR ELTON expl ai ned that Anendnment 2 would add a total of $35
mllion for the fast ferry project. If adopted, the bill title
woul d have to be adjusted again. He infornmed nenbers that one
fast ferry has been approved; Amendnent 2 would allocate dollars
for a second fast ferry. Anmendnent 2 would require changes on
page 2, lines 10 and 21 (to add a project description), page 3,
line 6, and page 4, |ine 1.

CHAI RVAN COWDERY not ed that objection was naintained therefore a
roll call vote was taken. The notion to adopt Amendnent 2 failed
with Senator Elton in favor and Senators Ward, W/ ken and Cowdery
opposed.

CHAl RMAN CONDERY noted that no one else wished to testify on the
bill as anended.

SENATOR W LKEN asked if the other body was deliberating conpanion
| egi sl ati on.

[ No response was audi bl e.]

SENATOR WARD noved SB 372 as anended, CSSB 372(TRA), from
committee with individual recommendati ons.

CHAI RVAN COWDERY announced that people were waiting to testify
vi a tel econference.

SENATOR WARD withdrew his notion to nove CSSB 372(TRA) from
conmittee.

CHAI RVAN CONDERY t ook public testinony.

MR KEVIN RITCH E, Al aska Muinicipal League (AM.), thanked the
commttee for taking action on the bill

MR. M KE SCOIT, representing the Minicipality of Anchorage and
the AM., thanked nenbers for introducing the bill and said a
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statew de transportati on package is an AML priority.

There being no further testinony, SENATOR WARD noved CSSB
372(TRA) fromconmittee with individual recommendations.

CHAI RVAN COADERY announced that w thout objection, CSSB 372( TRA)
noved from conm ttee.

SENATOR TAYLOR asked if the funding for the three roads in
Anchorage will anmount to $88 million, while the road resurface in
Ket chi kan wi || anpbunt to $600, 000.

CHAl RMAN CONDERY noted the bill also contains $5.5 mllion for a
road in Sitka.

SENATOR TAYLOR said that road was supposed to have been built
already as it was funded once in the past.

SENATOR ELTON said his eyes nust be getting old as he didn't see
any Juneau projects |isted.

CHAI RVAN CONDERY announced that with no objection, the bill noved
fromcomittee.
#

#HB 528
#HB 175
HB 528- STATE REI MBURSEMENT CAPI TAL PRQIJECT DEBTS
APPROP: PONER PRQJIECTS BONDS

CHAl RMAN COWDERY announced that he woul d appoint a subcommittee,
chaired by Senator Ward, to work on HB 528 and HB 175.
#

The comm ttee took up CSHB 271(JUD).

#HB271
CSHB 271(JUD) - CAP_ON _AVI ATI ON_ACCI DENT PUNI TI VE DAMAGES

CHAI RVAN COWNDERY asked if anyone wshed to testify on CSHB
271(JUD) .

MR, KIP KNUTSON, representing the Alaska Air Carriers Association
(AACA), infornmed nenbers that the AACA is in support of CSHB
271(JUD) because of the situation occurring in Al aska regarding
i nsurance premuns for air carriers. The industry believes the
aviation infrastructure is in peril because of steadily rising
I nsurance costs. CSHB 271(JUD) attenpts to change that
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environment. He acknow edged it is frustrating for all involved
that there is no solid answer as to what inpact this |egislation
wi Il have on insurance rates. CSHB 271(JUD) contains a tool used
by plaintiffs when they approach an air carrier. Mst air
carriers carry liability insurance but do not insure for punitive
damages. During a negotiation, a plaintiff often comes forward
and says he or she wll sue for punitive danages as well as
liability. Because carriers do not have insurance for punitive
damages, they are nore notivated to persuade the insurance
conpanies to settle at a higher amount or to the limts of their
liability policies to avoid punitive clains, whether those clains
are legitimate or not. He said that procedure is not easily
verifiable wth statistics but he could provide attorneys who
woul d validate that is the practice.

MR CHRIS KNIGHT infornmed nenbers he is staff to Representative
Hal cro who chaired a House Labor and Commrerce subcommttee on
this issue last year. He said the subconmttee studied a nunber
of aviation industry issues. That industry is plagued by high
i nsurance rates. After studying several options, the subconmmttee
drafted this |egislation.

REPRESENTATI VE ANDREW HALCRO, District 12, told nenbers that the
House Labor and Comrerce subconmittee spent a great deal of tine
| ast year |ooking at problens in the aviation industry in Al aska.
That industry is, beyond question, in peril. The subconmttee
identified three areas that need assistance to stabilize this
industry to protect rural communities and our neighbors in the
busi ness that depend on it.

The first area is in regard to industry reforns in education and
training. Those reforns are being achieved through the Medallion
Program The University of Alaska has nade a trenendous
investnment in flight simulators for training and is doing a good
job to increase enrollnment in that area. He explained a
consortium of private aircraft conpanies created the Medallion
Program to recognize and award excellence in operation,
mai nt enance, and flight safety procedures. That consortium has
worked with the Federal Aviation Admnistration to design
voluntary inprovenents in flight safety.

REPRESENTATI VE HALCRO said the second area of concern relates to
i nsurance pooling and access to aviation insurance markets. An
i nsurance pool would have to be capitalized to the tune of $20 to
$30 mllion so that small aviation conpanies can band together.
The State of Al aska does not have that nobney to spare.

REPRESENTATI VE HALCRO said the third area of concern has to do

SENATE TRA COW TTEE - 6- May 7, 2002



with tort reform which is one of the nbst inportant conponents
of controlling costs. Attorneys in Al aska have used the threat of
punitive damages to get a higher settlenent. CSHB 271(JUD) wi |
identify and Iimt the exposure of aircraft conmpanies to punitive
damages. He noted the legislation has trenmendous industry
support, as well as support from the Division of Insurance. He
recounted a case in Barrow a few years ago in which the insurer
believed its exposure was a couple of mllion dollars. The
exposure ended up being significantly higher because the judge
allowed the plaintiff to pierce the ceilings in the limts. He
explained that CSHB 271(JUD) wll provide the industry wth
serious help. He said he believes tort reformis a responsible
and reasonabl e step to address the needs of the aviation industry
i n Al aska.

SENATOR TAYLOR asked Representative Halcro to explain how
puni tive damages played into the Barrow case.

REPRESENTATI VE HALCRO said it had nothing to do with punitive
damages but it set a precedent. He noted the insurance conpany
was under the inpression that it had exposure of Y but:

they went to court and the judge allowed, through the
suit, the judge allowed themnot to be liable for Y but
actually pierce those |limts and said oh, you can sue
for other damages. So it was just — what the case did
was the case highlighted the fact that there needs to
be sonme understanding with regards to the |aw so when
t hese insurance conpanies that are few and far between
witing for this industry, sit down and |ook at
evaluating a policy and look at issuing a quote, they
understand what their risk exposure is for this market.
And that lawsuit drew seriously into question what
exactly their risk was at the end of the day if there
was an acci dent.

SENATOR TAYLOR replied, “In essence, the answer to nmy question
is, punitive damages in this bill has absolutely nothing to do
with the Barrow case, does it?”

REPRESENTATI VE HALCRO said that is what he just said.

SENATOR TAYLOR noted the Barrow case “was a | ousy job done by the
people witing up the releases for the insurance conpany when
t hey thought they had settled the case.” The conpany found out it
had not taken care of the rest of the heirs, who were then
allowed to bring litigation against the conmpany. That is why the
exposure extended. He said everyone doing aircraft litigation
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knows better after the case and, as a consequence, they draft
their releases. He said he knows for a fact that Al aska Airlines,
in settling Flight 261 fatalities, is drafting its releases in
such a way that it includes all of the heirs and |iving nenbers
of each famly so that it knows it has a conplete settlenent. He
mai nt ai ned t hat what ever aberrati on was caused by the Barrow case
has al ready been resolved within the industry and everyone now
knows how to settle such cases.

SENATOR TAYLOR asked Representative Halcro what he based his
assunption on regarding the use of the threat of punitive damages
to get higher court settlenents. He indicated that M. Lohr of
the Division of Insurance did not nention that aspect of the
problemin his letter.

REPRESENTATIVE HALCRO said the fact is the out-of-court
settlenents are sealed so no enpirical data is available to show
that because of punitive damages, the awards were higher.
However, testinony frominsurance carriers is avail able.

SENATOR TAYLOR stated the |legislature enacted a significant tort
reformbill before Representative Halcro cane to the |egislature.
Every single insurance conpany that supported the bill told the
| egislature at that time that tort reform would result in
dramatic reductions in rates. That has not happened. The
| egi slature heard two years of testinony about specious |awsuits
that were filed, for exanple, people were being awarded mllions
of dollars over spilled cups of coffee. The |egislature wanted
verification so it required a docunent to be filed with the
Judi ci al Council when a case is settled, containing the anmount of
the settlenment and attorneys’ fees. Those docunents are not
sealed and they are reviewed to determ ne whether specious suits
are being fil ed.

REPRESENTATI VE HALCRO said the Judicial Council reported that
half of the eight awards for punitive damages were for anounts
bet ween $15, 000 and $100, 000. Four sets of punitive damage awards
exceeded $100,000. The highest three awards ranged from $2.6
mllion to $150 mllion. He told nenbers that as soneone who grew
up in a famly business, he has seen these types of |lawsuits. He
and others in the private sector see tort reform as a very
reasonabl e and practical approach to creating an environnment that
is not only safe to do business in, but encourages free market
devel opment. He pointed out when you have testinmony from smal

avi ati on conpani es whose livelihoods are in their fleet and they
provi de specific exanples of where their insurance prem uns have
gone up, he believes it is in the legislature’s purview to
“tweak” the rules to provide a better level of fairness. He added
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that the National Institute of Occupational and Safety Hazards
(NI OsSH) averages show that people are conpensated 3.2 tinmes nore
for aircraft accidents than they are for autonobile accidents. He
said considering the inportance of the role that aviation plays
in Al aska, legislators should respond to this dilemua rather than
carry on a dialog arguing the nerits of tort reform

SENATOR TAYLOR suggested there is no dialog between he and
Representative Halcro on tort reform because that is not what the
bill does, according to Representative Halcro’ s response about
t he Barrow case.

REPRESENTATI VE HALCRO said with regard to the Barrow | awsuit, he
meant to link tort reformto the uncertainty that exists in the
aviation insurance industry and the reason it is so difficult to
find underwiters in this market.

SENATOR TAYLOR said he was asking about the bill before the
commttee, which he is limted to. He asked which insurance
conpanies in Al aska are providing punitive danage insurance.

REPRESENTATI VE HALCRO deferred to Kip Knutson. He suggested that
Al G might offer punitive damage insurance.

SENATOR TAYLOR comrented that to his know edge, one can’'t buy
insurance for punitive danmages because punitive danages are
awarded for conduct so malicious or egregious that, except for
the fact that there is no crimnal |aw against that conduct,
soneone should be thrown in jail. He said he did not know that
i nsurance conpanies were willing to wite insurance policies so
that people could act egregiously and recklessly. He said he
woul d appreciate an explanation of how insurance conpanies are
witing punitive damage policies.

MR. KNUTSON told nmenbers that just a handful of conpani es nmanage
to get sone of that risk underwitten. ERA Aviation has insurance
for punitive damages, but it is by far the exception in Al aska.
He said the weakness in this whole discussion is that nost
carriers are uninsured, therefore their businesses are on the
line when punitive damage clains are brought. That is why the
owners and insurance conpanies are anxious to get this issue
settled. He said that just defending against a punitive damge
claimis enough to bankrupt a small business.

SENATOR TAYLOR asked Representative Halcro if his information
about litigation came fromthe Al aska Judicial Council. He asked
the nunmber of lawsuits in which punitive damges were requested
since this informati on began to be conpil ed.
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REPRESENTATI VE HALCRO r ead:

An Al aska Judicial Council report prepared for the
period of June 1, 1999 through Decenber 1, 2000 shows
that of the 2,354 civil cases with judgnents of $1 or
nore reviewed by the Council, only eight of the
judgnments included punitive awards, although parties in
488 of the cases requested them

REPRESENTATI VE HALCRO repeated the Judicial Council noted that
half of the eight punitive damages were for anounts between
$15,000 and $120, 000, and four sets of award exceeded $100, 000,
the highest three awards ranged from $2.6 to $150 mllion. He
said the concern is that although air carriers don't settle on
punitive damages, it is the nere threat of punitive danmages that
i ncreases the settlenents because there is no cap to the damage
awar d.

SENATOR TAYLOR said pursuant to CSHB 271(JUD), the cap would be
based on t he nunber of enpl oyees.

REPRESENTATI VE HALCRO said that is correct and the intent was to
protect the smaller carriers who are providing the nost critica
servi ces.

SENATOR TAYLOR indicated that a total of eight judgnments were
awar ded from 2, 350 cases.

REPRESENTATI VE HALCRO replied, “Those are the ones that were
specifically settled. The threat is the one where npbst of these
were settled and |I'm sure that those are not noted in the
Judi cial Council’s...”

SENATOR TAYLOR interrupted to say they were threatened in 488
cases but they do not know how many of those resulted in any
judgnment at all. He surmsed that half of those cases may have
been thrown out.

REPRESENTATI VE HALCRO said they also do not know how many were
successful in negotiating a settlenent. He said one could follow
that sanme logic along the lines of those who settled at a nuch
hi gher rate.

SENATOR TAYLOR r enar ked:

| just have a hard tinme understanding how, if you took
the same egregi ous conduct — let’s assune that we got
Alaska Airlines flight 261 and either as a matter of
policy or neglect they just quit greasing the jack
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screw in the back of the plane and the jury decides
that that nay have been intentional, that they may have
decided to cut back on maintenance. | nean who knows
what the facts are going to turn out there? And then
the jury has to find a whol e standard under Al aska | aw
of conduct, which is egregious conduct and reckl ess and

disregard of life and so on. So the jury finds that
very high standard and then the jury is going to be
instructed — yea, the conduct was really, really bad

and the conpany ought to be punished over and above
what the civil award is. W' re tal ki ng about puni shnent
noney here. The conpany ought to be punished but if
they were really egregious and had fewer than - what?
10, yea, 100 enpl oyees, 500 enployees, then apparently
we go to the size of the aircraft itself. If it is
really rotten conduct and they really ought to be
puni shed, they only get to be punished up to this
anount if they were flying in a small plane but the
very same conduct you get to punish them a whole | ot
nore if they were in a 737-400, huh? | don’t understand
how the difference in conduct — how the difference in
award has anything to do with the egregious conduct
that may be involved — or you just don’t care what the
conduct is, you just want a limt.

REPRESENTATI VE HALCRO said he certainly would not sinplify it
like that. He said the intent of the different levels is to
protect the smaller carriers because they seem to have a harder
time obtaining affordable coverage. He asked to explain the
challenges facing the aviation industry and the reason why
punitive danmages cone into play. He said, unlike other industries
where proving negligence is nore clear cut, studies show that 90
percent of the accidents in Alaska result from flying
uncontrolled into terrain. Wen pilots take off the weather is
fine but halfway to their destination the weather changes.
Certainly it is questionable as to whether that is punishable
conduct on the part of the pilot who made the decision to fly. He
noted that is the reason the subcommttee |ooked into education
and training. However, the fact is, aviators find thenselves in
sonme very difficult conditions due to changing weather and the
uni que geographic attributes of Al aska. Therefore, talking about
punitive damages in a case where soneone flew a plane into the
side of a mountain is different because of the challenging
environnent in which the industry conducts business. He said
there is a higher threshold of risk in getting on a small plane
in rural Alaska than there is in getting on a 727 in Anchorage.
He said this bill does discrimnate against the larger air
carriers but it is for a good public policy reason because the
intent is to protect the small carriers. In addition, it mrrors
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FAA regul ati ons.

SENATOR TAYLOR asked if there has been a single case in Al aska
i nvol ving an airplane accident and punitive damages.

MR, KNIGHT told Senator Taylor there is not one case that is
docunent ed, but he spoke with six trial |awers.

SENATOR TAYLOR interrupted M. Knight and repeated his question.
MR. KNI GHT replied, “Not that | could find in the building.”
SENATOR TAYLOR asked the sane question again.

MR. KNI GHT said there are none.

SENATOR TAYLOR asked, if there are no cases in the entire history
of the state in which punitive danages were ever awarded, how
this legislation is supposed to act as the savior of the aircraft
industry on a liability that has never been found in the history
of this state and for which only one carrier can even get
i nsur ance.

REPRESENTATI VE HALCRO said it is not so nuch the application of
these punitive damages, it is the threat of them The threat is
not documented but through individual testinony he has heard over
the course of this bill, that threat is not only very preval ent
but also a very harsh reality for the aviation industry right
now. He suggested Senator Taylor discuss the nmatter with Bob
Jacobsen (ph). He said he would not argue court facts wth
Senator Tayl or but he would argue that people in the industry see
an inportant application for this |egislation.

SENATOR ELTON thanked Representative Halcro for providing
extensive backup materials to commttee nenbers. He referred to
an Associated Press story from February 2002 in nenbers’ packets
and noted that an airline author and forner insurance broker was
quoted in that story. That person essentially said that one of
the problens facing the snmaller airline industry is that
i nsurance conpanies were able to afford to take sonme |osses
because they were making profits on the stock market. Senator
Elton said he assunes that because the stock market is down,
there is a profit consequence to the insurance industry. The
| egislature w il be adopting punitive damage |imts if CSHB
271(JUD) is adopted, but he is curious what will happen when the
stock market starts to go up again. He noted insurance conpany
profits could go back up and a percentage of those profits may be
passed on to the consunmer. However, Senator Taylor alluded to the
fact that after tort reform was enacted by the |egislature,
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i nsurance conpany profits went up and stayed up but premuns did
not decrease. He asked Representative Halcro if he thought about
a sunset provision for this |egislation.

REPRESENTATI VE HALCRO said he had not but he was not opposed to
di scussing one. Wth regard to the insurance industry, he said
the Division of Insurance reported that in 1998 insurance
conpanies lost $1.30 for every dollar they wote in prem uns and
they were allowed to recover those |losses through gains in the
stock market. He said he believes at this point in time the
| egi slature needs to do whatever it can to help the aviation
i ndustry. He said he | ooks at the nunmber of communities that are
solely served by air and the nunber of small airlines that no
| onger carry passengers and only haul cargo because of the
expense. He noted that health and safety issues are involved and
that the legislature needs to give this industry the benefit of
the doubt. He said he would not oppose adding a sunset date to
the bill.

SENATOR ELTON asked how the subconmttee canme up with one bill
when it addressed a broad array of issues.

REPRESENTATI VE HALCRO said the [House] Judiciary Committee
di scussed the option of tying the liability cap to the Medallion
Program to create an incentive within the industry. However,
according to the Departnent of Law, the |egislature cannot set
policy and tie it to “a Chanber of Commerce criteria” as there is
no connection or enforcenent. He said the industry is enbracing
the training changes right now and he does not believe it is the
| egislature’s role to get involved in requiring nore education
He repeated the reason the subconmttee did not incorporate any
of the other issues into legislation is because they felt it
woul d be very difficult to tie a public policy call to private
i ndustry action doctrine.

TAPE 02-23, SIDE B
2:30 p.m

SENATOR ELTON said that Alaska s airline industry has significant
problenms and this legislation takes a very narrow view of how to
address those problens. He expressed concern that he has not seen
a benefit to insurance consuners that resulted fromthe work that
was done on tort reformfive or six years ago.

SENATOR W LKEN said he was having a little trouble “connecting
the dots” and asked Representative Halcro to explain the sentence
on his sponsor statenent that reads, “ln any liability case
resulting in conpensatory danages (loss of work, life, future
wages, etc.), punitive damages are always used as a hammer to
| ever age hi gher damage awards.” He asked how that can be if, as
Senator Taylor stated, there are no punitive danage awards for
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aircraft accidents in Al aska. He then asked if a cap would drive
up the cost of travel.

REPRESENTATI VE HALCRO repeated that, according to the Judici al
Council, a handful of cases were settled with punitive danmages.
However, the problem is the threat of those punitive danmages.
Because there is no existing limt on punitive damages, attorneys
say if a conpany doesn’t agree to settle for a certain anount,

they will take the case to court. This bill will put a ceiling on
how much one can claimin punitive danages. He said he does not
see how this bill would increase the cost of air service; he sees
how it wll help because insurance coverage wll be nore

af f or dabl e.

SENATOR W LKEN said if this bill takes effect, conpanies wll
still insure for conpensatory damages but there wll also be
anot her bucket of noney that the |lawers can collect from - the
punitive danmage coverage. He said the bill wll open up the
ability to get that noney and soneone will have to pay for that,
which will drive up the cost of transportation. He said he stil
fails to see the need for the bill

SENATOR TAYLOR said that a subtle distinction was nmissed in the
previ ous exchange. He comment ed:

A lawsuit is brought for conpensatory damages. That'’'s
the only thing Senator WIken has insurance for. He
can’t buy punitive damages insurance and 1'd really
like to take a look at what ERA s punitive danage
insurance really protects them from because |’ ve never

heard of it before. |1’ve only been around the state
about 40 years now but 1’ve never heard of it. You
can't buy it as far as | know. Gary certainly can’t buy
it. I can’t buy it. M air carriers, especially the

smal |l guys that are going under in Ketchikan that |
really think need to have sone help and | want to help
them they can’t buy punitive danage insurance because
it doesn’'t exist.

So here’s what happens. An air crash occurs. You're
running the conpany. You get sued. You get sued for
conpensat ory damages and you have coverage for that. In
fact you're required by our |laws to have up to $150, 000
a seat coverage for that. So you’ ve got the coverage
and you call wup your insurance man and say M.
| nsurance Man, please defend ne. That’s why | bought
this policy. And the insurance conpany cones in and
says, Gary, we can defend you and we will defend you in
the conpensatory aspects of the case but you nust
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understand, we reserve our rights to be limted only to

our policy — you guess at a mllion dollars coverage or
whatever — we reserve our rights and we wll not be
liable for, nor will we pay any defense costs for,

al | egati ons agai nst you for egregious, horrible conduct
called punitive damages. You have to cover that on your
own.

Here’ s what happens to you. The plaintiff’'s side cones
to you and they say, Gary we’'d be willing to settle
with you for policy limts. You know, two people killed
and the rest of themmmained up for life. W’ re willing
to settle for the 150 grand — the policy limts. But
your insurance conpany refuses to settle for that
anount and if we have to go to trial we are going to go
after punitive too, which nmeans now your life is
hanging in jeopardy because the insurance conpany has
refused to settle within policy limts. That's what’s
happeni ng, Andrew. That’'s what happens every day out
there. For the area of your life you re not insured for
that they can still conme after you on, either excess,
nore conpensatory than what you bought coverage for, or
for punitive, yes, that will be threatened.

At that point you turn around and you threaten your
carrier back and you say look, | paid for this policy
for you to cover us and now because you guys want to
settle for a nickel on the dollar with them and you
want to force them to trial, if you force them to
trial, | could |lose the whole farm So you wite thema
|l etter that says you either settle for policy limts,
or I’mgoing to sue you on breach of the contract that
we have between you and I with the insurance conpany.

At this point, the insurance conpany starts getting a

little cold feet because they know you' |l settle with
the plaintiff. You Il give them an offer, a judgnent.
You will then hand over your contract of insurance to

the plaintiff and say, you go sue these guys. They
woul dn’t represent ne and they jeopardized ny life and
ny famly here when they should have settl ed.

This is a bunch of whining by the insurance industry
who | oves to be able to jeopardize the Gary WI kens and
the Robin Taylors and keep us hanging out on the edge
of the linb so they can negotiate a |ower settlenent
with the plaintiff. Been there, done that on both sides
because | represented nore insurance carriers than |
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ever represented plaintiffs so | know exactly how that
systemworks. It does have an effect.

All this is going to do is provide the insurance
carrier with a cap. That's how that system works. It
does have an effect. Al this is going to do is provide
the insurance carrier with a cap beyond which - |
should say provide Gary with a cap beyond which he’s
still going to go bankrupt anyhow. They cone in and
they threaten $300, 000, $500,000 per seat and you're
only carrying $150,000 per seat insurance. Gary's stil
in exactly the sane position, Representative Halcro, as
he was before. H's whole equity in his business could
be | ost because his insurance conpany wants to offer 50
cents on the dollar to walk away w thout paying full
policy limts.

REPRESENTATI VE HALCRO responded that is a good anecdotal story
but the Division of Insurance’ s nunbers show that these carriers
are not settling for a nickel on the dollar. He noted in 1998,
i nsurance carriers paid out $24 mllion when they only took in
$14.7 mllion in premuns. That fact, as well as the other back-
up information received from the Division of Insurance, clearly
proves that this is an industry that is not getting away wth
settling for a nickel on the dollar. This is an industry that has
suffered real |osses that are translating into higher prem uns.
The operators are saying those premum increases are affecting
t hei r busi nesses.

SENATOR TAYLOR said he hopes he and Representative Halcro can
agree on one thing, that being that in each of those given years,
when the settlenents were finally resolved with conpensatory
damages only, a lot of people were killed. That is why those
nunbers are so high. There is not one single award of punitive
damages in Al aska. He noted a basic conpensatory policy includes
both haul coverage and liability so a good portion of that nunber
is for haul coverage. He stated:

Where in the world we can solve this problem by nerely
limting, as | used the exanple, Gary’s individual risk
over and above what his current policy provides him

the leverage is still going to be there and it’s stil
going to be significant and the insurance conpany’s
still going to get the same letter back. It’s going to

say, please defend ne, quit hol ding nme hostage.

REPRESENTATI VE HALCRO noted that Senator Taylor just admtted
that punitive danmages are used as |everage. He said the problem
is that one has to take a | ook at the unique application to this
i ndustry. He responded:
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| nmean you get a plane load up in weather and hal fway
there sone weather socks in and you know, you're
| ooking at conpensatory damages and then all of a
sudden it’s well, you know, you' ve got a 28 year old
pilot that flew into the side of a nountain because of
bad weather, that’s punitive damages. You know that’s
going to be — that’s punitive damages. That needs to be
puni shable and there are certainly those of us that say
that, you know, along with risk needs to conme a little
bit of flexibility when it cones to regards of
exposure. | mean, you know, this is being used as a
| everage and this is hurting real people who own real
busi nesses out there.

CHAl RMAN CONDERY asked if anyone else wished to testify. [There
was no response.] He announced that he would hold CSHB 271(JUD)
for further work. Wth no further business to cone before the
commttee, he adjourned the neeting at 2:44 p.m

#
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