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ACTI ON NARRATI VE

TAPE 02-07, SIDE A

CHAI RVAN JOHN COANDERY cal l ed the Senate Transportation Conmttee
neeting to order at 10:04 a.m Present were Senator WI ken, and
Chai rman Cowdery in Anchorage. Senator Elton was present in
Juneau participating via teleconference. Senator Taylor arrived
at 10:10 a.m

CHAI RVAN CONDERY said they were there to take testinony on the
i ssue of contractor clains. He said it was going to be infornal
and invited the participants to take a chair at the table if they
were going to be involved. He said if you can’t get a soft chair
get a hard chair, that way the neeting won't last quite so |ong.

Everyone went around the table and introduced thensel ves.
e Chairman John Cowdery, Chairman of the Senate Transportation
Conmittee.
« Senator Gary WIlken, 6'" year representing West Fairbanks in
t he Senate. He is a wholesale food distributor and a part
time tenporary politician.

e Senator Taylor, Senator from Wangell and nenber of the
Senate Transportation Committee.

 Dave Eber| e, Regi onal Director for Depart ment of
Transportation and Public Facilities (DOTPF), Centr al
Regi on.

e CGordon Keith, Drector of Construction and Operations for
Department of Transportation and Public Facilities (DOTPF),
Central Region.

« Mark OBrien, Chief Contracts Oficer, Departnent of
Transportation and Public Facilities (DOTPF), Comm ssioner’s
O fice in Juneau.

 Dick Cattanach, Executive Director, Associated GCeneral
Contractors (AGO).

e Sam Baker, Attorney, Law firm of Oes, Mrrison and R nker
and Baker; a large portion of their law practice is in
construction clains. A nunber of contractors they have done
busi ness with have had cl ai ns agai nst DOTPF.

e Kevin Brady, with AQes, Mrrison and Ri nker and Baker.

e Linda N Silenski (ph) Henrikson, President and CEO of
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Li nder Constructi on. She was born and raised in Al aska as
were all her ancestors before her for as far back as they
can be traced. She and her husband have been doing
construction together all across the State of Al aska for
over 20 years.

e D.J. Witman, GCeneral Mnager, Seward Ships Drydock in
Sewar d. They contract (indiscernible) for DOIPF and
mai nt enance projects.

e Jerry Koenig, Project Manager, Swalling Construction Co.

* Andy Romi ne, Operations Manager, Swalling Construction Co.

* Jim Psenak, Owner, Jim Psenak Construction.

e Dan Libbey, Attorney, Oes Mrrison and Ri nker and Baker.
He was there on behalf of the Associated Builders and
Contractors of Al aska (ABC) as well.

SENATOR W LKEN said in the interest of full disclosure, he and
M. Baker played junior high school basketball together in
Fai r banks and had been friends for a long tine.

SENATOR TAYLOR said he had the honor of litigating a natter with
M. Brady. They concluded and resolved that matter so he has had
an adversarial relationship with the firm

CHAl RVAN COWDERY asked those people on-line to introduce
t hensel ves.

e Larry Smth, President of D& Construction Conpany Inc.
They have been in business for 20 years.

e Steve Dehart, B&R Fish By Products Inc. They are a general
contractor in Kodi ak.

e Avrum Goss, fornmer Attorney General representing hinself
from Juneau.

e Ed Martin, Geat Northern Construction at Kenai.

* Senator El t on, menber of the Senate Transportation
Commttee, said he would be sitting in at Juneau until his
caucus began.

CHAI RVAN CONDERY said they were going to have an informal hearing
to resolve and bring to light sone of the problens and perceived
probl ens. He said the Associated General Contractors (AGC) cane
to himwth this concern early on and supplied himw th a packet
of information. A letter in the file indicated there were ngjor
problenms in claimprocedures. Delays were commonpl ace; the costs
to litigate clains are pretty mnimal for the state but very
expensi ve for contractors. He hoped everybody would read the
file. He had a letter from the Comm ssioner of DOTPF and asked
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soneone from DOTPF to start off.

MR DI CK CATTANACH, DOTPF, said his letter dated January 9'" was
in response to a call from Chairman Cowdery. Chai rman Cowdery
had a copy of the Swalling claimand had asked how extensive the
probl em was and indicated an interest in having a hearing. M.
Cattanach indicated to Chairnman Cowdery what he thought the scope
of the problem was and how over the last two years they had been
working wth DOTPF on the problem He said he had not done a
good job indicating the amount of work that had been done in the
letter. He had with him a three-ring binder which represented
sone of the ongoing di al ogue and where they were at that point in
dealing wth the problem There had been novenent but
unfortunately the current systemwas still in place. Sone of what
AGC was going to recommend to the Transportation Commttee would
require and result in new legislation. He said DOTPF had been a
good partner and it had taken them two years to get where they
are. That was not necessarily all DOTPF s problem they both have
been busy and the work had not received the priority it probably
should have. He wanted to nmeke sure that everybody understood
DOTPF has acted in good faith on this issue.

CHAI RVAN COANDERY said his relationship wth DOTPF has been pretty
good, better than in the past. He thought the fact that the
comm ssioner was still the comm ssioner after all these years
said sonething in itself. He said he did not want to get into
the legal situation but wanted the participants to point out what
is wong with the system and nmake suggestions on how to inprove
it.

MR. MARK O BRIEN said DOTPF entered into a process three years
ago with AGC. They entered into a formal partnering agreenent
whereby they agreed to set out the guidelines for how their
agency interacts wth AGC on issues inportant to their
constituents that they want to bring forward to DOTPF. |t set up
a very successful franmework on how to deal with problens. There
had been a nunber of issues they worked through with M.
Cattanach and AGC and they expect to work through this and have
sone positive outcones.

DOTPF realized there are problens with the clains process and
there could be inprovenents. They had been working for two years
on that issue and it had taken |onger than they thought. They
started looking at three basic prem ses. Those are the three
things that AGC wants to work on with the clains process.

e Fairer in terns of selection of the hearing officers.

* Quicker in ternms of the entire process.
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e Cheaper, to try where they could to reduce the costs.

He said cheaper was probably the nost difficult one they had in
terms of an actual target because the clains process, if taken
all the way through the courts, is an expensive process. They
are struggling with that third target but thought they had sone
ideas that will inprove that.

MR. O BRIEN said the group together as a task group had devel oped
a draft document they was circulating anmong their respective
groups. It targets specific changes to the existing statute. The
proposed nechani sns they are | ooking at putting in place are:

* An arbitration option for contract clains at $100,000 or
| ess. The contractor would have the option of selecting
arbitration

e Clainms over $100,000 would have the option of arbitration or
the hearing officer process to be selected by nutual
agr eenent .

MR. O BRIEN explained that arbitration brought the idea of a
qui cker response on clains issues. They envisioned a nulti-
ti ered approach depending on the value of the claim It would
detail the level of docunentation in the claimand the anount of
time the arbitrator would have to nake the decision. This would
put sone guidelines around the process and the tinme franes at
three different |evels.

* Leave in place the option for the existing hearing officer
process.

 Suggest DOTPF adopt regul ations that govern the sel ection of
hearing officers and arbitrators.

* By regulation, introduce the provisions by which the
arbitrators and the hearing officers wll conduct these
cl ai s adj udi cati ons.

CHAl RMVAN CONDERY related a situation in the past where there was
concern about the choice of an Anchorage Minicipality arbitrator
The municipality claimed they paid his salary but he was
unbi ased. The contracting comunity thought the arbitrator knew
where his paycheck was comng from Chai rman Cowdery hoped if
they got into arbitration they would get a better balance than
the arbitrators he had experienced in the past.

MR. O BRIEN said the plan envisioned contractor participation in
a selection process for arbitrators and hearing officers.

CHAI RVAN COWDERY said this was an informal hearing and anyone
could participate. He asked they say their nanme and spell their
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| ast nane at |least the first time for the record.

MR. O BRIEN said when he started in that position one of the
i mredi ate changes he nade was in the hearing officer selection
process. That process now had i nput fromboth the contractor and
the state. That had been in place for over a year. No hearing
officer was selected unless they had been pre-approved by both
parties.

CHAI RVAN CONDERY sai d some clains had been in place |onger.

MR. O BRIEN said before he cane in and changed that process the
hearing officer selection process was sonething where they just
went and picked them He was not sure how they were picked.

SENATOR TAYLOR said he appreciated the comments and thanked M.
Cattanach for his sunmmary sheet. He thought it was very
obj ecti ve.

He said he was kind of shocked to hear that the only thing that
truly is available today is a hearing officer process.
Arbitration is normally and routinely wused throughout the
construction industry by every other entity he was aware of. He
asked if that was still the state’s position.

MR. OBRIEN said that is not the case. They had used arbitration
on a nunber of clains. It is an option allowed currently under
the statutes.

SENATOR TAYLOR asked if it was up to the discretion of the
departnent as to whether or not to wutilize that form of
medi at i on.

MR OBRIEN said it would require a nutual agreenment between the
departnent and the contractor.

SENATOR TAYLOR said he could not inmagine why any contractor would
not ask for arbitration because DOIPF prepared the bid
specifications. He asked if the bid specifications included the
option of asking the departnent for arbitration if they both
agr ee. He asked if that was part of the contract they were
sendi ng out.

MR. O BRI EN answered no.
SENATOR TAYLOR asked if that only happened sonetine |ater on when

sonebody had filed a claim He asked if DOTPF woul d then say
|l et’s get together and try to solve this through arbitration.
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MR OBRIEN said this process is listed in all of their bid
doctrines that go out on the street. He said there was a
provision in AS 36.30 that nentions sonething along the lines of
not hi ng precludes the use of arbitration in dispute resolutions.

SENATOR TAYLOR said they were free as a departnment to include
that as a basic elenent within their contracts if they w shed.

MR. O BRI EN said that was correct.

SENATOR TAYLOR said that would elimnate for all intents and
purposes the hearing officer process and the appeal from the
hearing officer and so on because both parties would have agreed
in the contract to binding arbitration.

He said he appreciated the list of DOTPF clains and appeals. He
was particularly concerned about those involving the Marine
Hi ghway System He referred to the claiminvolving the Kennicott
and Halter Marine, the original builder of the vessel. He was
told at one tinme they had clains of somewhere in the nei ghborhood
of $30 to $40 million.

MR OBRIEN said it was as high as $50 nillion

SENATOR TAYLOR said $50 million on a $90 nmillion boat. The |ist
indicated it was settled 11/26/01. He asked what the settl enent
was.

MR. O BRI EN said there was a $500,000 total increased payment to
Halter Marine. It actually was less than that with noney DOTPF
owed them for sone additional work they had done.

SENATOR TAYLOR said the claim that was filed by the Ketchikan
Shi pyards for work on the Colunbia was not |isted.

MR. O BRIEN said that was correct. It wouldn't be |isted because
it is not a claimthat had been appealed to the conm ssioner’s
of fice. He explained the original dispute is handled at the

project level so within each region as the dispute arises it is
attenpted to be informally resolved. Then there is a series of
escalators that take it up through a formal contract officer
decision that is issued by the region. In the case of the
Colunmbia there was never a formal claim filed so not only was
there not an appeal to DOTPF there was not a claimat that tine.
There was intent to claim

SENATOR TAYLOR said what actually happened was they brought in a
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settlenment judge to sit down with the two sides and the result of
that was DOTPF paid $1.5 million of that claim He said probably
nore inportant to him than the anount actually paid was the
stipulation by the departnent that they woul d sel ect an expert in
the maritine contracting, design and engineering field and have
that person review the entire process of contracting on marine
vessel s that DOTPF Marine H ghways had been going through. He
said that was his wunderstanding of the stipulation in the
agr eenent .

He said if you read the press on that, DOITPF was constantly
telling the people in Senator Taylor’s district that Ketchikan
Shipyards had no valid claim that they were exercising their
rights for |iquidated danages. DOTPF of course had all the
bonding tied up for Ketchi kan Shipyards during that entire period
of tine. That neant they did not have any bonding capacity to
bid on any of the ships scheduled to cone up for nmintenance in
that facility. Had the nmatter not been resol ved when it was DOTPF
woul d have acconplished the bankruptcy of the third operator in a
row in that state facility. He thought the political
enbarrassnent got to sone people and sonebody finally sat down
and said they need to get it resolved so it got resol ved.

SENATOR TAYLOR said they were |ooking at a resolution com ng out
that basically had DOTPF admtting that they need to have their
entire contracting processes reviewed by sonebody that knows what
they are doing with marine contracts. That to him was the nost
significant part of that settlenent. He said the reason they
were all sitting there was because the sane problem appeared to
be growi ng again, within the contracting field in general, across
the state. He asked M. O Brien to comment on that settlenent
and where they are with that expert and what advice, if any, had
he provided so far and what did DOTPF expect to conme out of that.

MR. O BRIEN said unfortunately he was at a di sadvantage because
he wasn’'t involved in the process nor had he ever seen or read
the settlenent. He said he did know that the marine industry is
a difficult industry in ternms of contracting. It had been
difficult when he was the contracting officer for the Alaska
Mari ne H ghway System a nunber of years ago. It has been fraught
with difficulties in ternms of getting ships in and out of yards
in a tinely manner. He said when you take a ship in you don’t
know until you open up the hatches what you have so, contracting
for that in advance, in a fixed price situation, is difficult at
best. He thought what Senator Taylor had seen in that case was a
recognition on the part of the departnment that it is always
wlling to look at it’'s contracting procedures. There are
alternate procedures in the marine industry that would benefit
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the departnment and the contractors and they were wlling to
consider them He said that was how he woul d characterize it.

SENATOR TAYLOR said the reason his state ended up paying an extra
$1.5 million and the reason his state did not collect any
| i qui dat ed danages was because inherent within the departnent is
a problemthat he had seen throughout his life in Southeast. The
problem is [the division of] design and engineering nakes
deci sions and when they actually get into the boat or onto the
ground they find out they were not good decisions and then they
are faced with having to nake a change order. There is a huge
reluctance within the departnent to admt it nade m stakes.
Maybe it is institutional pride or arrogance. The poor state guy
running the job on the ground has to get the job finished. He
tells the contractor to put in his claimand they will work it
out, just keep going. He said that was literally what happened
t hroughout the Colunbia contract. The design team and the
engi neering team actually required the purchase of various
nodul es and equi pnent that had to go into that boat. They knew
before they sent out those design specs that equi pment could not
be delivered within the time frames of the contract. They knew
they couldn’'t make that deadline but when the deadline cane,
boom George Capacci, GCeneral Manager of the Marine H ghway
Systemwas on the front page of the newspaper saying we are going
to get these guys because they owe this nmuch per day for not
getting the boat out. Senator Tayl or thought the biggest problens
he had seen were inherent within the departnent.

SENATOR TAYLOR said he watched road project after road project
get designed in Juneau w thout ever sending anybody down to
actually walk the ground and figure out what they were going to
do. He said the 3% Avenue bypass in Ketchikan was a $50 nillion
project all tied up and all screwed up and goi ng through conplete
redesi gn. They had to stop the contract in the mddle of the
wor K. He said he could show them road projects like that all
over his district. He asked what the departnent did for
accountability when sonebody screws up and costs the state an
extra $2 to $3 nillion on a job that shoul d never have happened.

MR. DAVE EBERLE said he could not say that he had encountered
that situation directly. He said if their engineers screwed up
he woul d be the one to stand up and say they had nmade a m st ake.
He did not try to hide m stakes they made and thought Chairnman
Cowdery coul d vouch for that on the airport. He was sitting down
with the contractor and dealing with the issues and they are
resolving them all very successfully. He said if they nmde a
m stake he is willing to admt it.
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SENATOR TAYLOR asked what happens with the personnel who nmade the
m st ake.

MR. EBERLE said he had not run into the problem where there was
sonebody who maliciously did sonmething wong.

SENATOR TAYLOR said he was not talking malicious he was just
tal ki ng about some guy doing his job as best he can but he bl ows
it.

MR. EBERLE said if he blows it they have to have soneone check
his work in the future. He can't fire a guy if he has made an
honest error.

V5. LINDA HENRI KSON said the problem she saw was the departnent

did not appropriately select a qualified person to adm nister the
job. She said her case was about a $3 million contract. The guy
on site directing them in their work had not graduated from
college. He had taken sone biology courses and was a quasi

fisheries biologist. The only construction he had been fam|liar

with was installing parking lot lighting fixtures. The bi ggest

contract their contracting officer had ever preforned was a
$250, 000 supply contract. None of the folks on the project were
qualified to adm nister the project. The only one qualified was
the original project engineer who was a Departnent of Fish and
Ganme enpl oyee. He reported to DOTPF but he retired. The fisheries
bi ol ogi st was inconpetent and testified so at the hearing officer

| evel . The contracting officer testified at the hearing officer

| evel he was not conpetent to adm nister the project.

CHAI RMVAN CONDERY sai d he had experienced simlar situations. One
of the things he wanted to look at closely in the future was
having the design done and carried through, as is done in the

private sector. If a project is privately designed, the design
peopl e and the engineering firmwould do the contract nanagenent
of the project. Sonmetinmes if that is not the case it kind of

i nvites problens.

MS. HENRI KSON said on her particular job the project nanager
Bruce McCurtain (ph), resigned early. Less than a week before he
resigned she had a telephone conversation with him where he
disclosed to her that Mntgonery Watson had a bond on that
particul ar project for $250,000. It was M. MCurtain' s opinion
in that tel ephone conversation that the state needed to go after
that bond. She said he retired and that was the | ast conversation
she had with him until two years later when they were at the
hearing officer |evel
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They al so did ad nauseam depositions, and Gordon Garcia testified
in his deposition contrary to what the letter from the state
says. Gordon Garcia testified they were payi ng Montgonery WAtson
to fix their design errors fromthe |iquidated damges that they
illegally withheld from her contract. When nenbers of the
Legi sl ature asked them where the balance of the noney for the
contract was, they were informed that they had spent it on
Mont gonery Wt son. She said they could check that with Senator
Torgerson’s office.

CHAI RVAN COADERY sai d he had asked DOTPF very late, at 4:00 p.m
yesterday afternoon, to supply this comrittee with a copy of all
the clains. It was too short of notice to prepare for this
hearing but he was prom sed they would prepare it for them He
wanted to know when the clains were filed and when they were
settled. He wanted that kind of information so they could do
better work. He thought that information from DOTPF would give
t hem enl i ghtenment on just how long it takes.

MR. SAM BAKER said there were eleven different cases on the |ist
and his office handled six of them There had been a nunber of
ot her instances over the |ast several years involving contractors
they represented on clains involving DOTPF, which were not on the
list. He said for various reasons he had no objection to that.

MR. BAKER said the problem they were dealing with is far nore
serious than what was being presented. He is the attorney for
Al aska Ship and Drydock and intimately famliar with the problem
i nvolving the vessel Colunbia. Early on in the dispute process,
after his firm got involved, he talked to Mark O Brien and was
satisfied that DOTPF through the Al aska Mrine H ghway System
(AVHS) recogni zed the seriousness of that problemfar sooner than
when the political aspects of it cane to the forefront. DOTPF
and its lawers got on top of it and genuinely worked the problem
to a nmutually acceptable solution. He said he was not sure that
woul d have happened if the political pressure had not cone to
bare but he knew they nmade a genui ne attenpt.

He said the problens they had gathered to talk about are very
different fromwhat happened in the Colunbia case. He would |ike
to see that kind of attitude reflected nore. Mark O Brien had
exenplified attenpts and attitudes that will help solve these
probl ens.

MR. BAKER said these problens had been going on for a long tine.
He had been active in representing contractors in Al aska agai nst
DOTPF for sone 30 years. Hs first major case was representing
the contractor who built the Juneau Quter Drive. It was a joint
venture of A & G and Stock & Grove, two very experienced old tine
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Al aska contractors. They had an enornously big problem with
approxi mately 300 changes that were attributed to design related
probl ens.

He said they needed to talk about the problens after the
contractor gets a contracting officer decision. That is the end

of the admnistrative process within the full control of the
departnment. Then conmes the appeal process through the hearing
officer. If that is not satisfactory, you go to court. At this

neeting they need to concentrate on the appeal process. He said
to keep in mnd, the way it works under the state spec, by the
tinme you get to the appeal process you are probably a couple of
years down the road fromthe end of construction. There are darn
few contractors, unless they are pretty well heeled, that can
even keep pace with that very |aborious, evocative, difficult
process.

MR. BAKER said in the Juneau Quter Drive situation they went to a
di spute review board and the three people, who were subservient
of the comm ssioner, ruled against them They went to court and
the departnent tried to enforce that adverse decision. The judge
told the state to |listen because he was going to give them an
opti on. The judge said they either go back and reconstitute a
fair, objective board or he was going to try the case de novo
right there. The departnent selected a fair neutral board. They
heard the case and awarded them about a mllion dollars and they
settled it on the steps of the State Suprene Court on very fair
ternms about six or seven years after the job was over. It was a
terribly |aborious process.

He had a nenorandum from one attorney general to another dated
Decenber 28, 1976. Hs firmhad gotten it through discovery in
that case. It tal ks about taking advantage of the superior
resources of the state and prevailing through the process of just
sinple attrition.

CHAI RVAN CONDERY asked himto distribute that copy.

MR. BAKER said Joe Perkins (Comm ssioner, DOTPF) is a long tine
personal friend of his and he had known Dave Eberle for a |ong
tinme. They were not talking about |ack of conpetence because
these people are extrenely conpetent. He said they were talking
about the | ack of systens able to assure tine after tine that due
process is going to be applied to each and every mmjor dispute.
In nost instances these things get so large that the ability of
the contractor to survive is at stake and they know it. DOTPF
has the ability, by postponing the ultinmate decision, to affect
the contractors’ ability to function. He said this adm nistration
is not doing anything Ilike what was set out in that
correspondence.
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He said another part of the puzzle is, in each one of these
cases, when they get to the hearing officer |evel, the Departnent
of Law (DOL) represents the departnment. As good as DOTPF s
intentions may be, they don't have any control over those
| awyers. Each and every one of those | awers has their own | evel
of subjective interests and bias and they have a significant
function in controlling what goes on.

He gave an exanple of a case where he represented a contractor
who had a $10 nillion contract on the Tok Cutoff. They
encountered a lot of change due to the varying nature of the
ground conditions in a couple of gravel sources. This resulted
inalarge claimof about $2.5 mllion. After getting an adverse
contracting officer decision they tried the matter in front of a
t hree- person board headed by Wody Johansson (ph). M. Baker
said M. Johansson’s reputation in DOIPF in Alaska was
magni ficent. After two weeks the board gave his client nothing.

They then went through five weeks of trial in Juneau before Judge
Al l an Conpton. The judge sunmoned the attorney general into his
chanbers on a holiday and basically forced the state to settle
with that contractor for 100 cents on the dollar. The judge told
the assistant attorney general he did not want to ever see himor
his conmpatriots back in his courtroomwith this pathetic |evel of
preparation. They were so confident based upon being able to
prevail in front of their own peers that they did not do much to
prepare for the trial.

MR. BAKER said those are historical exanples that set the stage
for what is presently going on. Under the current adm nistration
he had never seen such a terrific |evel of controversy going al

the way to the hearing officer |evel. He said it was great for
his |law business, they could hardly keep pace, but it was
frustrating and aggravating to have very Ilittle control in

assuring their clients they were going to get a fair shake
agai nst the departnent.

MR. BAKER said a few years ago he represented a contractor called
Summ t Paving who had a large contract in Fairbanks to construct
a |large highway project. They planned to dewater. The state had
in its possession information from the Departnment of Natural
Resources (DNR) that there was going to be a significant
restriction on dewatering permts. Hs client got the job,
applied for a permt and was turned down. He said that was not a
surprise to the state but the contractors who bid the job did not
know that. The hearing in front of the state’ s appointed hearing
officer lasted a couple of weeks. Her nanme was Ballou, a |oca

| awwer and she ruled conpletely against the contractor. They
appealed to the |local Superior Court and the decision was
reversed and shortly after that the matter was settl ed.
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The problem they have is going in front of a hearing officer

sel ected by DOTPF. He said they just have no confidence
what soever they are getting a fair shake. They were able to
persuade the Superior Court that they did not on a very m ninmum
standard of review. He said when going to court after an

adm ni strative decision the court cannot fully review it de novo,
they have to reviewit on a limted record.

MR. BAKER said subsequent to that there had been other nmatters.
For instance, Quality Asphalt Paving was termnated on a nmjor

hi ghway project in Fairbanks right after the job began. It was
thought that utilities existed in the right-of-way that would
interfere with that project. After there was sone postponenent

or suspension of work for a short period of tine, the contractor
submtted a significant claim for delaying the outset of his
project. DOTPF did not |ike that so they term nated the contract
for convenience, thinking it was just going to cost them whatever
the contractor had acconplished and he had not really done much
work. That resulted in about a $4 nmllion claim They went
through a full-blowm hearing. It was disputed to the hilt and the
hearing officer, a local Anchorage attorney who is one of the
finest construction lawers in the state, ruled in favor of the
contractor. That matter is on appeal in the State Supreme Court
because there are issues over sone aspects of the decision. They
would like to get the natter settled but they cannot because the
attorney general is in charge of that case. The attorney general
has sole discretion over what to do with it and there is no way
anybody is going to settle with them

MR. BAKER said he would like to see arbitration allowed across
the board. He thought arbitration would settle everybody’s
problem 1t would solve everybody' s concerns about objectivity
and time limts. Arbitration is designed to deal with both of
those concerns and it deals wth them extrenely well. |f DOTPF
doesn’t want arbitration and wants to maintain the hearing
officer process, it needs to arrange for letting the contractor
participate and assure that the hearing officer is going to be
obj ecti ve.

He said sonething also needs to be done at the contracting
officer level. He said in JimPsenak’s case it took a couple of
years to get a contracting officer decision and it was conpletely
adverse. They then took the case to a hearing officer, Mark
Rol and, a magnificent retired judge. They don’'t have his decision
but know they are going to get a fair shake fromhim M. Baker
said the problem occurred when they took the deposition of the
contracting officer. She had never read the plans or the
specifications and basically just incorporated in her decision
the advice of her staff. He said there needs to be accountability
in this process. It would cure a lot of problens if they were
assured soneone in the department, soneone of the |evel of a Dave

SENATE TRA COW TTEE -15- February 22, 2002



Eberl e, was there and accountable. Then if there were |ong
del ays or unreasonabl eness in the decision, sonebody could stand
up and address it.

CHAl RVAN COWDERY asked M. Eberle what exactly substanti al
conpl eti on neant.

MR. DAVI D EBERLE sai d substantial conpletion is generally defined
in the contract. He said M. Baker could probably address it
better in terns of l|egalese but it neans it is ready for
beneficial occupancy. It may not be 100% conplete but it is very
usable to the owner. Landscaping may or may not be conpleted,
depending on the contract. If there is some paperwork to be
cleaned up, that is generally beyond substantial conpletion. He
gave the exanple where the public is driving on the road. There
may be sonme paperwork to clear up or there may be an electrica
probl em here or there that still needs to be ironed out but,
general ly speaking, substantial conpletion is when it is usable
for the owner.

He said he wanted to comrent on Ms. Henrikson’s conment relative
to conpetency of the people in the field. He wanted the record
to reflect those were not DOTPF enpl oyees. The Departnent of
Fish and Gane (ADF&G adm nistered the project.

MR. KEVIN BRADY said in defense of the departnent there is a
problem with the delegation of authority to various other state
agencies that perform design functions and admnistration
functions. In M. Psenak’s case, the del egation of authority was
to DNR and wi thout question the project design was flawed. It
was an abysmal |ack of coordination, which they would never
expect had the plans been reviewed by DOIPF. This led to a
horrific claimand three and a half years of litigation.

MR. DI CK CATTANACH said they were not there to attack DOTPF.
They were gathered to | ook at the process.

CHAl RMAN CONDERY said he was allowing latitude but reiterated
that was not the purpose of the hearing.

MR. CATTANACH thought M. Henrikson's problem was part of the
problemw th the process. He said M. Eberle was right to point
out it wasn’'t DOTPF s people but a contractor has to put up with
whoever the owner is. The process should be the sane and shoul d
be fair and equitable and, in that case, it certainly was not.

M5. HENRI KSON t hought the process would have been nore fair and
equitable if they had given her any DOTPF enpl oyee they had. She
woul d have taken any one of them

MR D.J. VH TMAN requested the Chairman ask DOTPF to do a chart
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that would show the real inpact on a small contractor. He wanted
themto start a chart with the contract date and conpletion date
and show the full spectrumof what it takes to get to an appeal.

Seward Ship Drydock is a small conpany with about 50 enpl oyees
and actual or gross sales of $3 to $5 million per year. |n 1986,
‘87 and ‘88 he spent over $350,000 just to get to a hearing
That was his profit for two and half years. He thought it was
ki nd of skewed, they were asking why does it take so |ong.

CHAI RVAN COADERY sai d, in defense of DOTPF, he had asked themto
supply the information as late as about 4:00 p.m the previous
afternoon. He had asked them questions and they understood what
he and M. Whitnman want ed.

MR. VWH TMAN wanted to applaud Senator Taylor. He said there is
growi ng concern about dealing with the Mrine H ghway System in
particul ar. He had been doing Marine H ghway projects for over
30 years and in the |ast seven years he had seen nany of these
contracts end up in litigation or a potential claim They never

used to have that; it is a new problem He thought Senator
Tayl or recogni zed the other nmjor problemwas with the design of
the Marine H ghway vessels. Many tinmes designs are put out on

the street, be it for a marine highway systemor a road, that are
i nadequate to the needs of the highway or the ship. DOIPF s
mndset is that is the contract and it will not change it. DOTPF
cannot be convinced that its design is wong and it forces the
contractor into building, per contract, an inferior product or a
product that is way outside the normal cost. It is always at the
expense of the contractor because nobst of those projects are
design and build. DOTPF needs to go back and correct the design
at the very begi nni ng.

MR VWH TMAN said the last point he wanted to nake involved
dealing with the contracting officers, their peers and those
bel ow them at the project engineer |evel. Many times project
engi neers are assigned to projects and do not have a clue of what
the project is or what it entails. They do not understand the
mechanics of it yet they are tasked with meking decisions. They
pass those decisions to the contracting officer and they are
upheld tinme and tine again and it is always in favor of DOTPF.

SENATOR TAYLOR t hanked DOTPF staff for their conments. He said
he was well aware of the process and the frustrations that were
continuing to build about how the process itself wasn’t working
and takes far too |ong. Before the contract in Ketchi kan *had
gone awy” he advised Ketchikan Shipyards to consult wth

soneone. He was pleased they found M. Baker who has a good
enough working relationship with the departnent that people were
trying to pull things together. The press certainly did not

indicate the cooperative attitude between M. Baker and M.
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O Brien and things were getting resol ved.

SENATOR TAYLOR said had that contractor been treated, as all
ot her contractors seem to be, and been forced to go through the
process and then showed up on this list, they would have been
dead two years before they got to the final appellate process to

hold a hearing in front of a hearing officer. They woul d have
had absolutely no work that they could do with their entire crew
i n Ketchikan. The second |argest enployer in Ketchikan would

have had no work because they had no bonding capacity. Wth no
bondi ng capacity they could not bid on the next ship. If there
were any clains in the next contract it would have w ped out that
bondi ng capacity and all those bonds are then sitting there.
There are not a lot of contractors out there with $50 to $100
mllion worth of bonding capacity. Wen they take out a $5 or $6
mllion bond and then another one, and both of those lie fallow
because of clains, they very quickly run out of people and noney.

He had two questions for the departnent. He said M. O Brien had
tal ked about the departnent noving into a form of binding or
mandatory arbitration. He asked if that arbitration would include
or did include a difference in attitude on the part of the
departnment on the paynent of interest. He said DOTPF had taken an
attitude that was 180 degrees different from what was required of
many ot her departnents. Interest in the interim would determ ne
whet her peopl e coul d acconplish things or |ose totally.

VR. OBRIEN said they approached AGC about i ntroducing
| egislation to put interest back on the books. The depart nent
was not opposed to interest.

SENATOR TAYLOR asked if they were paying interest now.

MR. OBRIEN said they were. The |law went into effect COctober of
2001.

SENATOR TAYLOR said that was the law they passed. He thought
hal f the stuff they pass gets vetoed.

MR OBRIEN said it was inportant to keep perspective as they
hear claim difficulties described. Nobody denies there are
difficulties or that one claimis one claimtoo many. He asked
themto keep in mnd that 98% of contracts fromthe Departnent of
Transportation, the Departnment of Fish and Ganme and the
Department of Natural Resources never go to claim He said they
wer e tal king about 2% of the contracts.

CHAl RMAN CONDERY asked if on 98% of the contracts there were no
clains or that the clains are settl ed.

MR. O BRIEN answered in 98% of the contracts there is no claim
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He asked themto keep it in perspective.

AN UNI DENTI FI ED SPEAKER sai d Li nder mentioned the claiminvolving
Mont gomery WAt son. He thought the letter stated there was an
existing lawsuit that had been filed on that design.

M5. HENRI KSON sai d they gave them her noney.

AN UNI DENTI FED SPEAKER said that was an ADF&G project and he
coul d not argue where noney was spent. He said he could tell her
the Attorney CGeneral’s Ofice had filed a lawsuit on that design.

M5. HENRIKSON asked if they knew that ADF&G fol ks asked
Mont gonery Watson, the very people who were guilty of the design
defects, to wite the hearing officer’s decision for them

She wanted to make a comment about the adm nistrative hearing
| evel . She said when you go through the process you are forced
to neet all the mlestones in filing the clainms and the project
engi neers and contracting officer’s decisions while they actively
go through this strategy of protracted conflict and w nning by
attrition. She read the conclusion fromthe hearing officer:

The question of liability is not difficult. Li nder
experienced different site conditions than contenpl ated
in the contract plans and specifications. Gordon
Garcia’s journals and weekly reports and Bruce
McCurtain’s letter of October 7, 1997 concede the
i ssue. Wtness testinony underscores the finding. Mre
inmportantly, the stipulated facts resolve the issue.

MS5. HENRI KSON said she was never at the fault they said she was.
The hearing officer stated that. Watever |evel you prevail at,
what ever degree, whatever the dollar anount, at the hearing
officer level you are not entitled to attorney fees. They force
you to have an attorney. She said her particular hearing |asted
three and one half weeks at hundreds of dollars an hour. The
depositions were anot her two weeks at hundreds of dollars an hour
and you are not entitled to get reinbursenent even though you
prevail .

CHAl RMAN CONDERY said he would |ike DOIPF to respond on the
interest. He asked if they had any problens if the court in the
finality of a settlenent awarded the clains and al so awarded the
attorney fees.

MR. O BRI EN answered nost of the projects the departnment does are

federally funded. The provisions of the federal funds expended
prohibit themto pay attorney’'s fees fromthose federal funds.
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CHAI RVAN CONDERY said they could pay it out of DOTPF s budget.

MR. OBRIEN said that is correct, if the |legislature thought that
was the position it wanted to take. |If they wanted to fund those
costs, they could pay them

MR. KEVI N BRADY said his coment would follow up on M. OBrien’s
comment that 98% of contracts don't result in clains. The
fundanmental problem was the contractor with the claim valued at
$10,000 to $100,000 would prefer to walk away than expend the
dol I ars chasing that noney. They figure they took a | oss on that
one and they wll make it up the next time around. He said there
needs to be built into the systema way to address snaller clains
in an expedited fashion. There needs to be sone accountability
built into the system He pointed out:

Were there nore incentives to sit dowmn wth a
contractor and settle the case, to nmake the contracting
officer’s decision nean sonething. To utilize it as a
benchmark against an award of proposal prep costs,
attorney’s fees, consultants’ costs, there would be
much nore accountability in the way the decision [was]
witten. And | dare say that it would result in
settl enent of nost of these clains.

He said, as it is now, fromhis experience, and he is an advocate
for his clients, the contracting officer’s decision is not
inpartial, it is not unbiased, it is usually not tinely. It is
the departnment’s advocacy docunent. It is witten for the
specific purpose of providing a defense for the contractor’s
claim That is at odds with the federal system wherein the
contracting officer is viewed as an inpartial neutral .
Consequently, at the federal l|evel, contracting officers do in
fact award to contractors. Wat they have seen, right or wong,
is decision after decision that says the contractor is entitled
to nothing. They then spend the additional $200,000 to $400, 000
it takes to get the matter through to a hearing and they get
substantial hearing officer awards. He thought the departnent
woul d be sonewhat enbarrassed by that disparity between what they
say the contractor is entitled to in the contracting officer
decision (COD) and what the hearing officer ultimtely awards.
It is fairly clear the hearing officer sat down and went through
the exhibits, listened to the testinony of w tnesses and took a
180-degree view in nost instances fromthe contracting officer.

MR. DI CK CATTANACH addressed Senator Cowdery’s question about
whet her DOTPF woul d | ook favorably to allowi ng the contractor to
capture other costs of clains. He explained they had talked to
DOTPF about it and nade a proposal. In the clains process the
state nakes a judgnent as to what the claimis worth. The state
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says they will offer X. The contractor cones in with his claim
and it is Y. Both the claimand the offer frequently tend not to
be in the reasonable range. Wth this proposal, the hearing
officer or arbitrator cones up with a settlenent nunber. If it
is nore than the state was offering, the contractor would receive
part of his costs as a percentage of the deviation between what
he received and what he had been asking for. The whole idea is
to make both parties nore honest, to get themcloser to a nunber.
When they are close to a nunber then settlenent is fairly easy
and they do not have to go through the whol e process.

CHAl RMAN CONDERY said he asked the question because he realized
nost of the projects they were talking about were done wth
federal funds but the settlenents were generally state decisions.
It would neke the state’s decisions unbiased or perceived as
unbiased if they had to step up to the plate and pay expenses if
it was not legitimate.

MR. BRADY said it had been explained to himthat one of the major
disincentives to settlenent is if a matter is litigated through
to a hearing, the Federal H ghway Administration (FHA) wll in
fact pay 91% of any award. If the departnent has to actually sit
down and settle they then must go on bended knee to the FHA to
sell their position to get those federal funds. That builds in a
di sincentive to settling the claim He said he did not know if
that is the case.

MR O BRIEN said that was not the case.

CHAI RVAN COADERY said right now in a dispute if soneone fromthe
private sector hires M. Baker he |ooks to his client for
paynment. He asked where the noney cones fromwhen it is defended
by DOTPF.

MR. O BRIEN said the costs of DOIPF to defend clains on federally
funded projects run by the departnent are eligible for
rei mbur senent .

CHAI RVAN CONDERY asked if that included attorney fees.

MR O BRIEN said it included the attorney fees and the hearing
of ficer costs. Those costs are charged directly against those
projects. He said if the state were to enter into a settlenent
agreenent and agree to pay sone anount on a claim prior to
receiving a hearing officer decision, the exact same rules apply.
They have to go the FHA and explain the nmerits of the case and
whether or not they followed the contract. The FHA nakes a
deci sion on a case-by-case basis as to whether they participate.

CHAI RMAN CONDERY asked if that was an incentive or disincentive.
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MR OBRIEN said it was neutral. It had no affect on causing
them to take an action one way or another because under both
scenarios they are eligible for federal reinbursenent.

SENATOR WLKEN said M. Brady had nade an assertion and M.
O Brien said no. He wanted to know what M. Brady wanted to say.

MR. BRADY said in one particular case he was approached by an
assi stant attorney general who nedi ated a portion of the dispute.
The assistant attorney general’s major concern was that M. Brady
hel p them sell any settlenent to the FHA. From that he drew his
own conclusions but it was his understanding there is never any
reluctance on the part of the FHA to fund an award by a hearing
officer. He said M. OBrien can either confirmthat or not.

MR. GORDON KEITH joined in because he had been involved wth
every aspect of this and the Code of Federal Regul ations (CFR)
said federal participation was on a case-by-case basis. He
recently settled a $2.6 mllion claim before it went to an
engineer’s decision and got federal aide participation. On
anot her case he had been involved with a court decision and it
took alnbst five years to convince the FHA to participate. He
said there was doubt that if you go to court and get a decision
in Superior Court it is easier to sell to the FHA on a case-by-
case basis but it is conpletely on a case-by-case basis.

SENATOR W LKEN said he was there as a nenber of the commttee and

al so on behalf of a couple of constituents. He said they were
tal king about dispute resolution, arbitration, hearing officers,
accountability, small <clains resolution and delegation of

authority. He said sone contractors and the state were going at
one another forever and it seenmed strange to him they were
sitting there dealing with basic dispute resolution issues. He
said M. Baker had been active in the field for 30 years. He
asked why it had not been taken care of 25 years ago. He wanted
the opinion of M. Baker and forner Attorney General G oss on
what had changed. He said they were acting as a clainms conm ssion
and a report would cone back from the adm nistration that would
set the guideline for these five or six itens.

MR. BAKER said fromthe standpoint of his office in the last four
or five years they had handled at |east a dozen significant
clains against DOIPF or clains in which DOIPF participated
through the hearing officer process. He had never seen it
escalated to that level in the past. He had never seen so nany
claims. The reason why it escalated to the point where they are
trying to do sonething about it is because they saw how nuch
damage it caused. Jim Psenak was no |longer in business because
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of the long protracted delay in even getting his 1issues
addr essed.

MR. BAKER said they represented Seward Ship Drydock on a matter
where they went through the conplete hearing officer process and
got conpletely shut out except for very mnor conpensation in a
matter that Avrum Gross decided. He said they have great respect
for Avrum Gross, he is a wonderful |awer and has a great record
but it has all been fromthe standpoint of expertise in defending
the State of Alaska. M. Baker said he would have no confidence
what soever in ever appearing before soneone |like that in ternms of
having him nmake a decision that was supposed to be fair and
unbi ased fromthe standpoint of the contractor.

MR. BAKER agreed with M. OBrien that sonething needed to be
done in order to make the system quicker, fairer and cheaper
because there was so nmuch of this going on and so little being
done to cure the problem He said M. Keith nentioned the Pernon
(ph) and Thonpson matter where both parties got together and
settled. He wished all of their clients could have the assurance
they were going to be treated that way but they were not. Each
case seened to be dealt with dependi ng upon the attitudes of the
i ndi vidual participants on the part of the departnent. He said
that is a bad system because everybody ought to be assured of
having the sanme level of inpartiality applied to their claim or
their dispute so they would have an opportunity to get it settled
by an inpartial person who was trying to quicken the process and
give it all the appearance of fairness even if they disagreed
with the nerits of the contractor’s position. He told Senator
Wl ken that was why they were there.

SENATOR W LKEN asked if he heard him say it was an attitude
change.

MR. BAKER said no. He thought for sone reason DOTPF was taking
t ougher positions and tougher stands on clainms than he had ever
seen but he did not fault them for that. The only thing he
faulted them for was not nmeking nore effort to get these things
litigated or resolved through the admnistrative process nore
timely and nore objectively.

SENATOR W LKEN said they had a $1.4 billion capital budget for
the last four years. He asked if the fact that there was nore
work on the street was part of the problem

MR. BRADY said the DOIPF budget was at an all time high and he

believed there was a very high level of attrition at DOTPF. He
said he was not sure they had the quality staff to design,
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support and adm nister all of the contracts. He thought that was
a good reason to increase their budget and get themthe qualified
peopl e t hey need.

He t hought the fundanmental problem was one of accountability. He
expl ai ned when a contractor approached a project engineer with a
cl aimand expl ained the situation they were supposed to work that
out at the project level. But when that happens there is
imediate reluctance on the project Ilevel for nost project
engi neers to accept responsibility and deal with it right then
and there. That usually led to acrinonious comuni cati on and was
el evated up through the process. By the end of the job the
contractor and the departnent are not really on speaking terns
anynore and that carries through every step of the way right up
to and including the hearing.

MR. BRADY wanted to see nost of these cases settled before the
need to cone see a |awer because he had seen M. Psenak in
bonding jail for the last three years. He had seen what it did
to Linder Construction and D & L Construction. He said these are
vi brant conpanies taking risks, bidding construction projects,
giving people jobs, doing the best they can and all they are
asking for is to be treated fairly.

SENATOR W LKEN asked forner Attorney General Goss if he could
share his 25-year perspective on why they were now dealing with
t hose basic issues.

MR. AVRUM GRCSS said he wanted to respond to sonme of the things
he had heard. He said he was an attorney in Juneau and had |ived
there for 41 years. He said he was a partner with Susan Burke
who has practiced in Juneau for about 30 years. They have both
been hearing officers for DOIPF and other agencies of state
government for a little over 10 years. Because of that they have
seen the hearing officer process from the inside. He thought
since this hearing was about that process they mght enjoy
getting the perspective from sonmeone who actually has been
involved in these clains not as an attorney or contractor but
sonebody who actually participated in the decision naking
process.

MR. GROSS said he understood that 98% did not go to claimand he
was going to talk to the other 2% The other 2% had legiti mte
and honest concerns. He said he was not there to in anyway
suggest their clainms were not appropriate, should not be honored.
He had been a longtine advocate of paying interest on contract
cl ai ns. He had urged that to the departnment and had in fact
awarded it. He agreed with Senator Taylor that attorney’'s fees
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are appropriate to be awarded in contract claim disputes. He
said he was sure Senator Taylor recognized, as he did, that full
attorney fees are never awarded in court or anywhere el se. He
t hought sone benefits should be given to a contractor who
prevails.

MR. GROSS explained to them the hearing officer process fromthe
inside and what he had seen over ten years and as Attorney
CGeneral. The hearing officer process is conmmon all through state
government. DOTPF is not the only agency where the hearing
officer resolves clainms. The biggest adm nistrative claim that
was ever held in this state was one he presided over with the
Departnent of Revenue. All tax clains have to be resolved in the
end by the comm ssioner before they can go to court. The
Comm ssi oner of Revenue, like the Comm ssioner of DOIPF or any
ot her departnent where a conm ssioner is required to make a final
deci sion, appoints a hearing officer to conduct the hearing for
t hem

He and Ms. Burke becane involved in that process with DOIPF in
1991 when DOTPF canme, unsolicited, to them DOTPF canme to them
because they had a hearing which was sinply too big for themto
handl e. They needed an attorney that had a |arge anmount of
experience in Jlitigation and had handled fairly significant
matters. It was the Tustunena refurbishnent in which clains were
made of close to $7 million by the contractor and the state was
claimng in excess of $1 million in counter clains and |i qui dated
damages. There were national law firns invol ved. The hearing took
approxi mately seven weeks to present. The opinion he wote was
300 plus pages. He said inagine if the conm ssioner had to do
that hinself. It would be ridiculous so the comm ssioner
traditionally appoints sonmeone whom he trusts to listen to the
evi dence and make a recommendation to him as to what he should
do. He said that is the way it works in all agencies of state
governnent. It happens for all disputed matters and is not
uni que.

MR, GROSS said since that time he and Ms. Burke handl ed about ten
matters for DOIPF over a course of about eleven years. Most of
t hem had been bid protests. In bid protests one contractor | oses
and one contractor wins but it is not a question of DOTPF agai nst
the contractor. The vast mmjority of his work has been in the
contract clains area. He did three major cases, all of which are
before the commttee, the Tustunmena refurbishnment in 1991, the
Terror Lake Hydroelectric Project in 1995 and the Tustunena
engi ne refurbishment in 1997 at Seward’s Shi pyard.

He said for all of those cases the letter to the commttee
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suggested he and Ms. Burke are biased or that hearing officers
are biased. The exanple of this given in the letter was the fact
that Ms. Burke and he over el even years have been paid sonething
li ke $400,000 for all the cases they had handl ed and, because
they got that noney, they decided those cases favorably to DOTPF
in the hope of getting nore business from DOTPF and they won't
get it if they don't decide cases in favor of DOTPF. He said
aside from the fact that allegation is awfully insulting as a
personal matter, it is sinply wong. First of all there had not
been a single exanple cited in the letters to the commttee or
the correspondence to the conmttee of what rulings had been nade
by any hearing officer, including hinself or anyone else that
were incorrect. He expl ai ned:

|"’m sure that it is believed that these decisions were
incorrect but | can’'t respond to any allegations
because none have been nmade. There’s just sinply an
inference that since the contractors ask for a |ot of
noney and we were paid noney to decide it that we nust
have been biased and therefore the contract that we
made erroneous deci sions.

In fact however, the two major cases that we’'re tal king
about here, the Tustunena and Terror Lake Project, were
both taken to court after | decided them And in the
Tustunmena’s case, the multitude of decisions, which
were made in that case both on the affirmative clains
and the counter clainmns were affirmed 100% by the
Ket chi kan Superior Court. The contractor then took one
remaining claimto the State Suprene Court, which ruled
agai nst the contractor five to nothing.

The second claim was the Terror Lake Project. That
i nvol ved the excavation of the tunnels at Kodiak and it
| asted several weeks. The decision was nade. | gave

the contractor slightly nore than the contracting
officer had recommended to the contractor, which was a

substantial anmount of noney. But that also went to
court and was upheld in its entirety by the Superior
Court in Anchorage. So you know, when the inference

here that because you get paid noney, you know, you are
going to make a decision for the comm ssioner is sinply
erroneous.

MR. GROSS explained if you get hired by the Conm ssioner of DOTPF
to do a job, you do not do a good job for him by giving hima
bi ased decision. If you give him a biased decision it goes to
court. People inevitably will take it to court and they wll
spend a fortune and it wll end up being throwmn back to the
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comm ssioner. He will have to have another hearing and the state
will spend a fortune and the contractor will spent a fortune and
nobody benefits. You do your best job for the comm ssioner if
you do an honest, fair job, if you do what you think is right so
you know if it does go to court it will be upheld in court so the
comm ssioner will not have to do it again. He said that’'s why
the comm ssioner hires you, not because you do sonething that
gives the state nopbney but because in the end you do sonething
that hol ds up and does not have to be done again.

He said he understood the concern of the people at the neeting
but he told them fromthe inside, they do not act in a biased
fashion, they try their best. They make honest m stakes of
course, everybody does. He assured them that he had never been
asked by a DOTPF nenber to bias a decision nor had he ever tried
to. It would be in no one’s interest, including the Comm ssioner
of Transportation, to give a biased decision.

MR ANDY ROMNE said he was Operations Mnager for Swalling
Construction and had a statenent about the one claim where they
actually went through the conplete process. It was a claimfor a
project in Ketchikan and involved Susan Burke, part of the firm
M. Goss was tal king about.

The claim was submitted in Septenber of 1997 for an anmount of
$234, 000. They got a hearing officer’s decision on Novenber 2,
1999, 25 nonths |ater and were awarded roughly $46, 000. They knew
the anount of the claimwould not allow themto have a full tine
attorney so they did nost of the claim docunentation and the
witing of the claim thenselves and then sent it to their
attorney for review. They did hire an expert witness to take with
them to Juneau when they went to try the case. The direct costs
to them were $55,000. In the course of trying to negotiate or
provide information to the hearing officer they calculated at a
| ater date their total costs. They included their in-house tine,
costs to go to Juneau and airfares,and it had cost them $175, 000
tolitigate that claim

MR ROMNE said there are very specific requirenents in the
contract of when they were supposed to notice the state when a
cl ai m arose, when they were supposed to provide the docunentation
of the claim and how long they had to appeal decisions. They
foll owed every step of the contract. He was surprised the state
had the same requirenents but in that case the state was
typically 60 to 90 days |late on every one of their decisions. He
said if you take the nunber of days the state and contractor are
given for the process, it is not that long, but they had no
| everage to force the state to nake a decision. He said Swalling
kept on asking and asking and trying to go along with the
process.
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MR ROMNE said they were not attorneys and they |learned a few
| essons in that hearing. They had a two-tiered case. It was a
pai nting project and one of the clainms was for excessive anmounts
of paint and one was for excessive anmounts of rust. They did get
a favorabl e decision by the contracting officer on the anount of
extra paint on the bridge. They wanted to appeal the decision on
the anount of rust on the bridge. He explained at that point it
was sinply a matter of convincing sonebody that yes, extra paint
woul d hi de excessive rust. The hearing officer allowed the state
to throw out their contracting officer’s decision, which threwit
back to zero. They had to start all over again. They had to
prepare a case based on the whole process. He said they had
spent all the time, effort and noney to get where they were and
they just wanted to focus on that one thing. He said he is not a
| awyer but it just really surprised them

He said the point was, when attorneys are tal king people cannot
do this by thensel ves. Sonmebody brought up a | aw book that was
ten years old and there was a statenent in there, they |earned
the |l esson that they were never going to know those things. I n
this process, the way it is now, they have to have attorneys.

MR ROMNE said the second issue was Swalling Construction had
been in business for 55 years and had done a nunber of DOIPF
contracts. That had been the one tine they had to go to a hearing
officer. They were currently involved in two cases. One had been
appealed to the hearing officer and they were selecting a hearing
officer in that case.

The other case is potentially going to be a claim He brought it
up because at the beginning of the neeting, DOIPF indicated they
try very hard to work with the contractor to settle these issues.
He said this case in Kodiak sinply involves what part of a design
and construction code is applicable to doing tenporary work for
that construction project. They presented a lot of information
to DOTPF and asked them a week and a half ago for a 30-mnute
nmeeting to discuss their claim Essentially DOTPF responded by
saying they did not have the tinme to neet with Swalling. They
asked specifically for the nanme of the person that decided they
did not have the tinme to neet and DOIPF had not provided that
name.

MR ROMNE said they are trying to get out of the claim process.
They negotiated wth DOTPF for two or three nonths. DOTPF
of fered them roughly $250,000 though Swalling had asked for
$388, 000. That was the nobney they needed without going to claim
If they go to claim and follow all of the procedures it is
probably going to be around $700, 000.

He said two nonths into the negotiations they got a call fromthe
proj ect engineer who said DOTPF was taking the $250,000 off the
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tabl e and woul d give them $125, 000 because that is what it would
cost themto litigate the claim He said that is not a fair
negotiation. At that point all they asked for was 30 m nutes of
time and DOTPF refused to neet with them

MR, JERRY KOENI G said they requested fornmal responses to their
correspondences to the state with the hope of having themfor the
neeting. This issue had been hanging out there with no response
from the state since October or Novenber. They carried on
negotiations until they reached the inpasse and received the
phone call from the project engineer. Through those negotiations
they had asked for the 30-m nute neeting point blank. He quoted
DOTPF: “The powerful people in the departnent don’'t have tine to
be dealing with these issues.”

MR KOENIG said if this goes to claimthey are probably | ooking
at $200,000 or nore in expenses. He said as a contractor they
had a tough decision and had done a cost analysis and sent those
to the state but had no response to date. He said it was a very
frustrating process.

TAPE 02-08, SIDE A

MR. KCENI G said the state acknow edged early on it had nade sone
errors in its initial appraisal. Subsequent to that it did not
change its position but said it was wong there but then it noved
to another code. Swalling solicited an independent engineering
firmto give theman interpretation. They handed the independent
engineering firm the docunents and did not explain where they
were at but asked them what their interpretation was of their
approach to the problem The firm canme back and reaffirmed that,
in their opinion, Swalling was in conpliance with the contract
docunent. Swalling took that one step further and had the firm
to go back to the code agency, which in that case happened to be
Al FC, and asked what the intent of this code was when it was
witten. AIFC canme back and reaffirmed that Swalling s
interpretation of the code was correct.

MR, KOENI G said to date the departnent had refused to recognize,
acknowl edge or respond to that information. He felt like they
were in a battle of coercion and attrition and their option was
to coomt |egal funds. They are in the construction business not
the Ilitigation business. They want to reach an equitable
resolution on this issue and would like a voice, would Iike
responses and would |ike to have an opportunity to present their
case to the people naking these decisions. He did not think his
request for a 30-mnute neeting with departnment officials was at
al | unreasonabl e.

MR. EBERLE said all this was new to him This was the first he
had ever heard there was a problem out there that was not being
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addr essed.

He said one of the principles and one of the things he was going
to speak about earlier was the formal process set out in the
contract. That needs to be there and there needs to be sone
t weaki ng.

There is an informal process, which they advocate very strongly
in the departnent, and it is called partnering. Basically it is
treating everybody honestly and fairly on a business |level. They
actually have formal neetings before the contract starts. They
agree to an informal process of elevating issues so they don’'t
sit at the lower level and not get addressed. They literally
create a hierarchy | adder whereby if it is not getting settled in
a certain anmount of time at that |evel they pick up the phone and
talk to the people at the next level. You get the next |evel of
the contractor and the next |evel of the departnent involved. |If
that doesn’t get resolved, they have so many days and the next
| evel gets involved and it ultimtely gets to the contracting
of ficer.

MR. EBERLE said he was very disappointed to hear that this was
perking at that |low | evel and that no one had picked up the phone
and called Gordon Keith or hinself to junp in and see what was
stalling the process. He said this was the first he had heard of
it and that is very unfortunate because they are strong advocates
of solving the problens at the |owest level and, if they can’t
solve them admt it and elevate themto the next l|level so they
can get solved. He thought contractors as well as his own
people, need to recognize that if they can’'t get a decision,
el evate it. He thought they had fault on both sides of the table.

CHAI RVAN COADERY said he had been involved in the partnering
concept and had been the coordinator. He believed the little
problens growreally big in a hurry if they are not elevated. It
is human nature that nobody wants to admt they cannot settle a
probl em and have to give it to their superior.

MR. JIM PSENAK said he had | ooked at the information there and
t hought they were there to |ook at the process. He said, “It
needs to be | ooked at nore deeply than what you guys over there
on that side of the table are looking at.” He said first off the
clainms appeals are not really kept within these tinme franes, just
like the fellow from Seward’ s Shipyards said. H s case was
|isted as having February 6, 2001 as the date of receipt of
notice from DOTPF. He noted:

You know | started out in this clains process in April
of 1999. | got a decision from the engineer in June
2" of 1999, | filed ny appeal with the contracting
officer July 23"% of 1999. He had 90 days to process.
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You go through this 7 days if you and the engineer
can’t settle it. Then you got 14 days to file your
claim The engi neer has 60 days to nmake a deci sion.
You got 30 days after that to file to the contracting
of ficer. The contracting officer has 90 days to nake
an answer. You got 14 days to file after that to go to
appeal to the hearing officer.

After that it gets to that point there is no tine
limts. That’s the end of it. The hearing officer can
take two years if he really wants to. He can do
anything he wants to up wuntil that time that the
hearing is done. Once the hearing is done then you ve
got 90 days to have a decision answer to the
contractor. | don’t know what's going to happen in ny
case because you're not gonna meke your 90 days and |
don’t know where we’re gonna go fromthere then

MR. PSENAK expl ai ned they had his case down on their list as only
taking a short-term one-year period. He was al nost three years
into the process on his case. The contracting officer received
his information July 23 of 1999. The 90 days gave him unti
Cct ober 23", On Qctober 12" the contracting officer sent a letter
that said M. Psenak had not sent all the information they needed
on the claimso the contracting officer wanted anot her couple of
nonths. He asked the contracting officer what information he was
requesting. The contracting officer sent back a |ist of requested
information that had already been |listed on the clains appeal
Everything he sent the contracting officer was al ready there.

MR. PSENAK said he found out the contracting officer was noving
the state offices during that summer of 1999 and did not have
time to nake that decision so he wanted nore tine. By that tine
they did not make the decision because they were going to
supplement the claim with additional information they found.
They were going to nake one total decision. It drug out unti
January or February of 2001. Then M. Psenak finally got the
contracting officer’s decision.

MR. PSENAK said he immediately filed for the hearing officer

The hearing officer was appointed March 27" of 2001 and it was
currently February 22™ of 2002, al nost one year |ater and he was
still not done. He said DOTPF had all those deadlines in their
statutes. He referred to AS 36.30.620 (c) and read, “The tine for
issuing a contracting officers decision my be extended for good
cause by the Comm ssioner of Adm nistration.” He said there was
not a Conm ssioner of Admnistration letter anywhere from any
agency that said they wanted to extend his contracting officer’s
time. The letter cane fromthe contracting officer hinself. He
read further fromthe docunent, “If that decision is not nmade by
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the date it is due the contractor nay proceed as if the
procurenent officer had issued a decision adverse to the
contractor.” [Sec. 36.30.620 (e)] He said he appealed a second
time to a second contracting officer and gave him all the
information and 90 days later the second contracting officer had
not made a decision. M. Psenak sent a letter to DOTPF and they
told him he had to wait until the contracting officer nade his
deci sion, which came a couple of nonths later.

MR. PSENAK said he was reading the state statutes that
contractors have to go by. Hs claimwas with the Departnent of
Nat ural Resources (DNR) but he said DOIPF makes adm nistrative
deci sions for DNR cl ai ns. He said in the case involving Linder
Construction, DOTPF had said they were not DOTPF enpl oyees, they
wer e ADF&G enpl oyees. He said that should not be relevant here
due to the fact that DOTPF nakes the adm nistrative decisions on
t hese cl ai ns.

MR. PSENAK read fromthe statute, “After the end of the hearing
involving a procurenent of construction contract the decision
shall be made within 90 days [indiscernible] to all parties.”
After the 90 days you can go to a judicial appeal. He said it did
not say in the statute what happens after the 90 days if there is
no deci sion. He asked what action was taken against DOIPF if they
did not nmake a decision. He said there is absolutely nothing that
forces DOTPF to do anything in any of these state statutes. |If
they mss their deadline they just mss the deadline. If a
contractor msses his deadline his claimis gone.

M5. HENRI KSON said he forfeits it.

MR. PSENAK expl ai ned the contractor has 14 days to file after he
can’t make a settlenent with his engineer on the site. He said
after arguing with the engineer for seven days about a particul ar
deci sion or problem you have to hurry up and make a claimto the
sane person you could not nake a decision with. He said you know
the engineer is not going to conme back and change his m nd.
After you get this engineer’s decision it goes to the contracting
officer. He asked M. OBrien how nmany times the contracting
of ficer went against the engineer’s decision.

He said he had nultiple hundreds of thousands of dollars in his
claim he could not recoup because attorney’'s fees are not |ega

for these clains. He said maybe interest could be recouped and
maybe not. They did not know whether that woul d ever happen. He
said no noney ever cane out of any DOIPF, DNR or ADF&G
enpl oyee’s pocket. It all came out of the contractor’s pocket.

He said the attorneys did the best job and established the case
very clearly.

MR. PSENAK said the thing that was so funny about his case was
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DNR adm tted it nmade a mistake on the design. Everyone fromthe
designer to the project manager agreed there was a m stake. He
said he caught them physically changing a conputer disk he had
given them for a pay item and they admtted they changed it.
Thirty days after his project was done they termnated his
project. He said that was the way it had gone since the beginning
and he was sitting there alnost three years later. It started
nine nonths before that but the engineer’s decision cane out
t hree years ago.

MR. PSENAK concl uded that the process involved was skewed towards
DOTPF and the state. DOIPF had no problens not neeting deadlines.
He bet they would find the contracting officers’ decisions did
not go against the engineer’s decision in nore than one out of a
hundred cases. The contractor has no options because DOTPF has
all the options.

MR. LARRY SM TH said he was the President of D& Construction
Conmpany Inc., a small contracting firmthat has been in business
in Alaska for 20 years. They were involved in a claimw th DOTPF
over a project called the Church Road Upgrade. It was a four-mle
segnent of state highway that was a federally funded project in
Wasilla in 1998. They successfully conpl eted the upgrade and had
a final inspection in Cctober of 1998. They had sone probl ens on
the project with utilities and went to claim They were very
fortunate in that they filed the claimin Decenber of 1998 and it
was resolved within eight to nine nonths. He said a nunber of
things existed within the clains process that were abusive.

He thought the contracting officer’s decision was a joke because
in nost cases the contracting officer did not even wite the
contracting officer’s decision. In his case the contracting
officer, M. Eberle, did not draft the decision. The assistant
attorney general who defended the state against their claim
drafted it. Then M. Eberle sinply signed it.

MR SMTH said their original bid for the project was $2.6
mllion. Changes during the project brought it up to about $3.3
mllion. They collected $772,000 on an initial $1 mllion claim
He said their hearing officer awarded them everything they asked
for except $50,000 in claim preparation costs, which he was not
all owed to award because of statute.

After the hearing officer’s decision, it went to the
commi ssioner’s office. The commissioner’s office somewhat
arbitrarily decided they were going to knock them down $200, 000.
The hearing officer awarded them $922,000 and they collected
$722,000. There is about $92,000 still sitting in prejudgnent
interest his firmhad not been able to collect. He said |ast year
the legislature passed legislation allowng DOIPF to pay
interest. They tried to get that legislation to be retroactive so
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it would cover their claimfrom 1998. That was inpossible so they
still were unable to collect the interest on the $722, 000.

MR SMTH said the mmjor problem is there is absolutely no
incentive for DOTPF to settle clainms because it is not paying for
anything. No matter what it does, it goes to the Federal H ghway
Adm ni stration on bended knee and basically gets reinbursed for
everything. DOITPF is not accountable for anything in the entire
process. They found during the discovery process in their claim
t hat DOTPF used a docunent to encunber funds fromthe FHA. DOTPF
sends this docunment down to the FHA asking for additional funds
because of overruns here and there. He said their project nanager
sent docunents to the federal highway people in Juneau asking to
encunber funds for the additional costs of the sanme overruns D&L
was claimng. They then turned around and refused to pay D&L for
their claimuntil they went through this hearing process.

He said he did not want to come just to conplain about the
process but it is full of abuses. He enpathized with M. Psenak
and the other contractors who have been in the process for years
and years. He said there are other contractors out there
suffering fromthese sane problens. The process absol utely needs
to be changed and DOTPF needs to be nmde accountable for the
things it is doing in this process. The contractor posts paynent
bonds and perfornmance bonds for the risks they take. DOTPF people
are not bonded and maybe they should sonehow bond thensel ves or
the state should bond them for the abuses they are perpetrating
on the construction industry.

MR SMTH said arbitration sounds great but they went through
arbitration with DOTPF in their claim and spent 12 or 14 hours
sitting in an office with their lawers and DOTPF people and an
arbitrator. It was a total waste of noney and a total waste of
tinme. DOIPF cane to the arbitration saying there was no
entitlement for their claim and no noney and they wal ked out 14
hours | ater saying the sanme thing. He said they did not arbitrate
in good faith. It was sinply a tactic they used to delay the
hearing officer process and to cost the contractors nore noney.
They paid for half of the arbitration but D& was out a few
t housand extra dol | ars.

He said he heard M. Eberle tal king about the partnering process.
He said they partnered with DOTPF on the Church Road Project and
he still felt the stab wounds in his back from that partnering
process. This is a real problemespecially for small contractors.
D& does $2 to $3 million worth of work a year and for themto
wait 18 nonths to collect $722,000, nost of which they paid to
the attorneys and the bonding conpany. They were |lucky to have
survived. He hoped that the commttee would spend nore tine on
this issue and thanked them for what they were doing. He hoped
they understood it was a very big problemin the state and it
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needed to be cl eaned up.

CHAI RVAN CONDERY sai d that was the purpose of having the hearing.
He hoped M. Cattanach would cone back to the commttee and help
them work to correct the problem He had worked wth the
comm ssioner in the past when the Governor wanted project |abor
agreenents at the airport. He talked to Comm ssioner Perkins and
had DOTPF by the budget. He told him he did not think that was
fair and did not want to see it. Conm ssioner Perkins said to
give him six weeks and he did solve that problem

He tal ked about the St. Mary's Project, which Senator WI ken had
brought to his attention. He was promsed if he would hold off on
the legislation that had passed the Senate, they would spend the
sumer in negotiation. That bill was still hung up in the House
and he could not shake it loose. He said it is fine to work
things out but he liked to have sonething in statute.

MR. STEVE DEHART said he was a snmall contractor in Kodiak. Hi s
comments had to do with the bid protest process and were directly
in line with what some of the other people said. He protested a
bi d opening and got a favorable response fromthe hearing officer
and it currently sat in M. OBrien's office. The problem was
they needed a decision because it had tied up their bonding for
the previous six nonths and the only response they got out of M.
OBrien’s office was he had 90 days to decide this. He added:

What is going to happen, which | was infornmed yesterday
by the attorney that represented the state, is he is
going to undermne this and circunvent the process by
awar di ng the contract, himand the procurenent officer.
And the $20,000 that |’'ve spent in the last six nonths
and the hundreds of hours I've put in to see this get
to the commssioner’'s office is all going to be
undermi ned by an attorney.

He did not feel they had any control over the attorney or there
was anything they could do to stop this and that needed to be
changed. The attorney represented the state but had no interest
in a fair decision.

MR. DAN LIBBEY said he was with the law firmof Oes Mrrison and
Ri nker and Baker and also there on behalf of the Al aska Chapter
of Associated Builders and Contractors (ABC). He stated ABC s
position of conplete support of the upgrade of the admi nistrative
clai ns process. They also adopted the position articulated in
the room particularly by M. Baker and M. Brady that an
arbitration schene would be a very effective schene to inplenent
into the process. If an arbitration scheme is not included as
part of the statutory framework to the upgrade of this overall
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process, then the hearing officer process should be revanped to
reflect an unbiased procedure that put a good deal of
accountability for the decisions that are nade.

He said it would really be nice to see the overall clains process
schenme address delegation of authority. |If DOIPF delegated
authority to ADF&G and DNR the same clains process should apply.
The clainms process would be the sane no matter what state agency
was del egated authority. The handling of small clains and the
settlement of small clainms should also be addressed in that
statutory framework.

MR, LIBBEY said if there is an arbitration schenme suggested
statutorily then the inclusion of interest in the schenme should
be addressed. The Cctober 2001 statutory interest provision in
the state procurenent code addressed interest in controversies
raised to the procurenent officer, which are then raised on
appeal to the Conm ssioner of Transportation and then appealed to
the Superior Court. He did not think it specifically del egated
ot herwi se. There was sentinment that prejudgnent interest should
be all owable in clains agai nst DOTPF but the departnent had taken
a contrary position in the past. This statutory framework had
renedied that but if an arbitration schene was to be inplenented
statutorily then it may be appropriate to include a prejudgnent
interest clause with that so there would be no real issue. That
could be a guidance of the overall upgrade of the admnistrative
cl ai ns process.

MR. LIBBEY said in | ooking at the overall upgrade, the discussion
of attorney’s fees could be inplenmented. The way the civil rules
of procedure are laid out in the State of Al aska, attorney’'s fees
are not fully awarded. They are based on the | evel of contesting
of the dispute, whether it is settled imediately, whether it
goes on into the discovery phase, whether it is settled after
trial. Depending on the level, there are different percentages
that are coll ectable.

He thought G vil Rule 68 should be considered in this context
because it woul d address accountability and it would al so address
the settlenment of clains. That rule is in place and provi des what
is called the offer of judgnent. If at the very beginning of the
claima party suggests a settlenent nunber and that nunber then
is accepted the claim can be resolved but if it is rejected the
claim goes on. The party that prevails at trial by 5% greater
than the offer is then entitled to 75% of their attorney’'s fees
if the offer is made at the initial point. If the offer is nade
hal fway through the clains process and the party prevails by
greater than 5% then it is a 50% award of attorney’'s fees. This
really gives the incentive to settle the case early because the
earlier you settle it, the less likely you will be exposed to the
hi gher percentage of attorney’s fees if it does go to full
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adj udication on the nerits. He said it is used in the Superior
Court quite often and would be a very valuable tool for
settlement and for accountability both. That could be a
consideration that could cone into the statutory framework in
upgradi ng the clains process.

SENATOR TAYLOR said he appreciated the comments on offers of
judgnent. Rule 82 did not provide adequate conpensation. He
t hought anyone who had practiced law for any period of tine
understood it was token conpensation. He said a major insurance
carrier in the State of Oregon, as a company policy, refused to
pay any cl ai munder $1000 no matter how valid. They knew it would
cost people way nore than that to get an attorney and go to court
and sue them That caused the Oregon State Legislature to pass a
law that if a conpany refused to settle and it was a valid claim
the party would recover full attorney fees and double the anount
at issue. He said when the tort reforners cane along they killed
all of that in Al aska.

He said it was fascinating to be discussing ways of finding
incentives for settlenment. There is no incentive greater than a
contingent fee agreenent. \Wen every attorney in the roomis on a
contingent fee agreenent, all of a sudden there is no benefit to
running up a big tab against sonebody. You don’t have to run up
$50, 000 to $100,000 worth of debt against the client before you
are going to settle his case. He said it was not just DOTPF that
has been dragging its feet. He related a case involving the M
machine at Bartlett Hospital and the Departnment of Health and
Soci al Services as an exanple of another agency doing the sane
type of thing. He said legislators know this is going on because
t hey keep hearing these types of conplaints.

SENATOR TAYLOR said he thought there was a way to get this
wrapped up and resolved. He applauded Dick Cattanach’s efforts
and Mark O Brien's efforts for the conscientious way in which the
people within DOTPF had been trying to find a way out of the
norass. He thought the way out was to use sonething simlar to
what they use when they adversely take, through condemmati on,
soneone’s property. He explained their forefathers realized if
the state cane in with all it’s power and put 1-5 through the
m ddl e of Chairman Cowdery’s house they had to offer hima fair
anount for his house. He explained the fair systemthey set up.
Chai rman Cowdery can bring suit against the state and if he can
show that he can beat the state’s offer in front of a jury by
nore than 5% he would get actual attorney’s fees plus his
j udgment plus prejudgnent interest. In that type of rare instance
people got fully conpensated if they lost their house. They do
that in condemation cases to keep the power of the state from
bei ng abused on the property owner. They could go to a system
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that would do that. They could go back and try to repair the
damage done to Rule 68 and the tort reform novenent.

SENATOR TAYLOR explained Rule 68 used to say offers of judgnent
are offers of judgnent and if you can go into court and beat that
of fer of judgnment you get 100% of your attorney’ s fees. It was
the insurance industry that canme in through the tort reform
novenents and said it did not |ike 100% they wanted 75% at one
stage and 50% at another stage. Every tine you whittled it down
from 100% you took the incentive to settle out. If they want
strong incentives they can wite strong incentives back in. He
said he was | ooking at all departnents, not just DOTPF.

SENATOR TAYLOR said he liked the concept of each side nmaking an
of fer and then when they reach sone finality you prorate it back
He was not sure how well it would work but it may be another
wor kabl e mechani sm

SENATOR TAYLOR said he believed the rest of the construction
i ndustry, those not dealing with state agencies, found a solution
to all this years ago. The construction industry found out a |ong
time ago they could not afford | awers and they could not afford
the tinme to go to court. They could not have a huge ten story
building all tied up for five or six years while they worked
their way up to the Suprenme Court for a decision on whether the
guy who was building the building was right or not. They invented
arbitration and in a nonth they get a decision. He thought
bi nding and nandatory arbitration would take care of the big
cases and the little contractor also. He asked, if it works for
the rest of the construction industry and for the private sector,
why it wouldn't work for the state. He said those were avenues
of approach that had been successful for other people in the sane
ci rcunstances. He said the Transportation Commttee should really
take a look at introducing legislation to acconplish that. He
asked the participants at the neeting to share any additional
ideas they cane up with. He said if they could conme up wth
sonmething it would be beneficial to all parties and especially
the state in the long run.

SENATOR W LKEN said he had five things he would like to touch on.
He had two constituents cone to himin the fall who were on the
other end of the problem They had a road project on 3¢ Avenue
in Fairbanks. Constituent B has an eight-store mni-mall and
Constituent A has a little printing shop with three enployees.
Both canme to himindependently and said the state was beating the
hel | out of them The state wanted to take their |and and was not
giving them fair value for it. They had been through all the
hearings and the |awers and they did not know what to do.
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Senator WIlken told them he did not know about this so he went
off to Juneau with this as a issue. Senator Torgerson had the
sanme issue and as they were talking it canme up. Senator Torgerson
introduced SB 278 and he was one of three co-sponsors. SB 278
would require the state to make a better effort to try to have
some resol ution

SENATOR W LKEN was in the print shop three weeks earlier because
they were printing his survey. He told Constituent A he had a
bill going and it wuld raise the Ilevel of the issue.
Constituent A said he had settled. Senator WIken asked hi m what
had changed in the |ast four nonths. Constituent A said he could
not afford it. They just beat the hell out of him Wen Senator
W ken got back to Juneau he called Constituent B who said he was
going to court. He would not breakeven if he won but those
bastards were not going to beat him Senator Wl ken said that was
the 2% he was there representing. He thought they ought to be
proud of the 98% but it was the 2% like those speaking at the
hearing and Constituents A & B that he was really there to talk
about. He said they should not be placed in that position in
t hose ki nds of issues.

SENATOR WLKEN said the letters between M. Brady and
Comm ssi oner Perkins are entertaining and they could do what they
wanted with them but obviously there were two sides of the story.
He referred to the mddle of page 2. He was disappointed in the
statenent and suggested DOTPF change its attitude. He read from
the letters, “W negotiate for long periods of tine,” which he
said M. Brady asserted. He continued:

The final sentence there says, and | think to ny
Constituents A & B - ‘The contractor always has the
option to break off negotiations and pursue their
claim The responsibility for prolonged settlenent
negotiations is shared equally by both parties.’ | just
sinply don't see it that way. | would suggest that
sentence ought to read, ‘the responsibility to mnimze
prol onged settlenment negotiations is placed upon the
State of Alaska just because of the resources they
have.” | think we, as the state should acknow edge that
we’'re fighting and, not fighting, we're negotiating
with small business people A and B and it’s not their
responsibility to carry the issue forward.

SENATOR WLKEN referred to arbitration. He asked M. Libbey in
t he schene he nmentioned whether he envisioned a traditional split
- the baby arbitration - or would he envision a final |ast and
best offer in these types of things.
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MR. LIBBEY said he thought the schenme could work as Senator
Taylor indicated. It would be a last and best offer if you
rejected it and it went on into arbitration and prevailed by
greater than 5% then it would be a full and actual attorney’s
fees award. It really gave that high incentive for settlenent.
It really allowed for parties to very objectively look at their
positions and think realistically.

SENATOR W LKEN asked if that worked in the constructi on busi ness.
AN UNI DENTI FI ED SPEAKER answered that it does.

SENATOR W LKEN said he heard the coment about attrition through
the departnent. He said all of themin the |egislature heard that
coment, not only on this issue but other issues as well. He was
glad M. Brady had brought attrition up and he thought it was a
problem in DOTPF and they have huge capital budgets funded by a
| ot of federal noney.

SENATOR W LKEN asked M. O Brien for the status of his report and
when it was due. He wanted to know if the follow ng |ist would be
i ncl uded.

e arbitration

* hearing officer

e accountability

e small clains resolution

* mssed deadline on behalf of the state

» delegation of authority.

MR O BRIEN answered that all of the items Senator W]Iken
mentioned were discussed in the paper with the exception of
del egation of authority. He said he had sonme conments on that and
it was being addressed in a different way outside of the process
they have with AGC. He said the other issues would be addressed.
He and M. Cattanach had a copy of the report and had agreed to
take it to their respective parties and gather input from their
departnents and their attorneys on this issue. He said this is
the opportunity for both sides to go back and sit down and
di scuss this wth their folks.

TAPE 2-08, SIDE B

AN UNI DENTI FI ED SPEAKER said when we tal k about nodification of
| egi slation we are tal king about changing the State Procurenent
Code. He did not expect that to happen between the 15'" of March
and the end of the session. That neant this was sonething they
could entertain over the sumrer and have hearings and |ook
towards introducing legislation the followng session. He said
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they woul d | ook for advice.

CHAI RVAN COWDERY agreed they were getting down to the wre. The
|l ast day for the individual filing of bills was |ast Tuesday.
Comm ttees could introduce bills. Mjor |egislation was often not
conpleted in one two year period. He said that was why he
appreciated all their help. He infornmed them Senator Taylor is
Chai rman of the Judiciary Coommittee and they would |i ke to gather
all the information and depositions. They needed everyone' s emai

so they could email information to them DOTPF would make a good
effort and hopefully in seven to ten days this commttee wll
have the list of clainms information and he will share that wth

them He told M. Cattanach to work with his staff and Senator
Tayl or on the necessary changes to neet their objective of naking
this work better.

AN UNI DENTI FI ED SPEAKER said arbitration, which he had not
t hought about seriously until Senator Taylor suggested it, is a
creature of agreenent. If there is going to be sone delay in
goi ng through this hearing process to change the procurenent code
there is nothing to stop the departnment from just, across the
board, telling the contractors they are willing to arbitrate with
themright now That could be inplenented by the tinme the hearing
process is conpleted. He said they probably have a couple of
positive exanples of arbitration results, which ought to be
real |y nmeani ngful in assisting the whol e process.

SENATOR TAYLOR said it was nentioned earlier that legislation is
al ready on the books that allows for arbitration as an option. He
woul d encourage the departnent to |look at that. He was concerned
they were going to waste another full year or year and a half
before they would have sone finality available for those people
contenplating additional contracts. There is another building
season com ng up and hopefully contracts were going on the street
for bid. He wanted people to feel very confortable and know t here
is a quick, speedy and fair resolution process. That is what they
are trying to build. He said they nay not be able to acconplish
| egislation this year but they ought to get the rough paraneters
of a bill in and filed so they can have sone hearings on them and
maybe even carry on sone hearings during the interim He said he
wanted to have a rough draft of the bill by md March

M5. HENRI KSON sai d sonething no one tal ked about was hol ding the
hearing officers’ feet to the fire. She said her hearing officer
made his findings of fact and conclusions of |aw but he did not
do the math. There were experts on both sides that said what the
i ssues were worth. The hearing officer did not do any of that and
it rendered his decision worthless and if you are the contractor
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you are held over the barrel. You get the decision in January and
the legislature is getting ready to neet. You have to decide
whet her you want to settle and get it funded while they are in
session or wait another year for the next session.

She said she should be able to participate in the lawsuit going
forward agai nst Montgonery Watson and the state should not get a
wi ndf al | when they woul d not even pay her attorney fees.

MR OBRIEN responded to Senator WIken's question about
del egation of authority. He said the departnment had just
instituted what is called a contracting officer warrant system
It set up levels of delegation of authority, mninmum training
requi renents and mninum experience requirenents. It will be a
formal system and has been adopted by policy. By July they wll
all have to have intern warrants. They recognize there is a need
for training and there are issues out there and they are taking
steps to address them

He said the nunbers don’t support the idea that the nunber of
clains has increased. He said he had records going back to 1988
and they averaged three clains a year and it has not changed.

CHAl RVAN COWDERY said they averaged three clains that are
di sput ed.

MR OBREN said primarily nost of the discussion is focused
around this hearing officer arbitration process. He said he was
tal king about the clains that would be going to arbitration.

SENATOR TAYLOR said arbitration was not really a big major step
for themto nake because there are so few cases. He thought they
could just inplenent arbitration. He said it would be good for
the Governor to have Conmm ssioner Perkins inplenment arbitration
quickly and all of a sudden a whole bunch of problens would
di sappear. He suggested either binding arbitration so nobody can
appeal and it is final or either side can go to court but there
shoul d be a disincentive to going to court.

CHAI RVAN CONDERY adj ourned the neeting at 12:37 p.m
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