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ACTI ON NARRATI VE

TAPE 01-14, SIDE A
Number 001

CHAI RVAN JOHN CONDERY cal l ed the Senate Transportation Conmttee
neeting to order at 1:43 p.m Present were Senators Taylor, WIken
and Cowdery. He announced the comm ttee woul d hear the resolution
at another tine; the first bill to come before the commttee woul d
be SB 130. Chai rman Cowdery asked the sponsor to address the
committee.

#SB 130
SB 130- ALASKA MARI NE HI GHWAY AUTHORI TY

SENATOR ROBIN TAYLOR, sponsor of SB 130, gave the follow ng
expl anati on of the neasure.

SB 130 is essentially the sane neasure that he introduced about 10
years ago when he was a nenber of the House. Senator LIoyd Jones
i ntroduced a conpanion bill in the Senate. The concept origi nated
from studi es done on Sout heast Al aska transportation over the |ast
25 years. Those studies have concl uded that transportation issues
shoul d be renoved fromthe influence of politics by establishing an
aut ononous board that would hire staff. An autononous board woul d
al so provide for continuity and hopefully devel op an i nternoda

system of transportation to interconnect the expanding road system
of Sout heast Al aska. None of that has occurred in the last 37
years. Unfortunately, that operation, in the words of Jim Ayers,

"is in a death spiral."

SENATOR TAYLOR said that without continuity in transportation, he
doesn't believe the ferry systemw || continue to exist, even as a
shadow of what it was in the past. The entire econony of Southeast
Al aska depends upon a certain | evel of service that may or may not
be available. |If those communities are going to survive and have a
viable transportation link, this bill is crucial. This matter
al ways cone down to a confrontation between the |egislative and
executive branches. Every governor wants to be able to appoint the
people who will run the Al aska Mari ne H ghway System (AVHS). This
adm ni stration has been no nore successful in that effort than has
any previous admnistration. Senator Tayl or expressed concern that
the head of the entire transportati on system and the people who run
it change every four years and the repl acenents have no background
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in that system That has led to a lack of continuity, a |lack of
expertise, and wildly vacillating concepts.

SENATOR TAYLOR noted he is not aware of any marine hi ghway system
inthe world that is building high speed ferries for normal runs.
High speed ferries are being built for critical runs where the
exi sting systemhas no capacity left. Passengers are paying two to
three tines the cost to get to their destination quicker.

Nunmber 467

CHAI RMVAN COWDERY asked if the high speed ferries are capable of
running in big seas.

SENATOR TAYLOR said that every system he has contacted does not
operate fast ferries in adverse weather conditions. In addition,
staff fromthe Departnent of Transportation and Public Facilities
(DOTPF) have said they would not be able to operate a fast ferry
several days each year; high seas are a major factor, as well as
cost and nmintenance. H gh speed ferries are probably an
i nnovative idea that will develop over tinme to where they wll be
| ess expensive to operate. He pointed out that issue should be
resolved by a board of directors with expertise in public
transportation, and specifically marine transportation.

CHAI RVAN COWDERY noted that Senators Ward, Taylor, WIken were
present and that Senator Elton was ill. He then took public
t esti nmony.

Nunmber 664

MR, GEORGE CAPACCI, General Manager of the Al aska Marine H ghway
System read the follow ng prepared statenent to the conmttee.

It is inportant that | be here today to express ny
concerns about the proposed marine highway authority
contained in SB 130. These concerns are essentially the
sane as Comm ssioner Perkins presented in 1997, with sone
i nportant updates about the managenent and direction of
t he Al aska Mari ne Hi ghway.

Let nme begin with a review of why the Al aska Marine
Hi ghway Authority is not in the best interest of our
custoners, the citizens of Al aska, and the Al aska Marine
H ghway enpl oyees.

First off, the authority creates nore problens than it
solves. SB 130 di m ni shes public accountability. Under
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the present system the marine hi ghway system nanagenent
is accountable to the public. Concerns and requests are
responded to quickly and conpletely. They have to be.
El ected officials are responsi ble for the nmanagenent of
the marine highway and elected officials have to be
responsive to the public they serve. Sonetines that is a
ti me consum ng and cunbersonme process but it is the nost
responsive way to handle the people' s business. The
establ i shment of an authority would di mnish the publics'
accountability of marine highway managenent by inserting
an appoi nted board between nanagenent and the people.
Mari ne hi ghway managenent will no | onger answer directly
for the elected governor or for any other elected
representatives. The board, and not the governor nor the
| egi slature, wll rmke nanagenent deci sions. Once
appoi nted, board nenbers will not be accountable to the
public. A board nenber may be renoved only for cause.
The accountability of the marine hi ghway managenent to
the cormmunities they serve will be substantially reduced.
We believe this is not desirable.

SB 130 di m nishes public influence on decision making.
Al askans know who is in charge of the marine highway

system Wen things are running well, they know who to
complinent. Wen things aren't going so well, they know
who to contact. Believe ne, they know who to contact.
This bill changes all of that. Wen accountability of
el ected officials changes, public access to the decision
maki ng process al so changes. Al t hough a person or a

comunity may ask the board of directors of the system
for a schedule change or a special run, there may be
little or no pressure to respond. The CEO is insulated
fromthe effect of public pressure.

Current comrunity input to the fleet's schedule is an
ongoing effort. Annually we solicit this input and
adj ust our schedule as nuch as possible to neet those
demands. W believe Al askans appreciate direct access to
the public systens that nost affect their lives, and this
bill wll have a substantial negative inmpact on that
access.

The Al aska Marine H ghway System is not broken. The
marketing and pricing study was recently conpleted.
There is a lot that is right about the Al aska Marine
H ghway System The ships have an enviable safety
record, they generally run on tine, they provide safe,
econom cal, confortable and reliable transportation
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service to our traveling public. The currently
conpl eted, back in Septenber of |ast year, marketing and
pricing study, found that 93 percent of our custoners
rate their AVHS experience as good or very good. The
study al so concluded of the top ten | ocations visited by
sunmer of 1999 visitors, five locations - Anchorage, Mat-
Su/ Denal i, Fairbanks, Val dez and the Kenai Peninsula are
not even in Southeast Alaska. So five of the top ten
| ocations are not even in Southeast A aska. This points
out that we are carrying visitors and passengers
t hroughout the state of Al aska. The entire state's
econony therefore benefits from the marine highway's
passengers.

O course, I'll be the first to admt sonme problens
occur. They are inevitable in an operation that is as
vul nerable to as many variables as the marine highway
systemis. It is a systemthat has a |large and varied
constituency, and everyone has an opinion as to what
should be done and how it should be operated. But ,
overall, the systemis doing what it was designed to do
in the md-60s - transporting people and vehicles
t hr oughout coastal Al aska in the context of an internodal
transportati on networKk. It is a credit to the hard
wor ki ng crewrenbers and dedi cated staff that we operate
as well as we do.

SB 130 adds another admnistrative |ayer. This bil
woul d set up another admnistrative |ayer over which

neither the governor nor the legislature wll have
control. W believe that is bad public policy. But ,
even worse, it doesn't fix anything. There is nothing in
the bill that encourages stability or financial support

by the legislature. There is nothing in the bill that
addresses the increasing capital needs of an aging fleet.

There are major chall enges at marine hi ghways that we are
addressing with strong | eadership and action. One of the
bi ggest problens that you can help relieve is the tine
and energy that now is being spent controlling the damage
caused by anxiety over our future. That is a problem
that you can materially affect by telling the whole story
in this very successful state adventure by denonstrating
your support for its future and helping us fix the
probl ens that we have. The systemis nearly 40 years
old. The ships are aging, the systemis running the sane
type of operation it did 38 years ago with nore public
service. In 1976, for exanple, Sitka was provided with
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268 trips and in 1999 that nunber was 325 trips. Today
we are responding to the chall enges of shrinking funding
and increasing regul atory demands.

I'd like to talk a little bit about AVHS maritine
experience. Athough it isn't specifically stated in the
proposed legislation, an inplicit purpose for an
authority is apparently to insulate the marine highway
system from i nexperi enced managers appoi nted through the
political patronage process. The 1989 "Acres Report”
recommended that additional experienced mariners should
be hired as managers to better understand the operation
of the maritine vessels. AMHS has done that and nore.
From nyself, the director of the Southeast region,
through the vessel operations nanagers, the nmarine
engi neering nanager, the port captain, assistant port
captain, the |SM STCW coordinator, the three port
engi neers, the eight vessel construction managers, and
the state's only naval architect and our safety officer,
the Al aska Marine H ghway Systemis staffed with marine
professionals with over 500 years of vessel operation and
mai nt enance experience. Most of ny staff, ny senior
| evel staff, have the title "captain” in front of their
names and we can refer to them because of their naster
mari ners docunents. This staff exists to support the
Al aska Marine H ghway vessels and conducts its daily
busi ness to that end.

The Sout heast Transportation Plan and the Prince WIIliam
Sound Transportation Plan point toward the future. The
Sout heast Al aska Transportation Plan was a conprehensive
plan that was developed through extensive public
participation. The basic tenant of the SATP is a series
of shuttle vessels connecting Southeast comunities
coupled with a version of the exiting mainline vessels to
inmprove the overall transportation system for our
custoners. The sane holds true for the Prince WIIliam
Sound Transportation Plan. A vessel capable of 30 plus
knots is needed to solve the elenental tinme and distance
equation to provide daily service in Southeast A aska and
Prince WIliam Sound. The residents of Prince WIIliam
Sound communities strongly support our transportation
pl anning efforts. The residents of Southeast Al aska have
uni formy supported a Sout heast transportation plan. The
Sout heast Transportation Plan and the Prince WIIliam
Sound Transportation Plan are not perfect but they are
good plans and the best our public process can produce
for essential transportation inprovenents. These plans
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have w de public support and endorsenent. W need your
support to inplenent these transportation plans.

| believe a firm foundation is being laid for future
statewi de transportation services including the essenti al
Al aska Marine H ghway System Vessels are bei ng upgraded
to conply with ever increasing international and federal
safety regul ations. Qur crews are undergoing
standardi zed training mandated by the international
regulations to be the nost professional nmariners
possi bl e.

An authority would further isolate the marine highway
systemfromcapital funds. The marine hi ghway systemis
presently managed by DOT/ PF personnel as an integral part
of Alaska's internodal transportation system The
majority of the routes have been designated by Congress
as part of the national highway system As an operating
arm of the departnent, the system receives federal

hi ghway funds from the departnent. By separating the
systemfrom DOI, as an authority, operating independently
fromthe rest of the Departnent of Transportation, the
debate for funding the marine highway system capita

i nprovenent projects could conceivably shift nore toward
the legislature for resolution. This will force the
mari ne hi ghway systemto conpete nore aggressively with
i ndi vidual conmunities throughout the state, other DOT
regi ons, and other agencies for its share of the federal
hi ghway funds, rather than sharing them as one conponent
of Alaska's internodal transportation system

Wil e the conm ssioner of DOT woul d serve on the board of
directors of this new authority, it is unrealistic to
think that an organi zati onal conponent, which is separate
form the rest of the agency, and for which the
commi ssi oner no |onger has primary responsibility, wll
receive the sane |evel of consideration for federal
hi ghway funds as it receives as a |line agency within the
depart nent.

The authority itself provides no nechanism to reduce
subsidies. The nmarine hi ghway system presently derives
about 55 percent of its operating funds from revenues,
with the remaining 45 percent of its operating budget
appropriated from the general fund by the |egislature.
The marine highway provides an essential public good,
transportation, that cannot be provided by the [private]
sector. As such, providing a state operating subsidy is
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an appropriate role for governnent. This subsidy is
essential for continuing service year round at a
reasonabl e price. Nothing in this proposed |egislation
is directed toward changing that funding rel ationship.
The proposed authority is not designated to be self-
sufficient. It wll continue to require annual
| egi sl ative appropriations for operations and capita

i nprovenents. What then is the justification for
establishing it as a state corporation? An authority
will require additional subsidy to fund its increased
over head costs.

Addi tionally, adm nistrative costs are likely to
increase. The marine highway systemis already unfairly
criticized for its large size of central office staff.
In truth, the Juneau office staff has dimnished in
recent years despite extensive additional international
and national safety and training regul ations, which need

i npl enentation, nonitoring, and oversight. |If the marine
hi ghway system is split from the rest of DOl into a
quasi - i ndependent aut hority, it w | | | ose t he

adm nistrative support presently provided by the
departnent, and the adm nistrative costs for the nmarine

hi ghway system will certainly increase. Personnel and
accounting services, which are now provided in part by
headquarters, would fall entirely on the authority

itself, so would engineering services now bei ng provi ded
by the Southeast region. The system would further be
removed from the Federal H ghway Adm nistration. The
relations with DOT and the Federal H ghway Adm nistration
woul d be conplicated since our CFR Title 23 for the
adm ni stration of the Federal H ghway funding prograns is
the responsibility of the state highway agency, which is
t he Departnent of Transportation.

Separate accounting and data processing systenms woul d
al nost certainly be necessary. That authority woul d not
be exenpt from the Executive Budget Act, state
procurenent code, and other state mandated rules and
regul ati ons.

Finally, and thankfully, in summary, the proposed marine
hi ghway aut hority would be a nove in the wong direction
as far as transportation in Al aska is concerned. W all
recogni ze that the marine hi ghway system cannot conti nue

to operate as if it were still in the 1960s. Ti mes have
changed and the needs of Alaska's comunities and the
traveling public have changed. The transportation
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network along Alaska's coastline has changed. The
changes needed in the nmarine highway system are
evolutionary as the system adapts to neet the demands of

our varied custonmers. However, SB 130 takes us in the
wong direction. Wth the help of the legislature, we
will continue to work to ensure the mari ne hi ghway system
truly functions as an integral system and elenent in a
wel | designed state transportation system | am working
to bring about this evolutionary change to inprove the
mari ne hi ghway system but this transition nust be well

t hought out and have the support of the people of Al aska.

This takes tinme and the worst action we can take now is
to create another |evel of unneeded bureaucracy as this
bill proposes to do. Thank you for allow ng that nmany
pages and | would be happy to answer any questions you
m ght have.

Nunber 1400

CHAl RMAN CONDERY asked if the ferry systens in other states are
privately owned and, if so, how they deal with federal subsidies.

MR CAPACCI said there are a nunber of ferry systens throughout the
country, both publicly and privately owned. Mst of the publicly
owned ferry systens get federal dollars to inprove and construct
their vessels. Their operating funds conme fromtheir own revenues
and from their state |egislatures. Those systens are very
different from Al aska's. Al aska has passenger ships that also
carry cars and are not used as commuter systens. Most other state
ferry systens do not have to deal with | ong distances.

SENATOR WARD asked for a copy of M. Capacci's witten coments. He
al so asked if any other ferry systens are run by an authority.

MR. CAPACCI said he is not aware of all the authorities, but a
nunber of bodi es advi se the Washi ngton Legi sl ature and do studies
for it, such as tariff pricing studies. He does not believe that
Washi ngton State has a true authority that directs the CEO of that
ferry system

SENATOR WARD asked if the existing authorities are port
authorities.

MR, CAPACCI said he would have to do nore research on that
guesti on.

SENATOR WARD comrented that he asked because M. Capacci said he
was not in favor of authorities. He then noted the Governor has
proposed new regul ations on cruiseships to deal with waste. He
asked if the ferry systemis already conplying wwth the Governor's
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proposed regul ati ons.

MR. CAPACCI replied, "Through the Chair, yes - Senator Ward there
are a nunber of different ...."

SENATOR WARD responded, "Ckay, that's fine, thank you."
MR. CAPACCI said, "...but yes.™

SENATOR WARD asked if the AMHS has the ability to acquire state
| ands so that it can develop, sell or |lease those lands in order to
supplenent its operations, simlar to the Alaska Railroad
Cor poration (ARRC).

MR. CAPACCI said he did not know what possibilities exist along
that |ine.

SENATOR WARD asked if M. Capacci has read Sec.19.55. 210, regarding
acquisition of land and easenents, on page 6 of SB 130. He noted

that one of the cornerstones of this bill is to transfer 1.4
mllion acres of state land to this new authority to of fset sonme of
the operational costs. He again asked if the AMHS has the

authority to accept |and now.

MR. CAPACCI said he did not see that section in the previous
edition of the bill. He repeated that he is not sure whether the
AVHS can accept land at this time. He noted that is an intriguing
i dea.

SENATOR WARD said, regarding M. Capacci's coment, that an
authority would separate the people from the operations, that he
believes an authority would bring the two into closer contact. He
asked if that would be elimnated if the nenbers of the authority
are el ected rather than appointed.

MR. CAPACCI said he would have to give that question nore thought.

SENATOR WARD said to serve on other authorities, candi dates mnust
fit certain criteria, such as geographic location. He felt that
shoul d sol ve the public input problemand asked M. Capacci if that
is what he is proposing.

Number 1693

MR. CAPACCI said he does not know that the Port of Bellinghams
authority runs a maritinme transportation system DOITPF deals with
the facilities in Bellinghambut he is only aware of the term nal
facilities that they operate.

SENATOR WARD asked M. Capacci if he is famliar wth that
authority.
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MR. CAPACCI said he is aware they have an authority with el ected
of ficials.

SENATOR WARD again asked if that would alleviate M. Capacci's
concern about public participation.

MR. CAPACCI said he is not sure how that authority relates to the
public and how responsive it is to the public. He noted that
authority is not developing a transportation system It makes
deci si ons about the shore side facilities.

CHAI RVAN CONDERY said he is glad the marine highway system is
al ready conformng to the proposed crui seship regul ati ons on waste
di sposal

MR. CAPACCI said there will be expenses.

CHAl RVAN COWNDERY said the marine highway system nust not be
conform ng then.

MR. CAPACCI said, "W do conformw th the outflows but the testing
requirenents and the reporting requirenents and the nonitoring
requi renents are going to be additional admnistrative and
additional costs if the periodicity is changed. The sanpling that
we do - we weren't initially sanpling effluent, we had other
nmeasures of whether the systens are effective or not, but we took
it upon ourselves to sanple those outflows and found that they were
within specifications so, if a lot of those bills get enacted,
there's going to be sone expenses involved in that, yes sir."

There being no further testinony or questions, SENATOR TAYLCOR noved
SB 130 fromcommttee with individual recommendations. There being
no objection, the notion carried.

#

#HB 127
HB 127- AVI ATI ON & Al RCRAFT EMERGENCY EQUI PVENT

CHAI RMAN COANDERY announced that the comm ttee di scussed the Senate
version [ SB 100] of HB 127 at a previous hearing.

SENATOR WARD noved to adopt SCS CSHB 127(TRA), Version F, as the
wor ki ng docunent of the conmittee. There being no objection, the
notion carri ed.

The commttee took a brief at-ease.

CHAI RVAN CONDERY cal | ed the neeting back to order and took public
t esti nony.
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MR. JOHN MANLEY, staff to Representative Harris, prinme sponsor of
HB 127, told commttee nenbers that Representative Harris's
original intention was to nake it easier for private pilots who
take off from Alaska and land in Canada to do so legally.
According to recent federal l|egislation in Canada, a person nust
get a permt to bring in a firearm neaning a rifle or shotgun

Handguns are not allowed. Alaska statutes require private pilots
to carry a firearmto take off from Al aska. The new Canadi an
| egislation creates a situation where Alaskan pilots would be
acting illegally if they took off without a firearmand illegally
if they landed in Canada with one.

HB 127 exenpts private pilots flying under an FAA flight plan into
Canada from carrying a gun. A few other changes regarding
energency equi pnment to be carried were made in the House.

M5. JULI LUCKY, staff to Senator Rick Hal ford, sponsor of SB 100,
expl ai ned that nost of the provisions of SB 100 were added to SCS
CS HB 127(TRA) but it differs fromSB 100 in the followi ng ways. A
section regarding survival rations was renoved; provisions rel ated
to communi cations were renoved as no reference to comuni cations
was made in the title of HB 127; and new | anguage was added to the

civil liabilities section (Section 11), which Senator Tayl or worked
on.
Number 2005

SENATOR TAYLOR expressed concern about |essening the life, health,
and safety aspects of the law. He pointed out that a flight from
Fai rbanks to Dawson covers a significant distance and pilots w |
be I ess well-equipped to deal with difficulties with this bill. He
said he wunderstands the reasons for the conpromse but he is
frustrated that it has to be done.

SENATOR DONALD OLSON told the commttee that this bill will affect
two air taxi businesses he owns. He has been a pilot since 1969
and has had to make about 14 or 15 forced | andings during his
flying career; he has needed the energency gear he carries various
tinmes. He noted that during the past 30 years, the air tax

busi ness has changed. Airlines used rudinentary Cessna 180s
whereas now multi-engine turbine aircraft are used. Regar di ng
searches, energency locator transmtters were not required in the
early 1970s so searches could take nonths. Now that they are
required for air taxi businesses and private aircraft, search tine
has been dramatically reduced. For those reasons, he supports this
bill. Senator O son pointed out that sone pilots are reluctant to
carry all required energency gear, such as handguns, because of
vandal i sm

MR. PAUL BOWNERS, Director of State Aviation for DOIPF, agreed that
vandalismis a problem He said that requiring pilots in Nome to
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carry firearns onboard a flight mght cause problens if Russian
airspace is opened up to private flights. He suggested naking the
firearm requirenment an optional part of energency equipnent or
rewording the bill so that it applies to any international flight
i nstead of Canada only. M. Bowers al so suggested exenpting | arge
airlines from Section 1 as they are already exenpted by the FAA
Regar di ng si gnaling devices, he suggested listing a small mrror as
an alternative device.

CHAl RVAN CONDERY announced that an error was nade when adopting the
previous conmttee substitute and asked that a nmenber nove to adopt
the correct version.

SENATOR TAYLOR noved to adopt SCS CSHB 127(TRA), Version L, as the
wor ki ng docunent of the conmittee. There being no objection, the
notion carri ed.

CHAI RVAN COADERY continued to take public testinony.

MR. CARL SIEBE, airports engineer for the Statew de Aviation

Division of DOTPF, nmade the follow ng comrents. The current
statutes create enforcenent problens for DOTPF by requiring it to
do selective enforcenent. Foreign pilots fly into Al aska every

year and try to get their book rating, yet under federal |[|aw
foreign visitors to the United States are prohibited fromcarrying
weapons. |In addition, licensed pilots with a felony conviction are
prohi bited by other statutes fromcarryi ng weapons. Last, business
aircraft often stop in Alaska for a "pit stop”" on their way to
ot her countri es.

TAPE 01-14, SIDE B

MR. SIEBE said an aircraft cannot land in those countries with a
weapon so they typically do not carry weapons. He noted that
clarification of the original legislative intent of that provision
woul d hel p DOTPF to adm ni ster the statute. Regarding the surviva
gear statutes in general, he pointed out the US. Ar Force
survi val school has excellent guidelines for survival gear, many of
which differ fromAl aska's statutes. The Air Force requires that
survival gear be sinple enough to be carried on the person. He
informed the commttee the revised [1999] Canadian aviation
regul ations require pilots to carry shelter, signaling equipnent
and equi pnent to nmake potable water. He asked that whatever is put
forth in statute be reasonabl e and enforceabl e.

CHAl RMAN CONDERY said when he was flying in Alaska he carried a
seal ed netal container filled with survival gear that could only be
used, under penalty, for an energency. He asked if that sane
concept could be applied to this bill

MR. SIEBE said his first concern with that approach would be
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enforceability. DOIPF aviation staff are extrenely limted and the
State Troopers are also limted as far as what they can do.

CHAl RVAN CONDERY sai d nost pilots want to conformso a random check
shoul d suffi ce.

MR SIEBE said the FAA doesn't want to get into the requirenment for
carrying survival gear on small aircraft. |[|f an annual inspection
was required, sonmeone in DOTPF woul d have to enforce that statute.

CHAI RVAN COADERY asked the next testifier his opinion of the
concept of a seal ed packet of survival gear.

MR BUTCH HALFORD said he is not well-versed on that el enent of the
proposed | egi sl ati on.

SENATOR TAYLOR asked M. Halford to comment on the need for a
proposed anendnent regardi ng occupancy related contracts and | eases
at airports.

MR. HALFORD said the issue is one of liability. The D vision of
Ri sk Managenent has recently required that anyone who enters into
an agreenent with the state, whether it be through a contract or a
| ease, nmust indemify the state against any liability |ess than 100
percent of sole responsibility of the state. He pointed out if the
state was 99 1/2 percent responsible for a problem the person who
entered into the | ease would have to assune 100 percent of the
liability. He felt that is not reasonable and it is not comon.
It would be far nore reasonable to adopt a position of conparative
fault so that each party shares in the liability to the degree of
faul t.

Number 1984

SENATOR TAYLOR inforned committee nenbers he has submitted a
proposed anendnent (Amendnent 1) to take care of part of that
pr obl em The anendnent does not cover as broad a scope as M.
Hal ford would like on all liability issues, but it does adopt a
conparative fault policy on DOTPF-owned airports with |essees,
permttees and concession owners. He noved to adopt Anendnent 1.
There being no objection, the notion carri ed.

CHAI RVAN CONDERY proposed to delete on page 5, line 17, of SCS CSHB
127(TRA) the reference to AS 02.35.110(b).

SENATOR TAYLOR so noved Chai rman Cowdery's proposed anmendnent as
Amendnent 2. There being no objection, the notion carried.

MR TOM CRAFFCORD, representing the Al aska M ners Association (AMA),

made the followi ng cooments about the civil liability provisions in
SCS CSHB 127(TRA). He noted he is a geologist by training. The

SENATE TRA COW TTEE -16- April 26, 2001



concerns of the AMA relate to the civil liability exposure of a
m ner who, out of necessity, maintains an airstrip to support his
operations in rural Al aska. Under existing |aw, the m ner may not
close the airstrip for public use, even though it is intended
solely for the support of the m ning operations. As a consequence,
this opens the mner up to certain liability issues. The
provi sions of Section 11 seek to provide sone limtations of that
liability exposure to the operator of the airstrip but it still
| eaves a paid enployee, perhaps a grader operator, open to
liability. He pointed out that section does extend liability
protection to damage to an aircraft, which was suggested by the
ANA. He felt it would be appropriate to further extend that
protection to the contents of the aircraft.

MR. CRAFFORD expl ai ned that Section 11(b) extends the right to the
owner or operator of an airstrip located on private |land to cl ose
that airstrip by placing a large X on it that is readily visible
fromthe air. The AVA supports the concept but would |ike that
provision to apply to airstrips on public land al so. Mst mners
operate on mning clains and |eases from either the federal
government or the state so the airstrips associated with those
operations are not |ocated on private | and. In addition, the
limtation on liability in subsection (b) should al so be extended
to the contents of the aircraft.

Nunber 1730

SENATOR TAYLOR commrented that, in his opinion, there is no risk of
liability whatsoever because no one has ever been sued in the
hi story of the state for negligence on the mai ntenance of one of
these renote airstrips. He explained that one |awsuit was brought
agai nst a person who parked a large vehicle in the mddle of a
runway and did not nove when told to do so. A pilot had to nmake a
| andi ng and damaged the aircraft. The pilot sued the vehicle owner
and won.

SENATOR TAYLOR said that since there is no risk of liability, he
structured this section so that it would only apply to a person who

had grossly acted. That section applies to the boss and any
enpl oyees, even though an enpl oyee was paid. The boss was not
bei ng conpensated for operating the airfield. Regardi ng the

ability to close the runway, that subsection was structured to be
limted to private | andowners with the understanding that there are
operators who work off of public land that do not have the
authority to close a runway on public [|and. That is why two
separ ate subsections were created.

CHAl RVAN CONDERY asked M. Crafford if Senator Taylor's explanation
satisfied his concerns.

MR. CRAFFORD said it does in large part but the AMA is also
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concerned about whether painting an X on a runway is sufficient to
cl ose a runway. He noted the placer mners want to be able to
restrict access to a runway when they are absent during the winter
season to prevent vandalism He agrees that it is arguable that
closing a runway with an X will be an effective deterrent.

SENATOR TAYLOR responded that litigation against private | andowners
on access roads and trails did not occur until private | andowners
tried to close them off. Instead of closing them off in a
reasonabl e fashion, 99 percent of those |andowners strung a 1/2
inch dianmeter steel cable across the road and someone hit the
cable. He suggested that putting an X on the runway shoul d keep 99
percent of pilots fromlanding. He added that this section wl|
not provide protection if a runway operator set up a "booby" trap.

MR. CRAFFORD said the AMA does not believe any operators shoul d
obstruct a runway in a dangerous fashion but with this bill a mner
is prohibited fromclosing a runway with an X because the runway is
not on private |and.

CHAl RMAN CONDERY asked if this bill has a referral to another
commi ttee.

M5. LUCKY answered this is the last commttee of referral before
the Senate Rules Committee. She explained that the previously
menti oned topics were considered by the sponsor. Regarding closing
a runway on public lands, the public's right to access nust be
bal anced with the problem of private property being vandali zed.
The problemw th obstructing runways on public lands is that they
may need to be used for energency access. Another concern is that
people are not charting these runways because of the fear of
liability. Senator Halford wanted to give those people who are
mai nt ai ni ng runways but have not charted them because of the fear
of liability a little nore incentive to do so.

SENATOR TAYLOR said he knows there was sone concern about Amendnent
1 and he hopes it does not burden the problem

MS. LUCKY said the sponsor has no problemw th Anmendnment 1.

SENATOR TAYLOR said one issue remains that could be addressed by
this legislation, and that is the Lake Hood/ DOTPF probl em of who
gets tie-downs. He hopes that Conm ssioner Perkins will address
that problem through regulation but, if not, this would be an
appropriate vehicle to deal with it.

SENATOR W LKEN noted that Anmendnent 1 seens to be a combn sense
thing that people take at face value. He asked that soneone from
the Division of R sk Managenent address Anendnent 1 and tell the
commttee why it has not been done before. He also asked to hear
fromaircraft owners on Anendnent 1.
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CHAl RVAN CONDERY sai d due to a lack of tinme, he would hold the bill
and asked M. Thonpson to address the conmttee.

MR. BRAD THOWSON, Director of the Division of R sk Managenent,
said his division advises DOTPF as to contract terns of insurance
and indemmity. He noted he has been involved in negotiations for
t he user agreenent at the Anchorage international airport, as well
as the rural airports. Many discussions have taken place over the
all ocation of fault. Conparative fault was a term used at the
Anchorage international airport negotiations. The state attenpted
to revise and follow a form that was used by other airports in
other jurisdictions. The insurance requirenments are very difficult
in Alaska today because of problens wth the availability and
affordability of insurance for air carriers. The state has
negoti ated a user agreenment with conparative fault at the Anchorage
international airport and he intends to do the sane at the rural
airports. SCS CSHB127(TRA) will force the state to do so.

The second section of the bill wll require the state to evidence,
in regulation, the type and Iimt of insurance coverage required of
each class of aviation-related |ease, permt and concession
contract. That's a difficult challenge. 1t is not something he is
trying to avoid, but the differences and disparity between the
users of the Anchorage international airport and |essees at the
rural airports is large. The state has tried to use general terns
in the past on conprehensive public liability so that it can tailor
the specific | ease contract or the certificate of insurance used as
evi dence for public liability to respond to individual activities.
There is no such animal as a conprehensive public liability
i nsurance policy. That termwas used in a prior regulation but the
diversity of operations at a state airport in Alaska is so great
that it is a difficult challenge to put into regulation somnething
that will apply to everyone.

Number 960

SENATOR W LKEN asked if sonme airports in Al aska are naintai ned by
DOTPF.

MR, THOVWPSON sai d they are.
SENATOR W LKEN asked if a grader was left on a runway and caused an
acci dent, whet her DOTPF woul d be responsi ble for any portion of the
liability under current |aw.
MR. THOWPSON said it woul d.

SENATOR W LKEN asked for clarification as he thought Anmendnment 1
al l owed for apportionnent of liability where there is none today.
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MR. THOWPSON explained that the forner use agreenent at the
Anchorage international airport did have a conparative fault
allocation as a termof the contract. Typically, the state does
not identify in detail in statute or regulation the ternms and
conditions that will be used in negotiated contracts. The state
has responded to events when it is legally liable. [If the state
has a contract with conparative fault, the state will participate
to the extent of its fault. He noted the state did suggest and
propose | anguage so that the state would not begin to participate
unless it was at |least 60 percent at fault. Many tinmes the
proxi mate cause of an accident is the use and operation of
aircraft. Oten, through creative pleading, allegations are nade
agai nst any party involved, including the state.

SENATOR W LKEN asked if Anendnent 1 will have a fiscal inpact.

MR. THOVWPSON said any change to the state's risk is incorporated
into the overall state risk managenent program The Division of
Ri sk Managenent does not submit a fiscal note when it has a slight
variation. The division is funded on a pay-as-you-go basis on its
sel f insured program because it too specul ative to suggest a fisca
not e.

SENATOR W LKEN asked M. Thonpson if he would like nore tine to
anal yze the inpact of Anendnent 1.

MR, THOWPSON said Arendnent 1 will create a significant challenge
since the Division of R sk Managenment will have to specify, in
regul ation, the type and limt of insurance coverage required of
each class of aviation-related |ease, permt and concession
contract.

SENATOR W LKEN questioned the need for Anendnment 1.
Nunber 564

SENATOR TAYLOR asked if the lessee is now asked to indemify the
state for all risk

MR. THOWPSON answered that in a rural airport |ease, the | anguage
inregulation in the past required the | essee to assune liability
for certain things resulting from or arising out of any act,
commi ssion, or omssion by the |essee, his agents, enployees, or
custoners arising fromor out of |essee's occupation or use of the
prem ses or privileges granted.

SENATOR TAYLOR asked if the lessee had to indemify the state
against any liability for any of his activities.

MR THOWSON said yes, for any activities arising fromthe | essee's
use and operati on.
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SENATOR TAYLOR clarified that this legislation will only require
the Division of Risk Managenent to identify |levels of risk against
| evel s of aircraft, users or |lessees and to provide that the
di vi sion provide for apportionnent of fault, as opposed to saying
the state will only step up to the plate and be responsible if,
after the | essee has gone to court, the | essee can prove that the
state is nore than 60 percent |iable.

MR, THOWSON said the 60 percent apportionnent was a proposed
all ocation nmethod in a contract negotiation that was not adopted.
He noted that nost international airports require the users to have
strict indemmity and that major airlines that land in Al aska sign
simlar ternms and conditions in other locations. That is why the
division tried to pattern the proposed | anguage in the Anchorage
international airport use agreenent with provisions used in other
| ocati ons.

Number 295

SENATOR W LKEN said his concern lies with the smaller airports,
such as Fort Yukon.

MR, THOWSON said if there is a loss involving the use of aircraft
arising fromthe state's responsibility, the state has paid for its
responsibility. The state is liable for activities perforned by
its own enployees and its contractors.

SENATOR TAYLOR noted the real issue is what the division requires
users of state airports to have in insurance policies regarding
state indemification. He noted the state is self-insured while
the users have to buy an insurance policy. He said the |evel of
the risk the state is requiring the user to indemify the state for
is what is in question.

MR. THOWPSON said the state does purchase airport insurance. It
self-insures for the first $250,000, but purchases excess liability
coverage to protect the state's assets and operations for a | arge
|l oss in excess of that anbunt. |In the past, the regulation for a
| essee at a rural airport required: property damage coverage
arising fromone accident in a sum of not |ess than $50,000; and
personal injury or death liability insurance not |ess than $100, 000
per person and $300, 000 per accident. Those sunms were revised in a
regulation requiring limts of $1 mllion for each occurrence. He
poi nted out there is subjective |language for additional limts to
be required, depending upon the level of activity and the | ocation.

MR. THOWPSON said the division is asking for a greater sum at the
Anchorage international airport. The insurance required in 1986
for all users was characterized on a per seat basis and was set at
$1,000,000. Mnimumlimts for propeller aircraft were set at $10
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mllion and for jet aircraft at $20 mllion. Those requirenents
were for Anchorage only.

SENATOR W LKEN asked if this bill wth the anendnent will help the
small air carriers and, if so, whether it will cost the state
anything to help them

MR. THOWPSON said he does not think it will significantly affect

the state's risk or the state's cost. It may in the future with a
conparative situation. Regarding whether it helps the small
operator, he thought the division will be challenged with the task

of developing a matrix to address, in regulation, all of the types
and varied operations.

SENATOR W LKEN asked if an air cargo business will be able to show
this newlaw to its insurance conpany and expect its rates to be
| ower ed.

MR. THOWPSON sai d he does not believe any relief will be provided

to the aircraft owner/operator because of this bill. The division
checked with the markets as to the difference in rates depending
upon the use agreenents; the users wll get no extra prem um or

relief if they sign sonething with a | ess favorable | ocati on.

SENATOR TAYLOR said with the exception of those that nay be | arge
enough to be self insured.

MR. THOWPSON responded that is true of anyone who insures for the
first |ayer.

SENATOR TAYLOR said what they are tal king about is that the state
self insures to $250,000, but it is requiring the other parties it
is dealing with to indemify the state to $1 mllion. That also
provi des another |ayer between the state and the liability. He
asked if that becones another step between the state and the
potential claimant that the state will have to pay.

MR, THOWPSON said he thought Senator Taylor was confusing the
indemmity and the insurance. The indemmity is the hinge pin as to
all ocating responsibility between two defendants. Wether one of
the defendants does or does not have the ability to pay their
obligation is a separate issue.

TAPE 01-15, SIDE A

MR KIP KNUDSEN, ERA Aviation, inforned the commttee he sat on the
negotiating conmttee for the operating agreenent at the Anchorage
and Fairbanks international airports. He said the issue of
conparative versus sole proxi mate cause has been an ongoi ng one.
The airlines that operated at those two airports up until now have
benefited froma conparative fault clause, which is fair. During
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the negotiations, the state's position has been that it wll
transfer all of its contracts over to a sole proxinate cause
st andar d.

SENATOR W LKEN asked if all airports, other than Anchorage and
Fai r banks, will be excluded.

MR. KNUDSEN said regarding the rest of the state's airports, the
sanme | anguage, regarding sole proximte cause, is contained in
draft reqgulations for Title 17. If those regulations are
promul gat ed, an operator working out of Venetie, for exanple, wll
have to bear the financial burden of sole proximate cause if the
state is 99 percent responsible for that airport. Currently, nost
| eases contain an apportioned or conparative fault clause. He
expl ained that the Anchorage and Fairbanks airports are self-
financed; airlines pay the fees to pay the bill. If going to a
conparative fault systemcosts the airport system nore noney, the
airlines will pay it. Every one of the airlines involved in the
negotiations has conme to the table saying it wants conparative
fault and will pay the burden because it will give thema break on
their insurance rates. Sonme airlines sign sole proximte cause
contracts at other airports but a majority of them have conparative
fault contracts.

Number 322
SENATOR W LKEN asked if the state will change the contracts from

conparative fault to sole proxi mate cause, which is the reason for
Amendnent 1.

MR THOWMPSON said his role wth DOIPF is advisory. Hi s
understanding is that the state is trying to be consistent in both
the rural and Anchorage and Fairbanks airports. The state did

attenpt to nove to a stricter indemity standard but he was told
the state is now noving to a conparative standard, which is
effectively the sanme standard that is proposed in the bill

SENATOR W LKEN questi oned whether the state will have to use the
apportioned standard under Anendnent 1.

MR. THOVWPSON said that is correct.

There being no further testinony, SENATOR TAYLOR noved SCS CSHB
127(TRA) as anended fromconmttee. There being no objection, the
notion carried.

#

#SB 195

#SB 196
#SB 197

SENATE TRA COW TTEE -23- April 26, 2001



SB 195- OPERATI ON OF WHI TTI ER TUNNEL BY WH TTI ER
SB 196- EXEMPTI ON FROM TOLL FOR WHI TTI ER TUNNEL
SB 197-PROHIBIT TOLL FOR WHI TTI ER TUNNEL

CHAI RVAN COADERY announced that he woul d hear SB 195, SB 196, and
SB 197 sinmultaneously as they all have to do with the City of
VWhittier.

MR. MATT ROALEY, City of Whittier, said he will address two issues

related to the tunnel toll. The first is the inpact of the toll on
the residents of Whittier and the second is the inpact the tol
will have on Wiittier's business conmmunity. M. Row ey commented

that Governor Know es observed that the Whittier tunnel is the
city's lifeblood of commerce. Concerning the inpact on Wittier's
residents, this is the only toll road in Alaska. The inposition of
this toll is unprecedented in Al aska and creates a potential burden
that is not inposed on any other community on the state hi ghway
road system Anyone who travels into or out of Wittier on a
regul ar basis under the current toll structure will pay $3,000 to
$4, 000 per year in toll fees.

Regarding Wi ttier's econony, which relies on a 100-day season, the
VWhittier business community is in direct conpetition with other
busi ness conmuni ti es around Anchorage, the Kenai Peninsula and the
rest of the state. The Wiittier business comunity will be bearing
t he added cost unfairly, which will adversely affect the business
comunity's ability to conpete in an open narket. Visitors who
travel down the Seward H ghway only have so nmany discretionary
dollars to spend. If those travelers are faced with the prospect of
spending $15 to $40 to travel to Wittier, it is questionable
whet her they will opt to conme to Waittier. |If they do spend the
$40, in the case of notor hones, that $40 will not be spent at
| ocal busi nesses.

MR ROALEY said a second issue is the effect on passengers arriving
in Wiittier via the marine highway system Passengers conming to
VWhittier to get on the ferry will be penalized because they wll
have to pay the full round trip tunnel fare. Al though the tunnel
has a different set of maintenance operation circunstances than the
hi ghway, he believes it is the responsibility of the state to
mai ntain the tunnel as it does the hi ghways.

MAYOR BEN BUTLER of the Gty of Wittier nade the follow ng
comments about SB 195. The Cty of Wittier believes it would nmake
good sense for the State of Alaska to give the city the ability to
control the tunnel to help with the operational expenses. The city
feels it inpacts Wiittier nore than any other place in the state so
the city should have a voice in the matter. The city assenbly has
di scussed setting up an authority to operate the tunnel. An
authority would provide the ability to bring everybody to the table
to discuss the fee structure and it would prevent any one entity
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frombeing in control of the tunnel.
Nunmber 872

MR. DENNIS POSHARD, Special Assistant with DOIPF, made the
follow ng conments on SB 195, SB 196, and SB 197. Regar di ng SB
195, the effective date of July 1, 2001 is problematic. Currently,

the design-build-operate contract signed by DOIPF for the
construction and operation of the tunnel runs through May of 2002.

Shoul d DOTPF have to cancel that contract by July 1 of 2001, DOTPF
would be liable to the contractor for lost profits and other
expenses incurred. In addition, the design-buil d-operate contract

contains a warranty because it is a one-of-a kind new tunnel system
with a |lot of conplicated conputer software prograns, tunnel

controls, ventilation systens, and other features. Under the two
year operation agreenent, the contractor has two years to identify
and correct any problens before DOTPF agrees to take over the
owner shi p. Shoul d DOTPF cancel the contract in order to enter into
a contract with the city, that would pose a problem with the
warranty.

CHAI RVAN CONDERY asked if M. Poshard is suggesting changing the
effective date.

MR. POSHARD said he cannot say that there is a certain tinme at
which this bill nakes sense, but he repeated the effective date of
July 1, 2001 causes problens for DOTPF. At a m ninum DOTPF woul d
request delaying the date until after the current contract expires.
Del aying the effective date will also allowtime for a prospective
contractor to get the training required to operate a tunnel.
Anyone who works on the tunnel nust be trained and qualified as a
firefighter and nust take safety training that is unique to the
tunnel . Wrkers will also have to learn about the operations,
scheduling, and other matters related to the tunnel. That training
will take tinme. He maintained that the July 1, 2001 effective date
is not realistic.

MR. POSHARD said his next point is that although SB 195 requires
DOTPF to enter into a contract with the city, it does not speak to
what reasonable terns and limtations should be included. This
approach puts the state in a poor negotiating position as it wll
give a potential contractor a |lot of |everage. Al t hough DOTPF
woul d contract with the Cty of Wittier to operate the tunnel

DOTPF' s contract with the Al aska Railroad Corporation (ARRC) for
the use of the tunnel m ght be problematic also. He was not sure
whet her DOTPF coul d abrogate that responsibility to the contractor.
As a part of that contract, DOTPF has assunmed a substantial anount

of liability for anything that occurs within the tunnel. DOTPF
will retain that contractual liability whether it contracts for the
operation of that facility or not. Therefore, DOTPF would be

forced to contract with the city for the operations of the tunnel
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but still be on the hook for any liability, including |iquidated
damages that m ght arise out of a delay of the train.

MR. POSHARD sai d DOTPF' s bi ggest concern with both SB 196 and SB
197 is that the provisions related to tolls will cause problens
with federal agencies. He anticipates that federal agencies wll
not allow a specific class of people to be exenpted from paying
tolls. DOTPF pursued charging one rate on the marine highway
system for residents of Al aska and another rate for non-residents
but was prevented from doing so by the federal agencies because
federal noney is used. |In the case of the nmarine hi ghway system
the federal agency said charging different rates could trigger pay
back provisions associated with federal highway projects. He
anticipates that the sane pay back provision would apply to the
toll collection portion of the tunnel. DOTPF expects to collect
$2.5 million in tolls during its first full year of collections.
That noney was slated to cover the state's cost for nmaintaining the
tunnel. If SB 197 does nove forward, those funds will have to cone
fromel sewhere and a fiscal note would reflect those changes.

CHAl RVAN CONDERY asked if any of the tolls that are collected go to
the ARRC now or are slated to in the future.

MR POSHARD sai d he does not believe so.

SENATOR WARD asked M. Poshard to supply the commttee with the
warranty | anguage for the tunnel and an expl anation of the specific
problenms with that warranty if the operators are changed.

MR. POSHARD agreed to do so.

CHAI RVAN COADERY commented that the Gty of Wittier has trained
firefighters and sone Wittier residents currently work at the
tunnel. He announced that he would hold all three bills until sone
of the concerns expressed today are resolved. He then adjourned
t he neeti ng.

#
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