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CS FOR HOUSE BILL NO 216(RES)
"An Act relating to the energency order authority of the
comm ssioner of fish and gane and to neetings of the Board of
Fi sheries.™

MOVED SCS HB 216( STA) OUT OF COW TTEE

SENATE JO NT RESOLUTI ON NO. 13
Proposi ng anendnents to the Constitution of the State of Al aska
relating to inflation- proofing the permanent fund.

MOVED CSSJR 13(STA) OUT OF COW TTEE

CS FOR SPONSOR SUBSTI TUTE FOR HOUSE BI LL NO. 254( FI N)

"An Act relating to the teachers' retirenent system the judici al
retirement system and the public enployees' retirenent system
and to the tax qualification under the Internal Revenue Code of
those systens; amending the definition of '"actuarial adjustnent’
in the teachers' retirenment system and the public enployees’
retirement system repealing certain provisions of the teachers'
retirement system and the public enployees' retirenent system
anendi ng the statutory limtation on paynent of warrants to nake
an exception for warrants making benefit paynents or refunds
under various state retirement and benefit progranms; and
providing for an effective date."”

MOVED CSHB 254(FIN) OUT OF COW TTEE

SENATE CONCURRENT RESOLUTI ON NO. 9
Approving the open neetings guidelines proposed by the Select
Committee on Legislative Ethics.
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HB 216 — See State Affairs m nutes dated 4/9/02

SIR 13 - See State Affairs mnutes dated 4/26/01, 2/21/02,
3/ 21/ 02

HB 254 — See State Affairs mnutes dated 4/11/02

SCR 9 — No previous action to record.
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Joe Bal ash

Staff to Senate State Affairs Commttee

Al aska State Capitol, Room 121

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Expl ained CS for SJR 13

JimKelly

Di rector of Comrunications

Al aska Per manent Fund Corporation

P. O Box 25500

Juneau, AK 99802-5500

POSI TI ON STATEMENT: Testified on SIR 13

Representative Drew Scal zi

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Sponsor HB 216

Shirley A MCoy

Et hics Committee

P. O, Box 33475

Juneau, AK 99803

PCSI TI ON STATEMENT: Testified on SCR 9

ACTI ON NARRATI VE
TAPE 02-22, SIDE A

CHAI RMAN GENE THERRIAULT called the Senate State Affairs
Commttee neeting to order at 3:40 p.m Present were Senators
Davis, Stevens, Phillips and Chairman Therriault. Senator Hal ford
arrived shortly.

#SJR 13
SJR 13- CONST. AM PERVANENT FUND

JCE BALASH, staff to Senate State Affairs, explained the proposed
commttee substitute (CS) for SIJR 13 differed considerably from
the original anmendnent proposed by the trustees. Rather than
describe all income as running into the fund itself and then
putting a limt on how nuch nmay be appropriated from the fund,
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all incone woul d be deposited into a separate earni ngs account.

Section 2, subsection (b), establishes that appropriations would
be made from the earnings reserve account. The purpose for doing
that was to maintain a strict distinction between the earnings
appropriations and the principal of the fund. Legal advice
i ndi cated the prior |anguage could be problematic in that it used
the word principal and restricted what principal could be used
for, but then allowed appropriations from the fund. Rather than
leave it an open question to be debated in court, they
established the separate earnings reserve account wthin the
fund.

A second change occurs on page 2, lines 2 through 4. The ori ginal
proposal relied on a five-year market value for the fund. The CS
adds a |l ag year so that when a governor is beginning to formul ate
the budget in | ate Novenber or early Decenber, there will be hard
nunbers as to how nmuch of the permanent fund will be available
for dividends and other uses. The affect would be to reduce the
amount that would be available under the formula, but if the
assunptions of the trustees were correct, 8.25 percent on an
annual basis would result in about 4.5 percent being avail able
for appropriation each year.

Section 3 is a transition section. There was a |egal question
about whether the earnings in the statutorily created earnings
reserve account within the fund would be protected under the
| anguage proposed by the trustees. Rather than waiting for a
court challenge, they propose that the transition section would
transfer the anmount in the statutorily created earnings reserve
into the constitutionally <created earnings reserve thereby
protecting it and limting its availability to the state.

CHAI RVAN THERRI AULT asked for further discussion on the |lag year
because Senator Halford was sonewhat concerned about the five
percent. However, when it all works together it reduces to a
little less than five percent.

MR. BALASH expl ained that the anmount depends on the assunptions
made on whet her the earnings anmount would be 8 or 8.25 percent. A
reasonabl e estinmate for a five-year noving average as proposed by
the trustees would result in 4.7 to 4.8 percent available for
appropriation. Depending on the actual returns, adding a |ag year
would result in 4.5 percent to 4.7 percent being available for
appropriation. The higher the growmh in each subsequent year, the
w der the gap would be over the course of the five years, which
woul d reduce the effective payout rate.

CHAI RVAN THERRI AULT said the transition section says that noney
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is placed in a category that nakes just the five percent averaged
draw available. It’s not available wwth a sinple mgjority vote.

JIM KELLY, Director of Conmunications for the Permanent Fund
Corporation, said the board hadn’t had the opportunity to
evaluate the proposed CS so he couldn’'t speak for the entire
board. However, the intent to nmaintain the prohibition against
spendi ng principal as described by M. Balash is also the intent
of the board and it appears as though the |anguage acconplishes
that intent. No problem was immediately apparent, but if a
guestion arose they could discuss it in the next conmttee of
referral

There were no questions and no additional testinony.

CHAl RMAN THERRI AULT stated the bill would go to the Judiciary
Committee next and as a nenber of that commttee, he intended to
continue to work with the trustees.

The Version R, Cook commttee substitute (CS) was before the
committee. There were no anendnents offered and there was one
$1, 500.00 fiscal note. He asked for the will of the commttee.

SENATOR DAVIS made a notion to nove CSSJR 13(STA) and attached
fiscal note from commttee wth individual recomrmendati ons
(Version R). There being no objection, it was so ordered.

#

#HB 216
HB 216- BD OF FI SHERI ES MEETI NGS/ EMERGENCY ORDERS

CHAI RMAN THERRI AULT i nformed commttee nenbers he had prepared a
commttee substitute (CS) for HB 216. On page 2, line 19, new
| anguage was inserted into the intent section. H's concern was
that there are a nunber of statenents under the findings section

that use limting |anguage such as “rare instances” but the
simlar limting language did not present itself in the first
intent section clause that spoke to that section of the bill. He

asked the drafters to insert |anguage so the findings section
flowed to the intent. H's concern was that if the courts were
| ooking at that section of statutes, they would look to the
Legislature’s intent. He didn't know that they would | ook at the
findings and determne the stated finding was clearly |egislative
intent. This is of particular concern when an intent section
doesn’t have the sanme |limting | anguage.

He asked Representative Scal zi whether he had any comments on the
CsS.

REPRESENTATI VE SCALZI said he was trying to understand the
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confort level, but he had no problemw th the added | anguage, “in
rare circunstances where imrediate action is necessary,” on page
2, line 19.

CHAI RMAN THERRI AULT said his suggestion, as Chairnman, was that if
they couldn’'t make the clarification, he would have preferred to
be silent on the intent and findings.

He asked Senator Hal ford whether he intended to make a nption to
adopt his proposed anmendnent.

SENATOR HALFORD said he didn't intend to nove the entire
anendnent and he needed a few nonents before he could proceed.

CHAI RMAN THERRI AULT called a brief at ease at 4:55 p.m and
gavel ed the neeting back to order at 4:57 p.m

SENATOR HALFORD referred nenbers to page 3, line 20 through 22 of
the 4/12/02 CS (Version P). He nade a notion to delete, “if the
commi ssioner concurs in the determnation of the board that a
fishery conservation issue exists and that the issue cannot be
resol ved under current regulations,”. The |anguage substantially
changes the relationship of the board and the conmm ssioner to the
detrinment of the board. O her than the day-to-day managenent, the
board should set the policy, not the departnent. Thi s
comm ssioner of +this departnent is selected from a roster
provided by the board. The board transitions through different
governors and has nore continuity than the conm ssioners.

CHAI RVAN THERRI AULT asked Representative Scal zi for verification
that this section canme from regulation and the |anguage that
would be deleted was the |anguage he was trying to add into
statute.

REPRESENTATI VE SCALZI replied that was correct. Senator Halford's
proposed change would keep the |anguage that is currently in
regulation. It would be a noot point to the bill for that
section. The intent is to get the comm ssioner in concurrence
with the board and with the conservation issue that does exist.
He agreed that the governor appoints the conm ssion based on the

applicants presented by the board. However, in the legislative
intent, the comm ssioner is the biological mnager and that is
the argunent of the bill. There nust not only be consultation,

but also concurrence that a biological issue or concern does
exist. He said the commssion is nore than just a figurehead, he
is the steward of the resource and that is why the |anguage is
witten that way.
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CHAI RMAN THERRI AULT sai d Senator Hal ford noved proposed anendnent
1. He asked whether there was objection fromcommttee.

SENATOR DAVI S asked the Chairnman whether she nmissed sonething.
She wondered why they weren't addressing the other parts of the
proposed anmendnent.

SENATOR HALFORD said he didn't offer the entire anmendnment as
witten. He said he just offered the change as outlined above,
but the sponsor said his anmendnent deletes Section 3 from the
bill.

REPRESENTATI VE SCALZI agreed. The purpose of the bill is the
sentence Senator Halford wanted to renove by anendnment. It is
currently the board’s regulatory | anguage except for the addition
that the conmm ssioner concurs in the determ nation of the board.
He wants the regul atory | anguage and al so the concurrence of the
conmmi ssioner that a conservation issue exists.

SENATOR STEVENS asked t he sponsor for further expl anation.

REPRESENTATI VE SCALZI replied the board could amend their own
agenda, that’s not an issue. An agenda change request, which is
what the bill speaks to, is to add something to the agenda in an
out of cycle neeting. If they were to take up an issue out of
cycle, they would do it for one of three reasons (1) address an
unf oreseen consequence (2) correct an error in regulation (3) a
conservation issue or purpose. So they don't take it out of cycle
as an abuse to the system scientific data should be presented to
show that a conservation issue does exist. You get that
concurrence with the conm ssioner of fish and gane.

CHAI RMVAN THERRI AULT added you woul d get that concurrence through
t he area manager

REPRESENTATI VE SCALZI said the conm ssioner would have to go to
the biologists to get the correct data.

SENATOR STEVENS asked if that wasn’t the sane pool of resource
that the board of fish is supposed to draw their scientific
know edge fromso in reality it would all be the sane scientific
evi dence. Both the conm ssioner and the board woul d be using the
sane pool to concur.

REPRESENTATI VE SCALZlI said that is correct. The board has the

sanme pool. They have the ability to listen to their biological
managers.
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SENATOR STEVENS said that by passing this law they would be
forcing the board to use the scientific information that is there
because if they don’t the conm ssioner wll.

REPRESENTATI VE SCALZI said they couldn’t choose to ignore it if
this legislation is passed.

SENATOR HALFORD said the issue is the basic phil osophy of whether
this departnment is run at the will of the board or the board is
run at the will of the department. This is their own internal
agenda. The catch all that they use to go back to another issue
is the one that is being amended to require the concurrence of
the admnistration. He believes this substantially reduces the
power of the board in terns of what it is going to consider. If
they wanted to do that they would probably have the |egislative
liaison in charge of the executive branch in charge of the Rules
Commi ttee.

CHAI RVAN THERRI AULT said he has heard that the workload of the
board is heavy and in part that is because of all the out of area
and out of turn issues that are put on the agenda.

SENATOR HALFORD replied the board' s attorney said he didn't think
t he board woul d support the legislation. It’s a matter of bal ance
shift. He believes the adm nistration has a great deal of power
in the process and this woul d enhance the executive branch direct
power and reduce the constitutionally created authority of this
board system of managenent. He agreed they have lots to do, but
during his tenure the up river down river, commercial non-
commercial interests have gone back and forth on this issue
dependi ng on whether they feel they have board or adm nistration
support. This |egislation proposes to change a basic process that
has been in existence for a long tine. “I think it’s bal anced now
and | think this would change that bal ance.”

SENATOR STEVENS said if the effort were for a power shift they
woul d be addressing the conm ssioner’s concurrence to all three
of the conponents. This only goes to the one conservation issue.
The board still has the authority to anmend the agenda based on an
error or unforeseen consequences of a regul ation.

SENATOR HALFORD replied this is a board that frequently ends up
in court on specific issues. To correct an error you nust prove
it was done in error and sonething in the record is wong.
Regar di ng unforeseen consequences, if a mnority on the board
argued that sonmething was going to happen and then it did, it’s
not an unforeseen consequence. It was expected but not the
prevailing side of the issue. This is a board that has a
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continuous record of challenges on these types of issues. The
point that is proposed for anendnent is challenged the nost and
he t hought Representative Scal zi woul d agree.

REPRESENTATI VE SCALZI said he did agree. Seven tinmes in the |ast
ten years they have used that point in one area in particular.
They used it twice in the Copper R ver area and the legislative
intent is that there is stability in the board process. Recently
in the Lower Cook Inlet and Kodi ak area he had sports fisherman
angry with him because they |limted the Kodiak area to five King
Salnon. He told them it is an allocation issue and the board s
purvi ew. They responded the board didn’t base it on scientific
data and they were told the board didn’t have to. He believes the
integrity of the board process is at stake and that’s what the
public is asking for. It has nothing to do on how t hey manage the
i ssues, but if something is taken out of cycle the conservation
argunent shouldn’t be used without scientific verification.

CHAI RVAN THERRI AULT objected to the anmendnent and asked whet her
there were any questions.

SENATOR DAVI S asked Representative Scalzi for verification that
he did not support the anendnent.

REPRESENTATI VE SCALZI replied he did not support the anmendnent.
Al t hough the Senate and the House have cut the budget of the
board of fish because they were taking too many neetings out of
cycle, it didn't change the behavior. This would be a nore
productive and stabilizing action.

CHAl RMAN THERRI AULT asked for a roll call on amendnent #1. The
amendnent failed three to two with Senators Stevens, Davis and
Chai rman Therriault voting no and Senators Phillips and Hal ford
voting yes.

There were no other anmendments offered. There was one zero fiscal
note. He asked for the will of the commttee.

SENATOR STEVENS made a notion to pass \P version SCS CSHB
216(STA) from comrittee with attached fiscal note and individual
recommendati ons. There being no objection, it was so ordered.

#

#HB 254

HB 254- STATE RETI REMENT SYSTEMS/ WARRANTS

CHAl RMAN THERRI AULT rem nded nenbers that anmendnment 1 was on the
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t abl e.

SENATOR HALFORD announced he intended to pursue the issue but he
woul d wi t hdraw t he anmendnent at that tine.

CHAI RVAN THERRI AULT stated the version of the bill that was
passed from the House was before the commttee. He had no
prepared CS and there were no anendnents offered. He asked for
the wll of the commttee.

SENATOR STEVENS nmade a nmotion to nmove CSSS HB 254(FIN) and
attached fiscal not e from conmmittee wth i ndi vi dua
recommendati ons. There being no objection, it was so ordered.

#

#SCR 9

SCR _9- APPROVI NG LEG OPEN MEETI NGS GUI DELI NES

SHI RLEY MCoy, representative from the Select Committee on
Legislative Ethics, said the Legislature enacted a law in 1993
requiring that they abide by open neeting guidelines. The Sel ect
Comm ttee of Legislative Ethics was fornmed in 1994 and they were
mandated to provide the Legislature with a guide to allow cl osed
caucuses and private informal neetings to discuss political
strategy without violating open neeting guidelines. The Ethics
Commttee has done that; they have submtted guidelines, held
public hearings, talked with Legislators and the public. They
have spent considerable tine trying to get guidelines to
Legislators that allowed themto do their best job for the State
of Alaska while honoring the public’'s desire to know what that
business is. To date the guidelines have not been enacted.

SENATOR HALFORD said the things that are prohibited include a
group of Legislators representing a geographic area or political
subdivision. Any tine as few as two peopl e decide or agree upon a
course of action with regard to their particular region or area
they could be affected by this prohibition. This standard is very
broad and could be violated in conversation on a continuous
basis. He asked whether there was a specific nunber that would
constitute a group.

M5. MCoy replied her understanding is that the proposed
gui deline woul d not prohibit conversations between any nunber of
peopl e. They gave a definition for both a neeting and a vote,
whi ch clears up sonme of the anbiguities that have been felt.

CHAI RVAN THERRI AULT thought Senator Halford was concerned about
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the concept of a legislative body taking action or agreeing upon
a course of action because the definition of a |egislative body
could include the Interior delegation. They could fall under this
prohi bition when they get together to strategize on how to dea
wi t h anot her geographic area.

M5. MCoy replied the problem sone public nenbers have is
defining the difference between caucuses versus |egislative
bodi es and other gatherings. The public would generally prefer
all meetings to be open, but realizes this isn’t always possible
because of political strategizing.

The Ethics Commttee feels the guideline gives Legislators the
opportunity to conplete the business that needs to be conpleted
Wi t hout prohibitions.

SENATOR PHI LLI PS asked what she neant when she says the genera
public wants this.

M5. MCoy replied, “define general public, the people in the
State of Alaska that aren’t |egislative nenbers.”

SENATOR PHI LLI PS then asked whet her “sonebody stopped you in the
store.”

M5. MCoy replied they have had lots of nenbers of the public
ask, “Wien are we going to get open neetings. Wiy haven't open
nmeeting guidelines been adopted?” The conmttee is nandated to
submt guidelines by January 16 every year and they have
faithfully done so since 1995. The committee realizes the entire
| egislative body wll probably never totally agree on the
guidelines but there nust be a starting point. Mst of the
commttee nenbers, sonme of whom are Legislators, felt that the
current resolution didn't go to the extrenes that nobst of the
public would Iike to see, but it was a beginning.

SENATOR PHI LLI PS asked what other states have in this regard.

M5. MCoy didn't believe the majority of states have a closed
caucus and nost don’'t require an ethics commttee to establish
gui del i nes.

SENATOR HALFORD apol ogi zed for saddling Ms. McCoy with the job
and conplenented her on her diligence in trying to conplete an
i npossi ble task. The Legislature should have kept this within
their own purview and not asked her to continue to nake
recommendati ons that woul d probably never be accepted.
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M5. MCoy agreed the task was formdable then noted the
Legi sl ature has passed |aws requiring adherence from every ot her
el ected official, but they won't do the sanme for thensel ves.

SENATOR PHILLIPS replied, “Alaska is full of paradoxes.” He then
commented on access and said he’d like to see nore people at the
neetings and the guidelines could cone |ater.

CHAI RMAN THERRI AULT cl osed public comment on SCR 9 and held it in
comittee.
#

ADJ OQURNMVENT

There being no further business before the commttee, the Senate
State Affairs Conmttee neeting was adjourned at 4:15 p. m
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