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ACTI ON NARRATI VE

TAPE 02-02-18, SIDE A

CHAI RMAN GENE THERRIAULT called the Senate State Affairs
Commttee neeting to order at 3:55 p.m Present were Senators
Phillips, Halford and Chairman Therriault. Senator Davis arrived
nonentarily.

#SB 159

SB 159- APPEALS COURT JUDGES RETENTI ON

CHAI RVMAN THERRI AULT rem nded conmittee nmenbers that the bill was
initially heard during the 2001 session. He called attention to
the conmttee substitute (CS) in nenbers’ packets.

SENATOR DAVE DONLEY said he supported the proposed CS. It changed
the original legislation fromfour year terns to six year terns,
which is consistent with the data they collected during the
interim

CHAI RVAN THERRI AULT said previous testinony showed a difference
in interpretation of the data presented | ast session and he told
the court representative, M. Christensen, they want to review
the difference in opinion on how Al aska judicial terns conpare to
those of other states. He asked Senator Donley whether he had
read the letter fromthe court systemdated March 28, 2002.

SENATOR DONLEY replied he had not read the letter.

CHAI RVAN THERRI AULT announced they would take testinony while

SENATE STA COW TTEE - 2- April 4, 2002



Senator Donley read the letter.

MR.  LARRY COHN, Executive Drector of the Al aska Judicial
Council, testified via tel econference. He said he hadn’'t seen the
CS, but he understood it proposes a six-year term of retention
versus the original four-year term He said his remarks were
applicable to the CS as wel |.

The Judicial Council evaluates judges standing for retention and
they also conduct interim evaluations of judges two years prior
to the retention elections. Their system of performance
evaluation is wused throughout the country and their review
process surveys about 10,000 Al askans including attorneys,
jurors, police, probation officers, social workers, court
enpl oyees and independent court watchers. They also solicit
public comments and conduct public hearings. They |ook at all
aspects of judicial performance then dissem nate that information
in the election panphlet that is distributed to every Al askan
househol d, on the Internet and other nore traditional forns of
medi a.

In 1999 the American Judicature Society published a study that
reviewed 20 years of the council’s efforts to provide the Al aska
public with information upon which they could nmake inforned
decisions. The study nmde it clear that voters use the
information provided by the Judicial Council. It conpared each
judge’s performance rating with his or her proportional nunbers
of do retain votes and found there was a statistically
significant correlation. Nearly 80 percent of voters interviewed
in their 1996 exit poll believed that the availability of the
council’s evaluation information helped to make Al askan judges
nore account abl e.

The evaluation process in Alaska is a very effective neans of
ensuring judicial accountability. It is working as intended with
the current eight year appellate court retention period. For the
years 1984-2000, attorneys gave appellate court judges an average
rating of excellent for legal ability, inpartiality, integrity,
tenperanent, diligence, and overall performance. In the 2000
retention election, appellate court judges again received the
hi ghest overall rating of excellent fromcourt enpl oyees.

Largely because of the work of the court of appeals, crimnal |aw
is now well established in Alaska as reflected in the high
appellate affirmance rates of trial judges, which conpare
favorably to national standards and a trend of inproved appellate
affirmance rates for trial court judges in crimnal cases.
Crimnal law, which is the jurisdiction of the appellate court,
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is particularly susceptible to public sentinent. Mre frequent
retention elections could nmean nore susceptibility to public
sentinent to the detrinent of the standards established by the
Appel | ate Court and the neasure of the crimnal justice system

The jurisdiction of the court of appeals already limts the
nunber of qualified applicants and a shorter retention termcould
wel | reduce interest in applying for those positions. This is the
court of last resort in over 95 percent of crimnal cases because
the Suprene Court grants few hearing petitions.

He noted the fiscal note was based on the four year retention so
passage of the CS would require a small adjustnent.

The proposed legislation is not necessary and there is the
potential that it would cause nore risk to the crimnal justice
systemthan benefits.

There were no questions for M. Cohn.

VR, RAY  BROVWWN, the Alaska Acadeny of Tri al Lawyers
representative, testified via tel econference against passage of
SB 159. He said there has never been a sitting Al askan appellate
judge that has not been retained. This is a very conservative
judiciary that is narrow in interpretation of state and federa
constitutional law and that has a high degree of affirmng the
trial court |evel decisions.

Al t hough he spent many years as a crimnal defense |awer, he
does alnost no crimnal |aw now so passage of the |egislation
will have little inpact on him Defendants whose convictions are
affirmed and a small group of crimnal defense attorneys who
don't like the decisions the court rendered are the nost frequent
critics of this court. The three appellate court judges are well
t hought of and very well qualified.

Hs primary concern is stare decisis or continuity of decision
because there must be some predictability in ternms of litigating
cases as a crimnal defense |awer or a prosecutor. The court of
appeal s decides sone very inportant constitutional issues when
interpreting state and federal Ilaw. Anobng those primarily
involved are the Fourth, Fifth, Sixth and Ei ghth Anendnents to
the US Constitution and the state counterparts. The Fourth
Anmendnent deals with search and seizure, the Fifth Anmendnent with
due process and the right to remain silent, the Sixth Amendnent
is the right to counsel and the Ei ghth Arendnent is the right to
bail. Continuity in the Fourth and Fifth Amendnent cases is
particularly inportant and the longevity of court of appeals
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judges and the longevity of their decisions are paranmunt for
attorneys practicing before the trial courts and | aw enforcenent
of ficers.

He didn't understand why  Senat or Donley introduced the
| egi sl ati on; nothing needs to be fixed because nothing is broken.
The system has worked wel | .

CHAI RMAN THERRI AULT asked Senator Donley if he wanted to comment
on the letter fromthe Al aska Court System or did he prefer that
M. Christensen testify first.

SENATOR DONLEY wanted M. Christensen to testify first.

MR. CHRIS CHRI STENSEN, Deputy Admnistrative D rector of the
Al aska Court System explained that Al aska has a rigorous nerit
based system for the selection of judges. The Constitution
framers fashioned a system that provided independence and
accountability while being as non-partisan as possible and
required judges to stand for retention on a regul ar basis.

The system has worked well over the years and there is no history
of official corruption. They have attracted many smart and hard
wor king attorneys who are very conmitted to their work. They
di spose of over 150,000 cases every year and in a typical year
three or fewer of those cases cause any controversy. He asked the
Chairman to consider the fact that if he didn't |ike 15 deci sions
made in any one year, that would represent one one-hundredth of a
percent of their total caseload. It’s unfortunate that that |evel
of satisfaction has pronpted proposals in recent years to change
this system

Judi ci al independence is the ability to judge a case and to
interpret and apply the law as free as possible from external
i nfl uences and pressures. That is what the court of appeals does
now and SB 159 is intended to reduce that ability by making
judges face voters at shorter intervals. Shorter intervals make
it nore likely that political canpaigns would be waged agai nst
j udges because of a single unpopul ar decision. Longer ternms would
give voters a longer term perspective on a judge' s job
per f or mance.

If a judge publicly announced that he was going to do a public

opinion poll in a case and base his decision on the results
peopl e would probably be outraged. However, he thought that is
fundanmentally what this bill is about. The bill sponsor has

suggested that the retention term of Al askan appellate court
judges is longer than the national average. Last year they
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poi nted out that the data submtted by the sponsor was flawed in
a variety of ways. At the committee’s request he reviewed the
data a second tinme and got the latest data from the National

Center of State Courts and the American Judi cature Society. That

data agreed with the data submtted by the sponsor in about three
gquarters of the cases. Wien it didn't agree he went to a court

systemis web site or a state’'s constitution or statutes to
determine who was correct. Wile the sponsor’s staff found 32
states with a court of appeals, there are, in fact, 39. Eighteen
of those states have a nerit-based system while 21 have a non-

nmerit based system The latter are either contested el ections or

direct appointnment by either a governor or a |legislature.

Al aska’s eight-year termis al nost exactly average. The average
for the merit-based states is 7.9 years and the average for the
non-nerit based states is 7.8 years. |If the basis for the
proposed legislation is that Alaska’s court has a longer term
than average then it’s not an accurate statenent.

Every litigant should have confidence that his or her case wll
be heard on the nerits and not on the basis of public or
political pressure. Law conmands allegiance only if |aw comands
respect. It can only conmand respect if the public believes
judges are neutral when they are deciding crimnal cases.
Utimately, judicial independence is not for the benefit of the
judge, it is for the benefit of the public.

Last year there were over 100,000 cases that were within the
appellate court jurisdiction. A relatively small nunber were
felonies, nost were m sdeneanors and violations of ordinances.
Anyone who has ever been careless or exhibited a lapse in
judgnment could end up in crimnal court. Crimnal convictions
have very real consequences and can result in the loss of
reputation, loss of a job, loss of freedom or |oss of savings.
Wth this in mnd, ask yourself whether you would want a cri m nal
court judge to nmake an inportant decision about your life to base
that decision on his best interpretation of the law or on the
political and personal consequences that face himif he issues an
unpopul ar deci si on.

SENATOR PHILLIPS didn’t think the founding fathers foresaw having
an appellate court when the Constitution was established in 1958.

MR. CHRI STENSEN explained the founding fathers created the
superior court and the supreme court. They created a retention
term of six years for the superior court and ten years for the
Suprene Court. In the Constitution, they stated that the
Legislature could create additional courts because they knew
there would be the need to create additional courts. The
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Legislature quickly created a district court and then waited 20
years to create a court of appeals. Wen the Legislature did
that, it gave that court a retention term that fit within the
schenme that already existed, ten years for the suprene court,
eight years for the court of appeals, six years for the superior
court and four years for the district court. The appellate court
has a |onger retention period because judicial independence is
nore inportant at that Ilevel. The Legislature decided on the
eight-year term for the court of appeals because that was the
nati onal aver age.

SENATOR PHI LLIPS averaged the retention terns for nerit and non-
nmerit western states at six and one-half years. He said he
related to the west coast nore than the east coast.

MR. CHRISTENSEN replied the bill sponsor said the national
average was appropriate and he was sinply pointing out that while
the national average is appropriate, it’s not what the sponsor
thought it was. He noted that many of the western states use
parti san el ections, which is a system he doesn’'t believe should
be held as a nodel.

Anot her point he thought should be noted that was not reflected
in the statistics is that not only is Alaska’s retention term at
the national average of eight years but it also has a two tier
process. Wien first appointed, a judge stands for initial
retention at the first election held nore than three years after
assumng office. Mst states don't have this two-tier term
Cenerally, a judge serves the sane anount of time in the first
termas in all subsequent ternms. For nost of the states with a
shorter term than Alaska, that is their first term not the
initial term which nakes their termlonger that Al aska’s.

SENATOR HALFORD asked how nmany states have appointnent by the
Governor with discretion between a list of people and with no
confirmation by either body of the Legislature or any other
entity.

MR. CHRI STENSEN di dn’t know the exact answer but did know there
are 18 states that have sonme type of nerit selection system In
all of those it is appointnent by the Governor. The data provided
by Senator Donley’'s staff lists two court of appeals that are in
states that have legislative confirmation of a nerit appoi ntnent,
but he didn’t know whether that was accurate.

CHAl RMAN THERRI AULT asked about the corrections M. Christensen
made to the sponsor’s data.
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MR. CHRI STENSEN said he nade corrections to the data that nade
his point as well as corrections that worked to the sponsor’s
advant age.

SENATOR DONLEY stated he believes the conbination of the term of
office plus the lack of accountability that conmes from neither
confirmation nor direct election nakes the eight-year term for
the appellate court excessive. He thought six years was
reasonable. He said he feels very confident that if the average
Al askan citizen were asked, they would |ike the opportunity to
vote on judges nore frequently so they are nore accountable to
the el ection process.

He restated his concern regarding the conbination of |ength of
time and type of retention system The data provided for the
initial hearing dealt with the nerit states and didn't |ook at
the nunbers in the other states. Wen you look at it from the
point of view of time in office and over all accountability, he
t hought the wei ght of evidence is persuasive that a six-year term
is appropriate when there is no confirmation process or an
el ection process. He accepted the new data but didn’t think that
it led to the sane conclusion that the court system announced and
he didn't think it refuted his concern about the conbination of
the two points.

CHAI RVAN THERRI AULT cal l ed for questions fromcomittee nenbers.

SENATOR DAVI S asked for the basis for his belief that the public
would like to see this change. She said she hasn’t received any
letters that reflect dissatisfaction with the current system or
the retention terns and she saw no letters to that effect in the
bill packet. The information she read indicated this is what he
bel i eves and not necessarily what the public m ght want.

SENATOR DONLEY said he could try to find the resources to conduct
a public opinion poll but he feels confident fromhis discussions
the public would |ike the opportunity to vote. He conpared it to
the elected attorney general issue and said a mgjority of
Al askans have repeatedly said they want the opportunity to el ect
their attorney general; they like to have elected officials. He
said Al aska has the fewest elected officials of any state in the
union. Citizens in every other state but one have the opportunity
to elect nore of their public officials. Public opinion polls in
Al aska indicated voters like the opportunity to elect their
officials and he though they would like to do so nore frequently
in this case. He thought he could find some polling data to
support his opinion.
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SENATOR DAVIS replied that mght be the case, but bill sponsors
usually present |ists of people that support their |egislation
and she sees none of that for this bill. Wth regard to his
statenent that the public often says they would like to elect
their officials, she said she has been in the state |ong enough
to know that if the public wanted to do that then that’s the way
it would be done. She knows there are people that support the
sponsor’s view on the issue, but she doesn’'t know that the masses
support his view

SENATOR DONLEY said if that were true then the attorney genera
woul d now be elected. He thought that every public opinion pol
shows very strong support for an elected attorney general in
Al aska. This hasn’t happened because it’s hard to get change in
the system Even if a mpjority of the people support a particul ar
thing, the systemis designed to require a super majority to get
maj or or system c changes acconpli shed.

SENATOR DAVI S sai d perhaps she should have stated it differently
because she hasn’t heard the public discuss the topic or heard
that they are calling Legislators and trying to get the issue on
the ballot. She said it hasn’t happened in the thirty years she
has been in Al aska.

SENATOR DONLEY replied, “.it tends to be the people who have an
interest in the systemwho are rating the systemand not just the
average citizen.” Having attorneys rate judges isn't the nost
obj ective and accurate neans of the rating because it’s very hard
to criticize our judiciary. “lI have people talk to nme quite
frequently that really want to remain anonynous because they
don’t want retribution...They’re willing to cone to ne and tell ne
things but when | ask themto cone forward and tal k about it they

say, ‘No, | don't want sone judge nmad at ne.’” They' re scared of
that. | nmake ny living practicing law, you think I want to nake
judges mad at nme? O course not, | just really believe the public

deserves an opportunity to have some accountability at a higher
degree than this state currently presents for our judiciary.”

SENATOR DAVI S asked for the nakeup of the Al aska Judicial Counci
and whether it was conprised of a majority of attorneys.

MR. COHN replied it has three attorneys, three non-attorneys and
the Chief Justice of the Suprene Court who sits as chairman and
ex officio. He only votes in the case of a tie when the counci
must make a deci sion.

SENATOR PHI LLI PS asked whet her the Chief Justice is an attorney.
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MR. COHN replied he is an attorney.

SENATOR PHILLIPS said that nmeans there are four attorneys and
t hree non-attorneys on the council.

CHAI RVAN THERRI AULT asked if he heard correctly that adoption of
the CS would increase the fiscal note.

MR. COHN replied the CS would reduce the size of the fiscal note
and he could submt a revised fiscal note to show the inpact of
t he CS.

CHAI RMAN THERRI AULT announced there was the prepared State
Affairs CS and he had no anendnents to that CS. He asked whet her
there were any anendnents from comm ttee nenbers.

SENATOR DAVI S said she did not have an anmendnent but she would
like to see a copy of the fiscal note.

CHAl RMAN THERRI AULT asked for the will of the commttee.

SENATOR PHI LLIPS nmade a notion to nove CSSB 159(STA) and
acconpanying fiscal note fromconmttee.

CHAI RVAN THERRI AULT said there should be a notation that the
fiscal note will be adjusted to reflect the change.

SENATOR DAVI S obj ected to the notion.

CHAl RMAN THERRI AULT asked Senator Davis whether she wanted to
speak to her objection.

SENATOR DAVIS said she believed the sponsor was very sincere
about what he thought needed to be done. However, she did not see
the need for the change and didn’'t believe the bal ance shoul d be
upset without nore input. The information the sponsor presented
didn't convince her that it was the right thing to do. Perhaps
she could support the issue at a later tinme but she didn't have
enough to convince her that the status quo wasn’t worki ng because
she hasn’t heard expressions of dissatisfaction and the retention
terms in Alaska aren’t that different from those of many other
states. The current bal ance could be upset if judges had to stand
for retention election nore frequently. Sonetinmes  having
individuals in public office for |longer periods of tine is
hel pful because they grow as they serve.

CHAl RMAN THERRI AULT called for a roll call on the notion to npve
the bill fromcommttee with individual recommendati ons.
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Senator Phillips, Senator Halford and Chairnman Therriault voted
yea and Senator Davis voted nay.

CSSB 159( STA) noved from commttee wth i ndi vi dua
reconmendations. A revised fiscal note would be provided to the
next commttee of referral.

#

SIDE B

4: 45

#SJR 43

SJR 43- MAI NTENANCE OF EFFORT ON FEDERAL PROGRAMS

SENATOR DONLEY expl ai ned a nai ntenance of effort requirenent is a
condition that comes with sone federal funding prograns and says
that if a state were to reduce spending on a particular program
then there may be a reduction in the amount of federal funds
recei ved. The nmintenance of effort requirenents are not all the
sane, which state budgets that are heavily dependent on those
federal funds.

It is challenging for states to do their best based on the
hi ghest and best need in any given year because even though a
state wanted to prioritize a different level of funding in a
different program the maintenance of effort requirements may
inhibit that because of the potential |oss of federal funding.
This entices the state to continue funding at a |evel that may
not be the nost appropriate level in that particular year.

The resolution requests the United States Congress to grant a
t wo-year noratoriumon the nmai ntenance of effort requirenments for
those states receiving federal funds. States could therefore
adjust their budgets wthout being fearful of [Iosing federal
funds.

CHAI RVAN THERRI AULT asked Senator Donley whether he thought
copi es should be sent to every state governor or to the heads of
the legislature in every state to alert them and try to build
nation w de support.

SENATOR DONLEY t hought copies should be sent to the legislative
| eadership since they would be the ones to adopt simlar
| egislation if they thought it neritorious. He also thought
inform ng the National Conference of State Legislators (NCSL) and
other national organizations of |legislatures would be a good
i dea.
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CHAI RVAN THERRI AULT asked him to verify that this would give
states a period of tine in which they could adjust their spending
to suit their particular situation after which they could
establish a new | evel for naintenance of effort.

SENATOR DONLEY replied that was the idea.

SENATOR PHI LLI PS asked Chairman Therriault whether he wanted a
conceptual anmendnent.

CHAI RMAN THERRI AULT replied he did.

SENATOR PHI LLIPS made a notion to adopt a conceptual anmendnent to
send the resolution to the presiding officers of each of the 49
st at es.

CHAl RMAN THERRI AULT said generic |anguage woul d be used so each
reci pient wouldn’t necessarily be naned.

There being no objection, Arendnent #1 was adopt ed.

SENATOR PHI LLI PS asked whet her he wanted to include NCSL.

CHAI RVAN THERRI AULT thought it mght be best to send them an
explanatory letter fromthe Finance Conmttee with the resol ution
at tached.

SENATOR DONLEY said that was acceptable to him

SENATOR PHI LLIPS made a nption to nove CSSJR 43 and attached
fiscal note fromcommttee with individual recomendati ons.

There being no objection, CSSIR 43(STA) noved fromcomittee.
#
ADJ OQURNVENT

There being no further business before the commttee, the Senate
State Affairs Conmttee neeting was adjourned at 4:55 p. m
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