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ACTI ON NARRATI VE

TAPE 01-15, SIDE A
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CHAI RVAN GENE THERRI AULT cal l ed the Senate State Affairs Committee
neeting to order at 3:37 p.m Present were Senators Davis, Phillips
and Chairman Therriault. The State primary issue was on the
commttee schedule for initial discussion. Senator Kim Elton has
i ntroduced SCR 8 and SB 127 and Governor Know es introduced SB 146.
Di scussion and testinony will be taken but no final action is
i ntended at this neeting.

#SB 146
SB 146- MODI FI ED BLANKET PRI MARY ELECTI ON

LT. GOVERNOR FRAN ULMER thanked the commttee for hearing the
| egi sl ati on. She appreciated the opportunity to talk about the
| egi sl ation because it is an issue that is inportant to the State
and one that needs action this year.

She said she woul d discuss why this legislation is needed and a bit
about the Task Force. Then she would ask Avrum G oss to talk nore
specifically about the recommendati ons and how t he Task Force cane
to those recomendati ons.

During the summer of 2000, the United States Suprene Court ruled
that states wth blanket prinmary systens, such as Al aska,
California and Washington, could only run their primaries as a
bl anket if all the parties agree. If any of the political parties
in the state objects to individuals being able to vote across party
lines then the state nust respect those party rules and restrict
access to the ballot for those party candidates. That was the
situation the State found itself in |ast summer when the Republican
Party requested that the State change its primary so as to only
permt Republicans and voters who are non-partisan or |ndependent
to have access to those candi dates. Under energency regul ations
that she pronul gated, there was a Republican ballot and a bl anket
ballot. The blanket ballot was available to anyone while the
Republ i can ball ot was only avail able to Republicans, |ndependents,
and non-partisans. Those energency regul ati ons were good until the
el ection was finished and it is now necessary for the |egislature
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to deci de how Al askan primaries will be structured, consistent with
the law as articul ated by the Suprene Court.

She decided that it would be hel pful for the legislature to have a
Task Force discuss the options and neke recommendations. She
appointed a Task Force conprised of former It. governors, two
former attorneys general and a representative of the League of
Wnmen Voters. They had three neetings and arrived at a consensus
recommendation that was then delivered to the Lt. Governor's office
on March 12,2001. Governor Knowles agreed to introduce the
| egi sl ation at her request and that of the Task Force.

It is inportant to act on this issue during this legislative

sessi on because next year will be a big election year for Al aska
due to redistricting and the potential that all office holders,
except the Senator Mirkowski race, will be on the ballot. Mst
probably, there will be initiatives on the ballot as well. The

sooner decisions are nade about how the primary system will
operate, the election equipnent is changed or reprogrammed and
notice is given to the public, the parties and the candi dates, the
better. The Task Force discussed the inportance of action this
session so the parties can be deciding what their rules are going
to be this summer and they can give notice to the Division of
El ections by the fall so the nechani cal changes can be nade so the
el ection can be conducted openly, fairly and with the | east anount
of surprise to everyone.

CHAI RVAN THERRI AULT said that he flew to Anchorage and sat in on
the last Task Force neeting but not during the statew de
t el econference or previous neetings.

A nunber of Senate Majority Caucus nenbers have asked for a clear
di scussion on whether the passage of legislation is absolutely
required or whether there are regul ations that could be used to go
ahead with the next elections wthout the passage of new
| egi sl ati on.

LT. GOVERNOR ULMER said that was a good question but not an easy
one to answer. When she noticed the public |ast summer after the
Suprene Court ruling, and in light of the fact that there really
wasn't enough tinme for a special session, the parties and
interested individuals who follow el ections said, "Ckay, it's al

right if you do it by energency regul ations." However, there were a
few individuals representing two parties that indicated that they
didn't feel she had enough statutory authority to promul gate those
regul ati ons and the only reason they didn't sue her was that they
recogni zed the practical constraints associated wth the | ateness
of the Suprene Court decision and the inability to have a speci al
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session. During the second neeting of the Task Force, it becane
apparent that there are people that will probably sue her if she
conducts an el ection and uses regul ati on wi thout statutory changes.

Al t hough not specifically discussed at the Task Force neetings, the
m ni mal i st approach could renove the provisions fromthe statute
that are inconsistent with the |law and give the Lt. Governor nore
authority to structure a ballot consistent with party rules. The
Departnent of Law would have to be consulted to determ ne which
specific statutes would have to be renoved to do the mninum
necessary to avoid a lawsuit or the uncertainty associated with a
possi ble | awsuit.

CHAI RVAN THERRI AULT asked whether there was a challenge to the
energency regul ations that was ruled on by the courts.

LT. GOVERNOR ULMER responded that there was and M. Goss would
speak to the chall enge.

AVRUM GRCSS, former attorney general and Primary Election Task
Force Head, read the follow ng paragraph from the Suprenme Court
deci si on whi ch uphel d the emergency regul ations: "By acknow edgi ng
that the validity of the challenged regulations turned on the
unconstitutionality of present law, 'I'm paraphrasing,’' we
inplicitly determne that the division's power to abrogate a
clearly wunconstitutional statute triggered it's authority to
regul ate, on a tenporary basis, in an energent situation |like the
situation we face here '"This is the Division of Elections we're
tal ki ng about here.' the U S. Suprenme Court issued Jones |ess than
two nonths before Alaska's primary schedul ed date. The Al aska
Legislature is out of session and will not reconvene until January
2001. G ven these circunstances, we conclude that the division has
authority to pronulgate energency regulations to inplenent a
primary election that conplies with the constitutional nmandates of
the Jones' case. W find the division's power to take the tenporary
action needed to ensure a tinely and constitutional primary is
solidly rooted in the principle of necessity and in the division's
statutory power of supervision over elections.”

From the court's decision, they recognize the division's authority
to issue energency regulations. If the legislature fails to adopt
any legislation, there are two options. First, the division can try
to adopt permanent regul ati ons based upon its general supervision
over elections. This wll, wunquestionably, be challenged. The
second option is that the court will nake the decision. He rem nded
commttee nenbers that the court nade reapporti onment decisions
when the legislature failed to act so there's no reason to believe
they wouldn't do the sanme here. Although there are no guarantees,
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the obvious intent of the court was to have the | egislature act on
t he issue.

CHAI RVAN THERRI AULT comment ed that the wording indicates that the
court expects the legislature to nmake the policy call for how the
regul ati on should be drafted. However, if no legislation is passed
and another election is to be held, the Lt. Governor would not be
barred from"putting together sonething" so the election could run
in an orderly fashion.

MR. GROSS said that if the |legislature doesn't make the deci sion,
it will be allowing the primary election system to go to the
vagaries of the court system They wll either approve the
deci sions of the Division of Elections or they'll do it thensel ves.
One way or another, they will "have the call on it, whereas if you
do it, you'll have the call onit."

CHAl RVAN THERRI AULT asked M. G oss to explain the decisions of the
Task Force.

MR. GROSS said that the Task Force was unaninous in its decision
and he believes this was possi bl e because they began with the basic
principle that they wanted to keep the system as close to the
exi sting systemas possible and still comply with the U S. Suprene
Court decision. They knew that all parts of the system woul dn't
work but they wanted to preserve those that woul d. Therefore, there
was no whol esale revision of the primary el ection | aws.

CHAI RVAN THERRI AULT asked M. Goss to tal k about the Task Force
di scussion regarding the Suprene Court ruling and the fact that it
spoke to how you operate a primary.

MR. GROSS explained that the U S. Suprene Court in Jones said
"states can not conpel parties to participate in blanket prinmaries
where people they don't want to select their candidates get to
select their candidates.” In other words, if Denbcrats want their
candi dates to be nom nated only by regi stered Denocrats they have
the right to do that. The same applies to Republicans; it's a
constitutional right under the right of association.

CHAl RVAN THERRI AULT sai d that the point that needs to be enphasized
is that you can't force a party to participate in a blanket primry
but you can nmeke the public policy call that you wll have
primaries.

MR. CGROSS said that's correct, the Suprenme Court has ruled that

states do have the legal right to insist that parties nom nate
their candidates by nmeans of a primary but the Jones case didn't
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direct itself to that issue.

In Alaska, parties do nomnate their candidates by neans of a
primary and the Task Force didn't want to change that. Whether you
wanted to try to change that and nom nate candi dates by conventi ons
rather than primaries is another issue. It's not unconstitutional
to do that but the State has the right to disallowit. In Al aska,
political parties have always nom nated their candidates in a
public process.

The Task Force wanted to retain the blanket primary to the greatest
extent possible because it was the |egislative choice in the past.
They started wth the assunption that if parties had no
restrictions there would be a bl anket primary.

The second step was to incorporate the necessary elenent of the
U S. Suprene Court decision in Jones by saying that any party
wanting to limt those persons who may vote for its candidates in a
primary election may do so and the statute nust reflect that fact.

I n explanation, he said to consider candidates for all offices from
both parties. If the Republicans notify the It. governor that only
Republicans may participate in their primary, then Republicans
woul d get a blanket primary ballot listing all the candi dates.
Every other voter would get a ballot listing all candi dates except
Republ i cans.

The bl anket primary is retained but it's not a blanket prinmary that
i ncl udes Republ i cans because Republicans only wanted Republicans to
be able to vote for them However, this doesn't nean that
Republicans are restricted fromvoting for other candidates if they
want to do so. It's one thing to say that a party may choose who
may select their candidates but it's a different matter for the
party to say that if you want to choose our candi date you have no
right to choose anybody el se's candi date.

In retaining the blanket primary and incorporating the Jones
deci sion, several issues were raised and resolved. The first asked
when parties wanting to restrict the primary should notify the It.
governor of their decision. The Task Force consulted the Division
of Elections and the political parties before making the
determ nation that Septenber 1 of the previous year would be a
reasonabl e period for notification.

The second issue was that if a party wants to limt access to its
bal | ot based upon an individual's party registration, when does the
regi stration beconmes effective? During the |last election, people
were allowed to change their party affiliation on the day of the
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el ection. This wasn't satisfactory for two reasons. For right of
association to work well, there should be sone mechanismto stop
nuner ous party crossovers on el ection day. There are Suprene Court
cases, which have approved periods up to ten nonths before a
regi stered individual may participate in a particular primry. The
Task Force decided that 30 days before a primary was a nore
appropriate tinme frame to fix party affiliation. That period al so
coincides with the last day you nay register to vote in an
el ection.

Finally, they addressed what the ballot would |ook |ike. They
concluded that constructing a ballot form wasn't possible due to
the many variables. Wth this in mnd, they started with the

bl anket and then said that the It. governor wll prepare
appropriate ballots reflecting the parties' wi sh as of Septenber 1
of the preceding year. The ballots will then be avail able 30 days

in advance of the el ection.

O course there are other options that could be tried; this is just
what the Task Force decided upon in an effort to vary from existing
law as little as possible while reflecting the theory of the U S
Suprene Court deci sion.

CHAI RVAN THERRI AULT asked whether a party could select a tine
greater than 30 days if it was in their byl aws.

MR. GROSS said that although the State has the right to set
reasonabl e standards, that point hasn't been specifically addressed
by the courts.

CHAI RVAN THERRI AULT said the Task Force also dealt with the issue
of having a bl anket party and allow ng parties to opt for something
else if they were willing to pay for it.

MR. GRCSS said he would have M. Baldw n address specific cases
dealing with this issue but that the general constitutional theory,
whi ch bars that kind of system is as follows. The Suprene Court
has deci ded that parties have the associational right to decide who
will participate in their primaries. The Task Force didn't feel it
was sound theory for the legislature to inpose a penalty for the
utilization of a constitutional right and having to pay for a
change fromthe blanket party is indeed seen as a penalty.

SENATOR PHI LLI PS asked whether a primary was necessary or could
there be a general election with a runoff three weeks |ater.

MR GROSS said yes, you could have a non-partisan primary but using
that systemyou don't necessarily get the top two candi dates. Wen
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there are lots of candidates in a non-partisan primary, it's not
unusual for a candidate froma tightly knit extrem st group to get
into the runoff and still have garnered | ess than 20 percent of the
popul ar vote. He used Louisiana's election of David Duke as an
exanpl e.

SENATOR PHI LLI PS asked about Nebraska, which is non-partisan and
supposedly has no primary.

MR, GROSS didn't know for sure but he thought that Nebraska has a
primary for governor and |It. governor.

He asked whether they were non-partisan or unicaneral.
SENATOR PHI LLI PS said they were uni canmeral and non-partisan.

MR. GROSS questioned that there are no Denocrats or Republicans
because he renenbers a Denocratic or Republican attorney genera
from Nebraska when he was the Al aska Attorney Ceneral

SENATOR PHI LLIPS said he was tal king about the |egislature.

CHAl RVAN THERRI AULT said that to the credit of the Task Force, they
decided that there were nmany options but that is a public policy
call that the |egislature should make and they tried to restrict
t hensel ves to suggestions that were as close as possible to the
current system and still conply with the Suprenme Court decision

However, it is a legislative policy call to consider the "full
ganbit" of options.

SENATOR PHI LLIPS said that elimnating the primary would be in
conpliance with the Supreme Court ruling. "You have an el ecti on and
have a bunch of guys run and nmay the two best people win. If the
top two don't get a 50 percent plus one vote then you have a
runoff.”

MR, GRCSS said that, to his knowl edge, there is only one state
doing that and the reviews aren't very good.

SENATOR PHI LLIPS asked M. Gross to check on the Nebraska system
for him

MR. CGROSS said he would check. He then restated the fact that the
Task Force intended to nake few changes and to keep the process as
non- cont enti ous as possi bl e.

Nunber 1882
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SENATOR PHI LLI PS conmented that during a prinmary several elections
ago, there were many problens in his district because "they wanted
freedomto express their will to pick whoever they want when they
want." This made himthink that it would be a good idea to skip the
primary election.” If the person doesn't get 50 percent plus one
then have a runoff.” In addition, he has phil osophical objections.

MR. GRCSS said that's why the Task Force stayed with the bl anket
system

CHAl RMAN THERRI AULT poi nted out that any change from status quo
brings discontent. Seemngly forgotten is the fact that primaries
are for the purpose of choosing party standard bearers by nenbers
of a particular party and whoever they want to participate in the
process.

MR, GROSS first addressed Senator Phillips' statenents and said
he's correct, all the polls indicate that everyone wants the right
to vote on all candidates but as Senator Therriault points out,
that denies freedom of association to the extent that a party wants
to limt itself. This has a self-controlling effect. The nore
restrictions the party places on its mnmenbership in order to
participate in a primary, the nore pure its nmenbership wll be.
However, that party won't win in the general election. Parties nust
make conprom ses in order to get a candidate who represents the
party views and is also able to win support fromthe mgjority.

SENATOR PHILLIPS said that, "The perfect ruins the good."

SENATOR DAVI S said that the commttee should consider that there
are individuals that do not want to declare any party affiliation
and candidates nust rely on those voters because there are not
enough Republicans or Denocrats to win any el ection al one.

Al t hough the Task Force determined that the State should pay for
primaries that limt participation because it is a constitutional
right, it is her understanding that Washington State charges for
such primaries.

MR. GROSS said that sone disagree with Task Force interpretation
but that is their view

SENATOR PHI LLIPS asked whether that was argued in the Suprene
Court.

MR. GROSS said no, there are circuit court cases that are agai nst

it but no Suprene Court case. The general doctrine says the state
cannot burden the exercise of a constitutional right.
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CHAI RVMAN THERRI AULT t hanked M. Gross for his tinme and for serving
on the Task Force.

MR. JIM SYKES, testified via teleconference and said that he had
successfully chall enged ball ot access law in 1990 and in 1991 he
presented the idea of instant runoff voting to the House State
Affairs Committee but no bill resulted. Legislation for instant
runoff voting was introduced in the last |egislature but did not
pass.

Senator Phillips is right to raise the idea of elimnating
primaries and there is an alternative to having a runoff. "If you
woul d choose to have instant runoff voting, whether you had four
candidates runoff or thirty, people would be able to select
candi dates by preference in the order of the nunber. The State has
al ready produced sanple ballots for just such an election and it's
always billed the majority of 50 percent plus one without the need
for a runoff election. This is election reform that actually
recogni zes the nulti-party aspect of Alaska.” He urges this
consideration rather that the current systemthat isn't conpliant
wi th the Suprene Court deci sion.

Al t hough he has enornous respect for nenbers of the Task Force, it
troubl es himthat |ndependent voters will be given unequal primary
access if parties are able to limt access to their primry
ballots. The nodifications recommended by the Task Force wl|
"inevitably realize inequalities that we now do not have." The
party that he belongs to has opted to participate in the open
bl anket prinmary because no other |egal options are open to them
There is no legal option for a mail in ballot or to choose a party
convention and he believes those options should be available to
parties.

On page 2, lines 22-26, deals wth providing separate ballots for
parties limting access to their primaries. This could becone very
expensive and confusing and therefore would provide greater
opportunity for errors.

He likes parts of SB 127 because it allows parties options but
restricts wite in candi dates those whose nanes w || not appear on
the general election ballot. It's unclear to himwhether petition
candidates are discrimnated against for receiving canpaign
contributions. In addition, it's unclear whether a mail in ball ot
woul d be accept ed.

Perhaps the prinmary el ection process should be elimnated. Al aska
is unique in that a majority of its voters are not registered to
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any political party. For this reason, instant runoff voting is a
good i dea.

Side B

On page 4, SB 127 addresses filling a vacancy by party petition
This allows questionable party switching such as in the 1990
el ection, which is another argunment for not having a prinary.

He challenged lines 10-12 on page 8 of SB 127, which says that
candidates who file nomnating petitions wthout designating a
political group name will all be treated as candi dates of the sane
political group. It is his feeling that this would not wthstand a
constitutional chall enge.

He urged the conmttee "to open your mnds and consider the
possibilities."” The system does not need to stay the way it is; the
prime consideration is that the voters are treated with equality,
which is not the case with the nodified bl anket primary.

CHAI RVAN THERRI AULT t hanked M. Sykes for his participation

He recogni zed Ken dark who was on an off net site and asked himto
comment on the technical possibility and expense of nodifying the
optical scanning systens the State of Alaska uses to deal wth
multiple ballots without actually having to print multiple separate
bal | ot s.

KEN CLARK, Software Devel opnent Manager wth d obal Elections
Systens of Dallas, Texas, said his conpany is the primary vendor
for election equipnent in the State of Alaska. Al their systens
are software based. The voting systens have firmvare or ROM chi ps
in themthat drive the control of the system The systens scan the
ballots and then the software takes over. Next there is a
centralized GEM systemthat tallies the votes that are sent in from
each of the tabulation units.

The software can be nodified to suit any particular need. If the
State decides to go to a nmulti ballot system the software could
accommodate that or a selection race if that was desired. Although
the systens and requirenents are quite different, his conpany runs
the sane software fromFlorida to Nonme. The State needs to define
its needs and his conpany will nmake it work.

CHAI RMAN THERRI AULT asked about the tinme and expense involved and
whet her there would be nuch involved in making changes from
election to election if parties changed their participation
requirenents.
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MR. CLARK said it depends on whether the changes are structural or
not. If only paranmeters are changing then that would require no
reprogrammng. If it is not possible to define what will change
fromyear to year then it would be an ongoing expense. He asked
that his coll eague respond as well.

LARRY DI X, Vice-President of Operations for dobal Elections
Systens, said that the primary concern where software changes are
concerned is that once the State identifies the "rules" they can
begin to make changes. As far as cost is concerned, the "rul es”
governing the software nust be identified before a fiscal analysis
can be given.

LT. GOVERNOR ULMER thought it was inportant to address ball ot
confusion in light of what happened in Florida during the |ast
el ection. Chairman Therriault asked about a single ballot that
woul d have all parties on it and then perhaps sonething to identify
the party affiliation at the top of that ballot. She asked for
either M. Cark or M. Dix to talk about how that ballot would be
counted or not counted. Wth the Al askan Acuvote machine, if you
vote for two candidates in a single race your ballot is rejected as
an over count. The ballot is immedi ately rejected and the el ection
worker will help tear up that ballot and give the voter a new
ball ot to vote.

As an exanple of the State going wth a single ballot and
restricting who can vote for which parties candi dates, she said to
suppose that Chairman Therriault went to the polling station. He is
a Republican so the top of his ballot would be punched in the
Republican ballot hole. If he entered the polling booth and voted
for a party candidate that was not permtted under the party rules,
then the ballot would cone back out at him just as an over vote
bal | ot does now. He would have to tear up that ballot and vote
under the appropriate rules of only voting for the parties that he
is permtted to vote for.

She asked for clarification that this is how the ballots woul d be
progranmed if the parties restricted who could vote for their party
candi dat es even though they are all on the sane ballot.

MR DI X said that the statenment is correct so long as the software
is progranmed to reject the ballot the same as an over vote
si tuation.

LT. GOVERNOR ULMER said she is concerned about voters being msled

into thinking that their vote counted if their ballot isn't
imediately rejected if they vote for a candidate that they are not
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permtted to vote for. It's very different for the Acuvote nachine
to reject the vote by spitting the ballot back at the voter thus
i ndi cating a problem and the Acuvote accepting the ballot but not
counting it. The voter could readily be msled into thinking their
vote counted in the [ater situation.

MR DI X said that is a valid concern because if the Acuvote was
programmed to accept and sinply not count a ballot that was voted
i nproperly, then the voter would have no indication that their vote
di d not count.

LT. GOVERNOR ULMER wanted that on the record because she believes
there is a msconception about how the technology, the single
ball ot, voter education, party restrictions and the rules that
could potentially change at every primary could lead to the kind of
voter outrage as that experienced in Florida when peopl e | earned,
after the fact, that their vote did not count. It's not only a
probl em of voters being msled, but also a problem for election
wor kers because they can't be asked to be in the voter education
busi ness. She urged caution, and said that perhaps it would be | ess
confusing to have seven ballots than having just one ballot and the
potential that the vote won't be counted.

CHAI RMAN THERRI AULT asked whet her technol ogy allows for the use of
a colored marker that the scanner won't pick up. If so, then the
el ection worker could circle the bl ock of candidates that the voter
was permtted to vote for and not have to worry about the scanner
trying to read the col ored marKki ngs.

MR. CLARK said you wouldn't want to rely on color for that reason
or build a system around that tendency. Although the colors blue
and black are read best, it would be difficult to work in the other
direction, and try to find a color that was invisible to the
scanner .

CHAI RVAN THERRI AULT wasn't necessarily thinking about filling in
the ovals but of putting a square around the block of candi dates
that the voter was permtted to vote for

MR. CLARK said that the active area of the ballot is the only area
scanned but you couldn't depend on a col or not being picked up.

CHAI RMAN THERRI AULT asked whether a fold through an oval on a
ball ot could trigger a positive vote when it was uni nt ended.

MR. CLARK said that their system scans the ballot and | ooks for a

certain percentage of color and, as in any scanning system there
is the possibility of a false reading. However, their system has

SENATE STA COW TTEE -14- March 22, 2001



sophi sticated | eadi ng edge optical technology for filtering those
types of problens.

Nunber 1616

CHAl RMVAN THERRI AULT thanked M. dark and M. Dix for their
partici pation.

RANDY RUEDRI CH, Task Force participant for the Republican Party,
agreed that the 30-day requirenent for party participation is a
proper consideration. He also agreed that the party rule
notification proposal is reasonable and it is in the best interest
of the State, the parties and the candi dates to have the playing
field defined well in advance of the election.

He disagreed with the proposal in Section 15.25.010 for the
mul tiple ballot process and thoroughly appreciated the previous
di scussi on. The technol ogy avail able today will help the State "get
to a good el ection process for our primary candi date sel ection.”

CHAI RVAN THERRI AULT wanted to clarify that the Septenber 1st date
is acceptable. He thought he renenbered the Task Force di scussing a
nunber of different dates.

MR RUEDRI CH said that sonewhere between Septenber 1 and Novenber 1
is reasonable as far as he is concerned. If a date l|later than
Novenber 1st is selected for starting the rule maki ng process, then
undue pressure is placed on the candi dates and on the Division of
El ecti ons.

CHAI RVAN THERRI AULT asked whet her he was on-line for the di scussion
about the need for the legislature to spell out the framework and
if so, what his comments are.

MR. RUEDRI CH doesn't feel there's any overwhel mi ng need to change
the statutes. The parties could work with the Lt. Governor's office
to inplement a viable process that is consistent with the intent of
the State and the Supreme Court.

SENATOR PHI LLI PS asked whether he heard his comments on ski pping
the primary and going directly to the general election.

MR. RUEDRI CH heard the discussion and he agrees with the forner
attorney general that, "we're far better served to have a party
process to sel ect candi dates as we have today."

SENATOR PHILLIPS said that is froma party point of view

MR. RUEDRI CH di sagreed saying that it was in the interests of the
State. The best candi dates are selected using the party process.
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SENATOR PHILLIPS said, his constituents "hate this thing, they
absolutely hate it and this is comng fromnot only non-partisans,
Denocrats, but as well as Republicans. Maybe | have a different
district but this is one thing that really, talk about venting,
they vented on the Republican Party of this by [imting the ability
of Al askan voter to have a say, |'mnot going to say a right, but
the ability to pick the candidate."

MR RUEDRI CH said what they are proposing, and the rule since 1992,
is not at all what has been done either is 1992, 1994 or 2000
el ection. The rule as it was inplenented, with the technol ogy of
the day in 1992, required a voter to select a Republican ballot or
the other ballot. It took no notice of Section 3 of the rules,
which allows all voters to vote for any candidate on the ball ot
Wi t hout restriction.

Usi ng the technol ogy avail abl e today, voters should be allowed to
participate in a primary process as the rule envisions. This is
much broader and would allow a non-partisan or undeclared or
Republican to vote for another primary candidate if they so
desi red.

CHAI RVAN THERRI AULT cautioned that it is necessary to take turns
asking questions and waiting for the answers to be given so that
the witten record is clear.

SENATOR PHILLIPS said that he respects M. Ruedrich's views but,
"this gets his back side up because | have a constituency that I,
at least try to represent their point of view, regardless of

party."

CHAI RMAN THERRI AULT said Christian Warren and Al Anders woul d be
heard next.

CHRI STI AN WARREN, Al aska Libertarian Party nmenber, testified that
he wouldn't be able to inprove on anything that Jim Sykes said
regarding SB 127 and SB 146 but he does want to comment on several
itens former attorney general, Avrum G oss, discussed.

First, there is time to evaluate alternative systens from those
presently used. He questions the prem se that the current systemis
optimal . He believes that sonme Task Force proposals are cosnetic
alterations that mask an inherent defect in the system as it now
exists. He is pleased that the matter is before the |egislature
where there is a deliberative process being undertaken. It is
unacceptable for this decision to be made by either executive or
judicial fiat. Cearly, the legislature has plenary power in this
area and is obliged to exercise it.

Next he argued that the State should not be driven by a
"technol ogi cal inperative." The Al aska Libertarian Party woul d be
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happy with a convention system as proposed by M. Sykes. "The
objection to this seens to be that it activates a right that you
should not be penalized for so doing. Cearly, if a nman owns a
house, he's expected to pay property taxes on it. If a man w shes
to exercise his God given and constitutionally recognized rights to
keep and bear arns, even in a fairly |liberal state you' re expected
to pay a concealed hand gun permt fee to do so. These are
reasonable restrictions that are easily nmet and therefore not
penal ti es inposed but the cost of enjoying a particul ar advant age
over an alternative set of circunstances."

Nunber 1135

AL ANDERS, Al aska Libertarian Party nenber, agrees wth the
proposal offered by M. Sykes. Election workers would have to be
know edgeabl e of all rules and all parties if the voting machines
was programmed to reject ballots and they were expected to help the
voter to recast their ballot. If there are seven parties and seven
different sets of rules, he has trouble believing that all election
workers will be fully inforned.

MARK CHRYSON, Chairman of the Al aska | ndependent Party, testified
that his party is the third largest third party in any of the 50
states. He said that Alaska in unique with its six political
parties.

The Al aska | ndependence Party doesn't support SCR 8 in any way.

SB 127 has many features that AIP likes. It enpowers the party to
ensure that only party nenbers are involved in the selection of
their own candidates. Also, it allows the AIP to enforce party
byl aws to ensure that the people who signed on to run as candi dat es
are actually AP nenbers who have signed the political party
platform This is the only way they feel that their party ideals
are accurately represented.

Al P has a by-law, which states that only approved nmenbers of the
Al aska I ndependence Party may run for political office. He doesn't
believe that Lt. Governor U nmer has contacted the AIP to check to
see that candidates who filed under AIP are actually approved. He
feels that the Division of Elections doesn't uniformy enforce all
the Al P byl aws.

They have no real problemw th the elective primary so |long as they
are able to veto those individuals running under their party banner
who don't support their ideals and goals.

SB 146 will cause "nore confusion than the Republicans ever dreaned
of causing from 1992 on." He was on the ballot for the closed
primary in 1992. There were many non-partisan and | ndependent
voters who wanted to vote for himbut were unable to do so because
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they sel ected the Republican prinmary ballot.

He rem nded committee nenbers that instant runoff voting is a
viable alternative and it wll be on the ballot in 2002 "whet her
you like it or not."

It is the legislature's responsibility to act and this shouldn't be
passed along as a political hot potato.

Vogler v Al aska enpowered third parties to get on the prinmary
ballot. He doesn't think that M. Vogler envisioned the day when
what is experienced today is actually the case. The I ndependent
Party is in the primary process sinply because they have no | egal
alternative but to participate in the primary process. If they
coul d nom nate candi dates by convention they wuld do so.

In closing, he charged that the Task Force was conposed of no third
party nmenbers, no noderate Republican, no Libertarian, no AP and
no Green Party nenber. It was nade up of Republicans and Denocrats
alone and in the State of Al aska these two parties conprise not
nore than 40 percent of the registered voters conbi ned.

CHAI RVAN THERRI AULT t hanked M. Chryson for his testinony.

SB 146 was held in conmttee.
#

Number 567
# SB 127
SB 127- OPTI ONAL BLANKET PRI MARY

CHAl RVAN THERRI AULT asked Senator Elton to respond to comments nade
about his bill during testinony for SB 146. Individuals testifying
via teleconference on SB 146 al so included remarks on SB 127 and
SCR 8. In particular he asked whet her Senator Elton wanted to speak
to the issue of parties picking up the cost of special primaries.
He al so planned to have Assistant Attorney General Bal dwi n address
t he issue.

SENATOR ELTON, Senator from District B, wanted to talk about

general principles, nove into the specifics of SB 127 and finally
anticipate a question that the commttee probably has.

e First, it is inportant to do no damage to mnor parties. There
needs to be a systemthat doesn't encourage people to abandon
a party.

e« There is a need to avoid chaos, as was the case in Florida.
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* Non-partisan voters are the majority of voters in the State of
Al aska and need to be protected.

* Realize that there is no finality. Both bill provide that
primary elections may be run differently than the previous
primary.

The chal l enge facing the |legislature is huge. He can think of no
i ssue that so conbines partisan issues with policy issues. Each
| egislator will be looking at the issue from their particular
viewpoi nt be it partisan or froman anbition point. Each el ected
official will ask which nethod works to his or her best benefit. Is
a convention better for ne than a caucus or an open, closed, or
bl anket primry? He urged everyone to heed the words of the Lt.
Governor and bring finality to this issue during this session.
O herwise the Division of Elections and potential candidates are
done a great disservice. They need to know what the rules will be
before they are able to determ ne whether they want to participate
in the process.

Both SB 146 and SB 127 began with the sane general prem se that it
is inportant to preserve the present systemto the greatest extent
possi bl e. Their ideas diverged at sone point and that anticipates a
question commttee nmenber s pr obably have about t he
constitutionality and freedom of association. However, the inpulse
for both is to try and keep the systemclose to the current system
and conmply with the Suprene Court decision. This is what nost
Al askans expect.

SB 127 says that the State will conduct a primary election and it
will be a blanket primary. Then it provides that if a party chooses
not to participate in that primary, they may opt out. This gets
around the Suprenme Court finding that the State cannot conpel a
party to participate in a process that they don't want to
participate in. Then, it prohibits voters froma party that has
withdrawn fromthe primary systemfromparticipating in the prinmary
because you don't want to give themthe opportunity to select party
candi dates tw ce.

Most of the remaining bill provisions are quite technical and he
woul d address themif there were questions. He did note that sone
of the technical issues were raised by M. Sykes' testinony. For
exanple, he is concerned about the wthdrawal provisions and
finding ourselves in the sanme situation as in 1990. Hs bill
doesn't change that provision but the commttee should consider it.

The question of whether constitutional problens are being created
by associating a cost to a decision by a party to not participate
in a blanket primary is a spectrumissue. Cearly, wherever that
cost lines up on the spectrum may influence the decision the court
makes. It isn't a newissue; Arizona now has a primary system where
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Denocratic Party rules provide a different date for selecting their
presidential candidate. The courts have said that the party may opt
out but they nust pay for the alternate selection process. This is
a systemthat was conpelled by court decision. He cautioned agai nst
throwi ng out other alternatives because it has been suggested that
we're abridging the constitution by associating a cost with a party
deci si on.

CHAI RVAN THERRI AULT asked if the Arizona case didn't say, "W wll
pay for it along with everybody else if you opt. Otherw se you can
choose to pay for your primary." This isn't the sanme as what
Senator Elton is suggesting. The difference is that they aren't
trying to direct the way the party conducts the primary, just the
dat e.

Tape 2

SENATOR ELTON read the follow ng: "Because the state conducts its
el ection prior to the date allowed under the bylaws of the
Denocratic Party, Arizona allows political parties to opt out of
participation.” This is because their presidential primary statutes
don't conport with Denocratic Party bylaws. "Parties that do opt
out of the state run election, bear the cost of conducting their
own presidential preference election.™

He doesn't see the distinction between what they have done and what
SB 127 suggests which is that the State of Alaska will provide a
bl anket primary. If party bylaws don't conport with State statutes
then the parties may opt out. SB 127 does not suggest that parties
pay for the alternative selection process but that is probably what
ends up happening, which is the sane as in Arizona. Again, the
Arizona nodel is a nodel suggested by the courts.

CHAI RVAN THERRI AULT asked for questions fromthe commttee nenbers.
There were none.

He asked M. Baldwin to cone forward.

JIM BALDWN, Assistant Attorney Ceneral, said he isn't famliar
with the Arizona case but can speak to the effect of having a
political party pay for holding a different primary, it's el ectoral
process of choice.

The U. S. Suprene Court ruled on a Texas statute that said that
parties who wanted to participate in the state primary system had
to pay for the portion of the cost related to their participation
It was a graduated fee charged for various offices with the charges
for statew de offices being |less than for local offices. In that
i nstance, the court applied an equal protection analysis. This is
common in this type of election case, which is a third party
charging that they are being treated differently. Looking at
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different state precedents, it's difficult to predict an outcone.
This is because the courts will | ook at the specific circunstances
of Al aska and determ ne whether a good case may be nmade for the
direction that was chosen. If the court is enploying a strict
standard, is there sone conpelling reason for the systen? O, wll
the basis be nore rational and ask whether there is sone good
reason why the State has done what it has done? It's difficult to
predi ct whether you'll be faced with a strict conpelling interest
standard or a nore rational basis.

In the area of First Anendnent rights, and a systemthat adversely
affects those rights, the State has been faced with the conpelling
i nterest standard. That standard was applied in the Jones case.

In other areas, the State has been confronted with the rationa

basis standard. For exanple, states have not been held to a
conpelling interest standard when justifying the decision to
nom nate by el ection rather than by convention. In the case where a
statute says that the normis the blanket primary, you nust |eave
the State systemand do it on your own if you want to do sonet hi ng
ot her than the blanket primary. "This presents the problem of the
State having to justify what it has done by whatever interest it
has in pronoting the blanket primary. W all know where that ended
up. It was not a good result for the State of California and hence,
applicable for us. So we start out on the |ower end of that burden
and | tend to think that we will be, nore than likely, confronting
a conpelling interest standard nore than a rational basis standard.
We could argue Arizona, California or Texas but | think we'll be
facing a conpelling interest standard if this is litigated. W'd
have to prepare for that and record would have to be made in these
commttees that are hearing this bill as to what particularly is
our interest in maintaining the systemthat we nmaintain if we're
going to require that parties choose, and have there be sone
consequences to that choice, without the State-there being an
unequal benefit or an unequal State benefit being provided there.
I'"'mnot saying it absolutely can't be done; appropriate case woul d
have to be nade for it though.™

Nunber 547

CHAl RVAN THERRI AULT said that he hasn't had the opportunity to read
the Arizona case and he and his staff intend to track down the
actual case docunents nentioned. However, it seens that the
decision to participate on the day that the state selects for its
primary or the decision to not participate on that day and bear the
expense of selecting an alternative date is different than being
required to bear the expense because the party wanted to exercise
its right to the nethodol ogy.

ASSI STANT ATTORNEY CGENERAL BALDW N agreed but said that there is
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also "a big difference between a case that deals wth the
presidential primary and a case that deals with a state primary for
a state office. The cases have been different in how they deal wth
primaries for national office. Different rights are accorded to
those kinds of electoral processes as opposed to primaries that
deal with local state office. So | would read that case carefully
with that in mnd."

CHAI RVAN THERRI AULT said that if a party chooses to exercise its
constitutional right they shouldn't be preenpted from doing so
because they m ght not have the ability to pay for it.

ASSI STANT ATTORNEY GENERAL BALDW N said that the Texas case deal t
W th candidates and their party who had to help defray the cost of
the election. In that instance, the court found that there wasn't
sufficient justification to sustain that burden on the exercise of
the right to run for office or put forward candi dates. He believes
that's what Chairman Therriault is speaking to and said the case
could be made but the burden for that is heavy along with the fact
that the federal court mght hold the State to the conpelling
i nt erest standard.

In the Alaska Constitution, there is a provision in the title
dealing with elections that says that the | egislature shall provide
the nethod of voting. It doesn't say that a prinmary election is
necessary but if there is voting going on then it's arguabl e that
the legislature shall regulate how that voting takes place.
Therefore, if the legislature says there nust be elections by
primaries then there is a question of whether they nust say how t he
voting i s conducted.

CHAl RVAN THERRI AULT said that the courts can not conpel |egislative
action due to separation of powers so potentially the court and the
adm nistration would wrk together to determne what the
| egi sl ature intended or m ght do.

ASSI STANT ATTORNEY GENERAL BALDWN said the |egislature would be
facing a declaration that they should do sonething and it woul d be
up to themto do it.

CHAI RMAN THERRI AULT asked whet her there were any questions for M.
Bal dw n. There were none.

He said the commttee would be taking the matter under advi senent
and tracking down informati on on the court cases nentioned. SB 127
was held in conmmttee.

#

#SCR 8

SCR _8-PCOLITI CAL PARTI ES BLANKET PRI MARY ELECTI ONS
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SCR 8 was di scussed in general terns during the hearings of SB 146
and SB 127. The concurrent resol uti on was heard and hel d.
#

The neeting was adjourned at 5:17 p. m
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