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Juneau, AK 99801
POSI TI ON STATEMENT: Answer ed questions about SB 92.

Cl ark G uening

Chai rman of the Board of Trustees
Al aska Permanent Fund Corporation
217 Second Street Suite 604
Juneau, AK 99801

ACTI ON NARRATI VE: Supports SB 92.

TAPE 01-10, SIDE A
Number 001

CHAI RVAN GENE THERRI AULT cal l ed the Senate State Affairs Committee
neeting to order at 3:40 p.m Present were Senators Phillips, Davis
and Chairman Therriaul t.

The first order of business was SB 82.

SENATOR HALFORD arrived at the neeting.

#SB 82

SB 82-2001 REVISCR S BI LL

CHAI RVAN THERRI AULT said that changes were made to the origina
Revisor's Bill that raised concerns expressed by Senator Halford.
He asked Senator Hal ford whether his questions had been answered
and said that the revisor was present and ready to testify if
necessary.

SENATOR HALFORD said it wasn't necessary for her to testify.

CHAl RMAN THERRI AULT said that the State Affairs CS was before the
comm ttee and he asked comm ttee nenbers for any anendnents. There
were none. He asked for the will of the committee.

SENATOR DAVI S nade a notion to nove CS SB 92 (STA) with zero fisca
note fromcommttee with individual recomrendations. There was no
obj ecti on.

#

#SB 92

SB_92- REMOVAL OF MEMBERS OF THE PF BQARD

CHAI RVAN THERRI AULT called M. Storer forward to testify.

MR BOB STORER, executive officer of the Al aska Pernmanent Fund
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Corporation, said that the purpose of this legislation is to insert
| anguage to AS 37.13.070 (a) to allow public nenbers of the board
to be renoved from office and only for cause. Currently, public
menbers are appointed to serve staggered four-year terns and they
may be renoved sinply with a letter fromthe governor. The board
feels that it is inmportant that the renoval for cause | anguage is
included in statute because it is in keeping wwth the state nmanaged
Al aska State Pension and I nvestnent Board (ASPIB).

MR. STORER has been involved with managing institutional funds in
the state for 18 years and, from an investnent perspective,
continuity is inperative in successfully nanaging |arge suns of
noney such as the Permanent Fund. It is a mature fund that has
grown to about $27 billion and has very sophisticated asset
cl asses. From the investnent perspective, "It is inportant that
that institutional nenory be carried through in the evolution of
changes in board nenbers.™

Number 319

Recently the board spent a year |ooking at the very sophisticated
private equity asset class and decided they wouldn't nake the
investnment primarily because the gubernatorial electionis in two
years and board menbers could be replaced, at the pleasure of the
next governor, wth new nenbers who, nbst probably, won't be
educat ed about this asset class. This decision was nmade even though
current board nmenbers know that, over tinme, this type of investnent
perforns better than the broad narket.

CHAI RVMAN THERRI AULT sai d he voted for this | anguage | ast year as a
proposed constitutional anmendnent but now, after nuch study, he
feels that a discussion is in order about the constitutionality of
making this requirenment under Article 3, section 25 and 26. Last
year, there was significant testinony supporting a constitutional
anmendnment as the appropriate nmethod for this change. Wthout this,
there is a question of whether the | egislature has the authority to
make this requirenent. Also, SB 89 passed in 1996 was vetoed, at
| east in part, because of this sane |anguage.

He said he wants to support the bill because he believes it's the
right thing to do but doesn't want to create a constitutional
probl em

MR, STORER said that it is his understanding that the veto wasn't
due to the constitutional question. He said that clause was
i ncl uded when the Alaska State Pension and Investnent Board was
created and it hasn't been chal |l enged.
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MR. RON LORENSEN, outside counsel for the Permanent Fund from
Si npson Tillinghast & Longenbaugh, said that the constitutionality
of the issue is debatable wth no clear answer either way.
CGeneral ly, the executive branch has applied a strict interpretation
that this would be wunconstitutional because it |imts the
appoi ntment and renoval power of the governor. It is arguable
because there are specific situations where the attorney general's
of fi ce has chosen "step back” fromthe issue.

CHAl RMAN THERRI AULT asked for discussion on the Bradner versus
Hammond deci si on.

MR. LORENSEN said he would put it in the context of the ASPIB
| egislation passed in the early 1990s. Renoval for cause was
specifically addressed and Governor Hi ckel vetoed the |egislation,
| argely because it limted his appointnent and renoval powers. The
foll ow ng year, the |legislative and executive branches negoti at ed
their differences and ASPI B was passed rather than forma separate
corporation, as initially envisioned. The cause provision renai ned
in the legislation and the attorney general didn't address the
provi sion even though he took a very strong position in the initial
| egi sl ati on.

CHAl RVAN THERRI AULT said that a nenber that was renpved coul d al so
rai se the question of constitutionality.

MR. LORENSEN t hought it nost likely that just the governor would
rai se the constitutionality issue if he or she couldn't renove for
cause because an individual renoved for cause wouldn't have a
constitutional basis for challenging the action.

CHAI RVAN THERRI AULT asked whet her he had had di scussions with the
departnent of |aw concerning this issue.

MR. LORENSEN said he has and that, during drafting, he discussed
this legislation with Jim Baldwin from the attorney general's
office. He thought M. Baldwn was ready to let the |egislative
process take its course.

SENATOR HALFORD t hought it was advisable to hear from M. Baldw n
directly.

CHAl RMAN THERRI AULT said that the Governor's previous statenents
were quite explicit, that it needed to be in the constitution.
Al t hough the Chair believes this is the correct course of action,
he wants to know whet her they are facing a sure veto.

SENATOR HALFORD said either "that or selective enforcenent.”
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CHAI RVAN THERRI AULT said the 1996 |letter suggesting veto of SB 89
i ndi cated that renoval for cause may "constitute usurpation of the
executive power of appointnent.” Findings of the court in Bradner
ver sus Hammond di scussed the power of confirmation and appears to
use the sanme argunent as inposing renoval for cause.

MR. LORENSEN said the argunents begin in the sane place but "where
I"msitting, | would head in a different direction as | was maki ng
t he argunent.”

CHAI RVAN THERRI AULT asked why.

MR. LORENSEN said the | egislature never gets directly involved; it
passes a general law and then has nothing further to do with the
appoi ntment or renoval process. Setting out a general rule is very
different from the legislature reinserting itself later in the
confirmation process.

CHAI RMAN THERRI AULT asked whether this isn't "a matter of degrees.
Instead of the legislature stepping in and turning down an
appointment, which | would agree, would be a higher Ievel of
| egi sl ative involvenent, the renoval for <cause is still a
di m ni shnent of the governor's overall power."

MR. LORENSEN said it is a matter of degree but that's what makes
the difference inportant. That's also why he can't say that the
issue is constitutional and M. Baldwin can't say it is not.

Nunmber 112
SENATOR DAVI S asked about the veto | ast year.

CHAI RVAN THERRI AULT said the  Dbill | ast year proposed a
constitutional amendnment, covering a nunber of corporations, and it
was defeated. For hinself, he believes this is a protection that is
needed for the Permanent Fund Board of Trustees so incomng
governors can't make a total change of nenbers, thereby breaking
the continuity of investnent expertise of board nenbers.

SENATOR DAVI S asked whether fear that a new governor would clear
the slate pronpted this |egislation.

CLARK GRUENI NG, Chairnman of the Board of Trustees for the Al aska
Per manent Fund Corporation, said that | anguage currently in statute
requires that the Governor give a witten reason for renoval from
the board. The fund has been in existence for 25 years and the
corporation was forned in 1980. In that tinme, there have been 38
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trustees, none of which were renoved using the witten requirenent
until 1990 when then Governor H ckel renoved three public trustees.
Again in 1994, CGovernor Know es renoved three trustees. Because of
this action, the board is concerned that a pattern for renoval is
becom ng establ i shed.

He stressed that this isn't a tenure bill, it is for continuity of
institutional investnent know edge. This is apparent when you
consi der that a new governor is imedi ately able to appoint two new
comm ssi oner nmenbers followed within six nonths by the appoi nt nent
of one public nmenber. Public nenbers serve staggered four-year
ternmns.

CHAl RMAN THERRI AULT asked which trustee nenbers have cabi net
positions.

MR. CRUENING replied that it is set forth in statute that the
comm ssioner of revenue and one other cabinet nenber wll be
appointed to serve on the board of trustees.

CHAI RMAN THERRI AULT clarified that this 1is why |anguage
specifically tal ks about public nenbers.

He announced that the bill would be held in commttee for
di scussion wwth M. Baldw n fromthe Departnent of Law.

#

The neeting was adjourned at 4:00 p. m
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