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TAPE 02-6, SIDE A
Number 001

#SB343

SB 343- BEST AVAI LABLE TECHNOLOGY: DI SCHARGE PLAN

CHAI RMAN JOHN TORGERSON called the Senate Resources Conmittee
neeting to order at 3:40 p.m and announced SB 343 to be up for
consideration. He said that Tom Lakosh, the person who filed the
| awsuit that this legislation would overturn, will comrent after
a brief explanation.

MR. DARW N PETERSON, staff to Senator Torgerson, explained:

The State of Alaska is widely recognized as having one
of the nost conprehensive oil spill prevention and
response requirenents in the world. This recognition is
due to actions taken by the Ilegislature and ADEC
[ Alaska Departnent of Environnental Conservation] to
ensure that conpanies operating in Al aska have taken
the appropriate steps to prevent discharges and have
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access to the resources necessary to rapidly respond
and cl ean up discharges shoul d they occur.

Alaska law and regulation require vessels and
facilities to have oil di scharge prevention and
contingency plans approved by ADEC. Plan holders are
required to utilize best available technology as part
of t hese pl ans. The regul ati ons gover ni ng
determ nations of ‘best available technology’ [BAT]
were devel oped through a conprehensive stakehol der
process and were adopted by ADEC in 1997. Since that
time over 100 C Plans have been approved inplenenting
t he BAT requirenent.

As a result of these requirenents and industry efforts,
significant advances have been made in technol ogies
utilized and in place in Al aska. The regul ati ons have
served Alaska well in the five-year period they have
been in effect.

On February 1, 2002, the Al aska Supreme Court struck
down two provisions in the regulations ruling that
these provisions were inconsistent with that Court's
interpretation of the legislature's intent. At the sane
time, the Court enphasized the |limted scope of its
ruling and acknow edged that the |egislature had vested
ADEC wi th broad discretion to define BAT.

This ruling jeopardizes tinely issuance of new plans
and tinmely renewal s of existing plans. Imediate action
by the legislature is needed to address this ruling to
ensure continued plan admnistration and preclude
negative consequences on developnent of the state's
resources. SB 343 affirns the 1997 regul ati ons and the
three-tiered process enconpassed in them do, in fact,
neet legislative intent with regard to BAT and are
consistent with the statute. The bill also affirms the
validity of the regulations and the C Pl ans.

MR. TOM LAKCSH said he could provide a dissertation on why this
bill will not revise the proposed or desired negative effect on
resource devel opnent, but he would rather say that the permtting
system was so convol uted before the new regul ati ons were witten,

and afterward as well. He said the Suprene Court decision neither
made the situation worse nor corrected it. He proposed the
creation of a DEC response authority to provide spill response

services and a permt package that would allow applicants to
provi de nore conprehensive and response capabilities than they
could otherwise afford or arrange logistically. The authority
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woul d conduct research to inprove response capability wunder
problematic conditions in the Al askan environnent and would
devel op a statew de system of response. It would have regul atory
authority simlar to the Federal Republic of Germany.

The response agency would provide fee-generating services |like

the Alaska Railroad does. It would develop its own response
depots, subcontract with established spill response providers and
streanl i ne term nal facilities t hat utilize expensi ve

transportation corridors. The ability of the authority to gauge
and organize subcontractors that utilize the best tactics and
equi pnrent wll help ensure that fly-by-night permtees and
contractors won't be used. A centralized system would ensure a
nore econom c distribution of response resources along entire
transportation corridors and at individual |ocations. Current
equi pnent and personnel would be nore effectively utilized and
gaps in protection would be mnimzed. Redundant and ineffective
equi pnent would be reallocated to where it was designed to
operate. He suggested the use of 470 Funds for capital and
operational costs for DEC response authority that provides BAT
response and coverage in unprotected areas or other problematic
circunstances. He suggested that the authority would maintain a
centralized system of publicly and privately owned response
depots or ones appropriately positioned in hazardous substance
transportation corridors. He advised that the response authority
must be authorized to purchase and operate capital equipnent and
contract for operating for total response services.

MR. LAKOSH suggested that the main source of funding would be a
charge for services, but the establishnent of an authority would
require an initial capitalization that could be prorated fromthe
470 Fund. He proposed that $5 million be appropriated for the
pur pose of technology assessnent and design and $25 nmillion to
start the response depots and get the one-stop permt shopping
systemin place. The $30 million could be repaid to the 470 Fund
once the paynent for services generates a sufficient anmount to
maintain operating and capital i mpr ovenent budget s. The
| egislation should clarify what BAT really is. The response
authority shoul d:

 maximze the ability to safely work in high seas;

e substantially inprove spill recovery rates in and inprove
the ability of skimrers to work in high water and to inprove
the ability to respond w thout causing additional inpacts to

resour ces;
 mnimze the health and safety inpacts of response to the
spill and spill responders and the public;

* provide response capability in unprotected areas;
 define problematic response circunstances;

* develop logistic and technical solutions to response
limtations; and
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 expedite permtting and coordinate communications wth
response depots, contractors and aerial surveillance.

MR. LAKOSH said, "These policies have been adopted in one shape
or anot her, but had never been put into a conprehensive system"

He said this system would allow respondents to anortize their
costs of equiprment by nore efficiently distributing them anong a
greater nunber of permtees. The public would be assured of nore
conpetence and nore capable responses statewide and DEC could
hel p anortize the cost of equipnent already acquired.

MR. LARRY DI ETRICK, Director, Dvision of Spill Prevention and
Response, DEC stated support for SB 343 and sai d:

The departnment s responsible for approving oil
di scharge prevention and contingency plans for over 120
facilities in Alaska. These facilities include oi
term nal s, pi pel i nes, exploration and production
facilities, tank vessels, oil barges, nontank vessels
and the railroad.

The Departnment of Environnental Conservation has been
working wth the Department of Law since the recent
Suprene Court ruling to devise a renedy that neets the
requi renents of the court. At issue is the legislative
intent for neeting the ‘best available technology’
statutory requirenent. The court noted that when an
agency has adopted regulations under a delegation of
authority from the legislature, and using the process
prescribed by the Admnistrative Procedure Act, we
presune that the regulations are valid and the review
is limted to whether the regulations are consistent
with and reasonably necessary to carry out the purposes
of the statutory provisions and whether the regul ations
are reasonable and too arbitrary.

The legislature established what are arguably the
t oughest response pl anning standards in the world. Wen
reviewing a contingency plan, DEC has interpreted the
statute to nean that neeting Al aska' s tough response
pl anni ng standards also satisfies the best available
technology requirenent if the equipnment is proven,
reliable and appropriate for its intended use and the
magnitude of the spill it is addressing. This
interpretation was developed through an extensive
wor kgroup process when the regulations were devel oped
in 1997.
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The court recogni zed t hat this appr oach has
considerable merit and that agency judgment in this
regard deserves considerable deference but only to the
extent that the legislature actually granted DEC
authority to define best available technology in terns
of reliance on the response planni ng standards.

The court has raised a rather narrow question regarding
whet her or not our regulatory interpretation neets the
intent and lies wthin the |imts of authority
del egated by the legislature. It is not an expansive
inquiry and recognizes the task of defining best
avai l able technology is well outside the scope of the
judiciary's responsibility and falls squarely wthin
DEC s areas of authority and experti se.

Because ‘best avail able technol ogy’ was not defined by
the |legislature, the court has interpreted the
statutory Jlanguage to nean that the legislature
intended to inpose two separate requirenments, which
precludes DEC from relying on the response planning
standards, or performance standards established in
regul ations to establish BAT.

The court has ruled in the absence of any further
supporting legislative history clarifying the intent.
Clearly the court in their ruling has invited the
| egislature to clarify their intent if they so choose.
W believe it is the legislature's prerogative to
clarify the intent and appreciate your efforts to
expedite a solution. The departnent believes that any
| egi sl ati on should neet the follow ng goals:

e First and forenost, because of the timng of the
release of the <court decision and the tine
remaining during this session, it is inperative
that any legislation be limted to only what is
necessary to address the court ruling. There is
sinply not enough tinme to entertain other changes
to the statute and do credible research and
coordination wth the regulated conmmunity and
ot her stakehol ders.

e Second, to ensure continued operation of Alaska's
facilities and elimnate the cloud of uncertainty
from the court ruling regarding the validity of
existing plan approvals nade since 1997, the
| egi sl ati on nust be passed this session.

e Third, the legislation nust validate the existing
regul ations and preserve the approach used for
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maki ng BAT determ nations as envisioned by the
1997 Task Force.

e Fourth, the legislation nust sustain the sane
| evel of rigor for plan review as now practiced
and not dimnish the existing response capability.

e Fifth, the legislation nust continue to support
the ability of the departnent to evaluate new
t echnol ogi es and nake BAT fi ndi ngs.

SB 343 neets these goals and provides straightforward
| anguage <clarifying the legislative intent. Thi s
| anguage validates the interpretation nade by the
departnment in the 1997 regulations. W believe this
| anguage is responsive to the Suprenme Court ruling and
elimnates the existing anbiguity and therefore is an
accept abl e renedy.

This bill does not reduce the rigor of existing
contingency plan review or dimnish the response
readi ness and capability of industry.

Legislative clarification of the law will validate the
BAT approach taken by the 1997 negotiated rul emaking
process, and affirm the continued effect of the

conti ngency pl an approval s i ssued under t hose
regulations. No revisions to the existing stringent
regulations will be necessary. The legislation is also

narrowy focused on |anguage that is responsive to the
court ruling.

This bill wi | also reaffirm the inportance of
continuing research into best available technol ogies
via studies, findings and conferences every five years
to ensure that oil discharge prevention and contingency
pl ans enpl oy technol ogies that continue to keep Al aska
in the forefront of environnental protection worldw de.
It also elimnates the cloud of uncertainty, which now
exi sts.

Subj ect to some edits, which the Departnent of Law wil|
di scuss, the departnent supports SB 343.

4:10 p.m

SENATOR ELTON asked what happens to plans that are “in the
pi peline” awaiting approval by the departnent. He asked, "Are
they just on hold until this |egislation passes or doesn't pass?”

MR. DIETRICK replied that since the Supreme Court ruling, DEC has
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been | ooking at administrative, regulatory and statutory renedies
to comply with the ruling. The first step it took was the
adm nistrative regulatory approach and it has pr oposed
regul ations that are out for public review now He explained:

Basically, we're maintaining that the plans continue to
be valid at this tine. The Suprenme Court did not say
they were invalid. W believe that could potentially be
chal  enged. The Suprene Court has yet to remand the
deci sion back to the Superior Court and whether or not
there are sonme additional actions that nmay conme up that
woul d further question the findings. That's what's
causing the uncertainty.

DEC has advised all plan holders in the state of their options.
Ohe would be to perform the best avai l abl e technol ogy
requirenents that the court required up front right now even
t hough [DEC] hasn't gone through the rule making process. That
would be a risk that the plan hol ders would assune, because if
the regulations turn out to be sonething else, they would have
spent sone tinme and energy perhaps needl essly.

Second, they could wait until the regulations are pronul gated.
The regul ations are out for public notice now Plan holders would
have 60 days after the regulations cone out to take steps to
anend the plans to conply with the regulations. DEC feels the
regul atory approach may not be the absolute fix to the Suprene
Court question and that a statutory change is nuch nore certain.

SENATOR ELTON said M. Dietrick testified that the bill doesn't
reduce the rigor of existing contingency plans, but sonme nay
characterize the regulations as having reduced the rigor of the
| egi sl ative | anguage that was adopted in the 1990s. He asked if
the departnment is confortable with the existing approach that
would be <codified by this approach that wuses a pool of
technol ogi es rather than the best technol ogy.

MR DIETRICK replied that the departnent participated in a very
extensive rule nmaking task force process in 1997 and is just
saying that it's incunbent on DEC to neet the obligation. |If
[DEC] wanted to deviate from that and nmake it nore rigorous, it

would want to do that with all the players at the table.
O herwi se the 1997 process that everyone validated is the process
that DEC needs to continue until it goes through another rule

maki ng process to increase the intensity, if that is the desire.

SENATOR ELTON asked if he is considering this legislation as a
stopgap until DEC gets nore rigorous regul ations.

MR DIETRICK replied that DEC would follow the sane review

SENATE RES COW TTEE - 9- March 4, 2002



process that was developed in 1997 with the same degree of rigor.
I f sonmeone wanted to neke the process nore rigorous, they would
have to go through another 1997 style process to do that. He
mai ntai ned, "This legislation preserves the status quo since
1997. "

CHAI RVAN TORGERSON said there has been a notion filed in the
Suprene Court that would throw out the C Plans as they are today.

MR. DIETRICK replied that there has been a rehearing request mde
to the Suprene Court and the Departnment of Law could provide nore
specifics on it.

SENATOR TAYLOR said he renenbered going through this whole
process and he was concerned about wusing the phrase "best
avai l able technologies” for fear it would be a never-ending
target out in the future so that if sonmebody invented new
technol ogy six nonths after a plan canme out, the plan would have
to be nodified and new equi pnent purchased. The five-year review
process reassured him He is concerned now that the Supreme Court
has basically said that best available technology cannot be
defined in a vacuumby itself. In essence, they are saying to the
Suprene Court that they can define it that way because of the
rigorous standards the state has set up. He is not sure they are
truly answering their question. It is a definition that cones out
of the process after analyzing various technol ogies and he wants
to make sure there isn’'t another appeal after this one.

MR. DI ETRICK responded that they believe the second sentence
answers that question with a degree of certainty that makes the
departnment confortable. He stated, "The intent is to provide that
certainty in this bill to renove the anbiguity that you are
tal ki ng about . "

SENATOR TAYLOR said, "I want it clear in this record that that
| anguage does provide a definition of 'best avail abl e technol ogy’
and that is not some vague standard and | want it clearly

understood that we intended that to be the case."
MR D ETRICK said that is the intent.

CHAI RMVAN TORGERSON noted that two short anendnents were proposed
to delete "nodified or" and insert "until it" and delete
"technol ogi es” and insert "technol ogy."

MR. BRECK TOSTEVIN, Assistant Attorney General, Departnent of
Law, said he wanted to cover two topics: the reasoni ng behind and
the effect of the Suprenme Court's decision concerning the best
avai l abl e technol ogy requirenment for contingency plans; and how
the legislation responds to the Suprenme Court's decision in a
focused and neasured way. He told the committee:
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SB 343 seeks to clarify the statutory requirenent that
C Plans use best available technology in light of the
Al aska Suprene Court's February 1 ruling in the Lakosh
v. DEC case.

The best available technol ogy requirenent has been in
pl ace since 1980 for response equipnent used in C
pl ans. Because of the addition of oil spill prevention
to the C-plan statute in 1990, the BAT requirenent was
expanded to prevention as well. In addition, the 1990
anendnents added the rigorous oil spill response
pl anning standards in AS 46.04.030(k) to the GC-plan
statute, but the Ilegislature did not address the
rel ati onshi p between the planni ng standards and BAT.

In its recent ruling, the Court found two parts of
DEC s regulatory criteria for determ ning whether an
oi |l discharge prevention and contingency plan uses best
avai l abl e technology to be inconsistent with statute.
These regulations were developed as part of a
negotiated rulemaking in 1997 that included nunerous
st akehol ders from throughout the state with a broad
range of interests.

In the Lakosh case, the Alaska Suprene Court was
confronted wwth a general challenge to the regul ations.
The Court's ruling was a narrow | egal deci sion focusing
on the |anguage of the regulations as opposed to a
technical determnation of whether any particular
equi pnent or technology is indeed best available. In
finding parts of the regulations inconsistent wth
statute, the Court relied wupon the dictionary
definition of the term"best"” and concluded that in the
absence of legislative history to the contrary, the BAT
regul ations could not rely on the stringent response
pl annni ng standards for oil spill response technol ogi es
in determ ning BAT or rely on perfornmance standards set
forth in regulation for determining BAT for oil spill
prevention technol ogi es.

The Al aska Supreme Court concluded that while reliance
on performance standards for determning BAT had
considerable theoretical nerit and are used in other
federal environnental statutes in lieu of one-size fits
all technological rules, the absence of specific
| egislative history on interplay between these
standards and the BAT requirenment led the Court to the
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conclusion that the 1997 BAT regulatory criteria should
be invalidated as inconsistent with statute.

G ven the Al aska Supreme Court's ruling overturning the
1997 workgroup's use of the statutory response pl anning
st andar ds and regul atory oi | spill prevention
performance standards in determning best available
technol ogy, the BAT statutory requirement is ripe for
| egislative clarification. The legislation you have
before you today would restore the regulatory criteria
adopted by the 1997 negotiated rul emaking group and
that has been utilized in approving over 100 C-plans
since April 1997. This legislation does not weaken the
best available technology requirenent but, rather, is
an effort to restore the consensus criteria that has
been used for making BAT determinations for the | ast
five years: criteria that has resulted in mjor
i nprovenents in oil spill prevention and response.

SB 343 acconplishes three things. It clarifies that the
1997 negoti at ed rul emaeki ng regul ati ons, whi ch
established a three-tier approach for making BAT
determnations is a permssible interpretation of the
statute. Second, it affirns the continued validity and
effect of the 1997 regulations; if SB 343 is enacted,
DEC would not be required to revise its BAT
regulations. Third and finally, the legislation would
affirm the <continued effect of contingency plan
approval s i ssued under 1997 regul ati ons and ensure that
plan holders could continue to operate under those
approval s.

There are two technical drafting anendnents that we
recoormend in sections 2 and 4. The first is to the
second sentence of the anended |anguage in section 2
[ bott om of page 3, top of page 4]. The change woul d be
to insert the word ‘any’ after ‘that’ and change
‘technologies’ to ‘technology’ and the word ‘are’ to
‘is’ so that the sentence reads:

The departnent may find that any technol ogy
neeting the response planning standards in (k) of
this section or a prevention performance standard
established under AS 46.04.070 is best avail able
t echnol ogy.

Agai n, the purpose of the anmended | anguage is the sane
as the original |anguage, which is to allow DEC to use
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the criteria adopted in the 1997 regul ations at 18 AAC
75.445(k) (1)-(3) to determ ne BAT

The second correction would be to the transition
provision in section 4 of the bill on page 4, lines 21
-27 that ensures the continued validity of existing
contingency plan approvals. The anmendnent would be to
delete the words ‘nodified or’ and insert ‘until it
before the word ‘expire’ so that the sentence reads:
‘“the plan holder may continue to operate under that
plan until the plan is revoked under AS 46.04.030(f) or
until it expires, whichever first occurs.’” As currently
witten, this section could be read to inply that a
nodi fied plan does not remain in effect and would not
be covered by section 4. Such an uni ntended
interpretation would <clearly be incorrect. The
amendnent would clarify that a nodified plan which
utilized the 1997 regulations would remain in effect
under this legislation and the plan holder could
continue to operate under the original approved plan,
as nodi fied.

SENATOR TAYLOR asked why they didn't just delete the word "best".
M. Lakosh thinks it neans the cutting edge of science and that's
the standard the departnent has set. He noted, "By us adopting
it, it becones the best because they go straight to the
dictionary to define best and we're defining ‘best’ by the
standard we've already set, which is existing technology wthin
current plans.”

He suggested inserting something |ike "useful technology” or any
other technology that the departnent feels neets a certain
st andar d.

MR. TOSTEVIN said the legislative approach here is to attenpt to
define the paraneters of what "best” nmeans and to clarify that
"best" can rely on the response planning standards. The workgroup

regul ations say, “if the technology as a whole neets the
response-planning standard and is reliable and appropriate for
its intended use as well.” It's focused on a certain type of
spill technology near open water and also on the size of the
spill.

MR. DOUG MERTZ, Prince WIIliam Sound Regional Citizens Advisory
Council (RCAC), said this group exists in the area that was
affected by the Exxon Valdez spill. It was one of the entities
involved in creating the existing regulations and approach to
i npl enenting the BAT standard. The Advisory Council’s position on
this bill is that the concept of best available technology is an
extrenely beneficial one, not only because it provides us wth
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the best prevention and response, but also because it
denonstrates to the world that Alaska is the best there is at
extracting and noving oil and other petroleum products in an
environmentally safe and sound manner. They understand the
concern caused by the recent Suprene Court decision, the
uncertainty anong plan holders and people who have applied for
pl an approval as to what this neans for them and they understand
the need for certainty. The Advisory Council has no objection to
the way this bill sets out the manner in which DEC woul d conti nue
to apply the concept of best available technology as |ong as DEC
has a sufficient basis for declaring that that certain
technol ogies are the best avail able technology when it does so.
DEC based its determination on an every five-year conference on
best avail able technology that included not only the regul ators
and industry, but also everybody who could define what is the
best technology for this purpose. He added:

The system of regulations that is set up in the bill
this woul d perpetuate nmakes sense only if an event such
as this conference actually occurs every five years or
sone other logical period of tinme and is actually
funded and happens in a way that people have confi dence
that what conmes out of it, hopefully, the consensus
anong all participants truly does represent the w sest
judgnent of everybody involved on what is best
avai l abl e technology. Qur own preference is that the
bill actually refers to such a conference, which is now
in the regulation, but not in the statute, that this
bill put into statute the departnent's ability to hold
these every five-year conferences. A bill Ilike this
continuing that prom se should be coupled with adequate
funding and the authority to actually hold the
conference as soon as possi bl e.

Qur other concern is one that has been alluded to
already by M. Dietrick that this bill is a vehicle for
maintaining the current process and the current
commtment to the highest quality of spill prevention
and spill response and we are concerned that as it goes
through the legislative process it could be anended to
either renove or weaken the best avail able technol ogy
standard as it actually is inplemented. That is
sonething that would be a grave error, we believe,
particularly with the atnosphere in Washington D.C. and
with the concern about how Al aska inplenents its oi

spill laws and how Alaska goes about extracting
resources here. W can't afford as a state in the views
of the rest of the world to |lower our standards. W
must maintain the highest standard, which neans we
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really should be maintaining visibly our commtnent to
doing the best possible job of applying technology to
oil spill prevention and response.

4:30 p.m

SENATOR ELTON asked if, under this bill and existing law, a five-
year conference to exam ne best available technology isn't held,
that will cloud existing or future plans.

MR. MERTZ replied there is no end to the creativity of |awers.
TAPE 02-6, SIDE B

MR. MERTZ said if the conference was ignored for a long tine that
woul d nmake the requirenment nore vul nerable.

CHAIl RMVAN TORCGERSON asked if C-Plans are reviewed every three
years and whether different ideas are laid on the table.

MR. MERTZ replied yes.

CHAl RMAN TORGERSON asked if the Council knows about all the C
Plans from the other places. He remarked, "You have an ongoing
process that you're ignoring."

MR. MERTZ replied, "The problem there is if you rely solely on
the individual C Plan approval process, that's when you went back
to the situation in the Suprenme Court."

CHAI RVAN TORGERSON sai d:

You're hinting that the other person doesn't know about
this other person's technology, so we've got to have a
conference to sit down and talk about it and I'm
telling you |l don't know if you really need to do that.
You already review each other's plans.l find your ‘no
objections, as long as we get the noney for our
conference,’ to be sonewhat of an overqualified
statenent in support of the bill

M5. MARILYN CROCKETT, Deputy Director, Alaska QI and Gas
Associ ation (ACGA), said that all of the producers in Cook Inlet
and the North Slope and the operators of the crude oil pipelines
and three state refineries are all nenbers of AOGA. They clearly
have a vested interest in this particular issue. On February 1,
the Supreme Court overturned two provisions in DEC s regul ations
t hat govern how best avail able determ nations are made. The court
did not take issue with other sections in those regul ations, only
those two. Over 100 C-Plans have been approved under the 1997
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regul ati ons.

This decision has placed everyone from ny nenbership
and others in the regulated community to the departnent
in an extrenely tenuous position. Conpanies who are
seeki ng new plan approvals and those going through the
renewal process on their existing plans, all of which
i ncorporate best available technology, are faced wth
the prospect of unnecessary delays and uncertainties.
In fact, the departnment will instead have to refocus
its resources away from the imrediate process of
working wth plan holders to ensure appropriate
provisions are in place and instead go through another
rule nmaking process, which at the end of the day,
absent | egislative intent |anguage could be called into
guestion, as well.

Wil e the Suprene Court decision enphasized the limted
scope of its ruling and acknow edged that it had vested
the departnent with broad discretion on how to define
BAT, the Court, however, was wunable to point to
specific legislative intent which justified the
approach in the *97 regulations and it's this |ack of
specificity that's the heart of the matter before you
today. In our view, SB 343 provides the specificity the
Court was searching for when they considered this
matter. Wth a very limted anendnent to AS 46.04.030
(e), the legislature makes it clear that the regul atory
approach taken by the departnent after extensive
st akehol der deliberation neets the legislature's
expectations when it vested this authority in this
departnent. ...

M5. CROCKETT conti nued:

| want to nake it absolutely clear here today that the
only objective being sought by the Alaska Ol and Gas
Association and its nenbers is legislative affirmation
of the rules, which are in place today. SB 343 does not
in any way dimnish the departnment's authorities in
determ nation of BAT  nor does it reduce the
requirenents on plan holders. It sinply provides DEC
wth the flexibility and ownership to adm nister the
program and provides the ability to recognize best
avai l abl e t echnol ogy W th respect to di verse
envi ronnment al and operational considerations that exist
t hroughout the state. Further, it affirnms the validity
of existing C Plans, which have been approved under the
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regul ations and renoves the obstacles facing pending

approval . In summary, action by the |egislature through
SB 343 is critical to continue C-Plan admnistration
within the state. It clearly responds to the

uncertainty voiced by the Suprenme Court by specifying
the legislature's intent with regard to best avail able
technol ogy requirenents in C Pl ans.

M5. CROCKETT said they supported SB 343 along with the two
clarifying anmendnents.

MR. ROSS COEN, Al askan Forum For Environnental Responsibility,
opposed SB 343, because it contains two nmessages. The first is if
you don't win, change the rules, even if that nmeans undercutting
the environnental standards promsed to the people of Al aska.
When the Suprenme Court ruled that the ADEC s regulations for
determining BAT in oil spill contingency plans were not
consistent with state statute, one would assune the | ogical
solution would be to anmend the regulation or take the necessary
steps to conply with state law. Instead, he said this bill
attenpts to change the rules. He comment ed:

Next, it should be noted that inmediately follow ng the
Exxon Valdez, the 16th |egislature strengthened the
statute that governed oil spill contingency plans by
mandati ng that such plans nust provide for the best

technol ogy available. This was certainly a popul ar and
politically expedient stance at the time considering
the public outrage over the Exxon Valdez. SB 343
retracts that mandate and effectively steps back from
the forthright stance taken by the 16th |egislature.

This bill frees ADEC from matching that high standard.

To claimon lines 25 - 26 on page 2, "that the Suprene
Court's ruling has little or no positive benefits to
the environment or the state,” is laughable on its
face. The additional coment period for the proposed
changes to their oil pollution control regulations that

bring them into conpliance with the Suprene Court's
decision in Lakosh v. Adak. SB 343 absolved ADEC of

that responsibility.”

MR. CCEN said it appears that ADEC is playing both sides of the
fence. In a March 1 teleconference with the Prince WIIliam Sound
RCAC, Larry Dietrick admtted that the ADEC cooperated with the
AOGA to wite the bill they are discussing. On one hand, ADEC is
asking for public comment on how to conply with the court's
ruling and at the same tine it helped to wite this bill, which
would renove its responsibility for conplying with the court's
rul i ng.
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It is ny understanding that the Prince WIIliam Sound
RCAC advocates an ADEC sponsored conference that would

hel p establish BAT requirenents. |  support such
requi renents and agree with Prince WIIliam Sound RCAC
t hat any downturn in BAT requirenments 1is not
acceptable. Finally, it occurred to ne that should this
bill fail the commttee and both bodies of the
| egi sl ature, t hat the real notivation  of t he

| egislators to supports its passing have little to do
with environnental protection and alnost certainly
nothing to do with giving a hel ping hand to ADEC

MR. JI M CARTER, Executive Director, Cook Inlet Regional Ctizens
Advi sory Council, supported SB 343.

This legislation is intended to answer the recent
Suprene Court decision in which it said that Al aska
statutes required ADEC to individualize assessnents for

the oil spill contingency plans and to insure that each
pl an incorporates the best technol ogies now avail abl e.
W understand that the bill's purpose is not to do away
with the requirenent of best available technol ogy of
spill contingency plans, but to give ADEC the
flexibility to prescribe what technol ogies neet certain
standards. W do not disagree with the bill's purpose.
We do, however, have the follow ng concern. W believe
that it is essential that the bill recognize that in

order to carry out its duty to designate best avail able
technol ogy, DEC nust have the tools to keep up wth
this changing field. The idea of a periodic conference
in cooperation with industry and others at which a
consensus woul d develop on best available technol ogy
was incorporated into regulations and in place and to
date has not been [indisc]. Such a conference based on
five-year tinme frame would have occurred [indisc].
We're hopeful that the legislature will see fit to fund
such a conference in FY 20083.

MR. DENNIS DOCLEY, Anchorage resident, said he cones to this
topic with 30 years history that comenced in 1973 when SOH O
financed his Masters' Degree or which he studied the topic of the
limtations of marine transportation on the Wst Coast. As a
budget analyst under the Egan Adm nistration, he developed a
paper, which illustrated that the state's anticipation of
revenues fromthe well head values were wildly optimstic. Later,
in 1976, working as a special assistant to Walt Parker, H ghway
Comm ssioner, he was directed to reevaluate the circunstances on
the West Coast. In 1977, working for the Pipeline Surveillance

SENATE RES COW TTEE - 18- March 4, 2002



Ofice, he was assigned primary responsibility for review ng
Alyeska's QI Spill Contingency Plan for the pipeline and the
marine transportation system He did a 1,100-page assessnent of
options and environnental risks ranging fromBritish Colunbia to
the Panama Canal. He |isted other personal qualifications, but
said his point is that industry from the get-go continually
cl aimed that the m ni num standards suggested over the intervening
period of time would dimnish the opportunities for devel opnent
and were too expensive. A key review of the transportation system
in 1990 showed the failure of all involved in transportation,
i ncluding federal agencies, state oversight and the industry to
actively and diligently pursue the best design and operational
standards appropriate for the system He has found that the
condition today has changed very nuch. He commented, "ADEC s
prof essional |aziness was enhanced by political pressure and
insured that an incident simlar to Exxon Val dez woul d happen at
sonme tine.” He thought this legislation msleads the public into
thinking the State of Alaska is performng its oversight task.

MR. GARY CARLSON, Senior Vice President, Forest QG| Corporation

said his corporation leases a tract of 200,000 acres in Cook
Inlet and anot her 210,000 acres in the Copper R ver area. It is
one of the conpanies caught in a dilema by trying to obtain
approval of its CPlan for a mgjor project. It has invested
significant capital to get to this point and has plans to invest
up to $150 mllion in 2002. A nmgjority of the expenditures are to
pl ace a Redoubt Shoal field on production. Passage of SB 343 is
inportant for the wviability of this project. Forest Gl
Cor poration supports AOGA s testinony and that of DEC

SENATOR TAYLOR noved to adopt anmendnent 1 on page 4, line 1:
del ete "technol ogi es” and insert "any technol ogy".

There were no objections and it was adopted.

SENATOR TAYLOR noved to adopt anmendnment 2 on page 4, |ine 27:
delete "nodified or" and insert "until it"™ followng “AS
46. 04. 030(f) or".

There were no objections and anendnent 2 was adopt ed.

SENATOR TAYLOR noved to pass CSSB 343(RES) from conmttee with
i ndi vi dual reconmendati ons. There were no objections and it was
so ordered.

#

#SB308
SB _308- COASTAL ZONE MGMI'T PROGRAM COUNCI L

CHAI RMAN TORGERSON announced SB 308 to be up for consideration
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SENATOR THERRI AULT, sponsor of SB 308, said he started out wth
| egislation that repealed the whole coastal =zone nanagenent
program and eventually boiled it down to four or five different
issues. SB 308 contains two of those issues, plus a third one
that wasn't contenplated at that tine.

Section 1 deals with a ban on the adoption by reference
of our state statutes and regulations by coastal
districts. This is actually the way the coastal zone
systemis working now and we are just trying to define
that in statute.

Section 2 is the new section that was not discussed a
nunber of years ago. It talks about phasing for the
permtting of Alaska North Slope gas pipeline. Wat
that deals with is the project is so large in scope
that it's very difficult for anybody actually proposing
the gas pipeline to submt all of the paperwork to
permt the entire line. They don't know exactly which
streans they're crossing, whether they're going to go
under or over. It would allow state agencies to perform
that work in phases.

Section 3 is conform ng | anguage that conforns statutes
with changes made in section 4.. It deals wth
nodifications to the petition process. The petition
process is the last additional sort of bite of the
apple that the person who is opposing a permt has
after you've gone through the agency process. You have
the ability to have nunmerous reviews of the agencies as
they are nmeking a determination to issue a permt.
Af ter that's been finalized, a consi st ency
determ nation has been nmade, there was yet this fina
petition process, which | believe the individuals with
the admnistration will conme forward and indicate has
been used as a delaying nechanism Al the petitions
that have been granted have been either after the tine
line has nearly run out, they're either renoved or
they’re found to be w thout substance and dism ssed.
So, | believe there is an agreenent even by the state
adm nistration that section 4 is needed to streanline
the process and get to finality.

SENATOR W LKEN noved to adopt the conmttee substitute to SB 308,
version C, dated 3/4/02. There were no objections and it was so
or der ed.

#

#SB343
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MR. WALT PARKER interrupted and asked to testify on SB 343.

CHAl RMVAN TORGERSON noted that the conmmttee was on another bill
but allowed himto coment briefly.

MR. PARKER opposed SB 343, because he didn't think it would
change anyt hi ng.
#

#SB308
The hearing on SB 308 conti nued.

MR. KEN DONAJKOWSKI, Manager of Permtting, Phillips Al aska, Inc.
sai d:

Phillips Alaska, Inc., is in support of elimnating
i ndi vi dual petitions under the Al aska Coast al
Managenment Program process. This petition process
significantly delayed a total of 5 consistency
determ nations on Phillips projects in the nonths of
Decenber and January just passed. This petition process
enabl es an individual to easily hanper responsible oil
and gas devel opnent and the Commttee substitute for SB
308 appropriately renoves this needl ess conponent from
t he ACWP process.

SENATOR ELTON asked if any of the five petitions significantly
change the terns under which Phillips had to operate.

MR. DONAJKOABKI replied that apart from delays, there were no
changes what soever to those projects.

VR. PATRI CK  GALVI N, Di rector, Division of Gover nnent al
Coordi nation, said they are responsible for the inplenmentation of
t he Al aska Coastal Managenment Program He expl ai ned:

The Al aska Coastal Managenent Program is the state's
response to the federal Coastal Zone Managenent Act,
whi ch gives the state the opportunity to devel op a plan
that the federal governnent would conmply wth and
provi de noney for. W have to nmake sure the plan neets
certain federal standards and in light of that when the
Al aska program was put into place, it was designed to
be decentralized. It was providing nost of the power to
the local governnents instead of retaining it wthin
the state. In order to insure the federal governnent
that the state retained sone control over that, the
petition process was put into place to allow the
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Coastal Policy Council, which is the state's body
overseeing the program with sonme authority that |oca

pl ans were being inplenented. During that tinme, there
was no review of the individual projects. Wen that
canme about in the md-80s it wasn't anticipated that
the petition process used for the protection of the
state's interest and making sure the |ocal plans were
being inplenmented would be used on individual project
reviews. It was. So, in 1994, the legislature took
| egislative action to <create a separate petition
process for project reviews that said it wasn't going
to be basically a conplete review of the decision, but
would be nerely a check on whether the process was
fair. It was just a matter of if a person subnmtted a
comment on a consistency review and they felt their
comments were not fairly considered, they could ask the
Coastal Policy Council to reviewthat and if so, remand
it back to the agency to do it again. Since that tineg,
we've dealt with a handful of petitions to clarify how
t he process worked and since those regul ati ons were put
into place basically in the spring of 1999, we've had
up until this week 18 petitions that have been
submtted by individuals saying that their comments
were not fairly considered. O those 18, 10 were
rejected outright by staff saying that they didn't neet
the requirenents to even file the petition. O the
remai ning eight, three of them were wthdrawn before a
hearing and five of them were dism ssed by the Coastal

Policy Council. So of the 18 that have been filed since
the beginning of FY 2000, none of them have been
remanded for consideration by the state agency. Wile
we've cone to recognize that the process does not
provide an adequate experience for anybody, it's
frustration pretty nmuch across the board. Those who
file petitions cone in hoping to have the entire
deci sion | ooked at and they're frustrated that all they
get is a review of the process and it's a pretty |ow
standard for the state to be able to overcone and say
we considered your comment. So at this point, while
desiring an opportunity and perhaps comng up with a
different vehicle for providing individuals with an
opportunity to participate in an appeal, we don't have
time for that and we don't oppose elimnating the Bl
petitions.

Wth regard to the phasing issue, a real quick

background on that one, the phasing law that's in place
now was al so adopted in 1994. It was in response to a
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court decision that found that a state oil and gas
| ease needed to be redone because it didn't |ook at the
i npacts associated wth potential developnent and the
court said that there was no authority in the law to
restrict the consistency determnation to the |ease
sal e stage or phase of the project. The |egislation was
drafted in order to allow for the phasing of oil and
gas devel opnent - so that we could have the | ease sale
phase separate from the exploration phase, separate
from the devel opnent phase and each one could be
reviewed separately. Because the legislation was
witten for that purpose, it doesn't really fit any
other type of project. Wien we were |ooking at the
i ssue of a North Slope Natural Gas Pipeline project and
the scale of this type of project, all we recognize is
that it was going to demand such a |arge anount of
information that one, the conpany or the proponent of
the project would likely not have the resources to
develop all that information up front, because frankly
under the Coastal Managenment Program until you can get
your consistency determnation, you can't get any
permt for the project.

Two, even if the conpanies were able to nuscle the
resources and to generate the anpunt of information
that would be necessary to review the entire project,
the state agencies would not be in a position to be
able to review it and conprehend the magnitude of the
information and give an adequate evaluation of all the
issues they normally would look at in the tine franes
t hat woul d be provi ded.

Three, even if the state agency sonehow cane up wth
the resources, the public wouldn't have the ability to
be involved in the process because of the magnitude of
the information. G ven that, we recognize that it would
be beneficial to be able to phase this type of review
and, as | nentioned before, the phasing statute right
now i s designed primarily for the | ease sale situation

So, it doesn't fit very well with a project of this
type. Rather than |ooking at trying to generate
| anguage for a type of project that mght fit the gas
line and fit other appropriate projects, we recognized
that the approach that's taken in this bill is probably
the best approach - to say that a natural gas pipe |line
that goes from the North Slope to narket needs to be
treated special or differently. It's unique; it's an
unprecedented nature. Therefore, it should be phased in
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a way that would be appropriate for that type of
project. Wiat we want to nake clear is that it is the
unprecedented size of this project that mnakes it
appropriate to look at phasing. It's not just that it's
a large project. W are concerned that just the
| anguage al one right now gives the inplication that a
| arge project deserves to be faced. W would recommend
that the legislature | ook at including sone |egislative
findings as to the unprecedented nature and size of a
natural gas project in order to justify this exception
to the phasing law so that it isn't seen as a precedent
for just any large project being appropriately phased.

Also, it should be noted that the Coastal Managenent
Program is a very inportant program to | ocal
governments in particular and to nenbers of the public
and we are concerned that the title of this bill is
quite broad and we would reconmmend that the title be
refined to recognize the changes that are actually
being made to the program such that it doesn't allow
for any unexpected additional changes to the program
that the admnistration or |ocal governnments my be
much nore opposed to. Thank you.

5:10 p. m

CHAI RVAN TORGERSON said he wasn't sure there needs to be
| egi sl ative findings on how big this project is.

SENATOR ELTON agreed and said the specificity of this |anguage
woul d preclude anything else. It would in fact, take a change in
| egislation if there was interest in phasing another project.

MR. JOHN SHI VELY, Al aska N.W Natural Gas Transportation Conpany,
supported SB 308 and thanked the sponsor, Senator Therriault, for
including the phasing |anguage in section 2, which is of nost
concern to them He thought M. @Glvin explained the problem
wel | .

This is a very conplicated project. Odinarily, before
you could get a consistency determ nation, you have to
have every single permt in front of governnent
approved. W don't believe that nmakes sense and so we
support this |anguage and we appreciate the opportunity
to testify and woul d be happy to answer questions.

SENATOR TAYLOR noved to pass CSSB 308(RES) from conmmittee with
i ndi vi dual recommendati ons.
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SENATOR THERRI AULT interrupted to explain that the changes in the
CS deal with the fiscal inpact and there should be a zero fiscal
not e.

MR, CGALVIN explained that the original version had sone
provi sions that would have required additional staff tinme. This
one elimnates those, resulting in a zero fiscal note.

CHAI RVAN TORGERSON asked himto prepare one.

TAPE 02-08, SIDE A

There were no further objections and CSSB 308(RES) passed from

commi ttee.
#

CHAI RVAN TORGERSON adj ourned the neeting at 5:20 p.m
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