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ACTI ON NARRATI VE
TAPE 02-1, SIDE A
#SB 140

SB 140- SVALL WATER- PONER DEVELOPMENT PRQJECTS

CHAI RVAN JOHN TORGERSON called the Senate Resources Conmttee
neeting to order at 3:34 p.m Menbers present at the call to order
were Senators WIlken, Halford, Stevens, Elton, Lincoln and
Chai rman Torgerson. Chairman Torgerson announced SB 140 to be up
for consideration and told nenbers that SB 140 mrrors the federal
| aw that Senator Murkowski worked on for a nunber of years to
all ow certain exenptions for hydro projects.

MR. DARWN PETERSON, staff to Senator Torgerson, sponsor, said
Senat or Miurkowski introduced SB 422 in Congress, to anmend the
Federal Power Act to provide for Alaska state jurisdiction over
smal | hydro-electric projects. He explained the purpose of SB 140
as follows.

SB 140 transfers to Alaska and only to the State of
Al aska, licensing and regulatory authority over hydro-
electric projects that are 5,000 kilowatts or |ess.
Bringing this regulatory authority closer to home wll
reduce the great tine and expense associated wth
federal licensing and regulation of small hydro projects
in Alaska. The time and noney required for federal
licensing is wvirtually prohibitive for some snall
utility and personal projects. Before Al aska can acquire
the jurisdiction from the Federal Energy and Regul atory
Comm ssion (FERC), the Ilegislature nust approve this
bill and the Governor nust submt a program to FERC
satisfying its regulatory requirenents.

As SB 140 is currently drafted, the Regul atory
Comm ssion of Alaska (RCA) would be the regulatory
agency responsi bl e. Al l current envi ronnent al
protections required under federal law wll still apply
and cannot be preenpted by this legislation. Even wth
the passage of SB 140, sone snall hydro projects would
not be eligible for state jurisdiction: those located in
Met | akatla (an Indian Reservation), conservation units
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as defined in ANILCA, and rivers designated under the
wi | d and scenic river system

SENATOR ELTON asked who wll address the environnmental concerns
for FERC and whether, for instance, the US. Fish and WIldlife
Service will address habitat issues. He wanted to know what Kkind
of structure is needed to know who will address such issues if
it's under the state's jurisdiction and how that wll Dbe

coordi nated. He thought the Division of Governnental Coordination
(DEC) woul d be better able to coordinate than the RCA

MR. PETERSON replied that FERC has to approve the adm nistration's
pl an before the state can take over the regulatory responsibility
for these small hydro-projects.

COWM SSI ONER W LL ABBOTT, Regul atory Comm ssion of Al aska, said he
woul d wal k nmenbers through the procedure for a 3.5 nmegawatt by-
the-river project in Southeast Alaska that is in the process of
goi ng through FERC right now He said the RCA had been involved in
the process since 1996 and hopes to get it out by the end of this
year. They are working under the "alternative plan,” which is
supposed to be the "stream ined plan." They go through a series of
scoping neetings, both public and with other state and federal

agencies that would be involved in the permt. They figure out who
has to do what during the various processes to get them there

They notify FERC that they want to do this, which reserves the
site for themfor the next three years. After the scoping is done,
they apply for their license and start through the process of
review by all the commttees. These commttees will have to do a
nunber of studies that will be reviewed by both state and federa

agencies as they go. Toward the later part of the process, a draft
environnmental inpact statenent will be produced. In the end, FERC
will finalize the inpact statenent and then issue a |icense. FERC
steps in when there is a dispute between agencies and/or agencies
and a licensee. FERC staff makes recomendations and the
commi ssioners will decide the dispute.

SENATOR ELTON asked if the RCA will operate in nuch the sane way
that FERC does, sort of like an unpire, if this becones a state
process under the RCA

COWM SSI ONER ABBOTT replied that the RCA does business |ike that
all the time, but it doesn't have as large a staff as FERC does.

SENATOR ELTON asked M. Abbott if he thought a |ot of the studies
would be done solely by state agencies so that the Al aska
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Department of Fish and Gane (ADF&5 m ght do the studies that the
US. Fish and WIidlife Service (USFW5) woul d do under FERC.

COW SSI ONER ABBOTT replied that he didn't know for sure. That
needs to be worked out when the regulations are witten that are
submtted to FERC. He thought that would be a big catch in the
whol e plan and noted, "FERC has the final hammer on this as to how
we do it."

CHAI RMAN TORGERSON asked if the determ nation of which agency does
the study will be predicated on who owns the land that will be
af f ect ed.

COW SSI ONER ABBOTT said that's what happened in the scoping
meet i ngs.

CHAI RVAN TORGERSON asked if the RCA gave the comrittee a new
fiscal note.

COMM SSI ONER ABBOIT replied that they are still working on it. He
said their regulation process is not an insignificant task because
they have to figure out how they are going to work with all of the
state agencies. He remarked, "W're going to have to have sone
fairly significant conmtnment from FERC as to what they wll or
will not let us do. | see a lot of staff tinme trying to get these
regul ations witten." He stated support for the bill.

MR. KEI TH BAYHA, Al aska Public Waters Coalition (APW), said he is
a retired wildlife biologist and has previously participated in
FERC licensing procedures. He said that neither FERC, nor
Congress, fund fish and wildlife studies pertinent to a project
that would be covered by this act. They would review the studies
that the applicant arranged to have done through probably a

private consultant. It's possible for the applicant to provide
funds to ADF&G and the U S. Fish and Wldlife Service, but that is
seldom done. If the mtter is highly controversial, they put

together a nulti-agency task force that's funded by the applicant
to pursue studies. Their product reports are submitted, in this
case, through the state agency or through FERC, to ADF&G and the
USFW5 under the ternms of the Fish and WIldlife Coordination Act,
which is cited in the |egislation. They review the adequacy of the
consultants' work and their recomendations and nay or nmy not
recommend for or against the project and may or may not recommend
mtigation and/or enhancenent neasures. They may find that sone
projects do not significantly inpact fish and wldlife and m ght
not even file a report, but if they find that inpacts do exist,
they file a report to the FERC.
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CHAl RMAN TORGERSON t hanked himfor the clarification and announced
t he next speaker would be M. Eric Yould.

VR. ERIC YOULD, Executive Director, Alaska Rural El ectric
Cooperative Association (ARECA), said as a general rule ARECA
thinks it 1is an excellent idea to accelerate the process,

especially for projects of 5 negawatts or less. He said there are
probably sone reasons that one project is taking six years. He
has been involved in several hydro-power |icensures throughout the
state all the way back to 1977. He thought this bill could work if
the RCA would get sone good technical expertise to augnent its
adj udi catory capability. They are the proper group to adm nister
this programif they have the engineers, scientists and biol ogists
that could go head to head with the state and federal agencies
that are not always in favor of or objective in devel oping these
projects. The ARECA Board of Directors adopted a resolution
basically endorsing the concept of having the Departnent of
Nat ural Resources act as the |ead agency as opposed to the RCA

but he believes the RCA is the proper authority to do it. Again,

his concern is that they don't have the technical, scientific,

prof essi onal and engi neering expertise to do the job.

CHAl RMAN TORGERSON said it was not his intent to nove this to DNR
The RCA already does this type of work and asked M. Yould to talk
a bit nore about that issue.

MR. YOULD replied that it would take nore staff and he's not sure
how rmuch nore.

CHAI RMVAN TORGERSON said they have to do this type of work now and
he didn't see that as a barrier. He said they tal ked about the opt
in and opt out option |ast year, a mmjor stunbling point, and that
is not going to be in the bill. He suggested instead of including
a sunset date, they repeal the lawif it beconmes unw el dy.

SENATOR ELTON said he is assuming M. Yould s testinony is
designed to make themthink this could be a faster and cheaper way
for applicants who want to start a project.

MR. YOULD said he thought the potential is there, but his nenbers
have take a certain anount of solace in having a third i ndependent
body, FERC, that has the authority to stand up to both the federa
and state agencies and nmke them be realistic in their
expectations of studies and processes. Once they received |icenses
for projects and found thenselves at the nmercy of state agencies
who sonetinmes are not friendly to the concept of hydropower and
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make the lives of the people who develop them quite mserable. If
those sane people have inordinate authority under this program

that would actually slow down or stop a project and he'd have to

say ARECA doesn’'t want it. He said:
FERC is a system that we know, it's an independent
arbiter. W found we trust them they are fair on both
sides. They make us do all the environnental and socio-
econom ¢ studies and at the sane tinme they nmake sure the
resource agencies don't request such an inordinate
anount of assessnents that it kills the project.

IVB. SALLY SADDLER, legislative liaison, Departnent of Comrunity

and Econom c Devel opnment (DCED), told mnenbers that DCED had an

i nteragency neeting recently with DNR, ADF&G DGC, the RCA and

DEC. She st ated:

W do believe that RCA is the appropriate agency to
assunre a lot of these roles. Wen the federal
| egi sl ati on was pending, the Governor did support giving
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SENATOR ELTON said the fiscal note contenplates a half-tine
position to analyze waterpower applications and he anticipates
that putting things together for state regulation will take a
consi derabl e anpbunt of work upfront. He wanted to know if there
woul d be a fiscal note to reflect the amobunt of work that needs to
be done by all of the agencies.

M5. SADDLER replied that is one of the issues they tal ked about
| ast year when they spoke with Chair Thonpson. She stated:

W |ooked at this as nore of a straight-forward
regul atory adopting process and since we have a chance
to work wth our nenber agencies and get a better
under st andi ng of what FERC is about, we believe we wl|l
be redoing our fiscal note and it nay be a little nore
substanti al than what we have.

CHAI RVAN TORGERSON said they wouldn’t be building hydro-projects
all over the place. There m ght be one every other year.

SENATOR W LKEN noved to pass SB 140 and attached fiscal note,
dated 3/20/01, fromcomittee with individual recomendations.

CHAl RVAN TORGERSON said there would be a new fiscal note. There
were no objections and it was so ordered.
#

#SB255
SB 255- LAND EXCHANGES: GOLD CORD DEVELCOPMENT

CHAI RVAN TORGERSON announced SB 255 to be up for consideration

MR. JERRY BURNETT, staff to Senator Lyda G een, sponsor of SB 255,
said the measure provides for |egislative approval of an unequa
| and exchange between the State of Alaska and Gold Cord

Devel opnment, 1Inc., and incorporates a proposed change to |[|and
trade statutes to renove legislative approval for unequal |and
exchanges with a value of less than $5 million. He expl ai ned:

Al aska State Parks has been working since 1978 to
devel op an opportunity for private reuse and nmanagenent
of historic buildings at I|ndependence Mne State Park.
To facilitate road access to the underground m ne tour

the State of Alaska sought an exchange with Gold Cord
Inc., an owner of a critical section of the road. The
state held an easenent across the property that was not

SENATE RES COW TTEE - 8- February 8, 2002-



of sufficient si ze to acconmodat e anti ci pated
reconstruction to provide for bus access. In addition,
Gold Cord held a federal mning claimthat extended into
the existing park boundaries. The exchange has been
agreed to by all parties. The state trades away no | and,
but provides the process by which Gold Cord can receive
fee title to 19 acres of land valued at $63,000
currently held by Gold Cord as federal m ning clains.

The state receives about six acres of Iland valued
at $68,500 from Gold Cord. Because the state brought no
land to trade and because final values are not equal
the transaction requires legislative approval. The
difference here is $5,500. The Alaska Legislature has
approved anot her unequal val ue exchange at t he
| ndependence M ne State Park between the State of Al aska
and Al aska Hard Rock Inc. for access in the year 2000.

In addition to the Gold Cord trade approval, SB 255
allows for admnistrative approval of land trades with a
value of under $5 mllion. Currently by statute, unequal
exchanges that do not benefit the State of Al aska are
not allowed. Any |and exchange, whether equal or unequal
in value, involves only willing participants.

Under existing statute, even though all parties agree
and the state cones out ahead, unequal exchanges nust

still receive legislature approval. Any exchange, equa
or unequal, over $5 mllion in state value, would still
cone before the legislature for approval. Since the

exchange nust benefit the state in any case, unequal
val ue exchanges under the $5 mllion l|evel could be
acconplished admnistratively to enhance efficiency
under the ternms of this |egislation.

CHAI RVAN TORGERSON asked why "the environs"” was del eted on page 2,
lines 17 and 18.

MR. BURNETT answered that any |and exchange nust be a benefit to
the State of Al aska, whether it's equal or unequal in value. In
order to enhance the efficiency of the Departnent of Natural
Resources, they requested a section to allow admnistrative
approval of wunequal |and exchanges. This is the policy decision
for the | egislature.
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CHAl RMAN TORGERSON asked what would happen if they delete that
section and whether that would acconplish what Senator Geen wants
to do.

MR. RON SWANSON, Director, Conmunity Devel opnent, WMat-Su Borough,
supported SB 255. He stated, "W feel it fully conplinents our
plan for ski resort developnent that's |ocated close by. It wll
make the area a very good tourist destination facility.” He said
the Borough Assenbly in a resolution it passed on January 15
endor sed t he exchange.

M5. CAROL CARROLL, Director, Admnistrative Services, DNR said
DNR put the section on admnistrative approval for Iand values
under $5 nmillion before the legislature because it has done a
couple of smal | val ue exchanges and found admnistrative
efficiencies in doing so.

CHAI RVAN TORGERSON asked her if she supported the bill wthout
that section. She said she did.

SENATOR HALFORD noved to del ete Section 2 [ Arendnent 1].

SENATOR ELTON asked if the net effect, in future cases in which
the value is greater to the state than to the other Iand owner if
Section 2 is not deleted, would be to give DNR the adm nistrative
latitude to make a decision on its own wthout comng to the
| egi sl ature.

SENATOR HALFORD said that is correct, but added that the other
values to the state may be subjective.

There was no further discussion and Arendnent 1 was adopt ed.
SENATOR W LKEN noved to pass CSSB 255 (RES) from commttee with
i ndi vi dual recomendations and its zero fiscal note. There were no
objections and it was so ordered.

#

There being no further business to conme before the conmmttee,
CHAI RVAN TORGERSON adj ourned the nmeeting at 3:15 p. m
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