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SENATE BI LL NO. 24

"An Act giving notice of and approving the entry into, and the
i ssuance of certificates of participation for, a |ease-purchase
agreenent for a seafood and food safety |laboratory facility; and
providing for an effective date."”

MOVED SB 24 QUT OF COW TTEE
SENATE BI LL NO. 139
"An Act relating to fees for certain uses of state water and the
accounting and appropriation of those fees; relating to
aut hori zations for the tenporary use of state water; making other
amendnents to the Alaska Water Use Act; and providing for an
effective date.”

MOVED CSSB 139( RES) OQUT OF COW TTEE
PREVI QUS COWM TTEE ACTI ON

SB 24 - See State Affairs mnutes dated 2/13/01 and Resources
m nutes dated 3/21/01.

SB 139 - See Resources m nutes dated 4/4/01.
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M. Bob Loeffler, Director
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D vision of Mning, Land and Water
Department of Natural Resources

550 W7th Ave., Ste 1070

Anchorage AK 99501

POSI TI ON STATEMENT: Supported SB 139.

M. Harvey Basconb
Wasil |l a AK
PCSI TI ON STATEMENT: Conmmented on SB 139.

M. John Wenger

HC 60 Box 280

Copper Center AK 99573
POSI TI ON STATEMENT

M. Bill Ward

Ward Farns

P. 0. Box 1087

Delta Junction AK 99737

PCSI TI ON STATEMENT: Commented on SB 139.

M. Rex Wigley

HC 62 Box 5790

Del ta Junction AK 99737

POSI TI ON STATEMENT: Commented on SB 139.

M. Pat Schlichting

HC 60 Box 3050

Delta Junction AK 99737

PCSI TI ON STATEMENT: Comrented on SB 139.

Ms. Deb Mbore

Nort hern Al aska Environmental Center
218 Driveway St.

Fai r banks, AK 99701

POSI TI ON STATEMENT: Opposed SB 139.

M . Tom Thonpson

HC 01 Box 2011

G ennal | en AK 99588

PCSI TI ON STATEMENT: COpposed SB 139.

M. Bob Stiles, President

DRven Cor poration

711 H St. #600

Anchorage AK 99501

POSI TI ON STATEMENT: Supported SB 139.

M. Jan Koni gsberg
Trout Unlimted
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7511 Labrador Circle, Ste. 100
Anchor age AK 99502
PCSI TI ON STATEMENT: (Opposed SB 139.

M. Tadd Onens, Executive Director
Resour ce Devel opnent Corporation

121 W Fireweed Lane, Ste 250
Anchorage AK 99503

PCSI TI ON STATEMENT: Supported SB 139.

M. Ji m Munster
Anchor age AK
POSI TI ON STATEMENT: Supported SB 139.

ACTI ON NARRATI VE

TAPE 01-28, SIDE A
Nunber 001
SB24
SB 24- LEG S APPROVAL OF SEAFOCOD) FOOD SAFETY LAB

CHAI RVAN JOHN TORGERSON called the Senate Resources Conmittee
neeting to order at 4:07 p.m and announced SB 24 to be up for
consi derati on.

SENATOR PEARCE noved to pass SB 24 fromcomittee with individua
reconmendati ons. There were no objections and it was so ordered.
#

#SB139
SB 139- STATE WATER USE

CHAI RMAN TORGERSON announced SB 139 to be up for consideration. He
said a proposed committee substitute (CS) was drafted to address a
nunber of the problens discussed in the |ast neeting.

SENATOR PEARCE noved to adopt the CS to SB 139, | abel ed Luckhaupt
4\ 11\ 01, Version C. There were no objections and it was so ordered.

MR. BOB LOEFFLER, Director, Division of Mning, Land and Water
Department of Natural Resources (DNR), explained the philosophy
behi nd the CS:

When | ast we were here, we explored the problemthat the
wat er programis broken and that part of the solutionis
doing things faster with |ess noney but part of the
solution is a long-termincone source. DNR now has the
authority to raise fees, but we heard in the |ast meeting
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on tel econference that people were very concerned about
DNRs unlimted ability to raise fees. They were
concerned that DNR woul d increase fees just to increase
bureaucracy and that we woul d charge for a property right
that people have had for a long tinme. The agriculture
people in general would be paying for water that they
occasionally use in a dry year and would be |unped in for
paynent |ike the North Slope. Those are the problens we
heard and | think this bill tries to address it.

In sone ways this is an anti-fee bill. It puts
significant limtations on DNRs ability to charge fees.
It would elimnate DNR s ability to charge the water use
fee that we proposed last tinme. Instead, the long-term
incone source would allow DNR to charge only the
reasonabl e direct costs of the application, itself. So,
if you imagi ne you are soneone with a one mllion gallon
water right, we would not institute a new charge on that.
This bill would not do that. If you apply for a water
right, this bill would use the nethodol ogy pioneered | ast
year by the legislature in what is comonly called the
DEC fees bill or HB 319 to charge the reasonabl e direct
costs. Those costs exclude - that is DNR would not be
allowed to include - the cost of salaries, admnistrative
support, that is people like ne - we wouldn't on our
budgeted overhead wite rent and utilities - public
notice costs, when those costs are not required by
statute, costs related to an appeal to a permt, that is
other than the applicant and expenses not necessary to
conply with the law or travel expenses for snal
busi nesses such as agricul ture.

So what we woul d do under this bill is we would divide up
cl asses of applications and charge what the accounting
allows us to - the reasonable and direct costs. So if
it's an easy application, like Delta or Kenny Lake, where
there are not a lot of folks, the applications are
relatively straightforward. W m ght establish those as a
class and they wouldn't be lunped in with oil and gas on
the North Sl ope or hydro where we tend to spend a | ot of

our time. So, | believe in sunmary that this is a bil
that provides certain limtations on the ability of DNR
to charge. It allows us to adopt regulations that

establish classes so that we can charge the costs not
| unping agriculture in with oil and gas.
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| wll say the application costs will go up, nostly on
oil and gas and hydro and somewhat | ess on the remaining
much easier water right applications.

MR. LCEFFLER followed up with a section-by-section review of the
bill. He said section 1 is the policy with respect to water fees.
Par agraph 4 was changed to say they would charge the reasonable
direct cost of water managenent. Subsection (b) indicates that it's
a policy of the state to assess a reasonable fee for the services
it provides facilitating the use of water and sets off those seven
limtations on what they can't charge.

Subsection (c) indicates that the department may not charge for
sonething that is not specifically related to a service with the
exception of the current $50 adm nistrative service fee. Subsection
(d) says that DNR would minimze the cost on individuals and
busi nesses that withdraw | ess than a significant anmount of water.

He said this neans that they need a streamined system that
m nimzes the cost on adjudications that either doesn't take much
water and that isn't conplex. He said Section 2 is the sane and
Sections 3 - 5 are deleted and are replaced with one anended |ine
inserting the water use program into the existing law with the
exi sting fee methodol ogy pioneered | ast year for HB 361. Section 4
is new and indicates DNR nmay not charge fees except consistent with
HB 361 and the current $50 administrative service fee that is set
in statute so it can't be inflated. Sections 5 - 10 are the sane.
Section 11 provides an effective date for the fee provisions of
July 1, 2002. He corrected hinself saying that all of section 6 was
deleted and that nodified the export statute to allow people to
export less than a significant anount of water.

Number 650

SENATOR LI NCOLN asked what "reasonable direct cost” and "m ni m ze
the direct cost" nean.

MR. LOEFFLER responded:

‘Reasonabl e direct costs’ are defined in AS 37.10 and
they really are the salaries and benefits of the people
wor ki ng on that class of applications. They woul d keep
accounts and every four years they would change the
regulations to nmake sure we were only charging the
sal aries and benefits of those actually working on the
applications. Wth respect to ‘mnimze reasonabl e direct
costs,” | believe that's in the findings of the bill and
so | believe it is philosophical. It is a direction to ne
to make sure that we run an efficient program
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CHAI RVAN TORGERSON sai d he thought this was sonmewhat experinent al
as they establish sonme of the DEC fees that RDC want them to do.
Anything that's not in the inclusions could be considered as part
of the fee.

MR HARVEY BASCOMB, a Wasilla resident, said that sone probl ens had
been taken care of in SB 139, but he was calling fromhis farm and
didn't have tine to read the whole thing. He said that there had
been a three-year drought and he has 300 head of cows that don't
have feed because of it. He has a loan application in for a
$100,000 irrigation system but there is no way he would do that
w t hout a guaranteed water right permt and a reasonabl e fee.

CHAI RVAN TORGERSON expl ai ned that he would be billed at the high
peak usage and the fee is $50 per year once he gets his permt. The
charge for the permt would be a "reasonable fee." The depart nent
was going to categorize areas. Agriculture in certain areas would
be one class and a fee would be set for that class.

MR. BASCOMB conplinented M. Loeffler on knowi ng his job well and
added that, "After 18 years, |'ve experienced that we can't water
animal herds without irrigation any nore and if we can't afford
irrigation, we just have to | ock our doors."

CHAI RMAN TORGERSON assured himthat the comm ttee understood that
and is working on the commttee substitute to that end.

MR. BASCOMB t hanked him for his work.
Number 1100

MR. JOHN VENGER said he wanted to see a ot nore public input from
around the state's water districts.

MR. BILL WARD, Delta Junction, said he had faxed his comments to
Senat or Torgerson and said authorizing a nunber of gallons per well
doesn't work. He had sone questions about the committee substitute.
One of them was with the $50 annual adm nistration fee, but he
didn't have a problem with reasonable fees. He appreciated the
commttee’s continuing work on this bill

MR. REX WRI GLEY, a Delta Junction resident, said he didn't like to
see nore of a bureaucracy forned when things should be nade
sinpler.

MR PAT SCHLICHTING a Delta Junction farner, said he is getting up
to speed on the bill and supports nost of it, but he didn't see an
exenption for personal use.

Nunber 1371
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M5. DEB MOORE, Northern Alaska Environnental Center, said she
understands this bill would allow DNR to give tenporary water use
permts without public notice or cormment and that is what she is
nost concerned about. She understands that the Al aska Constitution
says agencies nust give out public notice prior to giving away
Al aska's resources. It was inportant enough for the constitutiona
framers to nmention water resources by nane.

MR. TOM THOWPSON said he put in a well for $30,000, because the
public well at dennallen had been poi soned by a fuel |eak that was
never repaired. Now he's being told he is going to have to pay
taxes for drinking his water and said, "I do own the water right to
nmy property."” He thought it also m ght be unconstitutional.

MR BOB STILES, President, DRven Corporation, said he has worked on

restructuring this bill with M. Loeffler. He said this bill
i nposes the sanme sort of structure as DEC has inposed on its water
program and will use to inplenent the solid waste program this

year. He stated, "This is a very workable fee structure.” He said
that DEC is happy with the result of its first exercise and
applying it to the water program

MR. JAN KRONI GSBERG Trout Unlimted, said he understands that the
anendnent DNR is offering only fixes a couple of problenms. It's
supposed to provide sufficient funding to take care of their
backl og of water rights applications and it's supposed to confirm
DNR s authorization for tenporary use of the water and the validity
of those that have already been issued and called into question by
the Superior Court. He wonders if it may not create further
problens for the water users of fish and wildlife that depend on
adequate in-streamflow He thought the conmttee should be able to
answer the follow ng questions before sending the bill out:

 WII the fee structure actually clear up the backlog? It may
be useful to audit DNR s programto determ ne exactly what the
probl ens are.

 Does the water wuse statute conflict wth the Al aska
Constitution and prior water rights?

 WII this bill nore effectively inplenent the Water Use Act?

He actually recomended that the bill be tabled until all concerned
parties have a better understanding of the nature of the problem
and can offer a range of solutions.

MR. TADD OVENS, Executive Director, Resource Devel opnent Counci

(RDC), said the RDC hel ped work on the fee structure and is very
supportive of SB 139.
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MR, JI M MUNSTER, Anchorage Resi dent, supported SB 139. He said he
was a hydrologist at DNR for 11 years and worked on nany water
rights cases over the years. DNR has a critical funding problem He
remarked, "I think we need to |ook at the goals of getting nore
noney into the programto clear up the backl og and have peopl e work
on water short areas.”

MR. MUNSTER said that regul atory changes were needed to nmake nore
efficient use of state resources in clearing the backlog. His
concern was that even with the current bill, it would take nultiple
years before the backlog gets cleared. He knows of projects that
have been inpacted by not getting their day in court. He also
supported the tenporary water use permt section. He is not aware
of any problens associated with water availability and it has been
done for many years already. There are many safeguards built in
with other agencies evaluating tenporary uses of water and he
supported that as well.

CHAI RVAN TORGERSON asked what DNR wi Il do about the exenption for
per sonal water use.

MR. LOEFFLER responded:

Honeowners do not need to apply for a water right. Use
under 500 gallons a day currently doesn't require an
application. In the regulations we expect to propose,
whi | e peopl e would have to apply, we woul d exenpt people
fromgetting water rights. It would be a very streaniined
program for a nuch greater use of water. Once you either
apply in the streaniined programor once you get a water
right, there is no further tax for residential use |ess
than 1,500 gal | ons.

CHAl RMVAN TORGERSON asked if there would be no fee at all for |ess
than 1,500 gal | ons.

MR. LCEFFLER said effectively that would be the personal use
exenpti on.

CHAI RVAN TORGERSON asked if one would own the water if the land is
pat ent ed.

MR. LOEFFLER responded that the Constitution provides that all
water in Alaska is held by Al askans. Al water is under the Water
Use Act on federal, state, private, and Native |ands.

CHAI RVMAN TORGERSON sai d, "Then, he doesn't own the water."

MR. LOEFFLER responded that person could have a water right and
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that is a property right to the water issued by the State of Al aska
or perhaps the Territory. There was a grandfather clause when the
Water Use Act was passed.

SENATOR ELTON asked M. Loeffler to address the constitutional
i ssue that mght apply with what he's trying to do.

MR. LCEFFLER said, "I don't believe there's any chance of a
constitutional problem™ He expl ai ned:

The Constitution requires public notice before we di spose
of an interest in land including water that is before we
give away a property right. For that reason, we public
notice all water rights and will continue to do so.

A tenporary water use permt is just that. And we don't
public notice that. It is entirely revocable and we make
it very clear in the application that it is revocable and

conveys no property right. For that reason the
constitution does not, in fact, require public notice. So
| don't believe there is a constitutional issue; | also

do not believe there is a significant environnental issue
that woul d warrant public notice.

SENATOR ELTON expressed concern that even with a special injection
of noney, DNR m ght fall even further behind. He stated, "This may
not address the backl og problemthe way we want it to."

MR. LCEFFLER said he appreciated the question as it gave him a
chance to informthe commttee of the performance neasures in this
bill and fiscal note. He thought DNR coul d get the new nedi an water
rights applications out in 60 days, a nedian tenporary water use
permt out within 15 days and clear up the backlog within five
years. He commented, "The fiscal note shows that after five years,
our need for noney, in fact, drops, because the people who woul d be
wor ki ng on the backl og would no | onger have anything to do. So the
performance neasures | am prom sing are performance neasures with
respect to current applications and a five-year performnce record
with respect to the backl og."

CHAI RVAN TORGERSON asked if he got sonme help in the budget cycle
this year.

MR LCEFFLER answered that he did and that it took the pressure off
for this year

Number 2100

SENATOR LI NCOLN asked himto expand on the backl og and what happens
to the people who are waiting for a response on their applications.
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She asked, "Can they proceed with their business activity for
what ever they have applied for until they get something fromthe
departnent.”

MR. LOEFFLER said, "They can't legally. W have a backl og of about
700 applications and 3,000 actions total including anmendnents and
anmendnment transfers. W would certainly act on that portion of the
backl og i f soneone has stopped. Quite frankly, | suspect a |ot of
peopl e who have applications have drilled their well and are
w t hdrawi ng water, but people who cane to us saying they had a
problem we would prioritize first. | suspect with the resources
we're getting in this year's operating budget and in this bill, we
woul d be able to take care of that problem™

SENATOR LI NCOLN sai d she bought property in 1961 and was asked if
she wanted the water rights grandfathered in. She asked if the
peopl e who did that have free use of that water and if it ties into
the state's fee or assessnent system

MR. LCEFFLER said he wasn't sure about 1961. He answered, "The way
it worked is to be grandfathered in to a water right, you would
have to apply in the *60s and you are part of the state system and
we do bill you the $50 per year annual fee. Many single famly
dwel lings don't have a water right and don't require it."

SENATOR ELTON noved to adopt amendnent 1. He said, "I don't think
there is a single recipe they could apply that woul d nmeet the needs
of tenporary water users on the North Sl ope and the needs of people
who nmay want to tap into a streamfalling off a cliff for a short
term construction proposal." He explained that the anendnent
inserts "However, the conm ssioner must request conment on an
application for tenporary use of water for the Departnent of Fish
and Gane and the Departnent of Environnental Conservation,” into in
Section 6(d).

He said that was a little nore restrictive than |anguage in the
bill, but nuch |less restrictive than present statutory |anguage and
gets to the issue of alerting agencies, if not the public, that
this use is occurring. The second part of the amendnent articul ates
two things that may need to junp out fromthe other public interest
| anguage and that is "protect fish and wildlife habitat and public
health,"” into Section 6 al so.

MR LOCEFFLER said, "Certainly, | believe that the review by DEC and
Fi sh and Gane provi de anot her safeguard that tenporary use permts
woul d not, in fact, affect fish habitat and the environnent. It is
sonmething we do now and it is helpful to have that in statute. In
addition, it is our responsibility to protect [those things]."

CHAI RVAN TORGERSON asked if the term"requesting comment” gives the
departnments veto power over a permt.
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MR LOEFFLER answered, "No, it doesn't."

CHAI RVAN TORGERSON asked if DNR takes their comments into
consi deration before issuing the permt.

MR. LOEFFLER answered, "Yes, M. Chairman. W work very closely
especially wwth Fish and Gane on the North Slope and |I'm proud of
the working relationship. | believe that we have not had a permt
on the North Slope that they have disagreed wwth in a long tine."

CHAI RMAN TORGERSON asked if there were any objections to anendnent
1. There were none and it was adopted.

SENATOR LI NCOLN noved to pass CSSB 139(RES) from commttee with
i ndi vi dual recomendations. There were no objections and it was so
or der ed.

#

CHAI RVAN TORGERSON adj ourned the nmeeting at 4:55 p.m
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