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ACTI ON NARRATI VE

TAPE 01-25, SIDE A
Nunber 001
#SB76
SB 76- Rl GHT- OF- WAY LEASI NG ACT

CHAI RVAN JOHN TORGERSON called the Senate Resources Conmittee
neeting to order at 3:35 p.m and announced SB 76 to be up for
consi derati on.

SENATOR THERRI AULT, sponsor of SB 76, said since the bill's
i ntroduction, the Adm nistration has carried on negotiations with
officials at Alyeska regarding terns. Al have agreed to the
| anguage in the sponsor substitute. He explained the contents of
the bill as foll ows.

Section 1 nodifies the length in which a |lease for a pipeline
right-of-way can be granted from 10 years to 30 years. That would
conformto federal law. He thought it nmade sense to conformour |aw
to federal |laws so that pipelines that cross both state and federal
lines would be assured they have a right-of-way to continue
oper ati ons.

Section 2 deals with the issue of how to deal wth ongoing
negoti ations that exceed the original |ease |length. The state does
not want to be subject to litigation just because negotiations are
ongoi ng.

Section 3 deals with reinbursements of the state's expense in
negotiating for a |ease extension, |anguage that was in the
Governor's original bill

Section 4 deals with the definition of state | and and ri ght s- of - way
across it.

Section 5 deals with the 30 years applicable to | eases that are
currently in existence.

SENATOR ELTON asked if there is a definition in statute of "tinely
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requested.”

SENATOR THERRI AULT answered that there is no definition of that
termin statute but there is one in regulation that says two years.
He thought the commttee mght want to allow sone flexibility in
regard to the TransAl aska pi peli ne.

SENATOR LI NCOLN said the fiscal note indicates a potential savings
to the state that would begin to accrue in 2014. She asked if he
had any i dea what the cost savings woul d be.

SENATOR THERRI AULT replied, "The expense of the permtting process
will get rolled into the tariff that is paid for shipping the
product down the line. That inpacts on the state treasury, because
it reduces the wellhead value. It doesn't start accruing unti

t hen, because right now if existing |law continued, it would be back
before us in 10 years.."

MR. STEVE JONES, TransAl aska Pi peline Systemright-of-way renewal
project manager, stated support for SB 76 and poi nted out that they
had spent the last nonth and a half working on |anguage that
everyone woul d be happy wth.

MR BILL BRITT, State Pipeline Coordinator, stated support for SB
76. Regarding Senator Elton's question about the term "tinely
requested,” the Right-of-way Leasing Act only applies to large
common carrier oil and gas pipelines and does not apply to the
smal | er gathering |ines.

CHAl RMAN TORCGERSON asked what his intentions are for the renewal,
whi ch says up to 30 years.

MR, BRITT answered they would first have to receive an application
and the applicant woul d request the termof renewal. He presunes it
wll be 30 years. He said they are in the process of cooperating
with Alyeska to do a reliability center maintenance study, which
will give themthe exact physical condition of what they consider
to be the critical systens on the TransAl aska Pipeline. He also
pointed out that five other pipeline right-of-way |eases on the
North Sl ope expire on the sane day as the TransAl aska Pipeline's
right-of-way | ease. DNRwill have to deal with those five pipelines
at the same tine.

CHAI RVAN TORGERSON asked what DNR will do if they are found to be
out of conpliance with the |ease and they have signed a 30-year
| ease.

MR. BRITT said he presuned Senator Torgerson neant they had a 30
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year |ease and encountered a problem after the renewal. He
expl ai ned the | ease has a nunber of tools so that, "W can issue
orders directing Alyeska to take specific actions."” They have done
this a nunber of tines and Al yeska has responded to every one of
t hose.

MR. BRI TT expl ai ned, "Should that fail, we have the ability to go
perform the work ourselves and bill the operator for doing the
wor k. Shoul d the operator not respond, we have the ability to go to
court and a whole series of tools we can use to affect whatever
change we think is necessary."

SENATOR LI NCOLN asked how many tines the state has utilized the
"recourse"” he is tal king about.

MR. BRI TT said he has been enployed in this position for the |ast
four years and prior to that sonme actions were taken. During his
term he has issued about 10 directives instructing Al yeska to take
specific actions. No further steps needed to be taken.

SENATOR ELTON asked if he supports the |egislation.
MR. BRI TT responded that he does support it.
SENATOR ELTON asked his definition of "tinely requested.”

MR BRI TT stated that DNR has recently pronul gated regul ati ons that
ask that applications be submtted two years prior to the
expiration of the lease and that would be his definition. The
regul ations allow the comr ssioner to waive that period should
circunstances warrant a waiver. He reiterated for the purpose of
this bill, he is only tal king about the big pipelines.

SENATOR ELTON asked how he would define a feeder line off the
pipeline, like the feeder line to WIIians.

MR, BRITT told nenbers DNR does not have a separate |ease for that
line; it is covered by the TAPS right-of-way |ease.

Number 1000

SENATOR PEARCE noved to pass SSSB 76 fromconmmttee with its zero
fiscal note and individual recomendations. There were no
objections and it was so ordered.

#

#SB121
SB 121- Rl GHT- OF- WAY LEASI NG ACT
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CHAI RMAN TORGERSON announced SB 121 to be up for consideration

M5. ANNETTE KREI TZER, staff to Senator Leman, sponsor of SB 121,
sai d:

During the last hearing there were three concerns brought
to the commttee's attention concerning this bill. One
was changes in the routing of a pipeline, another was
changes from above ground to bel ow ground pi peline and a
third was a change in the diameter of a pipeline. The
departnment has dealt administratively with the di aneter
and changi ng from above ground to bel ow ground i ssues. So
we think the only remaining issue is the routing issue.

M5. KREI TZER indicated there was an anendnent to clarify that
| anguage on page 2, lines 5 - 7.

M5. KREI TZER sai d:

| want to put Senator Leman's intention on the record. He
i ntends that the anendnent addressing routing nmakes cl ear
that routing changes woul d not be consi dered substanti al
changes, which trigger all the provisions of the Pipeline
Ri ght-of -way Leasing Act. Specifically, his intention is
not to prohibit a pipeline frombeing built on one side
of a creek or the other. This type of deviation fromthe
pi pel i ne woul d not be considered a substantial change.

V5. KREI TZER used a map to illustrate his point.

SENATOR PEARCE said as long as the route roughly parallels the
Al aska Hi ghway that would not be a substantial change, even though
it mght nove a little bit.

MS. KRI ETZER responded that the intent is to allow those deci sions
to be made onsite.

CHAI RVAN TORCGERSON asked if it would still have to neet the test of
a net increase of 10 percent in subsection (1).
M5. KRI ETZER replied that was correct.

SENATOR PEARCE noved to adopt Anmendnent 1.

SENATOR ELTON asked for further clarification and said, "For
instance, if you take an el bow out to save two nmles and it goes
through a neighborhood, would the sponsor of this anmendnent
consider that a substantial change?”

M5. KRIETZER said that she would defer to M. Britt's answer on
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that, but she didn't think a deviation of two mles would show up
on her map.

MR. BRI TT responded that he thought Senator Elton was discussing
the situation on a case-by-case basis. He remarked, "The wording
have in front of ne is a fundanental change proposed by the
applicant and the general route as set out in the original
application.”

CHAI RMAN TORGERSON said that is correct.

MR BRI TT said depending on the I ength of the pipeline, a deviation
of less than two mles with generally the sane origin and the sane
end points would probably not be considered to be a fundanental
change.

CHAl RMAN TORCGERSON asked if he favored the anendnent and the bil
as anended.

MR BRITT replied that he could admnister the bill in front of him
but they are seeking clarification of the undefined term

SENATOR ELTON sai d:

It seens to ne that what we've had put on the record is
we held up a map that's 18 x 24 inches that has a green
| ine running down through it with the only geographi cal
demarcati on being Fairbanks, and it seens to ne that what
t he maker of the anmendnent proposes is that, if you can
see a change in that line across the room then that's a
substantial change. To ne that seens to be an unworkabl e
definition of ‘substantial change.’

CHAl RMVAN TORGERSON said, "I did clarify that it had to neet the
rest of page 1, 10 percent. You have the sanme test regardl ess of
what she was pointing at on the map."

SENATOR ELTON responded, "Absolutely, M. Chair, but | think we
est abl i shed through the discussion on this bill previously that you
could conpletely change the route and still not have a problemw th
the 10 percent threshold. You' d just be exchangi ng sone state | and
for other state property.”

CHAl RMAN TORGERSON said, "That isn't the way | read it." He asked
M. Britt if that was the way he read it.

MR BRITT replied it is.
MR JIM EASON, Foothills Pipe Lines, attenpted to clarify the
situation by saying:
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| think there may be some m sunderstandi ng about what
happens in a circunstance where the hypothetical that has
been proposed by Senator Elton mght occur. W
understanding is, and our belief in supporting this bill
is, that there are provisions, which M. Britt wll
admnister to have public notice and to have a
conmmi ssioner's best interest finding about changes that
occur in a proposed application.

The issue that we're trying to address and, hopefully,
this bill will address is whether all the provisions of
the Pipeline Right-of-Way Act are inplicated any time you
have a substantial change and how you define substanti al
change. So the intent is not to do sonething that would
not have notice, in the case that Senator Elton has
proposed or provided as a hypothetical, but with the
anmendnent that is under consideration here, you're
defining a third standard with the first two being the
option of proposing the use of 10 percent or nore
additional state acreage that was originally proposed in
an application.

Secondly, if you propose to substitute |ess effective and
environnental protection or technology, once you' ve
submtted an application; and thirdly, if you proposed a
fundanmental change in the general route. The reason for
the selection of those words is inportant because, as al

of us would agree, changes in a route are gradational and
they are in the eye of the beholder. W think it is
fundanmental Iy unfair and probably not a good idea for the
state or an applicant to |eave open the question of
whet her m ni mal changes where they are proposed by the
applicant or by the agencies in order to accommobdate
routing selection criteria that the agency devel ops or to
avoid communities or to do whatever an applicant has to
do after he has submtted a requested proposed route,
those things should not be the triggers for all the
provisions in the chapter. In other words, if you re down
a year or so into an application and it's determ ned
that, to use the exanple of the map, that you have to
cross a creek for whatever reason froma different angle,
we think that is entirely appropriate, if that's what the
agencies decide or if they decide based upon public
comment that sonme accommodation of the route is needed
but there's a difference between having full public
comment and agency review of those kinds of decisions,
and the thing we're hoping we can all agree on that we
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need to avoid. That is retriggering all the provisions of
Title 38.35, which would include going back and refiling
an application and going through every procedure that's
outlined in that statute.

SENATOR ELTON said he understands that, but they have just heard
testimony from M. Britt that his hypothetical scenario does, in
fact, preclude himfromdefining that as a substantial change and
that bothers him [Senator Elton]. He thought that provision
essentially says: "The pipeline, if you take away 1,000 state acres
here and you add 1,080 state acres there, that is precluded as a
substanti al change.

MR. BRITT comented, "While that's correct, what M. Eason was
indicating is, in fact, correct as well. Many of the safeguards to
the public process would occur after such a change - by which |
nmean that we promulgate a comm ssioner's analysis on a proposed
| ease and we've public noticed those vehicles in and around
potentially affected areas. If there is sufficient public interest,
we hold a public hearing prior to making a decision. So the
commi ssioner's analysis would ultimately have to refl ect whatever
pi ece of ground it is we finally are tal king about.”

SENATOR PEARCE tried to clarify the situation and said in the
begi nni ng sonmeone has to cone up with a route and if a community
wanted to change it from north of town to south of town, the
conpany would have to start the application process from the
begi nning as opposed to being able to nove forward with a change
that everyone wants. She asked if that's what the bill does.

MR BRITT replied, "It depends. W nake those decisions on a case
by case basis based on what we have in front of us."” He thought the
exanple the commttee was using was outside of the realm of any
process. It would be up to the departnent to decide if that was a
substantial change and that decision would be open to litigation
potentially.

CHAI RMVAN TORGERSON announced an at-ease from4:10 to 4:25 p.m He
asked if there was any further discussion on Anendnment 1. There
were no further questions and it was adopted.

SENATOR PEARCE noved to pass CSSB 121(RES) from conmttee wth
i ndi vi dual reconmmendations and its zero fiscal note. There were no
objections and it was so ordered.

#

#SB148
SB 148- REMOTE WATER STORAGE FOR FI RE DEPARTMENTS

CHAI RVAN TORGERSON announced SB 148 to be up for consideration
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MR DARWN PETERSCQN, staff to Senator Torgerson, sponsor, described
t he measure as foll ows.

SB 148 instructs the Departnment of Natural Resources
[DNR] to construct renote water storage sites for fire
protection. These sites will consist of 10,000-gallon
under ground storage tanks with a punp and a hydrant. DNR
will solicit applications for these renote storage tanks
fromall the organi zed fire service areas statew de. Then
the Departnment will rank the applications and based upon
appropriations avail able construct as nany as they can
afford. The applications will be ranked by the follow ng
factors:

« distance from an adequate water supply;

* nunber of buildings to be protected;

« extent of spruce bark beetle infestation;

e ability of the fire service to provide matching funds; and

e ability to maintain and operate the renote water storage
site.

The need for renbte water storage sites is evident in nmany areas of
the state, especially in the areas where beetle infested tinber
greatly increases the risk of catastrophic wldfire. This
| egislation will help protect the lives of those people living on
the fringe of fire service areas. It will also reduce property |oss
and possibly lower SO rates for our residents.

SENATOR TAYLOR asked if the spruce bark beetle infestation areas
are considered in the bill

MR. PETERSON said the bill is not supposed to elimnate those
ar eas.

CHAI RVAN TORCGERSON sai d an applicant mght actually get nore points
if the site is in a spruce bark beetle infested area. It's for fire
protection in general, not just wildfire and oil well fires.

MR JOE STAM Chief, Fire Program DNR said initially he was
neutral on the bill but he talked to sone fire departnents across
the state that are interested in this and he would be glad to help
facilitate it.

SENATOR TAYLOR noved SB 148 from commttee wth individual
reconmendati ons and the acconpanying fiscal note. There were no
objections and it was so ordered.

#
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#SB141
SB 141- AQUATI C FARMS FOR SHELLFI SH

CHAI RVAN TORGERSON announced SB 141 to be up for consideration

MR DARWN PETERSCQN, staff to Senator Torgerson, sponsor, described
the bill as follows.

The Al aska Departnent of Fish and Ganme [ ADF&G recently
proposed new mariculture regulations that were net with
sharp criticismfromthe aquatic farmng industry. The
industry feels that the proposed regul ati ons inpose such
restrictive and unreasonabl e operational procedures for
farmers that, if inplenmented, [they] would constitute a
regul atory ban on shellfish farmng in Alaska. SB 141 is
a good faith effort to mtigate the wunsatisfactory
rel ati onship between the aquatic farmng industry and the
department. This legislation is also intended to preserve
an industry that has been proven successful in
di versifying the econony of Al aska.

SB 141 requires the Departnent of Natural Resources [ DN\R]
to offer public | eases on 60 suspended shellfish sites,
20 clam sites and 20 geoduck sites. These | eases are in
addition to permts already issued. The | easing program
charges nore noney for sites rich in harvestable
shel I fish and | ess noney for barren sites. If shellfish
are located on the site, the farnmer nust abide by the
sustained yield principle of nmanagenent when harvesti ng
the wild stock. Wien selecting the sites for |ease, the
conmm ssioner of DNR nust solicit nomnations from the
industry and select sites that don't interfere wth
established commercial, subsistence, or personal use.

SB 141 is intended to muintain the existence and
prosperity of a viable Alaskan industry wthout
interfering with other user groups.

SENATOR TAYLOR asked how the value of a site is determ ned.

MR. PETERSON said he assunes the departnent has that information
when it is charged with finding the fair market val ue.

SENATOR TAYLOR said that part of his concern is that before one
could acquire a site, [ADF&GE woul d have to nake a val uati on of the
shellfish onsite. That mght create a situation in which only
weal t hy fishing organi zations, perhaps from offshore, could bid on
t hem
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MR. PETERSON said that is correct, but the intent was not to deal
wi th the common property clause, which has been a very contentious
issue with the state and the industry. Leasing these sites and
having the industry pay the state for the stock is one idea in an
effort to get around the comon property clause. He suggested,
"There may be a better way to do that."

SENATOR TAYLOR agreed saying that the common property clause is
probably one of the nore difficult aspects to work with in this
ar ea.

CHAI RVAN TORGERSON said they would continue to discuss the issue
until they get it figured out.

Nunber 2200

M5. ROBERTA HI GHLAND, Kachemak Bay Conservation Society (KBCS)
asked if this applies to residents only or whether it would all ow
| arge corporations to cone in.

CHAI RVAN TORGERSON said his intent was to take testinony on the
bill today [and not to take action on it].

M5. HI GHLAND responded that while the KBCS recognizes the
i nportance of supporting a sustainable industry |ike mariculture,
it is concerned about how the industry grows, where it is |ocated
and how it is regulated. SB 141 and HB 208 nandate | easing 90 sites
statewide to different mariculture uses. The KBCS does not see the
need to nmandate | eases. As needs develop, the agriculturists find
suitable | ocations. Sites should be evaluated for suitability and
consistency with state | aws.

She said that a disposal of this nunber of sites all at once would
over burden the fishery managers and not all ow conpl ete eval uati on

She also said that as maricul ture expands into new areas, they have
to be certain that conflicts between user groups are resolved. She
said, "ADF&G does a good job in its analysis of available
information and public input. Literature about shellfish farmng
indicates that we should continue vigilance in inspections of
shellfish farns to prevent introduction of diseases and exotic
speci es. East Coast oyster farm ng brought in exotic pests there.
I n Chesapeake Bay a di sease w ped out natural oysters..

She suggested a ban on genetic alterations of shellfish and the use
of antibiotics and fertilizers on shellfish farns.

M5. NI NA FAUST, a Honer resident, said she didn't see a need for
this bill because it will artificially speed the gromh of this
industry faster than it can be nonitored. She stated, "Natural
growh of this industry is preferable.” She said if this bil
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passes, she would like it to set a maxi mum nunber of sites rather
than a m ni mrum

TAPE 01-25, SIDE B

M5. FAUST asked if residents would be able to comment on the
nom nated sites. She thought that would be an inportant part of the
process and asked, "Wuere is the public oversight to protect the
public interest?”

MS. FAUST said she has concerns about restocking natural stocks
with farned stocks because nmany of the places where nmariculture has
proliferated have problens with introduced species and genetic
di sorders. She al so thought this bill would overburden the budgets
of the Departnment of Environnental Conservation (DEC) and ADF&G and
they wouldn't be able to do a good job for the state. She had a
concern with public auctions, especially if they' re not restricted
to state residents. They could perhaps bring in outside interests
that may outbid |l ocal residents. The bill also says that sites nust
be included in areas where mariculture is already occurring and she
is concerned with the nunbers in Kachenak Bay (23 |eases).

M5. FAUST al so submitted witten testinmony from Ann Wil and, who
opposed the bill

MR. SCOIT THOVAS, Alaska Trade Mk Shellfish, said his
organi zation is currently involved in a lawsuit with the state and
hasn't had a chance to take a position on the l|egislation. He
stated, "At first glance, the bill is a start and you have to start
somewhere. | think it forces the departnment to at |east do
sonet hing here.”

MR. THOVAS said he thought the first section, which directs the
departnent to establish fair market value, will be cunbersone. The
second section, which requires the sites to be restocked, is one of
the conditions his organi zation proposed to the departnent earlier.
It proposed a perfornmance bond on every aninmal to be held in escrow
as a replant. He said, "W are already being taxed on this
i ndustry. For exanple, our conpany |ast year, when we acquired our
| eases, we had to put up $20,000 in bonding to DNR " In addition,
they had to pay $6,000 in | ease fees and will pay a raw fish tax on
the stock they harvest. He thought the bill should concentrate nore
on propagation and perpetuation of the species, not just the
standi ng stock and its val ue.

MR. RON LONG Qutekcak Hatchery, Seward, stated support for the
idea behind the bill. He said the way to determne fair market
value was in statute, but he is concerned that the term"potentia
productivity" is unclear. He thought, "They could do a better job
of returning appropriate value to the state for the resource in a
back-end | oaded solution rather than a front-end | oaded sol ution,
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sonething in the formof a royalty based on what's extracted. If
the productivity is null, we can only guess on what productivity
will be until we try it."

MR. LONG suggested including a provision in Section 3 that woul d,
in addition to charging the conm ssioner with identifying sites and
zones, engage the stake holders in a planning effort that woul d get
t hem past the perceived conflicts as they arise.

MR. LONG told nenbers that no exotic species are being introduced
in Al aska. The departnent has a very strict genetics policy that
does not allow genetic nodification to the native species. He is
not aware of any farms in Alaska that use fertilizers on their
sites. Sone have commented that this would stinulate big outside
interests to cone to Al aska and he believes this would be precisely
the kind of investnent that woul d be needed to reach critical nass
in the industry. He suggested if all other resources are limted to
in-state only bidders, that resource industry wll be lost. He
remar ked "That nmay be okay with sonme, but it's not okay with nme."

In reference to comments that there are already too nany farmsites
and devel opnent is happening too fast, he said no new permts have
been issued in the last six years.

MR. JOHN AGCSTI, Al aska Shellfish Growers Association, said he has
problens with the definition of "essential productivity of a site"
in section 1. There are too nmany natural and human factors to
realistically and fairly determne potential productivity.
Additionally, he would like to see the Departnent of Conmunity and
Econom ¢ Devel opnent (DCED) involved in the list of agencies in
section 3. DCED could play an essential role in selecting sites
with community wide planning and a hearing type process. On line 13
he suggested replacing the word "identify" with "planning and
select".

M5. JANICE ADAIR, Director, D vision of Environnmental Health,
Department of Environnental Conservation (DEC), said she would
answer questions.

CHAI RVAN TORGERSON asked if she was trying to bal ance her budget on
the one fiscal note.

M5. ADAI R responded, "There are sone requirenments we have to foll ow
under the National Shellfish Sanitation Program and we really
didn't know what ‘suitable’ nmeant. If ‘suitable was defined as
sites that were already in areas certified by DEC, then our fisca

note woul d be zero.

MR. M CHAEL BANGS, a Petersburg resident, said it mght be a

suitable bill to help aquatic farms, but he is concerned about
geoducks. He is on the board of directors for the Southeast

SENATE RES COW TTEE -16- April 2, 2001



Regi onal Dive Fisheries Association, although he is not
representing it today. Their mssion is to devel op, expand and
enhance the dive fisheries in Southeast Al aska. He told nenbers,
"When you entered geoducks in this Act, you created a situation
where we're mandated by the state to develop the fishery and when
you have geoducks being farnmed on a site that has existing stocks,
it creates conflicts.”

MR, BANGS expl ai ned the reason that many of these areas aren’t open
for harvest to geoduck divers is because they haven't had the
funding fromthe legislature to expand into the areas. They are in
t he process of expanding through self-taxation. He said, "If there
woul d have been a little bit nmore comunication, | think they would
have found that as a regional dive association, one of the original
protocols for devel oping the geoducks fishery was to reseed the
popul ati on as we harvest them and do a lot of farm ng techniques
that the farm applicants plan on doing as individuals. W are
planning virtually the same thing on a regional basis. Al of a
sudden, we have a wall in front of us and that really bothers ne."

He thought in terns of common property law, the legislature is
contradicting itself in helping the fishery.

MR. RICK HARNESS, a Honer resident, opposed SB 141 and said his
area of Kachenmak Bay is a critical habitat area that has too nuch
devel opnent already. This proposal would cripple the ecosystem even
nore. He said they have already | ost indigenous species, such as
crabs and shrinp. Now they are concerned about shellfish being
di m ni shed because of the biomass. He noted, "W need to study what
we have so we can better nanage it."

MR. RAY ROW.AND, Aquaculture Specialist, University of Al aska,
supported the commttee’'s efforts to resolve the issue and the
general contents behind the bill. He said there is a trenendous
anount of ignorance about how this industry runs and the inpact it
has on the environnment. He expressed concern about the productivity
issue in Section 1 and said, "The potential productivity of a site
is often determned by the farners thenselves. You could have a
hi ghly productive area with a farner that's not doing a very good
job."

He said that productivity is also quite variable fromone year to
the next. He also expressed concern about the up-front public
auction. He said they had tal ked about placing sonme kind of
assessnent on harvested stock as payback to the State of Al aska as
the farmer operates that facility.

MR BOB HARTLEY, Al aska Shellfish Association, said he is an oyster
farmer in Kachemak Bay. CGenerally, the bill tries to acconplish a
nunber of things. He sees a couple of problens in Section 1 and the
requi renent that the value of the lease is to be appraised every
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five years. He wanted to know what the val ue woul d be based on and
guestioned whether it would be the value of the inproved beaches in
the area. He thought "productivity” needed clarification. He
t hought Section 3 gave thema good date to shoot for, but suggested
DCED shoul d be involved in the process since new farns woul d hel p
devel op a community. He thought it nade sense to get comunity
i nvol venent on an area wi de basis rather than statew de.

On line 19, he thought the word "interfere" should be changed to
"significantly alter” since that is the termused in regulation and
the present state mariculture | aw

M5. JULIE DECKER, Southeast Alaska Regional D ve Fisheries
Associ ation (SARDFA), thanked the committee for taking up this
i ssue.

SARDFA foresees several problens with offering | eases of
wild resources to the highest bidder. First, allow ng the
resource to go to the highest bidder often sets up a
system that is beneficial to |arge corporations and
precludes the snaller, independent business person.
Second, this formof |easing of wild stocks seens to be
followng the direction of the state of Wshington.
Pl ease allow ne to give you sonme information regarding
commercial diving and aquatic farmng of geoducks in
Washi ngton. For its comercial dive fishery, Wshington
| eases tracts of its wild geoducks on sub tidal |lands to
the highest bidder through its Departnent of Natural
Resources. This system does several things:
e It brings in approximately $30 million per year to
VWA DNR (or 80% of the ex-vessel value).
* It yields approximately $.50/per pound to the diver
(or approximately 10% ex-vessel val ue).
e It yields approxinmately $0.50/per pound to the
| easehol der (or approxi mately 10% ex-vessel val ue).
It allows |arge Chinese-owned, Canadi an conpanies
to domnate the |eases and control the geoducks
mar ket s.
e It precludes managenent by the WA Fish & wildlife
Servi ce and does not allow the commercial industry
to enploy other managenent techniques or begin
enhancenent strategies.
« It has encouraged highgrading of geoducks, which
may |lead to problens with sustainability.

SARDFA menbers believe this is exactly the opposite direction

Al aska shoul d be taking to protect the long-termsustainability of
t he geoducks resource. In the words of a SARDFA nenber, "Sone of
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the dirtiest words a geoducker can hear are DNR hi ghest bidder and
| ease. "

M5. DECKER tol d nenbers:

However, in Washington, geoducks are being successfully
farmed on private, intertidal areas, where very few, if
any, wld stocks grow. This exanple denonstrates that
wi | d geoducks are not needed for biological or financial
reasons in order to farm geoducks. The two nost
inportant factors in successful geoduck farmng are
havi ng the proper substrate and having access to seed.

Al t hough SARDFA understands the necessity to nmake
suggestions of changes, which will renedy this situation
to our satisfaction, SARDFA does not currently see a
clear solution to this problem

The next probl em SAFDFA sees in this bill is continuing
conflicts between existing users in the the geoducks
fishery. SARDFA suggests three possible solutions for
this problemthat could be inserted into these bills:

* Require that on-bottom farmng sites be
intertidal.

* Require that on-bottom farmng sites have
little stocks, for exanple, setting density
| evel s above which the site would not be
sui tabl e.

* Require that geoduck farmng sites have no
w | d stocks.

In 1997, the divers and nunicipalities in Southeast
recogni zed that with budget reductions, there was little
hope of noney being appropriated to develop the dive
fisheries. Thus, the divers and the nunicipalities
stepped forward to devel op a programin which the divers
woul d tax thensel ves and work in a partnership w th ADF&G
and ADEC to develop the fishery in an orderly and
econom cal |y beneficial manner. SARDFA is glad to report
that we are noving forward in a coordinated and
producti ve node.

Senator Torgerson, you were a supporter of our
| egislation and it is sonmething you should be pleased to
have had a part in. SARDFA hopes the aquatic farmng
industry will be one that is nutually beneficial to the
di ve industry; not destructive to it.
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MR. BOB LOEFFLER, Director, D vision of Mning, Land and Witer
DNR, thanked the commttee for taking up this issue but told
menbers DNR has a nunber of concerns with the bill. He said he
believes DNR s program works; a vast mmjority of applications get
approved. SB 141 would nake a one-tinme separate procedure for
cultures and the programis real problemis the difference between
common property resources with respect to on-bottom culture. Hi's
concern is that this bill will not solve that problem but just
establ i shes a new procedure.

MR LCEFFLER said DNR received 45 applications in 1999 and that was
after it hadn't had an opening for a nunber of years. DNR expects
to receive an average of 15 - 20 applications for nost openings. He
noted, "This is a nuch bigger program it returns about $48, 000 of
income to the state in terns of beach rentals.™

MR. LOEFFLER said DNR is concerned that the requirenents for the
state to identify locations neans it nust gather expensive site
specific environmental information that's typically gathered by the
private sector, such as stock density, water quality, water
flushing out and other site specific information. Those are the
maj or costs in DNR s fiscal note.

M5. VI JERRA, an Anchor Point resident, opposed SB 141. She said
t hey want the public access and beaches to be kept for public use
and not restricted to private uses. She thought private use m ght
be unconstitutional.

MR. MAKO HAGGERTY, a Honmer resident, opposed SB 141 for severa
reasons, one being the use of public property for private use. H's
second concern is restricting the habits of everything that eats
the clans, l|ike ducks and fish. Hs greatest concern is that this
is an end run around ADF&G in ternms of regulation and it's
dangerous territory for the legislature to be m cromanagi ng the
fisheries.

MR. DON FELL, a Honer resident, stated support for SB 141. He
believes it is a good idea to establish mariculture. He thought the
farmers shoul d have the first option and can best deci de where the
site should be, not ADF&G He thought the | anguage on line 19 was a
bit vague. He said that sonme of his neighbors are concerned with
| ost species and stated, "Kachenak Bay has been pretty well drained
of everything that |'ve seen here since | cane and it is tine to
repl ace sonme of these species rather than to continually take them
out. Seabirds have been depleted, not because of nariculture or
oyster farms; but because of eagles, which are being fed off the
spit..

MR FELL said if clamfarm ng were given a chance, his coll eagues’
concerns would be alleviated as, "The oyster farnms in this
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conmuni ty have added a permanent resource to the community. This is
the only seafood that conmes out of our bay year-round and we've
brought in over $100,000 worth of products into Honer. The end
product for local restaurants could easily be tripled."

MR. FELL said that taking public beaches is the equivalent of
limted entry. The beaches are a public resource that can be used
for all the public's good in terns of jobs.

M5. NANCY HI LLSTRAND said she has worked for 20 years in the
Division of Fisheries Rehabilitati on and Enhancenent on depl eted
stocks of salnmon. She said they instituted hatcheries, but the
enhancenment that started out as sonething good has turned into
sonething that is quite bad. It's created problens with production

di sease, predatory control, and crash prices for comercial
fisheries. She noted, "It's just the nature of the beast that we
need to have a handle on these things." R ght now they have a
processing plant, an oyster bar, a gift shop, a retail outlet and a
mai | order seafood business in Honer. Even though clans could help
their business, she thought open access taking of the clanms would
be better than mariculture.

V5. HI LLSTRAND t hought this process should go before the Board of
Fi sheries as a developing fisheries proposal, which would then go
to the local Fish and Gane Advisory conmittees and through the
public process. She noted, "Commercial fisheries, if nanaged
wi sely, can be regulated with bag limts, season limts and open
access. On-bottom intertidal dredging is sonmething there is no
handl e on. There can't be, as | saw for 20 years in the hatchery.
There were many policies in place, but still disease was allowed to
continue and the problens were trenendous. ™

V5. HI LLSTRAND concl uded by saying if the state does not followits
t hree-poi nt constitutional mandate of utilization, devel opnent, and
conservation, it’s going to be in trouble.

MR. MARK DONAHUE, a Honer resident, said he supports SB 141 with
reservations. He questions the bid process and having the
department determ ne val ues. He wi shed the state had started with
shel | fish hatcheries before fish hatcheries.

MR, DOUG MECUM Director, D vision of Conmercial Fisheries, ADF&G
sai d ADF&G has | ooked at previous versions of this bill and does
not believe the exclusive right of fishery and common use issues
have been solved with the current |anguage. He said Section 1
requires DNR to include the value of harvestable resources on the
site in determning the fair market val ue.

TAPE 01-26, SIDE A
MR MECUM sai d:
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W have simlar concerns with Section 2 in that it
inplies that a farmer has sonehow obtained a right to
harvest these wild resources on the site. W do support
the idea in Section 3(b) that sites for on-bottomfarmng
be chosen in areas where wild stocks do not exist.
Subsection (c), however, conflicts with that and allows a
farmer to apply for a site they've chosen with no such
restriction on the presence of the wild stock.

One sort of a housekeeping issue is defining what
constitutes an established commercial, subsistence or
personal use fishery. That m ght be sonmething that could
be included in the bill

ADF&G s part of it isn't so nmuch in the site selection.
One of the things we would suggest for consideration
woul d be sonet hing we have tal ked to vari ous peopl e about
and tal ked to the industry about and that is setting up a
system in areas where there essentially are no wld
stocks present. There's clearly no commopn use issue, no
constitutional roadblock. In areas where there are lots
of these resources, highly abundant geoduck clans, for
exanpl e, and perhaps that area woul d be the kind of area
that woul d be established as a commercial fishing area,
personal use and subsistence. In this gray zone or in-
bet ween zone where there's sone, but not very many,
per haps not supporting a commercial fishery, sonme sort of
a nmechanism could be established to harvest those
resources and put theminto sone sort of programreceipt
account or sonething along those lines to prepare the
site for farmng. | wuld also say that we would
certainly support your efforts to try to junpstart the
process. W'd like to work with you on suggestions to the
bill.

CHAI RVAN TORGERSON asked where the suggestions were that he asked
for two nonths ago.

MR MECUM said that they responded with sone suggestions, which are
also in aletter to the commttee.

CHAI RVAN TORGERSON asked what happened to the list of things the
department had agreed to do.

MR. MECUM said he thought they had responded to a lot of those
concerns and he would go through the list with himpoint by point.

CHAI RMAN TORGERSON said, "It's a waste of ny tine." He was
convinced that the departnent did not want to go forward with it.
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SENATOR TAYLOR asked what inpact this |egislation wuld have on the
regul ations they are in the process of submtting.

MR MECUM replied that he didn't think it would have a lot of
i npact. They have had two public workshops and extended the public
comment deadl i ne on those regul ati ons. He thought they would cone
up with very acceptabl e regul ati ons when the process was done.

SENATOR TAYLOR asked what affect he thought the regul ati ons woul d
have upon the pending litigation with the shellfish mariculture

group.

M5. SHANNON O FALLON, Departnent of Law, responded that they don't
have a ruling fromthe Superior Court judge yet. She didn't think
the regulations would have any inpact on it, but the judge's
decision could have an inpact on the regulations in regard to
access to common property resources on a farmsite. She expl ai ned
if the judge were to find that the departnent's interpretation of
the constitution is inconsistent and would find that the statutes
do allow a farner to access conmmon property resources, they would
have to | ook at changing the regulations or, "Mre than |ikely, we
woul d ask for a stay of the Superior Court decision pending appeal
to the Suprenme Court while we take this issue up.”

SENATOR TAYLOR said that was what he thought and he was concerned
that the departnment "fast tracked" the regulations with the
litigation pending, especially with sone of the allegations within
the litigation of coercion on the part of the departnment. He
t hought that maybe they should defer to the judiciary to resolve
the initial problens, "before we attenpt through either the
| egi sl ature or the departnment to conme in with a back door sol ution
that may very well preclude the findings of the judiciary."

M5. O FALLON responded:

There are a nunber of issues in the litigation, apart
fromthe common property resource and exclusive right to
fishery issues. One of the allegations was the depart nent
applied policies that weren't in regulation and,
therefore, the application of those policies is invalid.
So the pronulgation of regulations that nore fully
i npl enent the Aquatic Farm Act is a good idea. One of the
things the departnment argued to the court was to the
extent you find that we inproperly applied policies
because they weren't in regulation, the proper renedy is
not to just grant the applications. The proper renedy is
to remand the applications back to the departnment for
consi deration under the new regul ations. There are al so
sonme issues with concerns with statutory interpretation

SENATE RES COW TTEE -23- April 2, 2001



over conflicts with different fisheries, traditional
fisheries, etc. | think that in the next round of
applications these regulations will get the departnent a
| ong way towards having a snoother application process.

CHAI RMAN TOGERSON asked where the departnent's fiscal note was.

MR. MECUM responded that DNR submtted the fiscal note and it had
an RSA for a quarter of a mllion dollars going back to ADF&G
which is roughly the equivalent to what they requested |ast year
for a simlar thing.

MVR. ROGER PAI NTER, Al aska Shellfish Gowers Association,
conplinented the chairman on his attenpt to address sone of these
troubling issues. He said he is glad that the chairman said this is
a work in progress, because he has sone concerns with two sections.
In section 1 the phrase, "potential productivity,” is a very
difficult concept to define. Professor Wiland said that natura
productivity varies significantly with environnmental conditions.
It's really inadvertent, but the new | anguage would result in nuch
hi gher | ease fees for all farners, whether or not there's standing
stocks on the site. He said that he woul d get suggested | anguage in
the near future on that issue.

MR. PAI NTER poi nted out that Al aska already has the hi ghest |ease
fees for aquatic farmsites in the country and section 1 would add
to those already high costs. He added that he was gl ad the chairnman
clarified that the special process wouldn't supplant the existing
application process in section 3(c), but he was concerned with the
| ast clause on line 27 "leases for aquatic farmng sites that are
i ssued after the effective date of this Act on the basis of |ease
applications filed wth the departnment before the effective date of
the Act nmay be counted toward the satisfaction of the requirenent
established by (a) of this section.” He thought that it could nean
if he cane in with applications for another acre to add to his
farm that he would be put in the position of a conpetitive auction
on that particular site. He wasn't sure that was the intent.

MR. PAINTER said that Professor Wiland had comented earlier on
aquacul ture devel opnent zones and they are very interested in this
concept and have been trying to work with local comunities,
governnments and state agencies on furthering it. He thought it
could be enbodied in this bill as it gets toward the legislation's
obj ecti ve.

MR. PAINTER said he differed with M. Mecum in that the Al askan
Shellfish Gower's Association is not real pleased with the
regulations. He said they were pleased with the progress in
changing them "That's nuch different than being pleased with the
final product."” He explained that the regul ations started out “95%
bad” and t hey have probably corrected 75% so far.
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SENATOR TAYLOR asked what he thought about using a royalty on the
product com ng off of the ground instead of a bidding process for
| eases.

MR. PAI NTER answered that that concept is already in effect since
they do pay a fisheries business tax that is equal to what the
comercial fishermen pay that is based on the value of their
production. In addition to the | ease fees they pay, they are paying
a value on the production on the site.

SENATOR TAYLOR asked if that wasn't just a flat 3 percent. He was
tal king about a royalty that would include the |ease.

MR. PAINTER answered if it were a royalty instead of a | ease fee,
they would be very interested in pursuing it further. M. Thonas
poi nted out earlier that they are paying | ease fees on sites they
are not able to farmright now. It is a problemto get sites |ate
in the year that they are not able to use for that particular
growi ng season and having to pay |ease fees on them They are
paying | ease fees on a site that won't see profits for three or
four years.

There being no further questions or discussion, CHAl RVAN TORGERSON

adj ourned the neeting at 5:45 pm
#
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