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ACTI ON NARRATI VE

TAPE 01-24, SIDE A
Nunber 001
#SB156
SB 156- BEST | NTEREST FI NDI NG UNDER AK LAND ACT

CHAl RMVAN JCOHN TORGERSON called the Senate Resources Committee
neeting to order at 3:35 p.m and announced SB 156 to be up for
consi derati on.

SENATOR PEARCE said that SB 156 amends the Al aska Land Act to
clarify the requirenent that the Departnent of Natural Resources
prepare a single, witten Best Interest Finding for nulti-phased
devel opnent projects. In 1994, the Legislature passed SB 308 to
anend the Al aska Land Act in response to several unfavorable A aska
Suprene Court decisions that threatened the state's |easing
program She expl ai ned:
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W have a "catch-22" situation with offshore | eases on
the North Sl ope where the court tried to require a Best
Interest Finding to discuss or lay out what the inpacts
woul d be on onshore aninmals as a result of the offshore
sale. This is when they instituted phasing, because there
was really no way to guess what those m ght be, because
they didn't know if and where the devel opnent m ght be.
The legislation explicitly allowed project phasing and
preci sely defined the scope of the Best Interest Finding
determnation. Since its passage, recent court deci sions
have continued to threaten the program and the courts
have said that the Departnment is obliged, at each phase
of devel opnent, to i ssue a best interests
finding.relating to that phase before the proposed
devel opnment nay proceed.

Under SB 308, the original legislation, the Legislature
i ntended that a Best Interest Finding would be prepared
for the first phase, the disposal and subsequent phases
woul d be subject to the Departnent's approval and to
separate reviews by extensive permtting processes that
i nclude public input and scrutiny of other agencies. The
Legi slature did not intend the approval to be defined as
a Best Interest Finding determnation as the courts have
m sinterpreted. The Legislature intended the Depart nent
to exercise their discretion to inpose conditions in the
Best Interest Finding determnation, issued for the
di sposal , which would mnimze future inpacts.
Preparation of a Best Interest Finding determ nation for
every phase would be a very costly and time-consum ng
process.

SB 156 el aborates the legislative findings for phasing
under the Al aska Land Act and anends AS 38.05.035 so it
beconmes clear that DNR is required to issue a single
witten Best Interest Finding for the disposal of state
land. It also ensures the public the opportunity to
conmment at the exploration, production and transportation
phases of a project. By clarifying the Legislature's
original intent, SB 156 wIll overturn the courts

erroneous interpretation. It provides clear guidance to
the courts regarding the e legislature's policy and will
result in the avoidance of protracted litigation and
associ at ed del ays or disruptions of the state's |easing
program and devel opnent of already | eased acreage.

SENATOR PEARCE explained that the concern is if a Best Interest
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Finding is required at every phase, the cost and tine delay for
both the state and the industry would be enornmous. They want to
make sure that doesn't happen.

SENATOR KELLY asked if a public neeting was part of the Best
I nt erest Fi ndi ng.

SENATOR PEARCE said it is a very long and involved process. The
permtting processes in |ater phases al so have opportunities for
public comment.

M5. JUDY BRADY, Executive Director, Alaska G| and Gas Alliance,
supported SB 156. It nmakes it clear what the Departnent of Natural
Resources' obligation is to prepare one Best Interest Finding for
di sposal of oil and gas | ease lands. The only problemthey see with
the bill is on page 5, lines 21 - 25, the public notice section.
They don't understand what that section is trying to acconplish and
t hat woul d be inportant.

M5. MARTY RUTHERFORD, Deputy Conm ssioner, Departnment of Natural
Resources, said:

As Senator Pearce noted, in a Suprene Court decision in
Kachemak Bay Conservation vs. Departnent of Natural
Resources 2000, the court spoke to the necessity for DNR
to take a continuing hard | ook at future devel opnent on
| ease sale lands and to issue a Best Interest Finding on
each phase of a project before the proposed devel opnent
may proceed. DNR believes this interpretation was not the
intent of the legislature and this bill clarifies that
conclusion by specifying that additional Best Interest
Findings are not required in subsequent phases of a
project. Therefore, the admnistration supports this

bill. However, we woul d propose one amendnent. On page 5,
line 21, add, "If the disposal is an oil and gas
di sposal . W recommend this anmendnment, because the

primary focus of this legislation is on the oil and gas
activities. W believe that a public notice requirenent
shoul d be focused upon oil and gas and not upon other
di sposal activities that do not currently require public
notice.

Number 800

CHAl RMAN TORGERSON noted that an anmendnent woul d be offered that
woul d take care of the public notice concern.

SENATOR ELTON asked where they get the nost public invol venent and
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does it cone nostly through the permt processes or through the
Best I nterest Findings.

MS. RUTHERFORD answered that it depends on whether it's an oil and
gas activity or some other type of disposal.

SENATOR ELTON asked to start with oil and gas.

MR MARK MEYERS, Director, Division of Gl and Gas, said he thought
they had a good public input throughout the whole process, but
there is great opportunity during the Best Interest Finding. He
said there is public input prior to devel opnent, also.

SENATOR ELTON asked how close this bill cones to the constitutiona
provi sion that requires public notice and other safeguards in the
public interest in the disposal of state assets.

MS. RUTHERFORD answered that she believed it was wthin the
constitution and she believed that this anmendnent woul d conti nue
what has been the status quo for the Departnent of Natural
Resources' public processes.

SENATOR ELTON asked if she had gotten an analysis from the
Departnent of Law.

M5. RUTHERFORD said the Attorney Ceneral told the Director that the
constitution requires public notice prior to a disposal of an
interest in state lands and this provision actually deals wth
public notice of later permtting activities.

SENATOR ELTON noted | anguage on page 4, lines 9 - 11, "The Best
Interest Finding shall be based upon known information or
information that is made available to the director.” He asked what
happens if there is known information that the devel oper has, but
doesn't give to the director

M5. RUTHERFORD answered that the director is only required to
consi der known information or information that is nade available to
hi m t hrough the public process. It does not require the director to
seek out additional information.

SENATOR ELTON asked what happens in a situation in which
information isn't transmtted to the director that could affect the
Best Interest Finding, specifically if the devel oper doesn't give
pertinent information to the director. "Does that void the Best
I nterest Finding process?"

M5. MARY LUNDQUI ST, Assistant Attorney General, answered:

A failure of industry to provide information to the
director could not void a disposal or void a Best
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Interest Finding. The requirenment is placed on DNR to
consider known information or information that is nade
available to the director. The Al aska Suprene Court has
recogni zed that there is no requirenment placed on DNR to
actively go out and solicit information. A Best Interest
Fi nding would not be overturned based on not actively
goi ng out and seeking information. However, DNR s net hod
of operation is currently to widely publicize the |ease
sal es or other disposals and to consider all information
that is nade available to them

Nunber 1200

MR. KEN BOYD said he was one of the fornmer directors of the
Division of Ol and Gas. He explained that a Best Interest Finding
is really for the disposal of state |and and at that phase of the
process they are just issuing a |l ease. There is a huge process that
follows the issuance of that |ease; the lease itself is a paper
transaction. This was clearly recognized by the legislature in SB
308. The director has to consider only those things that he knows
at that tine. MR BOYD continued:

To nme, this is an extraordinarily inportant piece of
| egislation. | believe the courts have m sconstrued the
meani ng of the |egislature by saying that we have to do a
Best Interest Finding in every phase. Truly, the first
phase, when you're just issuing a |ease, you are just

doi ng a paper transaction. At subsequent phases, | think
it's inportant to realize that the state is, through all
its many agencies and all its nmany powers, gathering a

lot nore information. All the agencies, not just DNR
have the opportunity to have any questions they need to
have answered, especially at subsequent phases.

MR. JI M EASON, another forner Director for the Division of Gl and
Gas, said he was speaking on behalf of hinself today. He wanted to
shed sone historical perspective on any questions the conmttee
m ght ask. He was director during the tine when many of the
| awsuits were spawned that |ed to SB 308. He was al so working with
Senat or Pearce and others in the legislature in 1994 to try and
correct that problem He said further:

| am enbarrassed to say that we obviously didn't do it
wel | enough for the Suprene Court, but hopefully, this
time it wll work. It was the intent of the | egislature
originally to have a Best Interest Finding for the
di sposal of state interests and that is how the statutes
read before we becane involved in 1994 and that's how
they read today. But the Court, including the Suprene
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Court, apparently has nmade the judgnment in a couple of
cases that in their reading of the anmendnents that
occurred in 1994, (the ones that are before you now),
that there is an inplication that the subsequent process
after the disposal would include a detailed Best Interest
Fi ndi ng at each phase. In other words, at exploration and
at devel opnent, if you're |lucky enough to find sonething.
Based upon ny experience, we were trying not to require
additional Best Interest Findings and | believe it was
the legislature's intent that that not be required.

Under the anendnents that are proposed in SB 156, |
believe that you will correct that problem and make it
clear that one single Best Interest Finding is required.
And | believe that Senator Pearce has pointed out, and |
agree, that a nunmber of things will be acconplished if
you do that. You wll avoid sone extraordinarily tinme-
consunm ng and very expensive and costly processes that
the state would be required to undertake if it were to be
required to do Best Interest Findings at each phase. You
woul d have additional delay and uncertainty in the
devel oprment of resources and, inportant to each of you, |
believe, delay in the receipt of state revenues to
support the prograns that are inportant to all Al askans.
| encourage you to take up SB 156 and pass it. | think it
will be to the state's benefit.

SENATOR ELTON said he appreciated M. Eason's and M. Boyd's
participation, because they are nonaffiliated experts. He asked if
the words: "This act is intended to make clear that public notice
and the opportunity to conment shall be provided at each phase of
the project.” on page 4, line 12 was al ready covered under existing
regul ati ons that govern permts or is this going to require new
regul ati ons on the part of the Departnent.

MR EASON replied that he believed all the operations that occur on
oil and gas |eases are in the coastal zone. He el aborat ed:

First of all in the prelimnary phase and the Best
I nterest Finding phase, there certainly is detailed and
prescribed public notice and process for response. As a
matter of fact, the Best Interest Finding requires not
only public notice and neeting, but the preparation of a
prelimnary finding and then public notice of that and
its availability and the opportunity for people to
comrent and suggest changes, which then produces a final
Best Interest Finding for each disposal. Since the
di sposals are occurring in the coastal zone, any
activity, including geophysical prospecting, drilling of
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wells or building of facilities and structures if you
find sonmething, all go through a review for coastal zone
consi stency which involves a detailed public process.

| think that, at least in ny reading, the sponsors are
trying to make clear on page 5, lines 21 - 25, through
sonme anendnent |anguage they are proposing, that if

there's any question, it's reaffirnmed here that public
notice will take place on those subsequent phases in
either of two situations. Ether, if you re proceeding to
t he next phase, the Departnent will require notice under

regul ations, which it will adopt, if it is not covered by
noticing provisions of the Al aska Coastal Managenent

Program M perception, at least, is that this is
intended to make clear that there will be notice and if

it is not provided for now, it will be provided for under

t hi s anendnent .

SENATOR ELTON asked if he just gave the I ong answer of, "No, you
don't think that new regulations wll be required?"

MR EASON responded, "I believe today, noticing is occurring on al
| eases in every instance and it hasn't required new regul ations."

SENATOR PEARCE noted a zero fiscal note from the Departnent of
Nat ural Resources and that she had two anendnents.

SENATOR PEARCE offered a technical correction to anmendnent #1 on
page 5, line 18 to delete "a" and insert "to". She then noved
amendnent #1. There was objection for an explanation of the
anendnent .

SENATOR PEARCE expl ai ned:

This answers and the second and third piece, | hope wll
help alleviate Ms. Brady's and AOGA's concern. Wen we
passed SB 308, it was our intent that the phases - W do
a disposal or |ease sale; then you ve got an exploration
phase; you' ve got a developnent phase; you have a
transportati on phase whether you're building a pipeline
or sonme way to get the product to nmarket. So those are
t he phases. | understand Judy's concern that the | anguage
on page 5 mght be now interpreted by | aws neani ng every
little thing that m ght be done m ght be a new phase. But
that's certainly not the legislature's intent and | think
this amendnent helps clarify that. That was our intent in
SB 308. The ot her pieces of this anendnent frankly speak
to drafting errors and small changes we needed to nake.
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SENATOR LI NCOLN asked the committee to consider the meaning of the
proposed | anguage if "or" was deleted on page 5, |ine 23.

MR PATRI CK COUGHLI N, Consultant to the Senate Resources Comm ttee,
said he wanted to comment on Senator Elton's question regarding
whet her regul ati ons woul d have to be adopted. He expl ai ned:

Today everything that we're |easing has been in the
coastal zone and therefore, new phases are publicly
noticed pursuant to those regul ati ons. However, we are
now issuing |eases outside of the coastal zone and we
have a |ease sale conmng up in May for the Foothills.
Sone of that acreage is outside the coastal zone. So, the
purpose of this was to insure that for |eases that m ght
fall out of the coastal zone and, therefore, wouldn't be
subject to public notice wunder the coastal zone
provisions, there would be public notice for such
activities and those wuld be the regulations the
Depart ment woul d have to adopt.

The reason for <changing "or" to "unless" [Senator
Li ncol n's question] was because it's really neant to be
ei ther or, not both. Wen sone people read the "or" they
wer e confused and the suggestion was you either give it
by the regul ati ons adopted by the agency unless it was
begi n gi ven under the coastal zone managenent program

SENATOR PEARCE noved to anend the anendnent on page 5, line 23, to
delete "or, if" and insert "unl ess".

SENATOR ELTON noted that the answer also indicated that new
regul ations are going to be necessary if this falls outside the
coastal zone. "So, the short answer has changed a little bit."

CHAI RMAN TORGERSON sai d that anmendnment #1 had been noted and asked
if there was any further discussion. There were no objections and
anendnent #1 was adopt ed.

SENATOR PEARCE sai d she understands AOCGA's concern that there not
be a new definition of what every little piece is that m ght
require a public notice. She agrees with M. Eason that any | easing
and further phases are happening now w thout public notice. She
expl ai ned further:

However, and | hope | get a little latitude here, | never
woul d have inmagi ned that the Railroad could have nanaged
to build a termnal at the Anchorage Airport that had no
ElIS, no environnental assessnment, no public notice
requi renents, because it fell through all of the cracks
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in all of the prograns.There was never public notice
before the project was actually happening and so, there
are situations out there where we find we don't have the
bl anket that we think we have. | understand the interest
of the folks in Cook Inlet of making sure, and all of the
state, that they have public notice as these phases are
novi ng forward so they have an opportunity to testify and
provide comments. | would like to have that prescribed in
| aw as this does as opposed to have systens such as the
stake hol ders process that the governor followed on a

previous Cook Inlet lease sale that | think didn't
acconplish much and, on the other hand, was conpletely
outside of the law. So, |I'mhappy to see we are calling

for specific opportunities for that to happen.

SENATOR PEARCE offered anmendnent #2 that was requested by the
Department on page 5, line 21 which points out that this new
section is for those disposals that are oil and gas disposals.

SENATOR LI NCOLN apologized to Senator Pearce with a technical
anendnent deleting "if".

M5. RUTHERFORD sai d she was confortable with that change.

CHAI RVAN TORGERSON announced there were no further objections and
t he anendnent was adopt ed.

SENATOR HALFORD asked if there was any limtation on how long a
Best Interest Finding |asts.

M5. LUNDQUI ST answered that there is a provision in 035(e) that
deals with oil and gas | ease sal es rel easi ng under 180.

MR. MEYERS replied Best Interest Findings |ast for 10 years.

MS5. LUNDQUI ST added, "Unless substantive new information becones
avai |l abl e. Then they woul d have to do an anmendnent prior.."

SENATOR HALFORD sai d at sone point you go back and review t he Best
Interest Finding on the original gas line or the application for a
refining plant and, "it's sold to sonebody else and it goes on
forever." | just wanted to nake sure there was a limtation on it.

SENATOR ELTON noted that Senator Pearce said this would save a | ot
of tinme and energy in the Departnent for doing this and the fisca
note doesn't reflect any savings and he was assuming it would be
potential savings, because they are not now doi ng what the courts
suggested they ought to be doi ng.

M5. RUTHERFORD replied that was a correct interpretation.
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SENATOR PEARCE noved to pass CSSB 156 (RES) with the fiscal note
wi th individual recommendations. There were no objections and it
was so ordered.

#

#SB158
SB 158- REPORT: STATE PARTI Cl PATE | N NAT GAS PI PE.

CHAI RMVAN TORGERSON announced SB 158 to be up for consideration

MR. DARWN PETERSON, Staff to Senator Torgerson, explained that
comerci alization of North Slope natural gas has been one of the
| egi slature's top priorities this session. The potential benefits
of comercialization include short and |ong-term enploynent,
additional state and municipal revenues, opportunities for new
i ndustries and cheap clean energy for the state. This bill would
direct the Comm ssioner of the Departnent of Revenue to retain a
financial expert to exam ne whether the state should participate in
ei ther ownership or financing of a natural gas pipeline. The expert
woul d exam ne any benefit or detriment to a project caused by the
state's participation. In the past the state has retained financi al
experts to advise it on the possibility of the state participating
in such a project. Those reports need to be updated. The bill would
insure that the legislature participates in the preparation of the
report by:

* 1. requiring that the chairs of the Senate and House Resources
Comm ttees periodically neet with the expert to review data
and i nformati on about the report, and

e 2. requiring that the Comm ssi oner provide progress reports to
the chairs every 60 days.

The bill would require the Comm ssioner to prepare a confidential
report with recomendations addressing the state's options by
January 31, 2002 and submt it to the |egislature and the governor.

SENATOR ELTON asked why they used January 31, 2002, when they are
anticipating a report fromthe producers at the end of this year.

CHAI RVAN TORGERSON responded that he cane up with that date but
said, "Maybe we want it quicker."

COWM SSI ONER W LSON CONDON, Departnment of Revenue, said "I wll

take the responsibilities outlined in this bill, if it becones |aw
and if funds are appropriated that will allow us to enter into a
contract with a suitable party to do the work. | have no

recomrendations in terns of changes to the assignnent as reflected
inthe bill."

CHAI RMAN TORGERSON asked him what he thought of the January 31,
2002 date.
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COVMM SSI ONER CONDON replied that was his sister's birthday and it
will remind himto send her a card.

SENATOR LI NCOLN wanted to know, "If that were not your sister's
bi rt hday, would that date be good?"

COW SSI ONER CONDON replied, "Yes, it would."
SENATOR ELTON asked if it could be earlier.

COW SSIONER CONDON replied that he, "didn't want to prom se
anyt hing any earlier.”

SENATOR LINCOLN said on page 2, line 29 it says that the
"Conmm ssioner of Revenue shall contract with a qualified or
suitable firmor person qualified....to conplete this job", but the
fiscal note says the Comm ssioner would contract wth and
i nvestment banking firm for the expertise. She asked if that was
the individual they were referring to.

CHAI RVAN TORGERSON replied that it was his intent to give the
Comm ssioner as nuch latitude as possible and he had tal ked all
al ong about a banking firm that had a lot of information and
expertise in this field. But it could be a person.

SENATOR TAYLOR nopbved anendnent #1.

CHAI RVAN TORGERSON expl ai ned that the anendnent inserts another
section that says, "The state should participate in a gas pipeline
project by establishing a private corporation, which would be
conposed of Al aska residents who wi sh to becone sharehol ders, that
would own a portion of the project or assist in the construction
and operation of the project."” He explained that it was brought to
hi m by anot her nenber who wanted the opportunity to have shares
avai l abl e so that individual Al askans m ght be able to buy them

TAPE 24, SIDE B

CHAI RVAN TORCGERSON said he didn't think that woul d have much i npact
on investnment firnms or anyone else |looking at it.

CH ARVAN TORGERSON not ed there were no objections to anmendnent #1
and it was adopted.

SENATOR TAYLOR noved to pass CSSB 158(RES) from committee. There
were no objections and it was so ordered.
#

#SB164
SB 164- NO GAS PI PELI NE OVER BEAUFORT SEA
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CHAI RMAN TORGERSON announced SB 164 to be up for consideration. He
expl ained that SB 164 nekes | egislative findings saying, "W want
the North Sl ope gas for the highest utilization to be nade for in-
state usage to the maxi num- jobs and opportunities that are within
the state for value-added opportunities and adding significant
| ong-term property base for the state and the bill concludes with
making a legislative Best Interest Finding that prohibit the
Conmm ssioner fromissuing a | ease for the right-of-way over the top
until a line is built south.”

MR M CHAEL HURLEY, North American Natural Gas Pipeline Goup, said
the three conpanies in the group are BP, ExxonMbil, and Phillips
and they are, "working diligently to devel op an econom cally viabl e
project to comercialize North Slope natural gas by pipeline
t hrough Canada to the Lower 48 markets."

FERC, before it issues a Certificate of Public Conveni ence and
Necessity, requires them to analyze alternative pipeline route
options as part of the application process. This project has the
potential to be the |argest energy project in North Anmerica and
will require capital investnents in the billions of dollars. He
said their energies are used for a thorough -evaluation of
alternatives and an understanding of their relative strengths,
weaknesses, risks and rewards. Their efforts are, "focused on
creating and understanding opportunities, not prematurely
di scarding them This legislation would do the later."

MR, HURLEY said that |limting options would discourage other
investors in Al aska projects. Any Al askan projects, "nust be able
to deliver products to the market at a conpetitive cost in order to
succeed. There are many other conpeting sources of supply and
buyers will go elsewhere if a project fails in that regard. Wile
our work may show that a southern route does offer the best
conbi nati on of benefits and economc viability to Al askans, it nust
be realized that efforts to prohibit the consideration of other
devel opnent options, such as a northern route, may inpede an Al aska
natural gas project fromnoving forward."

MR. HURLEY said they were listening to the views of the Al askan
| egislature and Alaskan <citizens and were evaluating the
alternatives on the basis of seven criteria:

e OQverall project economcs
« Al askan access to gas

* Jobs for Al askans

* Revenue to the State

e Safety
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e Environnental protection
e Project timng

W do not feel that we have enough information, yet, to
make a route decision. That is the reason for our
aggressive work program this year. The effect this
| egislation will have on FERC and other agency perm:t
applications is as yet unknown.

SENATOR TAYLOR asked how this |egislation would preclude them from
anal yzing all the routes.

MR. HURLEY answered that they don't think that; they don't know
what FERC will require of themas a result of its passage.

CHAl RMAN TORCGERSON said he, "Found it difficult to believe FERC is
going to make you | ook at options when the President of the United
States and Congress has picked one. FERC doesn't have a dog in this
fight." He thought not wanting the southern route was an
i nt erconpany policy.

MR. HURLEY replied that they are approaching this as a green field
application that would require an alternative analysis as part of
t he backup of the application.

CHAl RMAN TORGERSON asked if they were ignoring the authorized
route.

MR. HURLEY replied that the lack of clarity about how the old | ans
applied and whether they still apply has caused them to push
forward as if it were a green field application.

SENATOR LI NCOLN said that she was a bit offended by his testinony
today. "To ne it suggests that we have not been diligent in our
analysis of the different routes and what's in the best interests
of the state.” She didn't think there had ever been any question
about the dedication of Al askans' access to gas and jobs, revenues
to the state, safety and environnmental protection. As far as
timng, "We would like to see that done as quickly as possible..

SENATOR LI NCOLN continued: "This Chair, 1've given himgreat kudos
for really taking the Resources Commttee through all of the
routes, to hearing the public testinmony, hearing from the
producers, to hearing from the different groups that have an
interest in this."

MR. HURLEY apol ogi zed and said it wasn't intended to offend.

MR BILL BRITT, Al aska State Pipeline Coordinator, strongly
supported SB 164. The over-the-top route is not in the state's best
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interests for the reasons sighted nor do they believe it would be
cheaper or faster due to a variety of design and permtting
consi derati ons.

However, a brief |legal review has reveal ed sone possible | egal and
constitutional issues, especially related to separation of powers.
He said they needed nore time to examne the issue. They are
concerned about the precedent of this very prescriptive statute.
They agree with the policy, but feel that they would be led to the
sanme result without the prohibition in section (b), page 3.

CHAI RVAN TORGERSON asked what the separation of powers issue he was
concerned wth.

Number 1800

MR, JACK CGRIFFIN, Supervisor of the Ol and Gas Division in the
Departnent of Law, said their |egal review has been cursory, but on
the face of the bill there is a separation of powers concern.

VWiile the legislature clearly has the constitutional
authority to establish land use policy in the first
instance, as arule it establishes that policy on | ans of
general applicability and | eaves the inplenmentation of
that policy to the executive branch. That's the approach
the legislature has chosen and is reflected in the
current Right-of-Wy Leasing Act.

SB 164, on the other hand, starts off with the general
and very legitimte policy consideration articulated by
the legislature, but then in subparagraph (b), directs
t he commi ssioner to exercise the discretion in the event
the comm ssioner sees application for a particular
project in a particular area. The problem here is not
really what the bill would do, but how it would do it.
For exanple, the legislature clearly makes the state
| ands under the Beaufort Sea a state park. The
| egi slature could clearly circunscribe the territorial
reach of the R ght-of-Wy Leasing Act so that it doesn't
reach subnerged | ands and the legislature could follow
its legitimate policy articulating not only applicable
policy considerations that nust be eval uated and applied
by the executive to inplenent this particular act. Those
woul d be nuch easier to defend.

It's possible to put an interpretive clause on section
(b) that would in effect interpret it as essentially a
elucidation on the territorial scope of the R ght-of-Way
Leasing Act. | think the problem with that particular
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interpretation, t hough, is that it ignores the
specificity with which the bill identifies the offending
project. For exanple, the conmm ssioner can still issue a
right-of-way | ease for a gas pipeline that would foll ow
the ANWR coast to Kaktovik. The pipeline goes on to
Canada and then south at the conm ssioner's discretion
has been elim nated. Conditions are [indisc.] saying
separation of powers concerns that the specificity with
which that particular project is identified raises, at
| east potentially, concerns under the United State
Comrerce Clause and under the U S. and State people's
protection cl auses.

He didn't have enough tinme to anal yze whether those concerns are
significant, but on the face of the bill they could be significant.

CHAI RVAN TORGERSON said those sanme concerns were also in the
Nort hStar agreenment in which Kachemak Bay Reserve was nade off
limts to oil and gas drilling, and that passed nuster of the
Suprenme Court. He advised M. Giffin to check it out if he had
sone free tine, but he thought it would be a waste.

SENATOR TAYLOR noved to pass SB 164 fromconmmittee with individua
reconmmendati ons. There were no objections and it was so ordered.
#

CHAI RVAN TORGERSON adj ourned the neeting at 4:45 pm
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