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ACTI ON NARRATI VE
TAPE 01-21, SIDE A
Number 001

#SB121

SB 121- Rl GHT- OF- WAY LEASI NG ACT

CHAI RVAN JOHN TORGERSON called the Senate Resources Conmittee
neeting to order at 3:47 pm and announced SB 121 to be up for
consi derati on.

M5. ANNETTE KREI TZER, staff to Senator Leman, sponsor of SB 121,
said that conmercialization of North Slope gas is a l|legislative
priority. She explained SB 121 provides certainty to any person
with rights-of-way under the state's R ght-of-Wy Leasing Act. She
expl ai ned:

If a person files an anendnent to the pipeline
application, that supposes a net increase in the anount
of acreage |eased for the right-of-way that is 10 percent
greater than the original application. That is sufficient
change subjecting the anmendnent to all the provisions of
AS 38.35. If a person files an anmendnent to a pipeline
application that proposes changes to the design of the
pi peline that would use | ess effective environnmental or
safety mtigation neasures or |ess advanced technol ogy
than in the original application, that is a substanti al
change subjecting the anmendnent to all the conditions of
AS 38.35. Wen the state calculates whether or not
addi tional state acreage nust be part of the 10 percent
calculation, it nmust exclude acreage attributable to an
amendnent of an existing right-of-way across federal
| ands originally issued by the federal government whether
or not the state or the federal governnent adm nisters
the land. Likely, that would involve an applicant
aligning wwth the federal and state rights-of-way. The
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state nust al so not count |and under a federal right-of-
way grant that has been transferred to the state for its
adm ni strati on.

Section 2 is a conformng anendnent to the conm ssioner's
anal ysis and public hearing section of the Right-of-Wy
Act. SB 121 continues the public process, but does not
[ i ndisc].

MR, JI M EASON, Foothills Pipe Lines Ltd., testified in support of
SB 121 and said the follow ng:

Let nme begin by describing Foothills and sunmarizing its
role in efforts to commercialize Alaska's North Sl ope gas
reserves. Foothills is jointly owned by Westcoast Energy
Ltd. and TransCanada PipeLines Limted, the two ngjor
pl ayers in the Canadi an gas pipeline business. Canadi an
gas accounts for al nost 20 percent of all gas consuned in
the United States and all of that gas currently nobves
through pipelines owned in whole or in part by
TrnasCanada and Westcoast. Foothills corporate mssion is
very specific - to build and operate the Al aska Natural
Gas Transportation System better known as the Al aska
H ghway Pipeline Project. Foothills was a |eader in this
proj ect, which was conceived twenty-five years ago and we
remain just as commtted today to conpleting that
proj ect.

The Al aska H ghway Pipeline Project was approved in
accordance with the Al aska Natural Gas Transportation Act
of 1976 in the U S., the 1078 Northern Pipeline Act in
Canada and the 1977 agreenent applicable to the Northern
natural gas pipeline between the two countries. As
approved, the Al aska H ghway Pipeline Project is a 4, 800-
mle international pipeline project comrencing at Prudhoe
Bay and terminating in the Mdwest and California market
areas. It is inportant to note that the southern part of
this pipeline has been constructed and is in ful
oper ati on.

A substantial amount of work in addition to constructing
the pre-built portion of the project has been conpl eted
by the Al aska H ghway Pi peline Project sponsors to date.
Significantly, anong other permts in the US., the
project holds a federal right-of-way grant issued in 1980
by the Departnent of the Interior's Bureau of Land
Managenment. That grant does not expire until Decenber
2010 and may be renewed at the request of the project
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sponsors. On state side, the project has a pending State
of Al aska right-of-way |ease application. Recently, we
have initiated discussions with state officials toward
conpl eting the pendi ng application.

| would Iike nowto turn to our specific comments on SB
121. It responds to a potential problem that has been
identified in Alaska state | aw affecting applications for
state right-of-way | eases. Specifically, AS 38.35.050(c)
currently provides that "Any amendnent to an application
is subject to all provisions of the Ri ght-of-Wy Leasing
Act applying to the original application.”

The potential problemarises fromthe fact that the words
"substantial change" as applied to an anended ri ght - of -
way |ease application are not currently defined in
statute. As a result, should any party desire to delay or
obstruct the issuance of a state right-of-way |ease, they
are free to argue that any change to an application after
it is submtted constitutes a substantial change.
Wthout clear policy direction from the |egislature,
adm ni strative appeals and litigation over which changes
are substantial are likely, with the result being that
the courts ultimately get to decide the issue on a case-
by-case basis.

SB 121 proposes a definition for substantial change that
is intended to provide clear guidance for all parties of
interest, including applicants, the reviewing and
aut hori zi ng agencies and the public. As fully expl ai ned
below, Foothills supports Senator Leman's efforts to
anmend AS 38.35.050(c) to avoid anbiguity and to m nim ze
the risk of specious litigation by providing clear
standards for determ ning whether or not changes to a
right-of-way | ease application are substantial.

W believe that defining substantial change in the
context of an amendnment of an application will provide
several inportant benefits for all projects that nust
procure a right-of-way | ease across state | ands, as well
as for the State of Al aska. These benefits include:

e Mre tinmely processing of |ease applications, especially
where much work has already been done in support of an
application; typically, an application for a major pipeline
can take as nuch as a couple of years or |onger.

e Increased certainty; and

* Reduced potential of delay in authorizing and constructing
projects of benefit to all Al askans.
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Under Senator Lenman's proposed | anguage, an anendnment to
an original application would constitute a substanti al
change in the application wunder either of two

ci rcunst ances:

« |f the anendnment proposes a |east a 10 percent net
increase in the anmount of state acreage to be | eased for
the right-of-way when conpared to the anobunt of acreage
in the original application;

« |f the anendnment proposes a change in the design of the
pi peline that would use | ess effective environnmental or
safety mtigation nmeasures or |ess advanced technol ogy
t han proposed in the original application.

We believe this approach to defining substantial change
is conpatible with the state's goals as set out in its
Ri ght - of -\Wy Leasing Act, that is, that ‘the devel opnent,
use, and control of a pipeline transportation system be
directed to mmke the maxinmum contribution to the
devel opnment of the human resources of this state, the
increase in the standard of Iliving for all of its
resident, the advancenent of existing and potenti al
sectors of its econony, the strengthening of free
conpetition in its private enterprise system and the

caref ul protection  of its inconparable natural
envi ronnent .’ Equally inportant, we believe that
incorporation of these proposed definitions will not

di m ni sh neani ngful agency and public review of an
applicant's anended right-of-way | ease application.

The proposed anendnent would further define how an
increase in state acreage would be calculated for the
pur poses of determ ning substantiality. Specifically, in
cal cul ating the percentage increase in acreage due to an
anendnent, the foll owi ng woul d each be excl uded fromthat
calculation. First, acreage attributable to an anendnent
to a right-of-way grant across federal land originally
i ssued by the federal government, whether adm nistered by
the state or federal governnent, would be excluded.
Secondly, land subject to an existing federal right-of-
way grant held by the applicant that is transferred to
the state for its adm nistration would al so be excl uded.

W believe these exclusions to be appropriate, as they
take out of the calculation land that is already subject
to a federal right-of-way | ease and | ands that may cone
to be adm nistered by the State of Alaska. Such |and
shoul d be taken out of the cal cul ati on because it would
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not have been subject to an initial state |ease
application. It includes such land in the cal cul ation of
whet her or not there has been a 10 percent increase in
t he anount of state |and covered by an application would
penalize unfairly those applicants that successfully
procured a right-of-way grant across federal |and that
subsequently cones to be admnistered by the State of
Al aska.

Number 700

SENATOR ELTON said he could see nmany reasons for getting an
anendnent, for exanple, rerouting a pipeline through a community.
If the net acreage gain on the newroute is |l ess than 10 percent,
he asked if that woul d preclude the need to do an anendnent.

MS. KREI TZER answered that it would not be considered to be a
substantial change if it was |l ess than 10 percent.

SENATOR ELTON added, "Even though it would be a substantial change
to the nei ghborhood."

M5. KRIETZER said they had discussed this scenario with the
departnment and M. Britt could speak better to the question.

MR BILL BRITT, State Pipeline Coordinator, said that Senator Elton
is correct that a rerouting of a pipeline would not be captured by
the bill in front of them

CHAI RMAN TORGERSON asked what kind of mtigation neasures a
comunity would take if it didn't want it.

MR. BRI TT responded that:

AS 38. 35 gives the conm ssioner a great anmount of power
to place stipulations on right-of-way | eases to deal wth
a variety of public health, safety and environnental
issues. So we could certainly be responsive to any
concern that came out at any one process. Their nornal
process would be to anal yze an application. Qur version
of a best interest finding is called a conm ssioner's
anal ysis and proposed decision. W public notice the
availability of that comm ssioner's analysis and proposed
decision along with [a] draft | ease and receive conments
on it through a comment period or a public hearing or
both. So we can receive coments from the public very
late in the process and alter the right-of-way |l ease in
response to those.

SENATOR ELTON said he imagined this would tilt the bal ance back
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toward the conpany that had the right-of-way in any kind of
comunity di scussion on a pipeline reroute.

MR. BRI TT responded, "It's inportant to renenber that the

di scussion is regarding an applicant, not an actual |essee. After
a lease is executed, we are dealing with different questions.
This only regards changes to an application.”

Nunmber 1000

MR. EASON added that it is inmportant to focus on the provision of
what the substantial change does that they are trying to define.
He expl ai ned:

As the statute reads today, the undefined substanti al
change triggers all the provisions of the chapter, which
quite literally means that you go back to square one and
file a new application, not just notify people of a
change in the application, and do every procedural step
that's outlined in Title 38.35. This could, again,
concei vably include steps that have gone on for 18 or
nore nonths with a very public process. | certainly stand
to be corrected, but it was ny understanding that the
intent is not to limt or change public notice so that
peopl e shoul d be aware of changes regardl ess of whet her
there are substantial changes or changes that rise to the
j udgnent of the comm ssioner as requiring public notice.
It's just a question of whether or not a change is
substantial enough to trigger all the provisions of the
chapter being required to be done again.

My understanding of the exanple you gave of rerouting
that m ght occur that brings a project closer or wwthin a
conmuni ty can happen in either of two ways. It can happen
because an applicant has requested it or it can happen
because the agencies require it. It's conceivable that an
appl i cant proposes sonething that avoids all communiti es,
but it could be determ ned for reasons of Fish and Gane
or DEC or others that the preferable route is actually
closer to the community. My belief would be that under
those circunstances, those kinds of changes would be
publicly noticed and you would have an opportunity to
di scuss them and review them in the context of the
application as well as the finding.

SENATOR ELTON asked if this had ever been an issue to his

know edge - where soneone has defined substantial change in a way
t hat has caused econom c hardship or regul atory hardshi p.
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MR. EASON replied:

M/ research of the files, and I have been able to |locate
two instances in the Pipeline Ofice's adm nistration
that actually addresses this question, one is a witten
decision affecting not the application, but an existing
conditional |ease that was issued to Yukon Pacific. In
that case, the application process had been conpl eted and
the comm ssioner had actually issued the |ease. Yukon
Paci fic came back, as | recall, sone years |ater, nmaybe a
coupl e of years or |onger, and addressed the conm ssioner
with a revised project, which increased the pipeline
pressure. | believe it increased the pipeline size. It
changed the nunber of conpression stations and it changed
the location of the conpression stations, but it was
their belief that those were not substantial changes
because the changes actually resulted in |ess |and being
used than originally proposed, even though the system
| ooked quite different. There's a witten finding that
t he comm ssioner confirned the cal culation was the issue.
If it used |ess acreage, even though there had been
changes that in your view or others' view may very wel |
signal substantial changes, but there weren't.

| believe there is another instance with, | believe it
was, Badam where two alternative pipelines were
proposed, a buried pipeline and an el evated pipeline. |
apologize, | can't renenber which one went in which
direction or whether they finally went from buried to
rai sed or raised to buried, but ny understanding is that
the pipeline office determ ned that was a substanti al
change requiring all the provisions of the chapter.

All that is sort of prelimnary to the answer from our
perspective that's probably nore inportant. In sone
respects, these projects may have not have risen in
profile to invite litigation and quite honestly, in our
review of the statutes we were surprised that this term
had been in the statute since its adoption wthout
definition. W think that the uncertainty surrounding
that is enough given the high profile nature of a project
to deliver gas from Al aska that we see it as a great risk
and we think Al askans should see it as a great risk - the
policy direction for what constitutes a substantial
change is not set so we don't have, perhaps, years of
delay by people being asked to refile and refile and
begi n the process again for whatever change may cone.
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CHAI RVAN TORGERSON asked M. Britt if he supported the bill

MR. BRI TT responded that they are neutral, but they think it's a
good idea for the legislature to define the term He said:

There are three instances they can think of that would be
captured by the bill. Two of those conme up, one is
routing and the other is a change from bel ow ground to
above ground node or vice versa and the third one that
hasn't been nentioned yet would be a change froma 12-
inch to 48-inch pipeline. Presumably that would not be
captured by these anendnents.

SENATOR TAYLOR asked if he had any ot her suggestions for the
committee with regards to routing and pipe size. "It seens odd
that we should have to do this for every aspect of the pipeline..!

M5. KREI TZER responded that they attenpted to | ook at the routing
issue and tried to deal with that problemand it just made the
probl em worse. The routing seens to be the highest concern.
Regardi ng the pipeline issue, she thought the departnent had

al ready answered that with its action in the Yukon Pacific case.
"It has already said that is not a substantial change. So we're
sort of codifying what they have already done.™

SENATOR TAYLOR said he wanted it on the record that this is based
on a previous decision.

CHAI RVAN TORGERSON asked if the original pipeline was 12 inches.

MR. EASON replied that it was sonmewhere between 42 - 48 inches.
He didn't anticipate quadrupling it. "The technol ogy is not
t here. ™

M5. KREI TZER added that a potential amendnent the committee m ght
consider to nake it clearer is on page 2, line 5 to insert, "The
acreage attributable to an anmendnent of a right-of-way originally
i ssued by the federal governnent."

CHAI RVAN TORGERSON said it already seened clear to him but they
woul d consider it, if that's what they need to do. He announced
they would hold the bill for further work.

#

#SJR15
SJR 15- CH LEAN FARVED SALMON

CHAI RMAN TORGERSON announced SJR 15 to be up for consideration

MR. | AN FI SK, staff to Senator Austerman, sponsor of SJR 15, said
he woul d answer the conmittee' s questions.
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CHAI RVAN TORGERSON stated there were a couple of letters of support
for SIR 15.

Number 1500

MR PAUL SHADURA 11, Kenai Peninsula Fishing Association, supported
SIR 15. He said they are the | argest setnet representation group in
Cook Inlet. He said they target markets all over the world, but
that is no good if they are forced out of their own markets wth
unfair practices. SIJR 15 takes a big step in protecting the
mar keting of wild Al askan sal non.

MR. JERRY MCCUNE, United Fishernmen of Al aska, said this resolution
was prepared in anticipation of a nmeeting in Florida on the pre-
Chil ean trade agreenent on March 26. He sai d:

Chile is draggi ng down everybody's price for sal non. The
last tinme there was a study, there was 3 percent
overproduction to the United States. They are fl ooding
the market and the United States with fillets. W feel
that's unfair conpetition to us. Wen they first started
they said they weren't going to put sal non on the market
at the sane tine we did, but they've gotten so big
now..The Japanese actually own a ot of the farns in Chile
now that are overproducing. W would |like to see sone
fair conpetition in that arena.

SENATOR ELTON commented that he used to troll and it's somewhat
m sl eading on page 2, lines 4 and 14 where it seens to inply to the
world that you can't get fresh sal non between the nonths of Cctober
and May. In fact, you can't get a lot of it, but it's the best
fresh salnmon you can get with the possible exception of Copper
River reds. He didn't want to propose an anendnent, but he wanted
themto acknow edge that we can get fresh sal non nost of the year

MR FISK responded that is definitely correct and out of respect to
the troll fleet, Senator Elton's comrents are wel cone.

SENATOR TAYLOR noved to pass SJR 15 fromcommttee with individua
reconmendati ons. There were no objections and it was so ordered.
#

#HIR10
HIR 10- GROUNDFI SH FI SHERI ES AND STELLER SEA LI ON

CHAI RMAN TORGERSON announced HIR 10 to be up for consideration.
REPRESENTATI VE DREW SCALZI, sponsor of HIJR 10, testified:
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Upon passage of Magnuson Stevens Fisheries Conservation
Managenment Act, fisheries in the U S. waters becane
governed by regional councils and they were set up to
make sound decisions based on biological data and
economc viability to the coastal communities. The North
Paci fic Fisheries Managenent Council has done a very good
job in managing the largest fisheries in the United
States waters, which are predomnantly carried in the
Bering Sea and @ulf of Al aska.

In 1973, the U S. Congress also passed the Endangered
Speci es Act, which was a noble attenpt to place safety
nmeasures around speci es deened threatened to the point of
extinction. The Western Steller Sea Lion in Al aska has
becone identified as such an endangered species.
Neverthel ess, the fisheries managenent by the North
Paci fic Fisheries Managenment Council was challenged in
court by G een Peace and a stay was issued in a Ninth
Crcuit Court requiring that a biological opinion to
determ ne what neasures are deenmed necessary to protect
the Steller.

The National Mrine Fisheries Service was charged with
the task of fornmulating the biological opinion [BIOP],
which set in notion a nunber of restrictions on our U S
and Al askan fisheries. In defense of NWS [National
Marine Fisheries Service], the task was to prove a
negative. That is a conclusion proving there was no
conflict between commercial fishing and the Stellar Sea
Lion and if there was a conflict, what mtigation
nmeasures they were going to use to offset that.

Four hundred and sixty-three pages of the BIOP sited
numer ous assunptions on the feeding habits of the Steller
reginme shifts that have taken place in the |last 20 years
- predation by Ocas wupon the Steller and the
identifiable conflicts between commercial fishing and the
Steller Sea Lion. In conclusion, the scientists could not
determne 100 percent cause and effect of any one
conmponent, but rather drew assunptions that many factors
may have resulted in decline of the Steller. To err on
the side of conservation, the BIOP concluded that
shutting down a large portion of our fisheries may bring
the North Pacific Fisheries Managenent Council in
conpliance with the Endangered Species Act. Frustration
with the process as the preponderance of evidence citing
the decline of the Steller could find no conclusion,
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because the evidence of NMFS was based on assunptions,
not facts, but assunptions.

This resol ution asks that we base our nanagenent on good
sci ence and concl ude a reasonabl e outcone. There nust be
a decision nade to reasonably change the sustained yield
principal of fisheries managenent in U S waters and the
assunptions that are cited in the BIOP need to be proven
and from there we'll draw a reasonable fisheries
managenent plan. To this end we are thankful to Senat or
Stevens. W are fortunate to have $3.5 nillion of federa
appropriation that has been distributed anong the
scientific comunity including the National Acadeny of
Sci ences to conduct a peer review of the Bl OP and produce
the necessary research upon which to base a legitimte
deci si on.

Dr. Bob Snmall, Marine Mammal s Coordi nator for Fish and
Gane is a nenber of the Governor's Steller Sea Lion

restoration team and wll speak about the state and
federal research that's planned. It's ironic that G een
Peace, in their effort to shut down the fisheries,

initially targeted the large factory trawl ers. These 200-
300 ft. vessels are going to be little affected by this
act at all. It's going to be the small coastal vessels
that are going to take the brunt of this - the vessels
out of Seward, Homer, Kodiak, King Cove, Sand Point,

Dutch Harbor. They are all ill equipped to fish in the
w nter waters. W know that this natural phenonenon has
altered affects on all living creatures on the earth,

i ncl udi ng manki nd hinsel f. Many civilizations have cone
and gone due to reginme shifts. All we're asking in this
resolution is that we nmanage our fisheries with good
sci ence.

SENATOR TAYLOR noved and asked for unani nobus consent to pass HIR
10 fromcommttee with individual recomendati ons. There were no
objections and it was so ordered.

#

CHAI RVAN TORGERSON adj ourned the neeting at 4:24 pm
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