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CHAI RMAN JOHN TORGERSON called the Senate Resources Conmittee
neeting to order at 3:35 pm and announced the comm ttee woul d hear
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an update by the Departnent of Law of the state's resource cases.

M5. BARBARA RITCH E, Deputy Attorney General, Departnent of Law,
said her main role today was to introduce M. Joanne G ace
Assi stant Attorney General, head of the statehood defense section

M5. JOANNE GRACE said she would focus primarily on the cases that
have undergone the nost change in the |ast year, like the Katie
John case and the G acier Bay case, which really involve all of
Sout heast Al aska. She is getting ready to file another case within
the next day or two on the roadless directive for the Tongass
Nat i onal Forest that she would conment on, also. She expl ai ned:

The Katie John case - we appealed the final judgnment in
that case exactly a year ago and after a few nonths we
asked the Ninth Grcuit to consider the case 'en banc'
rather than to consider it again with just three judges.
In the Ninth Grcuit that neans 11 judges hear the case
instead of just three judges. N nth Grcuit agreed to
hear the case en banc and we briefed it and argued it.
So we're now before the Nnth Grcuit again. | would say
we're at a really critical stage in this case not only
because it's nearing the end of its existence, but also
because having survived for 10 years, the case is now
intercepting a distinct trend in Suprene Court case |aw.

The Suprenme Court nore and nore recently has been willing
to identify and precisely define limts on Congress's
authority to interfere with traditional state functions.
The case law that's com ng out of the Supreme Court on
federal /state bal ance of power issues is nuch different
today than it was 10 years ago. So our argument in the
Kati e John case is based on one of the issues the Suprene
Court is finding particularly inportant these days. It's
called the Cear Statenent Doctrine.

Under the Clear Statenent Doctrine, a federal court wll
not assune that Congress intended to take over a
traditional state function unless Congress has nade it
unm stakably clear that's what it intends to do. So it's
absolutely plain to anyone reading the act. The reason is
that Congress will not shift the bal ance of power between
a state and the federal governnent lightly. You are not
going to assunme Congress intended to do that.

This is a doctrine that developed out of a 1991 case

called Ashcroft v. Gegory. In that case the issue
before the court was whether the M ssouri constitution
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that mandated that state judges retire at age 70 viol ated
a federal act that prohibited age discrimnation. The
court | ooked at that issue and said it's a particularly
state function to define the qualifications of state
officials, particularly state judges. |It's not sonething
the federal government normally involves itself in. The
Age Discrimnation Act had an exception in it for
appointees on a policy naking level. The court said it
is not clear whether state judges fit into this exception
or not. So we are going to refuse to find that Congress
intended to designate the qualifications of state judges
because Congress hasn't nade it absolutely clear that
that is what it intends to do. The court also didn't
seem to think that Congress would have that authority
even if that had been its intent.

So this is the doctrine we are arguing in the Katie John
case. Qur argunent is that federal takeover of fisheries
managenment on nost of Al aska's navigable waters is an
assunption of a traditional state authority and,
therefore, the court could not find that Congress had
that intent unless Congress made that unm stakably cl ear
in the | anguage of ANILCA (Al aska National Interest Land
Clainms Act).

There's a | ot of good argunent on our part that fisheries
managenent is a traditional state function. The U. S
Suprene Court has said for 150 years that states take
title to the land wunderlying navigable waters at
st at ehood because the state has dom nion over those
waters. The state has an obligation to nmanage the waters
in the resources in trust for the public for fishing and
transportation and other public uses. Therefore, the
state has an obligation to conserve those resources which
means it has an obligation to |limt uses by setting
seasons, neans and nethods, bag limts, and things |ike
t hat . That has al ways been understood to be a state
function.

So our argunent in the Katie John case in this appeal is
because this is a traditional state function, it has to
be unm stakably clear in ANILCA that Congress intended
the federal subsistence board to have authority over
navi gabl e waters where the United States has reserved a
water right. Qur position is that that 1is not
unm stakably clear in ANILCA. |If Congress had wanted to
i nclude navigable waters subject to a reserved water
right, Congress would have said that. It wouldn't have
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done it in the roundabout way that the United States has
argued. It's obviously not clear fromthe statute given
the position the parties have taken in this case.

The United States took the position in the beginning of
the litigation that the statute did not clearly include
navi gabl e waters and, in fact, took the position that it
clearly did not include navigable waters. When the
United States flipped its position three years into the
litigation, it didn't change its m nd about the clearness

of the statute. It didn't say we were wong; actually
it's absolutely clear in the statute that navigable
waters were intended to be included. It sinply said the

statute is anbiguous. W can't tell fromthe statute
whet her Congress intended to include these navigable
waters, but as a federal agency, it's our duty to
interpret this statute and resolve anbiguities - and we
think it's reasonable to interpret it to include certain
navi gabl e wat ers.

The Al aska Suprene Court in the Totenoff case found that
it was clear those navigable waters were not included in
the | anguage of the statute and that Congress did not
intend to include those waters. In the original N nth
Crcuit case, the dissenting judge, Judge Hall, | ooked at
the statute and said it's not clear that Congress
intended to include these waters. It's not our place as
judges to decide that they should be included. Congress
has to do it. Even the two judges who deci ded the case
against the state did not find the |anguage to be clear.

Those judges said we can't tell what Congress neant from
the language in statute. W can't tell what Congress
meant fromlegislative history. W'll look to the federa

agencies' interpretation. W find this federal agencies'

interpretation to be reasonabl e.

But under the Clear Statenent Doctrine that the Suprene
Court applies, it's not enough that it's a reasonable
interpretation. It has to be unm stakably clear fromthe
| anguage in statute. So that's the argunent that we've
made in this second appeal on the Katie John case. The
timng of this turned out to be fortuitous because we
argued it on Decenber 20 and only two weeks later the
United States Suprene Court issued a new decision in a
different case applying the Cear Statenent Doctrine.

That case, |'m sure you heard about it on the radio -
it's areally landmark case for states. |It's called the
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Solid Waste Services of Northern Cook County v. U S Arny

Corps of Engineers. It's a case where the issue was
whet her the Corps of Engineers has authority to regul ate
intrastate waters. In this case it was an abandoned

gravel pit where there was sone mgratory waterfow and
t he question was whether it was the Corps of ENngi neers
authority under the C ean Water Act to issue dredge and
fill permits [indisc.] to those waters. They had issued
regul ations stating that their authority extended to
intrastate waters as long as there were mgratory birds
that used that water as habitat.

The Suprene Court |ooked at the case and said it's a
traditional state function to regulate intrastate waters.
It's not clear fromlanguage of the C ean Water Act that
Congress intended these agencies to extend their
authority that far. |I1t's unclear. Also, again the court
seened to think that if Congress had nade that clear,
Congress's commerce clause authority probably didn't
extend that far. So, it refused to interpret the O ean
Water Act to give the Corps of Engineers authority to
regul ate intrastate waters.

W just think that the climate is right for the kind of
argunents we're nmaking in the Katie John case. The Court
actual |y has another case before it now under Congress's
spendi ng cl ause authority. |It's an A abama case and the
issue in that case is whether the state's English
proficiency requirement for driver's license violates
Title 6 of the Cvil R ghts Act. Again, it's a clear
statenent doctrine argunent that the state is making. It
has to be clear that Congress is intending that statute
to apply. So, this is definitely an area a lot of the
Suprene Court is focusing on. It's cutting back on the
general understandi ng of what Congress's authority is to
take over traditional state functions and it's refusing
to interpret laws to have the effect of shifting
state/federal authority unless Congress has nade it
perfectly clear that that's what it intends to do.

Not predicting that we're going to lose the Nnth Grecuit
case and, therefore, the Suprene Court is going to hear

this, but 1'm assumng the Ninth Crcuit is follow ng
this trend and is well aware that it needs to follow
Suprenme Court authority. |If it doesn't, it seens to ne

this is the kind of case that the Suprene Court woul d be
interested in hearing - partially because it involves
this issue of state/federal authority and al so because,
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at this point, it would be an en banc decision and
probably with a dissent and that's the kind of case that
the Suprene Court is nore likely to take.

Number 899

SENATOR TAYLOR t hanked her for the explanation and asked, "Judge
Hol l and' s opinion in the Babbitt case where he said that Congress
in ANILCA had not provided any authorization for creation of
regul ati ons and hoped they nust have intended to do so. That seens
directly contrary to the Clear Statenent Doctrine.”

M5. GRACE replied, "It is obviously conpletely contrary to the
Suprenme Court lawin this area and | don't believe that he had any
authority for nmaking that statenment.”

SENATOR TAYLOR responded that that was the case the Departnent
dism ssed in the final hour and asked if there is opportunity at
this juncture to reopen that and ask the judge in |light of current
| aw to reconsider that decision.

M5. GRACE answered, "The state agreed to dismss that wth
prejudice and we would not be in a position to bring that ever
again. That's not to say that the issue couldn't arise again, but
the state couldn't raise it directly in a new case."

Number 1000
SENATOR TAYLOR sai d he thought there was sonme authority and added:

An executive on behalf of the state cannot di m nish the
sovereignty of that state in their unilateral action. In
other words, the executive making the decision to
instruct the Attorney General to dismss the case
significantly inpacted the sovereignty and the equal
rights, if you will, of the people of Al aska - not only
on under their constitution, but wunder the federal
constitution. And | don't think that's an authority or a
right that an elected governor has. And | think there is
sone case |law on the subject. As a consequence, if you
could get back to ne, 1'd appreciate it, because that nmay
very well provide, if not this admnnistration, certainly
the next admnistration, the opportunity to revisit that

issue even though | realize the executive and the
attorney general consented to a dismssal of the case
against us. | don't believe they had any authority to

di m ni sh the sovereign rights of the people of the State
of Al aska by that unilateral action.

SENATOR LI NCOLN said she had been asked the follow ng question a
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nunber of tinmes and would pass it on to Ms. G ace:

As you know, Ms. Norton has been nom nated for Secretary
of Interior and listening to you describe the events that
have lead us to this point in tinme; - you know that M.
Norton was also involved in the, - I'mnot sure what the
termis, for a brief for the subsistence issue and was
gquoted in the nedia that she would not be involved in
this issue for a year. | don't know what that neans, but
if the courts don't rule in your favor, then how do you
view Ms. Norton? Should she be confirnmed? How do you
view her nom nation or her role in resolution of this
i ssue?

M5. GRACE answered that she didn't know what Ms. Norton's position
woul d be, but presumably she would be in a position to reinterpret
the law. The Departnent of Interior is not bound forever by its
position on any issue as evidenced by the fact that it changed its
position on this very issue after President Cinton was el ected.
"I woul d be sonmewhat surprised if any new adm nistrati on would do
that very lightly. | would not expect the Departnment of Interior
to change its position on this issue wthout a Ilot of
consi deration."”

SENATOR LI NCOLN asked if that was an avenue the Departnent of Law
woul d pursue.

M5. GRACE replied that the Departnent of Law woul d probably not do
that on its owm. That would be a policy choice by the governor.
She has had no indication that they would try that.

SENATOR TAYLOR noted that the governor had made statenents on the
roadl ess i ssue and asked when the Attorney Ceneral's office would
be filing suit.

M5. GRACE said the Departnment would file a conplaint tonorrow or
t he next day. She said she could summarize the case for the
comm ttee al though she hadn't worked on it personally.

CHAI RVAN TORCGERSON asked when the court finally put the Ashcroft v.
Gegory in place as the Cear Statenent Doctrine.

MS5. GRACE replied that the decision was issued in 1991:

The Suprenme Court has applied it three tinmes, because of
that decision that just canme out a couple of weeks ago.
In one decision the court found that a state's
foreclosure laws fell wunder a state's traditiona
authority and it refused to find that federal bankruptcy
| aws usurped the state's foreclosure |aws, because it
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found that the state's interest in the stability of title
to lands wthin its state was a traditional state
function and, therefore, the Cear Statenent Doctrine
should apply in that case. And then there was a case
involving the issue of whether the Anmerican wth
Disabilities Act should apply to state prisons. The
state in that case argued that the Cear Statenent
Doctrine should apply. The court said, assumng that the
Clear Statenent Doctrine should apply, we think that
state's regulation of its own prisons is a traditional
state authority. But we think the federal |aw very
clearly intends the Anmerican with Disabilities Act to
apply to state prisons.

So | think that those three cases along with the Corps of
Engi neers, the O ean Water Act case denonstrate that the
court is being fairly liberal in defining a traditional
state authority. | don't think there's really any
guestion as to whether state nmanagenent of fisheries and
navi gable waters is a state function. That is not a
tough argunent to nake. | think the court is being
fairly generous in finding state regulation in the
particular cases that have cone up to be traditional
state functions that federal |laws usurping those
functions would be a dramatic shift or enough of a shift
in state/federal authority to require Congress to be
unm st akably cl ear.

CHAI RVAN TORGERSON said he found it interesting that we're not
taking it on as a state's right issue instead of a loop hole. He
asked Ms. Grace to describe the roadl ess case.

MS. GRACE sai d:

The roadless case is based on a directive that was
published in the federal register on January 12 that
prohi bits road construction, reconstruction, and tinber
harvest in areas that are called inventoried roadl ess
areas. This nmeans for the Chugach National Forest that

98.9 percent of the forest will be closed to road
construction, reconstruction, or tinber harvest and in
the Tongass, 90 percent of it wll be. The state's

position on this is that this anmpbunts to defacto
wi | derness status of these areas by executive action.

She understands that the core of the state's clains w |l

be that the roadless directive permanently elimnates
processes for land use planning that Congress has
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requi red under federal law so that, for exanple, Congress
has provided in the WIlderness Act that there will be no
nore wlderness designation wthout Congressional
approval. Congress has provided in the National Interest
Lands Conservation Act that no public lands can be
wi thdrawn over 5,000 acres wthout Congressiona
approval. Congress has provided in the National Forest
Managenent Act that there are certain processes that the
Forest Service must go through for |and use planning
i ncl udi ng such things as considering the unique factors
of a particular forest, for exanple in the Chugach the

one mllion acres of dead spruce and the increasing
public use of the forest that mght call for increased
trails and roads. Also, | think, as | understand it,

that Act also requires that that the Forest Service
consider input fromlocal communities and fromthe state.
The Multiple Use and Sustained Yield Act requires that
the | ands be used for multiple purposes, but the roadl ess
directive is so extensive that it elimnates al nost al

uses. | think the state's conplaint is going to have two
or three other counts. It's not in a final draft at this
point, so | don't have a copy to give you, but our

intention is to file it by Wdnesday.
CHAI RVAN TORGERSON asked if she woul d be handling that case.
M5. GRACE replied that Ms. Elizabeth Barry was handling the case.
SENATOR PEARCE asked where the case would go first.

M5. GRACE replied that it's going to be filed in federal district
court in Alaska. The United States al ways gets 60 days to answer,
she said. She thought that there would al so be interveners.

Number 1603

SENATOR PEARCE asked what was the |legal status of a directive on
the federal register.

M5. GRACE replied that she didn't knowif it's a regulation or an
executive order.

SENATOR TAYLOR asked why they didn't file a direct action suit |ike
the state did in the Southeast waters case.

M5. GRACE expl ai ned that the kinds of cases the Suprene Court wll
take as regional actions, even though technically it will consider
actions between a state and the United States, are really nuch
narrower than that and usually involve boundary disputes between
states or coastal boundary disputes between a state and the United
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States. She didn't believe that was the kind of case the Suprene
Court would take as a regional action.

SENATOR TAYLOR asked if Ms. Barry was working with any of the other
western attorney generals on this issue.

M5. GRACE answered that she was working with an assi stant attorney
general who is handling the case in |Idaho, Steve Strack. She didn't
know about Washi ngton. Western states generally work together.

SENATOR TAYLOR remarked that he had been rem nded by his friends in
the placer mning business that BLM has now cone out with new
[indisc.] nmmking directives also, which may have devastating
i npacts on our placer mning industry as far as the anmount of noney
that has to be paid up front each year for a claim W set up a
bondi ng process for placer mners, but it's apparently not adequate
and we're not recognized in BLM He added, "It would be very costly
and probably drive a good portion of them out of business.” He
wanted to know if her departnment was aware of that.

M5. GRACE replied that hadn't cone to her attention, but they have
a separate section in the Attorney General's office, the Ol, Gas
and M ning Section handl es those issues.

M5. GRACE said she wanted to tal k about a Southeast |ands case.
Three mjor things have happened since the last |egislative
session. The first thing is that the Suprene Court granted the
State of Alaska's notion to take the case as an original action.
This means, essentially, they accepted the state's conplaint. She
conti nued:

The United States answered it. That happened in June.
In Cctober, the court appointed a special master to hear
evidence in the case. This is an extrenely inportant
part of the case, because the Suprene Court, even though
it will sit as an original court in rare cases, it
doesn't sit atrial. So it appoints a special nmaster to
hear the evidence that we have to present, possibly cone
up to Al aska, take a | ook at the Al exander Archi pel ago,
and take a look at Gacier Bay, and make a witten
recommendation to the Suprene Court. This kind of
reconmendation carries a lot of weight with the court.

The court appointed, in Cctober, Professor Gegory Mggs
from George Washi ngton University Law School. He has a
very inpressive resune'

Attorneys on the case are going to Washington D.C. and
nmeet the special master and go over the case.
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The third thing that happened is that we filed the notion
with the Suprene Court asking to anmend the conplaint to
add a fourth count. The Suprenme Court granted that
notion very recently. | wanted to explain this fourth
count to you because it is different than the others.
It's not a self evident kind of claim In general, this
is aquiet title action to subnerged | ands in Sout heast
Al aska. It's a boundary dispute with the United States
about where Al aska's boundaries begin and where the
United States boundaries end. In general, under the
Submerged Lands Act, a state's boundaries are neasured
fromits legal coastline. The legal coastline is defined
as the line of nmean | ow water where the coast faces the
open sea and the line demarking the seaward limt of
inland waters. Inland waters are, essentially, interna
waters of the state. One of the state's argunents in
this case is that all of the waters of the Al exander
Archi pelago are inland waters. Those are all of Al aska's
waters and the coastline skirts the western edge of the
Al exander Archi pel ago and our boundary is three mles out
fromthat |ine.

W had in our conplaint originally, a count that alleged
that all the waters of the Al exander Archipelago are
i nl and wat ers. You can see this, by the way, on the
second map in here that is | abeled exhibit 1.

The United States clains that A aska's boundaries only go
three mles out fromits natural coastline. So there are
these pockets and enclaves wthin the Al exander
Archi pel ago that are marked in red on this map that are
not state waters. Those are not within the state
boundari es of Al aska.

We had in our original conplaint a claimthat these are
inland waters because they are historic waters. The
United States Suprenme Court determ nes what are inland
waters. And the Suprene Court relies on an internationa
treaty called the International Convention on the
Territorial Contiguous Zone. It's a treaty that |ays out
rules for how countries define their boundaries vis a'
vis other countries. So, under the convention, if the
United States has historically treated waters as inl and
waters of the United States and if other foreign nations
have acqui esced in that characterization, then those are
inland waters of the state when the state becones
[indisc.] And we have evidence that the United States
treated the waters of the Al exander Archi pelago as waters
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of the United States as early as 1903 in the Al aska
Boundary arbitrati on between the United States and Canada
which was an arbitration to draw the boundary between the
United States and Great Britain. It was an arbitration
to determ ne the boundary between Al aska and Canada.

The United States took the position in that arbitration
that those were inland waters of the United States, not
open to vessels of foreign nations. Geat Britain
acqui esced in that characterization - as did Norway. W
have evidence that the United States continually took
that position until 1971 when they published these charts
t hat show t he doughnut holes. But that clai mdepends on
us essentially proving the subjective intent of the
United States. W have to prove what the United States
t hought. We have to prove that they continually thought
that and we have to prove that foreign nations agreed
with that.

So we cane up with a second theory that is conpletely
obj ective and doesn't depend on what the Untied States
t hought . This is based on the theory that Southeast
Al aska is made up of juridical bays. Juridical bays are
sinply legally defined bays. This comes from the
conventi on. Under the convention, if a bay neets the
definition of a juridical bay, then it is inland waters
owned by the state. End of the case. So, if you | ook at
the fourth map in here, the one entitled juridical bays,
you can see that you may not have realized that southeast
Al aska was made up of two | arge bays and two small bays,
but, in fact, it is. There is the north southeast bay,
that we designated in green, that goes from Cape Spencer
down to Coronation Island and the south bay is Coronation
| sl and down to Cape Fox. There is a third bay that is
Sitka Sound and the fourth bay is Cordova Bay.

If we can establish that these bays neet the definition
of juridical bay under Article 7 of the Convention, then
these are inland waters for purposes of Alaska's

boundary. The requirenents for a juridical bay are
essentially two. The first requirenent is the bays nust
be well mar ked, deepl y- penetrating i ndent ati ons

containing | and-| ocked waters. This is not a difficult
test for us to nmeet because of the islands that are in
t he nmout hs of these bays. Land-Iocked neans essentially
that the water has to be surrounded in three directions
by | and. If you ook at the water areas of Southeast
Al aska, npbst of those areas are surrounded on four sides
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by land. Also, it nust provide protection to a mariner
on at least three sides. One side can be the open sea,
but it nust provide protection on three sides. The
reason for this is that, again, the convention is an
i nternational docunent and the idea is that inland waters
are so much a part of the land of the sovereign that they
shoul d be within the boundaries of the sovereign. They
shoul dn't be considered open seas. The idea is that a
mari ner traveling in these waters woul d know t hat he had
infringed on the area of a sovereign nation

Sout heast Al aska, it seens to us, clearly neets that
definition. Coastal towns in Southeast Alaska are so
much a part of the water; there's such a close affinity
bet ween the towns of southeast Al aska and the water that
it"s ridiculous to think of this area as being anything
but wthin the boundaries of the state of Alaska. It's
O K that part of the indentation of this bay is made up
of these islands, of Kuiu Island, Mtkof Island, and
Kupreanof Island. Under the terns of the convention, if
i slands can be assimlated to the mainland, they fit that
geographic formation. |In other words, these islands are
so large and so cl ose together and have such narrow and
shall ow straights between them that the court wll
consider themto be assimlated with the mainland for
pur poses of defining these bays.

The second requirenment for defining a juridical bay is
that the bay has to neet the semcircle test. Wat that
nmeans is that the bay nust be as |large or larger than a
semcircle whose dianeter is the Iine across the nouth of
the bay. 1In this case, again, having the islands in the
nmout hs of the bay really hel ps us, because the lines that
close the bay do not have to go from headland to
headl and. They can go from headland to the island and
fromthe island to the bottom headland. So if you | ook
at the map, for exanple, the north bay we've designated,
there's only two small closing |ines. I f you add the
|l ength of those two lines together the semicircle only
needs to have a dianmeter of that length. You can see the
bays easily neet that requirenent.

The new cl ai m we have added to our case, the court has
accepted it. The special nmaster has asked us all to cone
to Washington D.C. in February and cone up with a
managenent plan for the case. W already had di scussions
with the United States and have cone to terns on what
we're thinking in terns of a schedule with the case. W
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expect that we will have a trial in the case probably, we
hope, in Anchorage, as opposed to Washington D.C. or sone
pl ace else in the sumer of 2002 or 2003 depending on
whet her part of the case is resolved on summary judgnent
just on pleadings. Then we woul d expect that the special
master would issue a report within six nonths or a year
of the trial and we woul d have briefing before the United
States Suprene Court.

Number 2039

SENATOR TAYLOR said he had been told for many years by the U S.
Forest Service representatives in Southeast that they had
docunentation which indicated that they had reserved the water
rights of the Tongass at sone point in tinme. He asked, "Pursuant
to our discussions, | requested that docunentation fromthe U S
Forest Service in July and | have had absolutely no response to ny
|l etter and wondered if you had in the discovery process."

M5. GRACE replied that they are just starting the discovery process
and hadn't received any docunents at all. She told nenbers:

W have a lot of evidence that they have not treated
these waters as if they are within the Forest Service.
The Solicitor of the Departnent of Interior issued an
opinion in the '50s saying these are not Forest Service
wat er s. W don't manage them And we have other
evi dence fromthe Statehood Act discussions and from sone
| i ght house reservations when they were rewote; | take it
from the answer that the United States filed in this
case. The only thing | can infer fromtheir answer is
that they consider the marine water of the Al exander
Archipelago to be part of the total ecosystem of the
forest. Therefore, retention of those subnmerged | ands
wer e necessary when the forest was created, because you
can't separate the waters fromthe forest for purposes of
the forest. That's about as well as | can articulate
what |'ve understood their theory to be.

SENATOR TAYLOR said he had been infornmed that this was a docunent
and not nmade up out of soneone's definition of ecosystem
Apparently, they told Ms. Grace the sane thing.

CHAl RMAN TORGERSON asked if the fourth conplaint would slow the
overall case down on our original conplaint.

M5. GRACE replied that it didn't, at all.

TAPE 01-4, SIDE B
Nunber 2320
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MS. GRACE conti nued:

The special nmaster was appointed in Cctober and we
informed the special mster and the United States
imedi ately that we intended to anmend the conplaint. He
had al ready schedul ed this case nmanagenent conference for
February and so, what we did was share our notion with
the United States ahead of time, before we filed it and
the United States | ooked it over and said we won't oppose
this if you take certain argunents out of your notion.
So, we did take the argunents out, because the non-
opposition of the United States was very inportant in
getting the Suprenme Court to grant the notion. The
Suprene Court granted the notion very quickly. It didn't
refer the notion to the special nmaster as it usually does
in these cases, | think because the United States didn't
oppose it. W don't think it slowed the case down at
all.

CHAI RMVAN TORGERSON asked if the United States was represented by
people in Alaska or in D.C

M5. GRACE replied that the United States is always represented when
it'"s in the Suprenme Court by soneone in the Solicitor Ceneral's
Ofice, the branch of the Departnent of Justice that handles
Suprene Court cases. So Jeff Maneer fromthe Solicitor Ceneral's
O fice, the person who's handling the Mcrosoft appeal before the
Suprene Court, is handling this case. And also sonebody fromthe
Appel l ate Division in Washington D.C. is handling it, an assistant
attorney general in Anchorage, Bruce Landa, who handles
environnmental cases is on the case and also the United States has
on contract another retired Departnent of Justice Attorney in San
Diego. So there's four people handling it for the United States,
one of whomis from Al aska.

M5. GRACE said that those are the federal relations litigation
cases that are active right now She wanted to comrent on sone of
| ast year's questions on 17 B easenent term nations, because that
| ooks like it's becom ng active, as well. She said:

These are easenents that were created when the federa

government conveyed |land to Native corporations. Certain
easenents were retained so that the public would have
access to publicly owned | ands and maj or wat erways. The
BLM pronul gated regul ati ons that provided that easenents
that were not being used for the purpose for which they
were created would be term nated by Decenber 18, 2001

The BLM has now begun this process and is now
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i nvestigating which easenents are not being used for the
pur pose for which they were created. The regul ati ons say
that anong other things that it wll term nate easenents
for which there were no reasonable alternative if there
is no evidence of present existing use.

This is a concern for the state for a couple of reasons.

One is that | think it's not necessarily true that
because easenents haven't been used by now or haven't
been heavily used by now, they will never be used. W

are tal king, again, about access for which there is no
reasonabl e al ternative.

The second concern is that many of these easenents have
never been nmarked or maintained and that may be a reason
why there is no evidence of present existing uses -
because BLM has never marked many of them or maintained
any of them Some of them exist only in a very
i ntangi bl e sense. So, the process right nowis that the
BLMis, at this point, |looking into present existing uses
on 17 B easenents. It wll not announce before Decenber
2001 that it intends to termnate any easenents. At that
point it will begin identifying easenents that it intends
to termnate and there will be public notice and there
w Il be a chance for comment before termnation and there
will be a chance for an appeal. Term nations will not
begin until Decenber 2002. | amsure state agencies wl |
be follow ng these termnations and we'll see what kind
of designations they make.

CHAI RVAN TORGERSON asked if she thought that policy would change
with the new adm ni stration

M5. GRACE said it depends on what cones to the attention of the
adm ni stration.

CHAI RVAN TORGERSON said he thought for them to term nate our
easenent because of non-usage is plain garbage, because they
haven't marked or defined them In sone cases, we've been barred
fromusing them

Number 2142

SENATOR HALFORD asked if there was any provision that allows for
term nati on.

MS. GRACE answered there is not and sai d:
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There is no requirenent for use to set the easenents up
to begin with. The idea was we have this public |and and
the pattern of ownership is going to change so that there
will be no way for the public to get to the public |and
or major water ways and, therefore, the United States

will retain the easenent. It was enough, according to
the Departnent of Interior Board of Land that there m ght
be sone future use. When they were created that was

enough - to find it necessary to retain the easenents,
but apparently that has no place in the decision to
termnate. Future use has no place in the decision to
term nate them

SNEATOR HALFORD said he had net with federal agents on this issue
and they were also termnating some easenents where the public |and
to be accessed by the easement was no |onger going to be public
| and. For exanple, the Native corporation that had the |and over
which the 17 B went ended up, because of other shortages and trades
back and forth, taking the parcel the access was to.

M5. GRACE answered that there was no reason for an easenent in that
ki nd of case. The Al aska BLM has informati on about these kinds of
term nations on their website. It's probably not going to be clear
whether this is sonmething to get concerned about unless we see a
proposal for term nation.

SENATOR LI NCOLN asked how many easenents she was tal ki ng about.

M5. GRACE said she had no idea and BLM probably didn't either,
since they were taking a year to figure it out.

CHAI RMAN TORGERSON sai d he had requested that information from our
State Division of Mning, Land, and Water.

SENATOR HALFORD asked if all the 17 B easenents were now cl osed as
far as the transfers nade. They had to be on the original transfer
to the Native corporations.

M5. GRACE answered if he was asking if BLMcould create an easenent
after the | and had been conveyed.

SENATOR HALFORD asked if once they wiwthdraw a 17 B easenent, it's
his understanding there's no way it ever cones back. It's a one
way process. They are reserved at the tinme of transfer and that's
the only tine it could be reserved and once the transfer occurred,
they coul d never be created again.

MS5. GRACE said that is accurate. They have to retain the federal

interest. It's theoretically conceivable that they could condemn
an easenent, but ANCSA doesn't provide for that. The process that
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BLM foresees is that after they have a final judgnent to termnate
an easenent, they'll record the disclainmer, disclaimng whatever
interest they had in the easenent. Then the private | and owner,
the native corporation will have sort of a full bundle of sticks.
At that point it would be too |ate.

SENATOR HALFORD asked "if the creation of a 17 B easenent - and we
found that RS2477s belong to basically anybody - is there any
private course of action for an individual who nay have determ ned
that they were dependent on a 17 B easenent which is proposed to be
del et ed.

M5. GRACE replied that she thought an individual who could state
sone interest in the easenent would have a cause of action

SENATOR HALFORD asked if the state woul d.

M5. GRACE answered that it's nore difficult for the state because
the state would have to allege standing to bring an action.

SENATOR HALFORD interjected, "if the parcel of public land was
state land that the 17 B easenent went to."

MS. GRACE replied,

That possibly would give the state a stronger interest.
It's difficult for the state to file a |awsuit against
the United States on behalf of the people of the state.
That's called "parens patriae.” States can do that in
general, but it's difficult to do it against the United
States, because federal courts consider the United States
to be the ultimte parens patriae and the state woul dn't
have standing to question the actions of the ultinmate
patriae - because the United States upholds the interests
of the state.

SENATOR HALFORD asked if there were sone holes in that doctrine.

M5. GRACE replied not that she knew of, "but if the state could
all ege sone state interest..!

SENATOR HALFORD said the state could have interest in selling the
| and.

M5. GRACE answered if the easenent were to state |and, we'd have a
much better case, especially if it were to a major waterway, too.

SENATOR HALFORD said the next question is "State subnerged land is
state land."
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M5. GRACE said that was right, but a najor waterway and navi gabl e
wat er are not necessarily the exact sane.

SENATOR TAYLOR asked if a parcel of state land sits on the other
side of a parcel of corporate |and and an easenent goes through
there, that would be protected under 17 B, and if that easenent is
renmoved at the request of the owner of that property, then there is
no access to cross that property or right of access to get to the
state | and.

MS. GRACE said, "Her understanding is that they are not going to
termnate easenents that lead to a conpletely isolated piece of
| and even w t hout evidence of present existing use, but they wll
term nate w thout evidence of present existing use an easenent for
which there is no reasonable alternative.”

She tried to clarify her answer by saying they will not term nate
an easenent to an isolated piece of publicly owned |and. She
t hought that neant "the only way" regardless of the |ack of
evi dence of present existing use. They will termnate for |ack of
evi dence of present existing use and easenent for which there is no
reasonabl e alternative.

SENATOR HALFORD asked, "If the state owned the nountain tops and
the only access that can ever be built into a road is a 17 B
easenent, but you could on a map at |east | ook through a series of
state owned parcels and conme down across the nmountain tops and

glaciers to get there, then they will go ahead and term nate it
because there is sone theoretical map connection. I s that what
you're talking about? I1'mtrying to get the distinction."

MS. GRACE responded that they really need to wait and see what the
BLM has in mnd. They are drawing a distinction between easenents
to isolated parcels and easenents for which there's no reasonabl e
alternative

SENATOR HALFORD asked, "If that isn't one of the criteria for the
creation of 17 Bs in the first place. He said, "I thought that in
order to get the 17 B there had to be a determination on it - that
that was necessary to have access to the public lands or public
wat ers involved. Sonme people think there were 17 Bs that should
have been, but weren't. So, you had a one-shot deal and now
there's a second shot to reduce it further."

M5. GRACE answered that it seens to her that distinction is
vul nerable to a chall enge of being arbitrary and capri ci ous.

SENATOR HALFORD asked, "If they w thdraw the easenent and take that
action and the docunents are there - and we now have basically,
because we know through the Gul kana case that we own subsurface
estate that they have transferred in patent to third parties
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because they did it before the Qul kana case went forward. Wat's
our avenue to go back?"

M5. GRACE answered, "Congress. BLM coul dn't do anything about
that. BLMis powerless, because once they have conveyed it, they
have conveyed it."

Nunber 1661

SENATOR HALFORD said that nmeans the state should be involved in the
| egal action to stop that from happeni ng.

M5. CGRACE answered that she didn't think it was happening after
@ul kana.

SENATOR HALFORD said he was tal king about 17 Bs. He used Qul kana
as an exanple of the state's subsurface rights, but once you've
transferred the full bundle of rights, BLMcan't take it back.

M5. CGRACE asked himif he thought the Departnent of Law hadn't been
sufficiently invol ved.

SENATOR HALFORD said that wasn't it. He wanted to nake sure when
it gets to the point that they are actually considering giving a
specific easenent away, that as an interest to the state of Al aska
that we be involved not after the fact, but try to enjoin the
action before it happened.

M5. GRACE answered that she thought the Departnent of Fish and Gane
and the Departnment of Natural Resources would watch these very
cl osely.

CHAI RVAN TORGERSON asked if they were involved in any 17 B
litigation right now.

M5. GRACE answered they weren't.

CHAI RVAN TORCGERSON sai d a case had been filed in Sel dovia over that
17 B easenent and asked why we aren't part of that.

MS. GRACE said she wasn't aware of it and didn't know t he answer.

CHAI RVAN TORGERSON said it had to do with notorless versus a
wal king trail fight between residents, BLM and Native corporations.

M5. GRACE said she thought she knew this situation, but she
couldn't tell himwhat their involvenent is right now

CHAI RVAN TORGERSON said that was a far-reaching one, if the state

doesn't get involved in it pretty quick. There's no solution that
he's seen besides sticking with the original agreenent.
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SENATOR TAYLOR said they could use em nent domain to acquire back
rat her than have to pay for rights-of-way across private |and.

M5. GRACE said she thought they could do that. If it's for a
public purpose, the state has that authority to take private
property as long as it's willing to pay for it.

SENATOR TAYLOR asked what woul d happen if it was transferred to a
Native corporation that my have certain restrictions on the
al i enation of that property.

M5. GRACE said that was a good question, but she didn’'t have the
answer .

CHAI RMAN TORGERSON asked if there were any further questions for
Ms. Grace. There were none.

CHAI RVAN TORGERSON adj ourned the nmeeting at 4:47 p.m
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