ALASKA STATE LEQ SLATURE
SENATE LABOR & COMVERCE COW TTEE
May 4, 2002
9: 05 am

VEMBERS PRESENT

Senat or Ben Stevens, Chair
Senat or Al an Aust er nan
Senat or John Tor gerson
Senat or Bettye Davis

MEVMBERS ABSENT
Senat or Loren Leman
COW TTEE CALENDAR

CS FOR HOUSE BILL NO 274(L&0O)

"An Act relating to the qualification of a physician used for an
enpl oyer's independent nedical exam nation and to the authority
of the Al aska Workers' Conpensation Board to provide an expedited
heari ng when an enpl oyee needs nedical treatnent; and providing
for an effective date.”

MOVED SCSHB 274(L&C) OUT OF COW TTEE

CS FOR HOUSE BILL NO 246(JUD)

"An Act relating to regulation of a person providing iInsurance
for the cost of nedical care, to confidentiality of insurance
records, to insurance hearings, to insurance fees, to annual and
quarterly statements by insurers, to nmanaged care insurance, to
taxes on insurance, to insurer certificates of authority, to risk
based capital for insurers, to wunauthorized and nonadmtted
insurers, to surplus lines insurance, to health insurance, to
life insurance, to annuity insurance, to consuner credit
insurance, to insurer liquidation, to multiple enployer welfare
arrangenments, to the Al aska Insurance CGuaranty Association, to
hospital and nedical service corporations, and to regul ation of
i nsurance producers, agents, brokers, nanagers, and adjusters;
and providing for an effective date."”

MOVED CSHB 246(JUD) OUT OF COWM TTEE
SENATE CS FOR CS FOR HOUSE BILL NO 393(L&QC)

"An Act relating to unfair and deceptive trade practices and to
the sale of business opportunities; anending Rules 4 and 73,
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Al aska Rules of Cvil Procedure; and providing for an effective
date. ™

MOVED SCSHB 393(L&C) OQUT OF COWM TTEE

CS FOR HOUSE BILL NO 499(JUD)

"An Act declaring legislative intent to reject the continuity of
enterprise exception to the doctrine of successor liability
adopted in Savage Arnms, Inc. v. Wstern Auto Supply, 18 P.3d 49
(Alaska 2001) as it relates to products liability; providing that
a successor corporation or other business entity that acquires
assets of a predecessor corporation or other business entity is
subject to liability for harmto persons or property caused by a
defective product sold or otherwi se distributed conmercially by
the predecessor only if the acquisition is acconpanied by an
agreenent for the successor to assune the liability, results from
a fraudulent conveyance to escape liability for the debts or
liabilities of the predecessor, constitutes a consolidation or
nmerger with the predecessor, or results in the successor's
becom ng a continuation of the predecessor; defining 'business
entity' that acquires assets to include a sole proprietorshinp;
and applying this Act to the sale, |ease, exchange, or other
di sposition of assets by a corporation, a limted liability
conpany, a partnership, a limted liability partnership, a
limted partnership, a sole proprietorship, or other business
entity that occurs before, on, or after the effective date of
this Act."

MOVED CSHB 499(JUD) OUT OF COWM TTEE

PREVI QUS COW TTEE ACTI ON

HB 274 - See Labor and Commerce m nutes dated 3/14/02.
HB 246 - See Labor and Commerce m nutes dated 4/30/02.
HB 393 - See Labor and Commerce m nutes dated 4/30/02.
HB 499 - No previous action to record.

W TNESS REG STER

Represent ati ve John Coghi l

State Capitol Bldg.

Juneau AK 99811

PCSI TI ON STATEMENT: Sponsor HB 274.

Representative Li sa Mirkowski
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State Capitol Bldg.
Juneau AK 99811
POSI TI ON STATEMENT: Sponsor of HB 246.

M. Bob Lohr, Director

Di vision of |nsurance

Department of Comrunity and Econonmi ¢ Devel opnent
3601 C Street, Ste. 1324

Anchorage AK 99503

POSI TI ON STATEMENT: Conment ed on HB 246.

Ms. Katie Canpbell, Life and Death Actuary

Di vision of |nsurance

Departnent of Community and Econom c Devel opnent
POB 110805

Juneau AK 99811- 0805

POSI TI ON STATEMENT: Conment ed on HB 246.

Representative Gary Stevens

State Capitol Bldg.

Juneau AK 99811

POSI TI ON STATEMENT: Sponsor of HB 393.

M. Gene Dau

AARP

Juneau AK 99801

POSI TI ON STATEMENT: Supported HB 393

Ted Pease, Atty

Burr, Pease & Kurtz

810 N St.

Anchor age AK

PCOSI TI ON STATEMENT: Supported HB 499.

M. JimPowell, Atty

550 W7th Ave.

Anchorage AK 99501- 3563

POSI TI ON STATEMENT: Opposed HB 499.

ACTI ON NARRATI VE

TAPE 02-28, SIDE A
Nunber 001
#HB274
HB 274- WORKERS' COMP: NMEDI CAL EXAM

CHAI RVAN BEN STEVENS cal | ed the Senate Labor & Conmerce Conmittee
neeting to order at 9:05 am and announced HB 274 to be up for
consi derati on.
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REPRESENTATI VE COGHI LL, sponsor of HB 274, said that it ran into
a problem with due process with the expedited hearing and that
was deleted. Now the doctors are sinply required to have a
| icense in a place where the exam nation occurs.

SENATOR TORGERSON noved to adopt the CS to HB 274, LSO 983\L
There were no objections and it was so ordered.

SENATOR AUSTERMAN npved to pass SCS HB 274(L&C) wth individua
recomrendati ons and $0 fiscal note. There were no objections and
it was so ordered.

#

#HB246
HB 246- OMNI BUS | NSURANCE BI LL

CHAI RVAN STEVENS announced HB 246 to be up for consideration

REPRESENTATI VE LI SA MJRKOASKI, sponsor, said this bill was
requested by the Division of Insurance. She said that it was much
nore conprehensive |ast year and that they had dealt with the
G amm Leach-Blighly provisions. She said the changes in terns of
policy matters are limted to two areas. The first is as they
related to multiple enployer welfare arrangenents. Essentially,
past enployee welfare benefit plans have been regulated as an
insurer. HB 246 sets up a less burdensone regulatory structure
for them The other area is issues that relate to the
confidentiality of records. HB 246 provides for confidential
information sharing arrangenents. Confidentiality provisions are
required for Alaska to remain accredited by the Nationa
Associ ation of Insurance Comm ssioners.

She said that the other provisions correct existing insurance
| aws. Essentially, the director went through the insurance
provisions and did a lot of the cleanup, addressing things I|ike
fees for late paynment of premum taxes, establishing mninmm
benefit levels for stop loss insurance contracts and for the
first tinme, it provides for an annual fee to operate as a joint
i nsurance arrangenent. It also revises the assessnent fornula for
t he guarantee fund and has nore corrections and clarifications.

SENATOR TORGERSON asked if the joint insurance arrangenents
af f ect the AM.-JAI'Ss. He al so had questions on the
confidentiality on page 36 where, "the director nay wi thhold the
rating form from public inspection for as long as the director
determines that it is necessary to protect the service
corporation" is deleted and replaced with "confidential". He

SENATE L& C COWM TTEE -4- May 4, 2002



wanted to know why they did that.

REPRESENTATI VE MJURKOWASKI replied that Director Lohr was on |ine
to answer the last question and pointed out that the joint
i nsurance arrangenents are di scussed under section 48.

MR LOHR, Director, D vision of Insurance, answered Senator
Torgerson's | ast question saying that basically there are certain
types of docunents that are invariably declared confidential by
the division including work papers from an exam nation by the
division. The degree of confidentiality associated with a case by
case determnation is not enough to satisfy other states or the
Nat i onal Association. Basically, a state that shares the contents
of an examw th other states is information that will not get out
to the public or to third parties. This |anguage is designed to
do exactly that.

SENATOR TORGERSON noted his concern was with section 58 on page
36.

MS. KATIE CAMPBELL, Life and Health Actuary, said this particul ar
provision, section 3, they put in a definition of what it
actually neans to be confidential. This provision was tightened
up a little bit, because Blue Cross/Blue Shield is the only
entity that has to file rates with the division and they're very
concerned that they're the only ones who have to file, so all the
details of the rating information are kept confidential for
proprietary reasons.

SENATOR TORGERSON asked what inpacts this has on joint insurance
arrangemnent s.

M5. CAMPBELL explained that although the division doesn't have
regul atory authority over JAl's, they are often asked to be
brought into that to do sonme work on it and there are costs
associated with it.

MR. LOHR added that basically JAI's are not in the business of
i nsur ance. The chapter t hat sets them wup states that
specifically.

However, each of the JAI's from tine to time accuses
the other ones of intruding into what is the business
of insurance, which would then becone regulated by the
division to the extent that they are going outside the
boundaries of the joint insurance arrangenent.

The expenses are born by the fee payers to the division, since
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they are entirely a fee-supported agency. So the fees are passed
on to the JAI's.

SENATOR TORGERSON asked what other JAI's the state has besides
AM_.

MR, LOHR replied that there is Al aska Public Entities |Insurance.

SENATOR TORCGERSON said this would only affect them if they step
outside of their statutory authority.

MR, LOHR replied, "That's correct. It's only if they stray into
the area of regulating activity outside of the bounds of the JAI
organi zing statute."

SENATOR TORGERSON noved to pass SCSHB 246(L& C) from conmmttee
with individual recommendations and the $0 fiscal note. There
were no objections and it was so ordered.

#

#HB393
HB 393- SALES OF BUSI NESS OPPORTUNI TI ES

CHAI RVAN STEVENS announced HB 393 to be up for consideration.

REPRESENTATI VE GARY STEVENS, sponsor, said that this is not
intended to hurt legitimte businesses at all and Avon | adies are
exenpt ed.

MR. GENE DAU, AARP, supported HB 393. He said a lot of senior
citizens are trying to supplenment their incone and adds in a
paper could be scans catch their eyes real fast. Passing HB 393
woul d hel p seniors be less vulnerable to this type of scam

M5. ClI NDY DRI NKWATER, Assistant Attorney General, said this is a
good consunmer protection piece of | egi sl ati on. From an
enforcenent perspective this bill is inportant because it
requires registration simlar to how other states deal wth
busi ness opportunities and allows the departnent to find
sonmething out about these businesses ahead of tine. They
anticipate that there would be a lot of sellers of business
opportunities who would not register. She said that this is
i nportant |egislation.

SENATOR AUSTERMAN said there was an indetermnate fiscal note
with the bill and he raised the question about what the actual
cost would be. He asked if the legislature was going to find out
how much it was going to cost next year when the departnent
requests new enpl oyees.

M5. DRI NKWATER replied that it is possible that they wll be
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asking for additional funds, but at this point they don't have a
sense of how many enforcenent actions they would have to take and
how nmany registrations there mght be. At this point, they are
anticipating they will be able to afford this because it is the
ki nd of work they do.

SENATOR AUSTERMAN said he appreciated the fact that they are
antici pating absorbing all the cost on this.

CHAIl RMAN STEVENS said he anticipated the discussion about the
$250 - $500 threshold woul d continue because Senator Lenan stil
has concerns about it. He suspected it would be rai sed again and
asked her to reiterate why they chose $250 instead of $500.

V5. DRI NKWATER replied that initially the departnent proposed a
$200 threshold because they wanted to protect as nany consuners
as possible. Qher states use a range of $200 - $500. They know
there are a nunber of fraudulent "busops” out there that have
paynent requirenents far less than even $200. Wen the House
added "an aggregate of $10,000" there was the concern that there
are scam artists bilking hundreds of people out of a relatively
smal |  amobunt of noney hoping they would sneak through |aw
enforcenment radar and people wouldn't feel like they wouldn't
have to vigorously protect their investnent. They felt at sone
point that a line has to be drawn somewhere, so they drew one
that other states had drawn.

The departnment did an informal survey to find if other states
found the $500 was reasonable or whether it should be |owered.
The uniform response was that it's best to keep the threshold
anount as | ow as possible for the reasons she al ready suggested.
In state's where there is a $500 threshol d busops will sell their
product for $495 and that sane package would be sold for $199 in
a state with a $200 t hreshol d.

The purpose of keeping it at the |lower anmount is to
throw the net as widely as they could to include as
many fraudulent sellers as possible. It seens like the
real objection to the $500 amount is from the direct
cal l ers association, but they would be exenpt under our
exenption #5. So, they wouldn't be affected by that
provi si on anyway.

SENATOR AUSTERMAN asked how many conpl aints do they get a year.

M5. DRINKWATER replied that in 2001 there were six busop
conplaints. She said they average 6 - 8 conplaints per year and
they are aware of 8 - 12 additional conplaints from Al askan
consuners that were filed with the Federal Trade Conm ssion. That
nunber mght seem low, but it is viewed as only the tip of the
i ceberg. Also, people are often surprised to find that there is a
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consuner protection unit in state governnent again. There are a
variety of reasons that people may not file conplaints currently.

SENAATOR AUTSERMAN noved to pass SCS HB 393(L&C) out of commttee
wi th individual recommendations. There were no objections and it
was so ordered.

#

#HB 499
HB 499- SUCCESSOR LIABILITY FOR PRODUCT LIABILITY

CHAI RMAN STEVENS announced HB 499 to be up for consideration

REPRESENTATI VE ROKEBERG, sponsor, said this legislation in part
overturns an Al aska Suprene Court case, at the invitation of the
court that indicated they made their ruling because the Al aska
Legi sl ature never spoke on this issue - successor liability in
tort cases of product Iliability, only. The issue before the
| egislature is, should the State of Alaska adopt the U S.
standard of "continuation of enterprise in successor liability
tort cases,” which has been dismssed by the overwhel m ng
majority. Forty-six states expressly rejected in the current
third restatenent of torts which was the 1998 edition.

HB 499 answers that question with a resounding 'no" by
adopting the four exceptions to the general rule of
successor liability, which is set forth in the third
restatenent of torts. This would make Alaska' s |aw
conformwith the rest of the country.

Section 2, (a)(4)(1),(2),(3) and (4) language are a direct quote
out of the third restatenent of tort, which provides that any
time a successor should be liable for product liability is if you
agreed to it, if there is a fraudulent conveyance, if there was a
consolidation or nerger and when the successor becones a
continuation of the predecessor or mrror continuation where
ownership of the corporation is simlar or the sane as its
succeedi ng business. The Suprenme Court accepted the mrror
continuation theory, but they also adopted the continuation of
enterprise theory, which in his study of the issue, allows the
court to do whatever they want to do in terns of applying
liability.

Justice Eastaugh said that he believed that the mnority view
coul d be adopted by the State of Al aska because there weren't any
econom c studies justifying that position otherw se. Al nost al
the other states in the Union rejected that theory and it's no
wonder there are no econom c studies. He went on to say that he
felt the accunmulated good will in any kind of a transaction
shoul d be adequate to cover any unforeseen future liabilities. He
t hought that was extraordinary.
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REPRESENTATI VE ROKEBERG said the retroactivity part of this bill
is to an on-goi ng court case.

A Kenai District Court ruling was appealed to the
Suprene Court to find out basically what the real |aw
was in the State of Alaska and the ruling in this
particular case cane in the mddle of the Cole Case
that has been renmanded back to the Kenai Superior
Court. So, it becones an issue of should the
| egislature insert itself in an existing on-going court
case. In fact, by the Suprenme Court adopting a standard
or a rule that doesn't conformto the rest of country
and apply it to sonething already happened, the Suprene
Court is retroactively applying the standard.

He submtted that the | egislature has the sane power and even the
obligation to nmake sure the law of the land is the | aw of Al aska,
al so. Another aspect is that it's very clear that in a court case
that hasn't reached its final conclusion going through the
various |levels of appeal, that there's no vested right to claim
that there's a problemof the state getting involved with this.

The final determ nation has not already occurred. So,
it's clear in the law that unless there's a judgnent
that's been fully vested, that that's a property right.
St atenents have been nade and you'll hear it that what
the state is doing is an inverse condemation. By
passing this law, we'd be making a taking of this
judgment. That's not true. What | find interesting as
an old law school dropout 1is, and a student of
constitutional law, is that the basic principle of that
was articulated by Chief Justice John Marshal in 1801
in the Schooner Peggy Case.which said unless you had a
vested right, it wasn't a taking.

MR. TED PEASE of Burr, Pease and Kurtz, Counsel for Savage Arns,
Inc., supported HB 499 in relation to their court case wth
Western Auto. This bill provides fairness and predictability
[indisc.].

| think a recitation of [case between] Arns and Western
Auto will make clear the unfairness of the Suprene
Court's ruling and the devastating effect it has on
conpanies |like Savage Arnms to purchase assets from
anot her conpany and the find out they' re subject to a
code of liability for defective product manufactured by
that other conpany, a liability that was unknown at the
time of the sale.
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MR. PEASE gave the conmittee an outline of the relevant
facts.

On April 8, 1989 Kenai, a boy nanmed Taylor was badly

infjured when a nodel 125, 22 caliber rifle
mal functi oned. That gun was manufactured in 1982 by a
conpany called Savage Industries, Inc. who had been

making firearns for sone tinme. Savage Industries sold
the gun to Western Auto and sold it a purchaser in
Maine in 1983 and then the gun went through a
successi on of owners and ended up in Kenai in the gun
shop where it was purchased by the Taylor boy's father.
On February 2, 1988, Savage |ndustries was in serious
managenent trouble and filed for chapter 11 bankruptcy.
This is before the accident ever happened. The acci dent
occurred nore than a year |ater. Savage |Industries had
gone bankrupt and had no insurance. In the neantine,
followng the chapter 11 filing, an international
publicly traded corporation called Challenger becane
interested in purchasing a substantial portion of the
assets of Savage and carrying on the gun manufacturing
business. There is a subsidiary shop called Savage
Ar s, I nc. In the sale negotiated wth Savage
I ndustries and approved by the bankruptcy court, Savage
Arms, Inc. purchased a large portion of the assets of
Savage Industries. The assets purchase included the
manuf acturing plant in Massachusetts, the Savage nane,
the core product [indisc.], but not the nodel of the
gun that injured the Taylor boy, and machinery. The
sale concluded in Novenber 1989 and Savage Arns
thereafter manufactured and sold firearns under the
Savage nane and it continues to do so today.

Now, at the tinme of the sale, no | awsuit had been filed
and neither Savage |ndustries nor Savage Arnms knew of
the accident in Kenai. Over a year after that
[indisc.], in Decenber 1990, the plaintiff, Taylor,
sued Savage | ndustries from Kenai .

TAPE 02-28, SIDE B
[ SOVE TESTI MONY WAS M SSED | N TURNI NG THE TAPE OVER]

Western Auto is insured 100% by Allstate [indisc.] and
Al'l state defended Western Auto and ultimtely settled
with the plaintiff for $5.4 mllion in June 1995. Now,
Al'l state has brought Savage Arnms into the litigation

claimng its entitled to recover the anmount of its
settlement with Taylor plus interest and costs, which
now we're told approach $20 mllion and maybe nore

They argue that Savage Arns was the successor in

SENATE L& C COWM TTEE -10- May 4, 2002



liability to Savage Industries, which was a gun
manuf acturer wunder this [indisc.] doctrine that has
been al nbst universally rejected by those states which
have considered it and which is not the |aw of Al aska
and which has been criticized and rejected by the
American Law Institute in its third restatenent of
torts product liability in section 12.

The American Law Institute is a very prestigious group
that's recognized by all the courts in the country as a
| eading authority on all kinds of |laws. They do careful
studies, collect data and cone out with restatenments, which
the Al aska Suprene Court often sites and follows (usually).
They didn't in this case. He said that none of the four
generally accepted exceptions to the successor liability,
which are adopted by the restatenent really fit the case,
making it difficult for Wstern Auto to recover indemity
from Savage Arns.

So, Allstate urged this other discredited successor
liability, called continuity of enterprise, which could
make Savage Arns |liable to Western Auto as a successor
inliability to Savage Industries.

Savage Arns was reviewed by the Al aska Suprene Court before it
proceeded at Judge Link's, who stayed the proceedings,
suggestion. The Suprenme Court accepted the petition and on March
2001 handed down the decision that adopted the al nost universally
rejected and discredited doctrine of continuity enterprise and
sent the case back to Judge Link for trial, which as set in Kena
for Novenmber 2002. HB 499 specifically disapproves and rejects
the continuity of enterprise doctrine and nakes it retroactive to
apply to the pending case. There are two reasons. This is not
accepted law in any state, including Alaska and it wll neke a
nore uniform standard for all conpanies who are in simlar
situations in the future. He cited a case in 1989 called Kichen
v. United States that said:

No person has a vested right in any rule of |aw
entitling himto insist that it shall remain unchanged
for his benefit. This is true after the suit has been
filed and continues to be true until final unreveiwable
j udgnment is obtained.

MR JIM PONELL, Attorney, said he represented Western Auto in
front of Judge Link and he continues representing Allstate and
underwriters who are the carriers for Wstern Auto and who nade
the ultinmate paynent to resolve the Kevin Taylor injury claim He
opposed HB 499 because it 1is special interest |egislation
designed to protect a group of Texas investors called Servico
Partners, who before this bankruptcy controlled all the stock
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through their various corporations and have, since the
bankruptcy, guaranteed the result to Savage Arns of any judgnent,
which is paying for this.

They are attenpting by virtue of this legislation to
use the Alaska Legislature to relieve them of their
obligation to pay for any liability com ng out of the
litigation in Kenai where Kevin Tayl or was injured.

He said the rifle was found, as a matter of |aw by Judge Link, to
be defectively manufactured and fell apart in Kevin Taylor's
hands, it spun like a baton and fell to the ground discharging a
bullet into his tenple causing him serious brain damge and
substantial paralysis fromthe m d-chest down.

Western Auto was the innocent retailer that sold the firearm
Wi t hout inspection and under Al aska law, retailers can't be held
liable for the manufacturer's faults. Wen Servico Partners sold
their interest to the current president of Savage Arns they
guaranteed if there was a judgnent of claim arising out of this
incident, they would stand good for it, but now they are
attenpting to use the legislature to make good on its prom ses.

Al so, he said it is very rare for the legislature to pass any | aw
that is retroactive. He thought it would raise constitutiona

guestions and there mght be a question of whether there is a
taking by the state of that cause of action.

10: 12 am

SENATOR TORGERSON said the last statenent in his nenorandum
states the potential liability on the part of the State of Al aska
is $14.5 million and asked how he got from $5.4 to $14.5.

MR. PONELL replied that it includes the cost of defense and the
interest rate is 10.5% per annum They have nade settlenent
offers and offers of judgnent to Savage for substantially |ess
than the amount of the liability. "If we are successful in
proving liability which exceeds those offers of judgnent, the
interest rate goes to 15.5% under the rules existing at that
tinme. "

REPRESENTATI VE ROKEBERG obj ected to M. Powell's statenent that
this is special interest legislation. "This applies to anybody,
any manufacturer."”

CHAl RMAN STEVENS said that the decision whether the legislature
should be involved in a Suprenme Court decision lies in the
Judiciary Commttee and it was his intent to nove it there.

SENATOR DAVI S noved to pass CSHB 499(JUD) with attached $0 fi scal
note from commttee with individual recommendati ons. There were
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no objections and it was so ordered.
#
CHAI RVAN STEVENS adj ourned the neeting at 10:18 am
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