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MEMBERS PRESENT

Senat or Ben Stevens, Chair
Senator Loren Leman
Senat or John Tor ger son
Senat or Bettye Davis

VEMBERS ABSENT
Senat or Al an Aust er nan
COW TTEE CALENDAR

SENATE BILL NO 280
"An Act permtting grants to certain regulated public utilities
for water quality enhancenment projects and water, wastewater, and
solid waste systens."

MOVED CSSB 280(L&C) OQUT OF COW TTEE

SENATE BI LL NO. 309
"An Act relating to actions to quiet title to, eject a person
from or recover real property or the possession of it, and to
acquisition of real property by adverse possession; and providing
for an effective date.”

MOVED CSSB 309(L&C) OUT OF COW TTEE

SENATE BI LL NO. 324
"An Act providing that a utility or electric operating entity
owned and operated by a political subdivision of the state
conpeting directly with a telecomunications wutility is not
subject to the Alaska Public Uilities Regulatory Act."

MOVED CSSB 324(L&C) OUT OF COW TTEE

SENATE BILL NO 328
"An Act requiring that a nonresident big gane hunter be
acconpani ed by a big gane guide who is providing big game hunting
services to the nonresident under a contract with the nonresident
or who is enployed by a big gane guide who has a contract to
provi de big game hunting services to the nonresident."”

MOVED SB 328 OQUT OF COW TTEE

SENATE BI LL NO. 320
"An Act relating to certain notor vehicle repairs and prohibiting
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discrimnation in notor vehicle insurance rates based on credit
rating or credit scoring; and providing for an effective date.”
SCHEDULED BUT NOT HEARD

PREVI QUS SENATE COWM TTEE ACTI ON

SB 309 — No previous action.

SB 320 — See Transportation m nutes dated 2/28/02.
SB 324 — No previous action.

SB 328 — No previous action.

W TNESS REG STER

Ms. W da Rodman

Staff to Senator Therriault

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Expl ai ned the proposed comrittee substitute
to SB 280 for the sponsor

M . Dan Easton

Director, Facility Construction and Operation

Depart ment of Environnental Conservation

410 W1 | oughby

Juneau, AK 99801-1795

POSI TI ON STATEMENT:  Answer ed questions about CSSB 280( L&C)

Senat or Gene Therri aul t

Al aska State Capitol

Juneau, AK 99801-1182

PCSI TI ON STATEMENT: Introduced SB 309 to the commttee

M. Bryan Merrell

First America Title |Insurance Co.
Anchor age, AK

POSI TI ON STATEMENT: Opposed to SB 309

M. Jon Tillinghast

Si mpson, Tillinghast, Sorenson and Longenbaugh
One Seal aska Pl aza

Juneau, AK

PCSI TI ON STATEMENT:  Supports SB 309

M. Russell Dick

Seal aska Corporation
One Seal aska Pl aza
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Juneau, AK
POSI TI ON STATEMENT:  Supports SB 309

M. Bill Cunm ngs

Assi stant Attorney General

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Expressed concerns about SB 309

M. Ji m Voet berg

Ket chi kan Public Uilities

2930 Tongass Ave.

Ket chi kan, AK

POSI TI ON STATEMENT:  Supports SB 324

Ms. Heat her G aham

No address provi ded

Anchor age, AK

POSI TI ON STATEMENT: Counsel to City of Ketchikan Tel ephone
Uilities Legislative Affairs Agency

M. Bill Stoltze

Staff to Senator Hal ford

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Testified for the sponsor of SB 328

Senator Rick Hal ford

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Expl ai ned the intent of SB 328

M. Arthur Andres

PO Box 55878

North Pole, AK 99705

POSI TI ON STATEMENT:  Supported SB 328

ACTI ON NARRATI VE

TAPE 02-10, SIDE A
Number 001

CHAI RVAN BEN STEVENS cal | ed the Senate Labor & Conmerce Conmittee
neeting to order at 1:38 p.m Senators Lenman, Torgerson, Davis
and Stevens were present. Chairman Stevens infornmed nenbers that
SB 320 would be pulled from today’'s calendar at the request of
the sponsor and would be rescheduled at a later date. He also
announced that today is Debbie Gundmann’s birthday. The first
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order of business to cone before the committee was SB 280.

#SB280
SB 280- WATER/ SEWER/ WASTE GRANTS TO UTI LI TI ES

M5. WLDA RCDVAN, staff to Senator Therriault, sponsor of the
nmeasure, inforned menbers that she was asked to subnmit a new
committee substitute (CS) to deal with the foll ow ng concerns: SB
280 woul d open up the pool of applicants too wde; and it would
allow utilities to be eligible for solid waste grants, which was
not the intent. The original bill allowed public utilities to
apply if their rates were subject to the Regul atory Conmm ssion of
Al aska (RCA). Under the proposed CS, a water and sewer utility is
eligible to apply if it serves as the primary utility for a
municipality and its rates are regulated by the RCA. The field
was not narrowed down in the CS specifically to Fairbanks because
the sponsor wanted to create an incentive to other conmunities
that want to privati ze.

In regard to the solid waste issue, the proposed CS excludes
solid waste grants by restricting eligibility to AS 46.03. 030(b)
(D-(3). On page 1, line 11, of the CS, utilities are no |onger
eligible to apply for “(4) a solid waste processing, disposal, or
resource recovery system?’”

M5. RODMAN expl ai ned one |ast change in the proposed CS bases the
grant match ratios on the population of a municipality. The
original bill based the grant match ratio on the popul ation of
the public utility service area. The change is consistent wth
current statute. She pointed out that she worked wth the
Department of Environnental Conversation (DEC) to narrow the
scope and used its definition of “primary.”

SENATOR LEMAN asked where the definition of “primary” is |ocated
in the proposed CS.

M5. RODMAN said it is not and asked M. Easton of DEC to
el aborate. She said the rationale is that “primary” is self-
explanatory in that a primary utility serves the |argest nunber
of people in a service area.

SENATOR LEMAN said it is not obvious to himin |ooking at Section
1 that the bill is restricted to water and wastewater projects
and not solid waste. He asked for clarification.

M5. RODMAN said that |anguage is in Section 3 on page 2, |ine 15.
Wth no further questions or discussion, SENATOR LEMAN noved to
adopt the proposed CS to SB 280 (Craver, 03/04/02).
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CHAI RMAN STEVENS announced that with no objection, CSSB 280(L&C)
was adopt ed.

MR. DAN EASTON, Director of Facility Construction and Operations
for DEC, informed nenbers that he worked wth Senator
Therriault’s office on the conmittee substitute. It maintains the
focus of the program on nunicipal systens, be they private or
publicly owned, as opposed to systenms serving private
devel opnents, such as trailer parks or subdivisions. One effect
of the commttee substitute is to limt the increase in the size
of the pool of eligible systens so instead of having 50 new
eligible systens, there will be one or two. That neans DEC does
not anticipate an effect on its workl oad and expects to provide a
zero fiscal note to the commttee substitute.

SENATOR LEMAN asked M. Easton his understanding of a primary
utility, for the record.

MR. EASTON said he is thinking of the Wbster’'s definition, in
ot her words, the primary utility would be the nost significant or
main utility.

SENATOR LEMAN said he could not think of any conpeting water and
sewer utilities, but both Chugach Electric and Muinicipal Light
and Power are located in Anchorage and are both significant
electrical wutilities. He could argue that both utilities could
neet the definition of primary. He asked M. Easton if he could
think of a simlar exanple in the water and sewer business.

MR. EASTON said he could not. He noted there are two utilities in
Fai r banks, but they have a comon owner so woul d not qualify.

SENATOR LEMAN conmmented that sone communities have conpeting hau
systens but DEC will have to sort out whether those conpanies
neet the definition of a primary utility and mght not even

apply.

CHAI RVAN STEVENS noted there was no further testinony or proposed
amendnent s.

SENATOR LEMAN noved CSSB 280(L&C) from committee wth a zero
fiscal note.

There being no objection, CHAIRVMAN STEVENS announced the notion
carried and that the conmttee would take up SB 309.
#

#SB 309
SB 309- ADVERSE POSSESSI ON
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SENATOR GENE THERRI AULT, sponsor of SB 309, said he was
approached after the session began about this issue. Adverse
possession is a doctrine under which a person — even a squatter
acting in bad faith - <can take another’s property wthout
conpensation by sinply possessing it. Al though the doctrine began
in the Mddle Ages under circunstances that do not apply today,
it creates an interesting policy issue so he agreed to introduce
the bill.

SB 309 Ilimts the current statute pertaining to adverse
possession to two narrow circunstances: (1) where a person has,
in good faith, occupied property under color of title for 20
years; and (2) where a property owner occupies property adjacent
to his owm |and under a reasonable, good-faith error over the
actual boundaries of his property. After reading about the
hi story of the doctrine, he decided he falls on the side of the
private property owner. Arguably, Al aska has the largest private
property owners in the nation, those being the Native
corporations. The old doctrine that requires a property owner to
keep tabs on who mght be squatting on the land m ght put the
owner at risk of losing a portion of that property. He said sone
of his constituents own property in locations that they are
unable to visit regularly. Under current doctrine, they nust nake
sure their property has not been encroached upon, otherw se risk
losing it.

1:52 p. m

SENATOR LEMAN asked the significance of increasing the tinefrane
fromseven to 20 years.

SENATOR THERRI AULT told nenbers that 20 years is an arbitrary
timeframe that was suggested to him but that he is willing to
consi der shortening that period.

SENATOR LEMAN said he would like to hear testinony on that
guestion. He believes the other provisions are reasonable and
will help limt the application of adverse possession.

CHAI RMAN STEVENS said he shares Senator Lenman’s concern
The commttee took a brief at-ease.

SENATOR THERRI AULT i nfornmed nenbers, regarding the selection of
20 years, as people from England started to purchase |and when
the country was established, it was often difficult to journey
across the ocean to check on the land so the New Engl and states
established a 20 year period of tinme. Wth the Mnifest Destiny
novenent, the nation wanted |l and to be put into productive use.,
The tinme period was shortened to allow another to take possession
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of the land if the titleholder was not using it. He noted that
ci rcunst ances have changed so the shorter tinme period no |onger
makes sense. A 20-year time period still exists in a nunber of
t he New Engl and st at es.

CHAI RVAN STEVENS suggested basing the tinmefrane on Henry VIII's
days when it was 60 years.

SENATOR LEMAN expressed concern about copying what the New
Engl and states are doing.

MR. BRYAN MERRELL, state counsel and underwiter for First
Anmerica Title Insurance Conpany, informed nenbers that SB 309 is
a doubl e-edged sword for First America. For certain types of
title insurance policies, title insurers issue coverage against
adverse possession to assure policyholders that no one can claim
adverse possession to their property. First America does a risk
eval uati on using surveys and questions directed to the | andowners
involved in the transaction. In essence, SB 309 is sonmewhat
favorable to First Anerica because it will nake it nore difficult
for soneone to raise an issue of adverse possession. However, a
cause for concern is clearing or correcting title defects that
may have occurred in the past. One of First Anerica s better
allies for assisting private |andowners who are attenpting to
insure titled real property is to suggest, in cases where old
deeds of records exist but the people who may claim those
interests cannot be tracked down or are not interested in
clearing the record, to use the doctrine of adverse possession

Li kewise, there are tines when those interests may have been
mssed or in which the underwiter decides to take a risk and
provi de insurance. If they do cone up during a title search, the
underwriter can use adverse possession as a neans to clear the

title. The restrictive nature of SB 311 will make that process
harder for people with those concerns. In his experience as a
title examner, it is a good tool to use to fix sone title
probl ens.

Regarding the timeframe, MR MERRELL said shortening it from 20
to 10 years would help. Sone of the aspects involved in the
codification of the statute would be required by the Al aska
Suprenme Court to claim adverse possession, for exanple, the
concept of having clained the right in an open and hostile way
and notoriously, which is what the Suprenme Court has determ ned.
Sonme of the other aspects, particularly the concept of paying for
the property that one is adversely possessing, are unusual. He
has not been able to do a survey to figure out where other states
fall on this issue. But, in his experience, he cannot recall any
other states being this restrictive as to the statute.
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MR. MERRELL asked nenbers to consider the need for sone folks to
be able to clear title in a state |like Al aska where there are a
lot of old interests, errors and flaws in the recording system
that make it difficult to get clear title.

CHAI RMAN STEVENS t hanked M. Merrell and called M. Dick and M.
Ti I I'i nghast.

MR,  RUSSELL DICK, Natural Resources Manager for Seal aska
Corporation, stated strong support of SB 309. Native corporations
establ i shed under the Al aska Native Clains Settlenment Act (ANCSA)
are the largest private landowners in the state of Al aska.
Sealaska is the largest private property |andower in the
Sout heast region. He noted he would address SB 309 from two
fronts: ANCSA conveyed | ands and non- ANCSA | ands.

MR. DICK said that |ands conveyed to Native corporations served
two purposes: (1) to settle Alaska Natives aboriginal clains; and
(2) to neet the social, cultural and econom c needs of Natives.
In that sense, these lands are the foundation of existence of
Native peoples and Native corporations. Recognizing that,
Congress inposed a prohibition of adverse clains against Native
lands as long as the lands remained in an undevel oped state.
Al t hough that was effective when ANCSA was first enacted, it is
i nadequate now. He does not believe Congress recognized how
expansi ve these | and bases woul d becone. Congress didn’t consider
the degree of devel opnent on these |ands nor the burden created
by having to actively patrol large renote |andhol dings. Seal aska
Cor poration has 290,000 acres of land with an entitlenent, which

wll total upwards of 350,000 acres spread throughout Southeast
Al aska. If developnent is mniml or occurs in specific areas,
the cost of patrolling the lands wll be burdensone and an

econoni ¢ waste that serves no valid public policy.

MR, DICK inforned nenbers that Sealaska Corporation has also
purchased non- ANSCA | ands. These types of lands do not maintain
the sane prohibition of adverse clains so that adverse possession
can occur regardless of whether or not they are devel oped.
Seal aska purchased a piece of property in Cordova on which a
squatter built a house. Sealaska had to spend considerable tine
and noney to evict the squatter. Had Seal aska not known the
squatter was there, a tackings issue may have arisen. I n other
words, if the squatter had lived on the land for six years at the
time of the purchase, that tinme would apply toward the seven
years required for adverse possession.

MR DICK stated that the State of Alaska has always respected
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private property rights because there is so little private
property here. The doctrine of adverse possession seens to be
inconsistent wwth the recognition of the inportance of protecting
and preserving private property ownership and its associated
rights. The only |ands subject to adverse possession in Al aska
are private property lands. He repeated that Sealaska is very
supportive of SB 309 as it goes a long way toward protecting the
rights of private property | andowners.

MR, JON TILLINGHAST, |egal counsel to Sealaska, told comittee
menbers that New Hanpshire is anong the New England states that
use or used 20 years. He said in his discussion about adverse
possession, he will put tw types of clains to the side - the
first being clains premised on color of title, neaning a person
has a deed with a problem Those are the clains M. Merrell spoke
of and SB 309 preserves those clains. The second type of clains
he would like to put aside are those involving a boundary
di spute, for exanple when a property owner built a fence in the
wrong |location 20 years earlier. SB 309 puts new restrictions on
bringing those kinds of clains. For exanple, it says a person
nmust possess the property for 20 years rather than seven.

MR, TILLI NGHAST said the heart of the bill is in Section 1, which
is ained at a person one could only call a squatter; a person
wth no claimto title who is sinply there with the hope of
staying long enough to acquire the title. He said he wll not
review the historical reasons for adverse possession, but
explained the only justification at this time for a squatter |aw
is that a squatter will make nore productive use of the |land than
the absentee | andowner. He noted that nodern courts have upheld
that doctrine. He finds the concept frightening because the state

is saying that if a private Ilandower is not meking a
sufficiently socially valuable wuse of his or her private
property, it will be given to soneone el se.

MR, TILLINGHAST said the fact that a person cannot get adverse
possession from the state or federal governnment is well

established. The state and federal governnents have argued that

it would be too burdensone to police property they own. 1In
Al aska, ANCSA regional corporations own roughly 80 mllion acres
of land: those corporations have precisely the sanme problem the
state has yet the state wishes to maintain its inmunity from
adverse possession but maintain its right to squat on private
property w thout paying. That philosophy reflects a different

val ue judgnent than Sealaska, as to the relative sanctity of

public property ownership and private property ownership. He
of fered to answer questi ons.
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SENATOR LEMAN asked M. Tillinghast to clarify whether there is a
difference between ANCSA and non-ANCSA property in the
application of adverse possession.

MR. TILLI NGHAST expl ai ned that ANCSA protects ANCSA property from
being divested by adverse possession as long as it renains
undevel oped.

SENATOR LEMAN asked if, “...sonebody could put that road in
adversel y?”

MR.  TILLINGHAST said he does not know the answer to that
questi on.

MR DICK said a nore likely scenario is that Seal aska m ght build
an advance | oggi ng road which would provide a convenient way for
a squatter to drive in.

SENATOR LEMAN asked if that ANCSA |and would not have the sane
protection as adjoining state or federal |and.

MR DICK said that is correct.

CHAI RVAN STEVENS asked how nany cases of adverse possession have
been cl ai ned agai nst ANCSA | and in the past.

MR DICK said he knows of two cases with Seal aska.

CHAI RVAN STEVENS noted no representation from other Native
corporations in the room and then asked M. Dick if he is aware
of positions fromany other corporations on this |egislation.

MR DICK said he is not.

CHAI RMAN STEVENS said he would like to get nore input fromlarge
| andowners and di scuss the 20-year issue before taking action on
the bill.

MR, BILL CUMM NGS, assistant attorney general, Departnent of Law
(DAL), said DOL is not unm ndful of the problenms with adverse
possession that Seal aska and ot her ANCSA corporations have with
| ands they acquire and mght mnimally devel op. However, DOL is
concerned that SB 309 stands the whole notion of adverse
possession on its head. In some situations, it could work to the
public’s detrinment and could be used to conmt outrages. DOL’'s
bi ggest concern is the |arge nunber of highway rights-of-way the
state clains under adverse possession. The state is currently
enbarking on a program called “gravel to paving” in which the
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state is paving many gravel roads in rural areas. The presunption
is that the state has been doing this for 20 to 30 years without
any objections so the state is assumng it has title by adverse
possession. If SB 309 conmes to pass, the state will have to re-
examne its presunption and possibly kill the program Another
exanple is a state program to build roads and put in drainage
culverts. The culverts are located within the highway right-of-
way and carry water away from the highway. The state has never
acquired any easenents below the outfall so, if SB 309 was
enacted, the state would have to go back and redo engineering
decisions that were nade up to 50 years ago, render conpensation

all after everyone in the chain of title has acquiesced to what
the state has been doing to carry off the drainage water. M.
Cumm ngs said the state needs sone way to address these very
valid public concerns.

MR CUW NGS said DOL's final concern is that SB 309 could be
used to the detrinment of the public. He cited a case naned Veazey
(ph) v. Geen, (35 P.3d 14) and said under SB 309, the plaintiff
woul d have lost. The facts of the case are as follows: a worman
was given a tract of |and by her grandnother but the deed was not
transferred; the worman spent 10 years building a house, clearing
the land and planting on it; then the grandnother advanced in age
and |ost sone of her nental faculties and went into a |and
transaction with a devel oper who acquired the property. The wonman
woul d have | ost her 10 years of |abor under this bill. He offered
to answer questions.

SENATOR LEMAN asked, regarding the drainage issue, if one goes
back 30 or 40 years when sone of the engineering decisions were
made, whether they would be barred fromclaimby Section 4 of the
bill.

MR. CUMM NGS said it is not clear. The rules that are used now
when one conbines the 10 years of use along wth the rules of
i nverse condemation, would inply the state took it a long tine
ago so nothing can be done about it now However, under SB 309,
particularly Section 1, anyone could bring an action at any tine.
He noted the need for legislation that is nmuch nore precise to
protect the state’s interests on the culverts.

SENATOR LEMAN suggested that M. Cumrmings work with conmmttee
menbers and the sponsor on ways to find ways to address the
i ssues he has rai sed.

CHAI RVAN STEVENS asked M. Cunmings his position on SB 309.

MR CUMM NGS said DOL is opposed to the bill because of what it
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does to the state’s interests.

CHAI RMAN STEVENS asked about DOL’s position on applying adverse
protection requirenents to protect private |andownership.

MR CUMM NGS replied there is roomfor inprovenent as |ong as the
changes are not too burdensone or allow for outrages.

TAPE 02-10, SIDE B

CHAI RVAN STEVENS repeated his desire to hold the bill and request
positions from other |arge | andowners.

SENATOR THERRI AULT agreed and said that this is his first tine
dealing with this area of the statutes. He said he is willing to
discuss the matter further and find |anguage to address the
i ssues rai sed.

SENATOR LEMAN expressed concern that SB 309 not overreach and
create unintended difficulties.
#

#SB 324
SB 324-PUBLI C UTI LI TI ES EXEMPT FROM REGULATI ON

CHAI RVAN STEVENS then announced the commttee would take up SB
324.

SENATOR ROBIN TAYLOR, District A gave the follow ng sponsor
st at enent .

SB 324 would ensure that the Gty of Ketchikan retains
the ability to set rates for its telephone utility in
the event it faces conpetition from another wutility
conpany. Al aska |aw provides that where a municipality
owns and operates a public utility, the nunicipality
may regulate the ternms and conditions governing the
provi sions of that public utility and has the power to
set the terns and conditions for the utility services
that they offer. That is probably obvious to everyone
because that is how we all started in Al aska, was with
towns that set up a generating plant or built a little
dam started building water lines, sewer lines, and
because they had an elected city council and they owned
the wutility, there was no need for oversight or
regul ati on by sone state entity.
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Al aska law also provides that if a municipal utility
faces conpetition, all of the nunicipalities wutilities
become fully subject to economc regulation by the
Regul atory Conmm ssion of Alaska [RCA]. The RCA may
grant an exception to this rule. Principles of fairness
and regulatory parity provide that this statute should
be anended when a municipality faces conpetition froma
t el econmuni cati ons conpany. New conpetitive providers
are subject to less regulation by the RCA  Under
federal |aw, sone new tel ecommuni cations conpanies are

not regulated at all, cellular providers as an exanple.
By contrast, if the nunicipality owned a telephone
utility becones subject to econom c regul ation by RCA,
it will be nore heavily regulated than the new entrant

that is conpeting with it because we cannot regulate
those fol ks under federal law. So, a guy cones into
your town and wants to set up a cellular system - a
wi rel ess system— he’s not regul ated because of federal
|l aw but, because he’'s conpeting wth the |[ocal
t el ephone conpany, he would now be subjected to
regul ation by RCA. And we’ ve all been here | ong enough
to go through various tel ephone wars and utility wars
and so on, that have been created and caused by
deci sions nade by the RCA or decisions that are pending
before the RCA or haven’t been nade by them and then
we end up seeing — there’s always an attenpt it seens
| i ke every year for the 18 |’ve been here — sonebody
al ways wants to reach out and touch you. In the way
they draft their legislation, they're going to reach
out and all of a sudden, all of the nunicipalities that
had been running their own utilities for years get
pulled into this regulatory schene. wel |, t he
regul atory schene can cost hundreds and hundreds of
t housands of dollars for a utility to conply with, just
on a rate change. W’ ve seen a |ot of exanples of that
even recently. | think many of us had hoped, when we
restructured the RCA, that we would not be running into
t hese huge costs for utility rate changes but they are
still ongoing and are still a major problem It’'s a
tremendous burden to cast upon a small conmmunity nerely
because sonebody wants to show up and start cherry-
pi cking a tel ephone conpany on you.

By economcally regulating the rmunicipally-owned
utility, while allowing the new entrant to set prices
W t hout regul atory oversight, the marketplace is unable
to provide the benefits of conpetition to the public.
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The new entrant will be able to set its rates based on
mar ket forces and conpetitive need while the
muni cipality which owns the utility will be required to
set its rates based on its costs through rate cases.
These cases could be expensive and tine consum ng, and
sonetinmes attract input from other interveners. The
unregul ated entity has only to price its service
slightly under the regulated rates of its conpetitor to
gain market share. Such prices are not necessarily the
| owest possible rates and are not necessarily as |ow as
the rates that wuld be given during unfettered
conpetition. And that’s in essence what we're facing
right now in Ketchikan. That’s the only reason this
bill was brought is to nmake certain that not only
Ket chi kan but other nunicipally-owned utilities that
may face sone form of conpetition don’t get drug into
this entire AKPIRG affected regulatory schene that can
t ake nmont hs and nont hs.

2:40 p.m

SENATOR LEMAN said he agrees it doesn’'t make sense that because
one utility becones regulated, all others should be unless the
concern is that funds are being shifted from one utility to
another in the case of commobn ownership. He said he al so agrees
the rate cases are expensive. He then asked, since a utility is

not regulated until it has mrket power, if it would do a
disservice to the bill to insert the word “unregul ated,” on page
2, line 4, language so that it reads:

operated by a political subdivision that conpetes with an
unr equl ated tel ecommuni cations utility.

He asked if a circunstance m ght occur where a conpeting utility
woul d becomne regul at ed.

SENATOR TAYLOR said he believes that would take a change in
federal |aw

SENATOR LEMAN said he is wondering if a conpany that is regul ated
woul d conme in to conpete even though they may not be regulated in
t hat mar ket pl ace.

SENATOR TAYLOR said he did not know.

SENATOR TORGERSON asked why the phrase “electric conpany” is
included in the bill

SENATOR TAYLOR said he believes that is what sone utilities cal
thenselves. He said it does not include telecommunications and
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speaks to not reaching out to cover all of the other utilities.

SENATOR TORGERSON poi nted out

w th

tel ecommuni cations” and he said he is not aware of

el ectric conpanies that do conpete with them

the qualifier is “that conpetes

any

SENATOR TAYLOR hoped that answer would beconme clear in later
testi nony.

VR.

Ket chi kan

JIM VCETBERG, Assistant Gty Mnager of the Gty

of

stated support for SB 324. He infornmed nenbers that he

submtted witten testinony and woul d touch on the main points.

The City of Ketchikan and the Gty of Ketchikan doing
business as Ketchikan Public Uilities owns and
oper at es sever al utilities i ncl udi ng
t el econmuni cati ons, el ectric, wat er, solid waste
coll ection and disposal, and wastewater collection and
treatment. This legislation is inportant to the city
because it allows the city to operate its utility in a
cost-effective manner and allows the city to utilize
its utilities to assist in the econom c devel opnent of
Ket chi kan. Should the city becone regul ated under the
RCA, the cost to the rate payers is estimted at around
$700, 000 annual ly, which does not include the cost of a
rate study that, for each utility, could be in the
range of $250,000. These costs include annual fees paid
to the RCA plus additional staff to perform the
increased workload under a regulated utility. These
costs would be directly passed on to our custoners
resulting in higher utility bills. Gven the economc
situation in Ketchikan, this is not the tine to
increase costs to its residents and busi nesses.

By transferring regqulatory control from a local city
council to the state RCA elinmnates the |ocal decision
maki ng process that has worked for over 50 years and it
takes away a tool to assist in econom c devel opnent.
Finally, given the advancenent of teleconmunication
technol ogy and the varying levels of regulation placed
on t el ecomruni cati on conpani es, this pr oposed
| egislation creates a |level playing field. Under
current regul ations, should a cable conpany such as GC
use its cable plant to provide telephone service in
Ket chi kan, GCI would not be regulated while Ketchikan
would be fully rate regulated. If a wreless conpany,
such as APT, were to conpete in Ketchikan, APT would be
lightly regulated and, again, Ketchikan would be fully
rate regulated. And should a conpany conpete as a
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conpetitive | ocal exchange carrier — a CLEC again, the
CLEC would be lightly regulated while Ketchi kan woul d
be fully regulated. In any case, under the current
regul ation, the playing field woul d not be |evel.

In closing I want to stress the inportance of this
relatively small change to AS 42.05.711(b)(2), to the
community of Ketchikan, and to point out that it only
affects the City of Ketchikan because we are the only
muni ci pally owned tel ephone conpany in the state, and
actually we’re only one of three, we think, nationw de.
The city looks to the state to allow it to preserve
| ocal control as it has for over 50 years and to ensure
that | ocal government has the tools it needs to better
serve our comunity and better assist in turning
Ket chi kan’ s econony around. Thank you for allow ng ne
to testify and I’'l|l address any questions you may have.

MR. VOETBERG said, in response to Senator Torgerson’s question
Section 1(b) follows the | anguage in current [statute].

SENATOR LEMAN said he noticed that “electric operating entity”
was used everywhere else in the subsections and that perhaps the
drafters decided to use “electric conpany.” He suggested nmaking
the phrase consistent throughout. He then asked M. Voetberg
whet her i nserting t he wor d “unreqgul at ed” before
“t el ecommuni cations conpany” would do any disservice to what he
is trying to acconplish. He cormented that M. Voetberg expressed
concerned about an unregulated conmpany conming in and conpeting
with the Ketchikan utility. However, once they get narket share
t hey woul d becone a regulated utility.

MR. VOETBERG said he was not certain about the market share
issue. He noted there are various levels of regulation, for
exanple, a wreless conmpany is |ooking at providing telephone
service to Ketchikan custonmers through a wreless system The
wirel ess conpany is regulated but not fully rate regulated. To
his understanding, “fully rate regulated” neans that costs and
revenues have to match. If not fully rate regul ated, one can set
and submt rates to the RCA, which does not make sure the costs
and revenues bal ance each other. He suggested inserting the word
“unregul ated” wll not address the issue in Ketchikan. He asked
t hat Heat her Graham address this issue on the City of Ketchikan's
behal f.

SENATOR LEMAN said the goal is a level playing field and that
there mght be a nore artful way to get there.

MR, VOETBERG said the Gty of Ketchikan has considered several
versions of this and found SB 324 to be the closest to the |evel
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playing field that it can cone.

M5. HEATHER GRAHAM |egal counsel to the Cty of Ketchikan
tel ephone wutilities division, said that when a new telecom

conpany seeks to provide service and market, it is never fully
rate regul ated. Therefore, at nost, it would be required to post
a tariff of its prices. It is not subject to full rate

regul ation, which means the RCA would carefully evaluate and
review all of the new entrants and require them to charge a
certain rate based on their costs. The new entrant can charge
whatever it wi shes and can raise and lower its rates at will. By
contrast, if the existing law is applied to Ketchi kan wi thout an
exenption, the City of Ketchikan would be required to go through
an exhaustive rate setting process that takes a lot of tine and
is very expensive. The city would not be able to raise and | ower

its rates at will. In effect, it would be hanstrung and woul d be
unabl e to conpete effectively with a new entrant because the new
entrant will either be unregulated or |lightly regulated. She

expl ained that lightly regul ated neans the new entrant woul d have
to get a certificate fromthe RCA, a mnor matter, and agree to
post tariffs. She maintained that M. Voetberg has accurately
reflected why the City of Ketchi kan supports SB 324.

SENATOR LEMAN asked at what stage a new entrant woul d becone rate
regul ated and whether it is related to market share.

M5. CGRAHAM said there is no threshold at which point a new
entrant would becone fully rate regulated. She noted the best
exanple in Anchorage is GCl. GCl has acquired 40 percent or nore
of the local exchange narket in Anchorage but is not fully rate
regul ated. The incunmbent, ACS, is fully rate regul at ed.

SENATOR LEMAN asked Ms. Grahamif she coul d suggest |anguage that
woul d provide a level playing field.

M5. GRAHAM sai d she does not believe a change is necessary.

MR. HOMRD GARNER, Executive Vice President of Alaska Power and
Tel ephone (APT) Conpany, and an officer of the Al aska Tel ephone
Conpany, a subsidiary, inforned nenbers that APT owns the
wirel ess conpany in Ketchikan. APT has been a nenber of the
Ket chi kan comunity for a substantial anmount of tinme and has a
| arge investnent there. APT opposes SB 324 for several reasons,
the primary one being that there is a ready solution available to
the Gty of Ketchikan. A mechanismis available to the Cty to
apply for an exenption fromthe RCA. He has worked with the RCA
for over 10 years as APT has extensive regulated operations on
both the electric and tel ephone side. He does not believe the
process to be as difficult as earlier testinony indicated. The
RCA does a reasonable job of protecting the public interest. He
mai ntai ned that sone of the previous comments nmade were “quite
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out of line” with his actual experience. APT s second concern is
that SB 324 would place the State of Alaska in a difficult
position regarding the federal Telecom Act of 1996, specifically
under Section 254(k), which is entitled, “Subsidy of Conpetitive
Services Prohibited.” He read a paragraph fromthat section:

A tel ecommuni cation carrier may not use services that
are not conpetitive to subsidize services that are
subj ect to conpetition. The comm ssion [ Federal
Comuni cations Conmi ssion] with respect to interstate
services, and the states, with respect to intrastate
services, shall establish any necessary cause [indisc.]
all ocation rules, accounting saf eguards, and gui deli nes
to ensure that services included in the definition of
uni versal service bear no nore than a reasonable share
of the joint and common cost of facilities used to
provi de those services.

MR. GARNER requested that the comm ssion thoroughly investigate
the Tel econmuni cation Act of 1996 and conpliance with it. APT s
application has been nade to the RCA for a certificate to provide
service and APT Dbelieves that process contains adequate
saf eguar ds.

SENATOR LEMAN asked if the City of Ketchi kan would be subject to
those sane conditions in the federal law, and “they couldn’t
cross subsidize or else they would be in violation.”

MR. GARNER said that is correct.

SENATOR LEMAN said in the setting of rates, they would have to
denonstrate that they are not cross subsidizing but the Gty of
Ket chi kan, as a utility conpany, would have to neet the sane |aw
and woul d probably have to nmake a statenent to that effect.

MR. GARNER said they would have to nmake that statenent. He said
to his understanding, the RCA can consider Ketchikan' s request
that they not be required to be fully regulated because that
woul d not be in the public’s interest.

SENATOR TORGERSON asked if APT woul d oppose or support a waiver
if the Gty of Ketchikan was to include one.

MR. GARDI NER said APT would oppose that. During the history of
municipally owned telephone conpanies in Alaska, there was
one-tinme substantial ownership in Anchorage and Fairbanks and
those communities got along without that requirement. He sees no
reason for special treatnent.

MR REED STOOPS i nforned nenbers that Dana Tindall was called to
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an RCA hearing so he would ask her to submt witten testinony.

There being no further testinony, SENATOR TORGERSON noved to
delete the word “conpany” on page 2, line 3, and insert the
words, “operating entity” to nake that |anguage consistent wth
the rest of the bill [Amendnent 1].

There being no objection to the notion, CHAIRMAN STEVENS
announced that Amendnment 1 was adopt ed.

CHAl RMAN DAVI S asked for the will of the committee.

SENATOR DAVI S asked that the conmittee wait for testinmony from
t he individual who was unable to testify today [Ms. Tindall].

MR. STOOPS said he assunes Ms. Tindall would have sone of the
sanme concerns as the APT but since this is a relatively new

issue, they are still trying to learn fromthe RCA
CHAI RMAN STEVENS said the bill could be noved to the Senate
Judiciary Commttee where nore public testinony will be taken.

SENATOR TORGERSON nobved CSSB 324(L&C) from commttee wth
i ndi vi dual recommendations and its acconpanying fiscal notes.

CHAI RVAN STEVENS announced that with no objection, the notion

carri ed.
#

The comm ttee took up SB 328.

#SB 328
SB 328-Bl G GAME HUNTERS ACCOVPANI ED BY GUl DE

MR BILL STOLTZE, staff to Senator Hal ford, sponsor of SB 328,
expl ained that SB 328 was introduced to close a |oophole in the
1996 guide bill. That |oophole allowed a nonresident assistant to
be exenpt from the requirenents to obtain the services of a
regi stered gui de of big ganme species in Alaska.

SENATOR RICK HALFORD said this problem was brought to his
attention by a person from ElIfin Cove. He explained that non-
residents can get a guide |license because a guide license is a
comercial license, which is protected by the commerce cl ause of
the U S. Constitution. A non-resident is required to have a guide
to hunt sheep, goat, grizzlies and brown bear. The individua
fromEfin Cove ran into two non-resident hunters hunting on the
outside [coast]. Both hunters had assistant guide |icenses and
were gquiding each other for no conpensation. A |oophole in
Alaska’s law allows a non-resident to be guided by a resident
relative (wwthin the second degree of kin), or by a guide, but it
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does not say the guide nust be enployed by anyone or paid by
anyone. As a result, the two hunters held |icenses as assistant
gui des for a guide who wasn’t contracting and was not invol ved.
SB 328 requires the assistant guide to be operating for a
regi stered guide. He noted that Senator Elton also discussed this
problem with him Senator Halford maintained that SB 328 is a
small fix for a very narrow probl em

MR. ARTHUR ANDRES, testifying from Fairbanks, stated support for
SB 328.

There being no further testinony, SENATOR TORGERSON noved SB 328
from commttee wth i ndi vi dual reconmendat i ons and its
acconpanyi ng fiscal note.

CHAI RVAN STEVENS announced that with no objection, the notion
carried. He then announced the next neeting would be held on
March 14 and adjourned the neeting at 3:10 p. m

#

SENATE L& C COWM TTEE - 20- March 5, 2002



