ALASKA STATE LEQ SLATURE
SENATE LABOR & COMVERCE COWM TTEE
April 19, 2001
1: 37 p. m
VEVMBERS PRESENT
Senat or Randy Phillips, Chair
Senat or Al an Auster nman
Senat or Loren Lenan
Senat or John Tor ger son
Senat or Bettye Davis
MEVMBERS ABSENT
Al Menbers Present
COW TTEE CALENDAR

SENATE BILL NO. 176
"An Act relating to distributorships.”

HEARD AND HELD
SENATE BI LL NO. 189
"An Act relating to notor vehicles; and providing for an effective
date."
HEARD AND HELD
SENATE BI LL NO. 168
"An Act relating to loans made by the commercial fishing |oan
program "
HEARD AND HELD
PREVI QUS COW TTEE ACTI ON
SB 176 - No previous action to record.
SB 189 - No previous action to record.
SB 168 - See Labor and Conmmerce m nutes dated 4/12/01.
W TNESS REGQ STER

M. John Haxby

SENATE L& C COWM TTEE -1- April 19, 2001



Waukeshaw Al aska Cor poration

P.O. Box 111098

Anchor age AK 99501

POSI TI ON STATEMENT: Supported SB 176.

Ms. Deborah Luper
Eagl e Ri ver AK
POSI TI ON STATEMENT: Supported SB 176.

M. Ronal d Young, President

Young's GCear, Inc.

1711 Van Horn Rd.

Fai r banks AK 99701

POSI TI ON STATEMENT: Supported SB 176.

Ms. Janeece Higgins, General Mnager
Al aska Rubber Supply

587 A d Seward Hwy.

Anchorage AK 99518

POSI TI ON STATEMENT: Supported SB 176.

M. Kurt Wnkler, Omer

d obal Services

8000 King St.

Anchorage AK 99518

POSI TI ON STATEMENT: Supported SB 176.

M . Don Dunnavant, Oaner

Pol ar Supply Co.

300 E 54th Ave.

Anchorage AK 99518

POSI TI ON STATEMENT: Supported SB 176.

M. Chuck Vanor ner

3801 Barbara Dr.

Anchorage AK 99517

PCSI TI ON STATEMENT: Supported SB 176.

M. Ed Sniffen

Depart ment of Law

1031 4th Ave., Ste. 200

Anchorage AK 99501

PCSI TI ON STATEMENT: Commented on SB 176 and SB 189.

M . Ral ph Seekins

Al aska Aut onpbi | e Deal ers Associ ati on
No address provided

PCOSI TI ON STATEMENT: Supported SB 189

M. Steve Conn, Executive Director

SENATE L& C COWM TTEE - 2- April 19, 2001



Al aska Public Interest Research G oup (AKPI RG
P. 0. Box 101093

Anchorage AK 99510

PCSI TI ON STATEMENT: COpposed SB 189.

Ms. Susan Duncan, Executive D rector

Al aska Aut onpbi |l e Deal ers Associ ation
129965 Li ndsey Dr.

Anchorage AK 99517

POSI TI ON STATEMENT: Supported SB 189.

M. Rick Mrrison, Secretary

Nat i onal Aut onobil e Deal ers Associ ati on
Chai rman, Anchorage Chanber of Commerce
935 Ganbel |

Anchorage AK 99501

POSI TI ON STATEMENT: Supported SB 189.

M. Steve Conn, Executive Director

Al aska Public Interest Research G oup
P. O Box 101093

Anchorage AK 99510

POSI TI ON STATEMENT: Opposed SB 189.

M. Stan Hear st

Dai M er Chrysler Deal er

Anchor age AK

POSI TI ON STATEMENT: Comrented on SB 189.

M. Mark Muell er

Ceneral Mbtors

Detroit M

PCSI TI ON STATEMENT: Comrent ed on SB 189.

Ms. Mary Marshburn

Departnent of Modtor Vehicles

Department of Public Safety

PO Box 111200

Juneau, AK 99811-1200

POSI TI ON STATEMENT: Comrented on SB 189.

M. Ed Crane, CEO

Commerci al Fishing and Agricul ture Bank
2550 Denali St. #1201

Anchor age AK 99503

POSI TI ON STATEMENT: Supported SB 168.

M. Geg Wnegar, Director

Di vision of |Investnents

Depart ment of Comrerce and Econom ¢ Devel opnent
P. O Box 34159

SENATE L& C COWM TTEE - 3- April 19, 2001



Juneau AK 99803
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ACTI ON NARRATI VE
TAPE 01-20, SIDE A
Number 001

#SB176

SB 176- DI STRI BUTORSHI PS

CHAI RVAN RANDY PHILLIPS called the Senate Labor & Comerce
Conmttee neeting to order at 1:37 p.m and announced SB 176 to be
up for consideration.

MR. JOHN HAXBY, Waukeshaw Al aska Corporation, said his business is
about 30 years old. They have been in the machinery industry all
that tinme and have a nunber of relationships with nmanufacturers
around the country. They support this bill, he said, "Because it
|l evel s the legal playing field between nmgjor manufacturers and
smal | businesses in Al aska."

MR. HAXBY expl ai ned:

Some of the key salient points that are good for snall
busi nesses are that it keeps manufacturers from forcing
unwant ed or unordered inventory on the snall businesses
i n Al aska.

The second good point is that it allows for the orderly
di sposition of inventory in the wevent that the
di stributor agreenent was sonehow yanked or cancel ed.

The other thing it allows for is in the event there is
the death of a distributor or a distributor principa
that there is an orderly and reasonabl e recovery of the
inventory that mght be left over as of the date the
agreenent is yanked. It becones especially inportant
when, in the case of a death, the IRS cones in to
eval uate the value of a business and they evaluate it
based upon the past performance of that business
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assigning a value in a corresponding tax amount. In the
event that the distributor agreenent is yanked, there may
not be any value to the business in the future, however
the tax obligation renains.

M5. DEBORAH LUPER, Eagle River former small Dbusiness owner,
supported SB 176. She sai d:

There are many reasons why | personally support this
bill. One is that | spent approxinately two years as a
representative of a major small business organi zation, a
national organization, and talked to hundreds of
busi nesses over the course of those two years.

Busi nesses in A aska have uni que challenges as it is, but
when they are pitted agai nst the negaforces, represented
by manufacturers and whol esalers in the Lower 48, they
have fairly shallow pockets in conparison to the deep
pockets that these manufacturers have. They cannot
afford, just by the nature of being a snmall business with
limted staff and limted finances, to fight |Iegal
battl es when the playing field is already so uneven.

There are three areas of this bill that | think are
excellent. One is preventing the manufacturer from using
coercion to force a dealer or distributor to carry
product or purchase product that they did not want and
di d not order.

Secondly, it sets in place a nechanism where the
inventory will be purchased back. In sone cases that is
in the hundreds of thousands of dollars. It sets in place
a mechanism to purchase the inventory back if the
di stributor agreenent is yanked and that can be done for
any nunber of reasons including - in Al aska, a product
has not been offered before, the manufacturer is up here
| ooking for soneone to distribute it. He finally gets
sonmeone to do so. That person, then, devel ops the nmarket
for it. Once that market is established, the whol esal er
manuf acturer has firmer ground to stand on and at that
point, they may decide to go for soneone |arger or
sonmeone who has nore offices around the state or
sonething |like that. So, they do have the right to yank
the agreenment, but in a case such as that, when inventory
has been purchased to facilitate the agreenent that was
in existence before that date, this law would require
that they purchase it back at the value that was
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established at the tinme the inventory was originally
pur chased.

Finally, the portion that is nost neaningful to ne is the
area where, if the dealer dies, that the heirs have sone
recourse, if the manufacturer or whol esal er declines to
allow the heir to carry forward the agreenent, which is
perfectly within their rights. But in the case where a
| oved one dies and you're dealing already with the
enotional |oss, you also have to deal with a significant
financial loss in terns of that business, not being able
to do anything with that inventory. You m ght have
hundreds of thousands of dollars worth of capital tied up
ininventory. It's just sinple human interest to set in
pl ace a nmechani sm where the manufacturer, if he declines
to further the agreement with the heirs, buys the
i nventory back

Number 200

MR. RON YOUNG President, Young's CGear, Inc., supported SB 176. He
rel at ed:

Over the last few years and one particul ar case about
five years ago, as an exanple, we were a large CD axe

supplier in the state. W were a deal ership for a mjor
manuf acturer in the eastern seaboard. W built up a very
| arge business for this conpany and the product becane
very popular and what happened, the conpany in the
eastern seaboard basically went to | arge chai n warehouse
whol esal e outlets, |ike Napa. The product got deval ued
and part of the behind the scenes agreenents, which I
will never see, was to squeeze out or elimnate the snall
| ocal representatives. Consequently, they refused to do
busi ness short-term they would not buy back any old
stock. Virtually the old stock that | had on the shelf,
which was current at the time, | should say, it becane
ol d stock, outdated nonsellable. | talked to an attorney,
but there is no way to legally force themon the eastern
seaboard to conme to court for the anmpbunt of the nobney
i nvol ved, well over $100,000 cash in reality.

That is one of the reasons | came here to testify. |
strongly believe there is a need for a law of this sort
to be passed in the State of Al aska.

M5. JANEECE HI GA NS, Al aska Rubber Supply, said:
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In 1995, we had a distributorship pulled. The corporation
was a |arge corporation. They were given assurances by
anot her conpany in Alaska that they would be able to
triple the business. W were in the top 12 in the nation
for three years in their distributorship for
organi zations. They pulled the distributorship with a 30
day notice, refused to buy back any inventory. W had
cl ose to $600, 000 worth of inventory on the shelf. They
went through our custoners and notified themthat we were
no | onger the authorized distributor and they woul d not
get factory support fromus and that they shoul d be goi ng
with the new distributor. Therefore, we couldn't even
sell the product to our custoners. W |lost a $600, 000
custoner right off the bat. The fall out from that was
close to $2 million in sales.

W counter sued and it has been through the N nth
Crcuit. They have appeal ed every decision that has gone
our way. W have won in every court battle; they have
appeal ed every one of them It has cost us over $1
mllion in legal fees. In hindsight, we probably should
have settled, but the owner decided that he didn't have a
lot to | eave, but he had his word and he was going to go
to the grave with it. So, here we are $1.2 mllion later
in legal fees. W still have over $100,000 worth of
inventory on the shelf that we have not been able to get
rid of. W have other custoners that have slowy taken
the inventory at a reduced cost. This loss was quite
significant to our conpany. This bill certainly would
have been wel cone five years ago and | urge you to pass
it.

MR, KURT W NKLER, d obal Services, said he had been in business
here for about 20 years. He supported SB 176. "1'd see the far away
Al askans get m streated by the people in the Lower 48, especially
the east coast. W are so far away from them and we're only
Al askans. 1'd like to see the mi streatnent stop..

MR. DON DUNNAVANT, Owner, Polar Supply Co., said he got his first
business license in 1975 and enpl oys 50 - 60 Al askans currently. He
said, "I have plenty of horror stories to tell."

He testified on behalf of his enployees who work hard on getting
trained and bringing technology to Alaska. Their famlies are
dependent on the success of their businesses. He supported this
bill, because it would make life a lot less risky for them

MR, CHUCK VANORMER said his is a departnment nanager for a |arge
supply house in Anchorage. He has been in custoner service product
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support in Al aska for about 28 years. He said:

As an enpl oyee of conpani es t hat have had
di stributorships cancelled, | have been forced to lay off
ot her enpl oyees due to | oss of business as well as pick
up a lot of dead stock inventory as has been alluded to.
It suddenly becones wasted shelf space and is still taxed
under the inventory tax system but 1is basically
worthless. It eventually ends up in a scrap pile.
Additionally, nost of the products | handle are an
engi neered product and when there is a change in
di stributorship, sonetinmes you can no | onger support the
products you have sold and you're forced to go to your
conpetition to purchase itens to repair those things that
you still have under your warranty control and do start
ups and service to.

There is a mjor concern of mne on rolling stock
equi pnent. As nore and nore large firns nove into the
state of Al aska, especially oil yards, they bring in
nati onal agreenments of distributorships of equi pnment from
manuf acturers that give them basically predatory price
due to volune buying against the |ocal Al askan
di stri butorshi ps.

MR. VANORMER said he knew many businessnen who had given up on
devel oping a |ine because soneone el se cane up fromthe Lower 48 as
a national concern and now has that product avail able at a cheaper
price. He thought this bill was of the utnost inportance for the
Al askan distributor and it's going to become nore inportant with
t he passage of the gas |ine.

SENATOR LEMAN asked if the inventory systemrequired himto pay tax
on the original purchase price of the itemand if that was true
when the val ue becane worthl ess.

MR.  VANORMER answered that wunless you devalue the product
i rmedi ately upon cancellation, you're stuck with it at the occurred
value. He is not sure howit's depreciated, but you carry it for a
coupl e of years in hopes that you can nove it out as good stock or
find a wholesaler who's willing to take it off your hands.

MR. DUNNAVANT inserted that his bank finances himon the val ue of
his inventory and if that value goes, they are less willing to
finance him So, it does not necessarily work to devalue the
pr oduct .

MR. ED SNI FFEN, Departnment of Law, said they didn't see too many
problens with this bill, but there m ght be one potential conflict
with the definition of distributor if it was intended to include
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aut o manuf acturers.
CHAI RMAN PHI LLI PS asked himto fax the recommendati ons to him

SENATOR LEMAN asked if he had any ot her significant comments about
this | egislation.

MR SNl FFEN replied that he had | ooked through it and it appears to
be good | egislation and he didn't see anything that woul d cause DOL
any concern.

SENATOR TORCGERSON asked which would prevail: two willing parties
that enter into a contract for a distributorship - that docunment or
this piece of |egislation.

MR. SN FFEN repli ed:

That's a good question and that's why we have | awers,

suppose. Contract rights between private individuals are
hard to disrupt, but the state does have an interest in
enacting legislation to further legitimte state
interests. | would think if this law were in effect, it
woul d have sone authority over a private contract that
was entered after the law was on the books that
conflicted with this legislation, but I don't' knowif we
could enact sonething like this that would take
retroactive effect. That mght be a problem There is
al so an issue that cones up sonetines dealing with sone
constitutional question about inpairnment of contracts. |
could talk for an hour about what all that entails, but
inthis case | think that nost of the problens that arise
under an inpairnent of contract analysis are not present.

SENATOR TORGERSON sai d he'd had several deal erships and franchises
and he didn't have any choice. He signed a deal as it was |aid out
and it had all kinds of provisions on buying back stock and how to
di ssol ve the contract. He was concerned if the manufacturer outside
the state was not aware of this law and soneone enters into a
willing contract, what was the basis of this |aw.

MR. SNIFFEN replied that the manufacturer is alnobst presuned to
know the laws of the state that it's doing business in. "So, if
they're not aware of our law, it's al nost shame on them™

If two people enter into a contract and the terns are inconsistent
with this legislation, he thought it was a ganbl e on behal f of both
parties. He thought in nost cases, the statute would prevail.

SENATOR TORGERSON asked if he thought this would be detrinental to
getting distributorships up here.
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MR. SNI FFEN replied that he couldn’'t' answer that.
Number 1100

M5. LUPER comented on page 5, nunber 3, under exceptions,
specifically excludes notor vehicle distributors and deal ershi ps
and that should take care of the DOL's concerns.

Regar di ng Senat or Torgerson's concerns about whet her manufacturers
would be willing to enter into agreenents with Al askan busi ness,
she said, "Alaska is one of the few states that does not have a | aw
that is simlar to this. Businesses |located in other states are
doing fine under laws that are actually nore stringent than this.
In fact, sone states have nade sone of these provisions rather than
being civil, they have actually gone to crimnal ramfications."

SENATOR LEMAN asked her if she wanted to respond to what prevails,
a contract or the statute.

MS. LUPER said she wasn't qualified to comment on it.

CHAI RVAN PHI LLIPS noted that this bill was going to the Judiciary
Comm ttee where these questions would be addressed.

VR. YOUNG comrented that before a person goes into a
distributorship with a large corporation, they have to sign
hundreds of contracts saying that they are liable for attorneys
fees, collection fees, on and on and on. He didn't see that there
woul d be a difference where the large corporation is held |iable
for a change.

CHAl RMAN PHI LLI PS said he would hold the bill while he checks out
sonme questions with the Departnent of Law.
#

#SB189
SB 189- MOTOR VEHI CLE SALES AND DEALERS

CHAI RVAN PHI LLI PS announced SB 189 to be up for consideration

MR. RALPH SEEKI NS, Chairman, Al aska Aut onobil e Deal er Associ ation
said he is a Ford dealer in Fairbanks and Sol dotna. He said the
Associ ation has spent about two and half years researching this
i ssue. It canme about because Alaska is the |last state w thout any
effective notor vehicle franchise |egislation. "Wien we | ooked at
this, we didn't want to just |look at those things that affected
rel ati onshi ps between manufacturers and deal ers, we also wanted to
take a look at those things that affect relationships between
deal ers and manufacturers and the consuner in the end."
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He said the National Autonpbile Deal er Association provides two
huge bound vol unes of |laws of all the other states. H's association
| ooked at the business cases that needed to be addressed in Al aska
and used these volunes to find which state dealt with it best. He
t hought that about 90 percent of the |anguage in SB 189 is what
ot her states have al ready done.

Nunber 1573

MS. SUSAN DUNCAN, Al aska Autonobil e Deal ers Associ ati on, supported
M. Seekins testinony and reiterated:

It sets up if there are any disputes between the
manufacturers and the Al aska dealer, that it wll be
foll owed through the Alaska Court System It brings in
many consuner friendly provisions nmaking sure for
i nstance, advertising and high pressure tactics are
regul ated. So, when a consuner purchases a vehicle, they
don't get hone with that vehicle and find that the
financing ternms are different than what they understood
themto be at the dealer. Again, it provides |icensing
that identifies all the players, including the sales
peopl e. They have a card with their picture on it and you
know when you walk into that dealership, that you're
dealing with an enployee at that dealership. It also
provi des definitions for specific terns that m ght not be
clearly understood or used in different nethods. It also
provi des franchi se protection so that deal ers who invest
a lot of tine and noney can be assured they w Il have
their deal ership available for years to cone, that they
can keep providing the |level of service their custoners
depend upon. This act really covers a |lot of things that
have been mssing in the state of Al aska.

SENATOR LEMAN sai d he assuned nobst of the bill was established on
wel | -est abl i shed case | aw.

MS. DUNCAN responded that was correct.

CHAI RMAN PHI LLIPS asked if Al aska Sales and Service is part of
their organi zati on.

V5. DUNCAN replied yes.

MR, RICK MORRI SON, foundi ng-President, Al aska Autonobile Dealers
Associ ation, said he currently serves on the Board as Secretary of
the National Autonobile Deal ers Association and is the Chairman of
t he Anchorage Chanber of Commerce. He strongly supported SB 189. He
said in reality, they have been working on this bill for over seven
years. He said the dealership laws are already in every other state
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out there and this bill has involved a trenendous anount of
research. "Wien you look at this bill, it isn't just for
manuf acturers. This is about protection for consuners, protection
for small business people and protection for the manufacturers.”

MR. MORRI SON said that there really aren't any negotiations with
the "big guns.” He said, "It's either you sign it or you give it
back and you're out of business."”

He al so said that, "Contracts are what nmeke friends stay friends."
TAPE 01-20, SIDE B

MR, MORRI SON said that this bill would give deal ers and consuners
a way to resolve differences. There are provisions for contract
i ssues, training and |icensing, stocking, disclosures on damage on
new vehi cl es and advertising. The Custoner Satisfaction Index (CFl)
is the buzzword and has becone very inportant to the manufacturers.

He said there is a msconception in the news nedia. Deal ers think
that about 85 percent of their customers were very or conpletely
satisfied. A Gallup poll showed that 75 percent of custoners were
conpletely satisfied. The news nedia thought five percent of the
custoners woul d be unhappy with dealers. He hoped this bill would
hel p cl ear sone of that up.

MR. MORRI SON reiterated that about 90 - 95 percent of what is in
this bill is boilerplate from other states. A few things are
different. One of themis the training aspect and a stronger parts
and warranty section.

He said there is a question from DW about whether dealers are
bonded and he said they are currently required to get a state
license with a bond for $10,000, which is very inadequate. They are
asking to change it to $100,000 - $200, 000.

MR. MORRI SON said they have had some difficulty with "the snal
corner lots,"” which are set up very easily and sell junk cars or
cars wi thout disclosing what is wong with them A tougher bondi ng
process would help ensure that people who get into the business
have the neans to back it up.

Anot her thing that has conme up is hazardous waste and hazardous
wast e disposal. Ri ght now manufacturers are not liable for parts
that dealers take off under warranty. Dealers are 100 percent
responsible for it, but this bill says that manufacturers nust
assist themin the process.

MR STEVE CONN, Executive Director, A aska Public Interest Research

G oup (AKPIRG, opposed SB 189. He said there were nmany interesting
provisions in this bill and he wouldn't try to address themall. He
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t hought this was a bill that was witten for the autonobile deal ers
with a very limted anmount of concern for the consuner. The attenpt
to establish a Mtor Dealer's Advisory Board falls short of
protecting the consuner who deserves nore than just a seat at the
tabl e. He said:

The consuner guides the econony and the system and the
market. At the end of the day, it's the consunmer's needs,
even the unorgani zed consuner, it's his and her buying
dol Il ar that makes things happen. This idea that the notor
deal er should be lent state authority and then shoul d be
positioned so that they can vet, in essence, consumner
related laws that have to do wth industry is
unaccept abl e by any stretch of the inmagination.

The further concern for the fly-by-night, of course, is
the concern that all professions have. However, it would
seem that this bill is tilted towards protection of
extant deal ershi ps and would be in many ways restrictive
of new entrants into the nmarket. There is a jointly held
concern on the part of the dealers and the consuners for
protection of the consuners, if for no other reason, to
enhance the credibility of the established profession.
That could be best dealt with, of course, if we could
garner the support of the Mtor Vehicles Association and
enhanci ng the budget of the Departnment of Law in the area
of consuner protection.

Further, a bill of this nature that tries to address both
the evident needs of the dealerships vis-a-vis the
manuf acturers, the relationship between the consuners and
the dealers and nmany things in between would be best
dealt with had there been and if there were real
col | aborati on between consuner organi zations and those
representing the deal erships. Qur door is open to those
forms of collaboration and | would strongly suggest,
particularly given the history of this bill on the House
side where it's been sent back to commttee for a little
bit of reworking, that an opportunity be taken to have
that sort of discussion and collaboration. It may very

well be that a bill that is truly satisfactory to the
deal erships and to the consuners can evolve from this
bill, but as it presently stands, it is a bill witten by

the deal erships for the deal erships, with some concern
placed as to others, some legislation replacing,
effectively speaking, common |aw, but so many probl ens
that I would hope the bill is not passed forward until
there is a nonent to pause and reflect to assure that the
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needs of the consuner, the driver of this market, no pun
i ntended, and his and her concerns about today's and
tonmorrow s autonobile market find their way into this
| egi sl ati on. The consuners al so gui de the Departnent of
Law i n the devel opnent of useful and productive | aws and
regul ations pertaining to the sale and repair of notor
vehi cl es.

CHAI RVAN PHI LLI PS asked him to have his suggestions prepared and
subm tted by next Monday.

Nunber 1400

SENATOR LEMAN asked M. Conn to look at page 41 and the
"Requirenent of Principle Place of Business.” He asked if he
t hought the specific requirenment that an office be a permanent and
encl osed building unduly restricted either other small businesses
or CONSUmers.

MR. STAN HEARST, Anchorage Daimer Chrysler Dealer, said that 49
other states have passed legislation simlar to this and
conceptually he agrees that <certain rights granted through
contracts between deal er and manufacturers should be codified, but
he takes exception to the nunber of issues where this bill goes
beyond existing legislation in other states. Wrding is overly
burdensone and restrictive and would ultimtely increase cost to
t he consuner. He hoped a subconmittee could work with deal ers and
manuf acturers to devel op a workable bill

MR. HEARST poi nted out several significant problens:

Initially, the bill equates warranty work wi th extended
service contracts and they put the sane sorts of
restrictions on the manufacturers as it pertains to
warranty work that's in the services contracts. Let ne
just give you a little history with regards to those
busi nesses. A manufacturer of any kind issues a warranty
and it's really a marketing tool, because it makes the
consuner feel nore confident about buying a product. If
sonet hi ng goes wong, the manufacturer stands behind it.
So, it really cones part and parcel with the sale of the
pr oduct .

Extended service contracts is a separate business
al together and manufacturers offer extended service
contracts, but independents are in that market, as well

The two are totally separate busi nesses. Deal ers have no
obligation to enter into an extended service business
wi th a manufacturer. They can go anywhere and enter into
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a partnership with an independent extended service
contract conpany.

This bill, because it equates extended service contracts
as warranty places restrictions on the manufacturer and
obligations on the manufacturer that are not placed on
i ndependent offerers of extended warranty contracts. As a
result, this bill, if it were to pass, would basically
take four major conpetitors out of the market. Those
maj or conpetitors being Daimer Chrysler, Ford, GM and
Toyota - out of that extended service contract market,
because it greatly increases the <cost to the
manufacturers and as a result, the nmanufacturers won't be
able to successfully conpete with the independents.
That's bad for the consuners, because when you have fewer
conpetitors in the market, naturally the price is going
to go up, because there is less supply. So, that's bad
for everybody around...

MR. HEARST said that several provisions actually hurt the deal ers:

There's a provision that tries to elimnate price
discrimnation, but what it does is also elimnates
vari ous prograns that the manufacturers provides to the
dealers - cash paynents to dealers that the dealers
really want. We in the industry call these stair step
prograns where there's an objective that is set and it's
based upon the dealer's size. So that small deal ers get
smal ler objectives and larger dealers get [|arger
objectives. So, it's functionally available to everyone.
If the dealer neets that objective, they get graduated
cash paynents dependi ng upon the volune of the vehicles

they sell. | don't think the dealers want to nmake those
prograns illegal, because nost of the dealers |ike those
progr ans.

There's anot her provision, AS 25.25.402, which nakes it
unlawful for dealers to do a contract where they waive
their rights. That also elimnates the ability of a
dealer to settle [indisc.] with the nmanufacturer. To give
you an exanple of how that would work, if the
manuf acturer wants to put another dealer in the market
and t he nei ghboring deal er objects to that as this bil
would allow, and we don't want to go through the
adm nistrative battle, sonetinmes we'll work out a dea
where we can put another dealer in and we'll give you a
point somewhere else. That language is Dbasically
elimnated...
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MR. HEARST said that other provisions are inpossible to conply
Wt h:

One pertains to distribution or the allocation of
vehicles. W allocate vehicles nation-wide. W have a
conputer systemthat is designed to try and distribute
those vehicles fairly. It's based upon what we call a
turn and earn system The nore you sell, the nore you
get. We really can't think of a fairer way of doing it.
Most of the manufacturers allocate on the sane basis.
What this provision would do would, in essence, nmake a
prima fascia case that if one dealer received a vehicle
subsequent to another deal er, and the dealer who didn't
get the vehicle first, that dealer would have a prinm
fascia case that we unfairly distributed the vehicles not
taking into account whether the dealer who did not get
the wvehicle first had already gone through his
al l ocation, had not sold as many cars as the other deal er
and that sort of thing. Since our conputers are designed
that way, it would cost us literally mllions of dollars
to change the prograns. W couldn’t conply with that.

Anot her provision in the bill wuld also require that a
manuf act urer not consider vehicles that are in transit as
part of the dealer's inventory. Again, it would be

i npossible for us to conply with that, because we | ook at
what a dealer has in his inventory, what he has in
transit, to determ ne how many nore vehicles he woul d
need. So, that would be extrenely difficult, if not
i npossi ble, for us to conply wth.

There are a couple of provisions in there that are
unconstitutional. One requires that we don't charge
dealers in Alaska any nore than we charge dealers
anywhere else in the country. W do have regional
mar keting prograns that are based upon the needs of a
particular market. We'll give discounts on vehicles where
as in other markets, we'll give discounts on different
vehicles, but clearly, that would be a restriction on
interstate commerce. Likew se, the provision with regard
to destination charges we think is unconstitutional

again, a violation of the interstate comrerce cl ause.

So, that just gives you an idea of sonme of the major

problens there are in the bill that need to be worked
out .
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CHAI RVAN PHI LLI PS asked M. Hearst to submt his suggestions to the
comm ttee by Monday.

MR. MARK MJELLER, General Mdtors, said that M. Hurst covered nost
of their concerns. He said he had net with his A askan deal ers | ast
week and the spirit was very cooperative. He was invited back to
try and work out a lot of details. An area that M. Hearst didn't
di scuss was brokers and Internet.

V¢, the manufacturers have devel oped our own | nternet web
sites and are trying to drive custoners to the dealers
t hrough sal es and the service departnments. W have a | ot
of third parties trying to get into our business and try
to take business away from our dealers and our Al aska
dealers. W want to be able to provide that service and
have spent a lot of time and noney on the Internet and
br oker areas...

CHAI RVAN PHI LLI PS requested his suggestions by Mnday.
Nunmber 800

MR. MORRI SON sai d he appreciated M. Conn's conments, but he said
it was not the intent to have the consuner's issues addressed in
the Deal er Advisory Board for the state. The consuner interests are
best taken care of in the Attorney General's O fice or the Better
Busi ness Bureau. The intent behind the design of the Board is for
state issues, manufacturers issues and things |like that.

He al so said regarding M. Hearst's concerns about the warranty and
the service contract difficulties, that they are only seeking
consi stency.

He said the National Autonobile Society is against the stair step
prograns that sell vehicles whol esale to one deal er cheaper than it
does to the dealer across the street fromhim He said that nost
manuf act urers have a good al |l ocation system set up, although there
have been sone difficulties in the past where franchi ses were given
for noney under the table. This bill nakes it clearer.

The vehicle inventory issue does not change a manufacturer's
conmput er program but changes when the vehicles are counted. It's a
sinple process. He said that just about every manufacturer has a
one price for destination charge to all states in the United
States. Most of theminclude Al aska, but the bill is saying, "If
they are going to have the sane price for a destination charge in
Detroit where a car is made, and the same price for southern
California, it should be the sanme price in Anchorage, Al aska or
Fai r banks or Juneau or any place in Alaska at the same tine."
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CHAI RMAN PHI LLI PS asked himto send his comments to the conmmittee
by Monday.

MR, SNI FFEN said he would al so provide witten comments, but he had
"anti-trust flags going off all over ny head.”

At first, M. Sniffen thought this bill did nothing nore than
protect autonobile dealers fromterritory infringenent, erecting
all kinds of barriers to entry and exist fromthe market. After
sone research, he found all kinds of cases that say this kind of
legislation is OK if it's properly done. "Don't be fooled into
thinking that this bill exists anywhere else in the country,
because it does not. This bill cherry picks sort of a selection of
|l aws fromother states that are favorable to dealers and it really
doesn't have a |ot of the other nore negative parts of other |aws.."

He concluded, "This is really an over reaching bill and I think it
needs to be limted in little, but significant ways."

MR. SNI FFEN t hought the retroactive effect provisions brought up a
whol e | ot of very serious questions about inpairnment of contract
anal ysis, an issue is being challenged in other states right now.

M5. MARY MARSHBURN, Departnent of Mdtor Vehicles, said that they
currently register only dealers and it is a relatively sinple
process and needs inproving. She said:

The bill does make sone inprovenent; however, in reading
the bill, we find there a nunber of provisions that are
anbi guous. Several provisions conflict wth other
statutes and need clarification.

W are concerned, as well, with the Mtor Vehicle
Advi sory Board and the insertion of the Conmm ssioner of
Adm nistration into the nediation process between
manuf acturers and the distributors. W, too, have
concerns, and believe Senator Lenman raised the question
about the principle place of business issue. Cbviously,
it is a policy call, but it would restrict businesses
that do not have a permanently encl osed structure. Again,
we believe there is inprovenent needed in the dealer
licensing law, but there are sonme areas that need
clarification in this bill and we will send those down.

She added that $10,000 bonding is totally inadequate for any sort
of an autonobile issue and shoul d be raised.

CHAI RVAN PHI LLI PS announced that they would hold the bill for

further work.
#
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#SB168
SB 168- COVMERCI AL _FI SHI NG LOAN PROGRAM

CHAI RVAN PHI LLI PS announced SB 168 to be up for consideration.

MR ED CRANE, CEQ Commercial Fishing and Agricul ture Banks (CFAB),
said he woul d answer questions, but explained his earlier comment
about the Division of Investnents being subsidized conpetition.

Both CFAB and Division of Investnents were created by the
| egislature to do, at Ileast superficially, simlar
things, one with public noney and the other with private
noney. First of all, the Division of Investnents is not
burdened with any cost of funds over the |last 10 years.
CFABs annual interest expense is average $687,000. The
Division of Investnents is not required to establish a
reserve for loan | osses - that we have set aside $168, 000
per year on average over the last 10 years. The Division
of Investnments pays no taxes. CFAB has paid an average of
$152,000 in state and federal income taxes over the |ast
10 years. The Division of Investnents is not burdened
with the cost of the board of directors; there's $25, 000
or so per year. The Division of Investnents does not bear
the burden of a statutorily nandated annual audit or
annual examnation by the state. That costs us
approximately $30,000 per vyear. The Division of
| nvest nents enj oys consi derabl e infrastructure provided
by the Departnent of Adm nistration, the Departnent of
Revenue, and the Departnent of Law, and | have no idea of
who el se and have no idea how to neasure that. There are
ot her aspects, as well, sinply the cooperative structure
our statute nmandates for CFAC. It's a good structure, but
the fact is that we spend a good $35,000 per year on
record keepi ng and comruni cations with nmenbers on things
ot her than sinply | oans, because of that structure. If we
were sinply a lender, if we sinply shovel ed noney out the
door, we would be able to get by with probably |ess than
10 people in our organization rather than the 15 that we
have. | think there is a considerable subsidy the state
has provided to the Division of Investnents, again, in
conpetition with CFAB.

But the nost inportant element from a practica
standpoint, is really unquantifiable, but it is very
significant and that's the lack of accountability or
oversight and the ability of the D vision of Investnents
to change directions and policies at will wth no
anal yses and no concern for the bottom line. I, as
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manager of CFAB, provide a report to our board of
directors each nonth. W have to nmeet with the board of
directors six times a year and are accountable to them
and | do nean accountable. W are accountable to our
menbers through an annual report and our nenbers expect
to receive the patronage refunds we pay and they also
expect the dividends on the stock. | nentioned before the
cost of our annual audit by outside auditors and the
exam nation by the State of Al aska banki ng exam ners. W
are required by statute to provide those to the
| egi slature as well as to our nmenbers. You have not hing
that's anywhere analogous from the Division of
| nvest nents. They set their own standards in many ways...

SENATOR AUSTERMAN said he could tell that CFAB has done well over
tinme and asked if they are in trouble now and that's why they need
the other | oans to keep goi ng.

MR. CRANE replied that they are not in trouble, although this year
hasn't been particularly good:

| won't say that we necessarily need nore loans. | would
stress and reenphasi ze what is nentioned in the sponsor
statenent and what is illustrated in the page of nunbers

you have in your packets there. CFAB actually provides
significant benefits to those people who borrow fromit.
| have, and our Board of Directors has and all our
managenent has a very clear fiduciary responsibility to
t hose people who are the owners of CFAB - our borrow ng
menbers. Those are the people we have to attenpt to
protect and provide for. Fortunately, everything we do in
that regard is totally consistent with our effort and
intent to keep CFAB strong so that we can lend to
fishernmen in the future. It is not really a matter of
survival or anything like that. It is, perhaps in a nore
general sense, a desire to have as much good | oan vol une
and as diverse a |loan portfolio as we can get. But as to
what has precipitated this bill, again, [|I'm not
necessarily trying to pick a fight with anybody, but I
woul d say over the last three or four years in particul ar
we have becone i ncreasi ng frustrated by t he
aggressiveness of the Division of Investnents, the
| i beralization of certain of their policies and what we
see as irrationality in sonme of their practices. One of
the effects of that and we see it in sonme of the letters
we have seen about this  bill from fishermen's
organi zations, it's alnost an instinctive perception on
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the part of many people of, "Cee, if it's state noney, it
must be a better deal.”

There are nmany | oans that we never get a chance for and
we never have the opportunity to address. W believe
there is sone exploitation. I'"'m not questioning
anybodi es’ notives. This bill is also part of our
reaction to our concern...

TAPE 01-21, SIDE A
MR. CRANE conti nued:

".I"I'l give you a reference to it on the top of page 3,
line 1, this is a reference to the quota share | oans
(IFQ). The statute has said for about five years now,
the Division of Investnents can nmake |oans for quota
shares to people who are not eligible for financing from
ot her recognized commercial lending institutions. Qur
view, and I know the Division will disagree with us, but
our view, and we have seen considerable evidence to
support our view, is that the D vision has ignored that.
That has been troubling to us. In sunmmary that's really
what's behind this bill, Senator.

MR GREG WNEGAR, Director, Division of Investnents, testified:

W have several problenms wth this |legislation

especi ally under section (a). Borrowers currently have a
choice as to which programthey wish to utilize. If this
| egi sl ati on passes, basically, they will have one choice
and that's to go to CFAB first. The concern we have is
t hat nost of our borrowers under this section will not
qualify for CFAB financing. There may be a few, but nost
will not. So, those applicants are going to have to
t hrough the extra process, the extra paperwork, tinme and
effort necessary to go through the process tw ce.

The other thing we are concerned about is that although
the nunber of applications are relatively small, those
are going to be the stronger |oans and so CFAB w ||
basically pick and choose which | oans they wish to have
for their portfolio. Those stronger |oans do hel p bal ance
out the risks of our portfolio and that does benefit the
program as a whol e.

Some of the things | nentioned |ast week that we are
still concerned about - the use of the word "identical,"
which is used in several places here in the bill - on
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page 1, line 12; page 3, line 2; page 4, lines 1 and 8.
W are concerned about the use of that term because our
rates and our terns are not related to CFAB's or not tied
to CFAB's nor are they tied to any private sector |ender.
So, we're concerned that the use of "identical" may make
it very difficult for borrowers to actually neet that
requi renent.

In section 10 of our statutes, which is actually page 3,
line 29, of the bill, this is an internal refinancing
program and the sol e purpose of this sectionis to allow
exi sting borrowers to take advantage of |ower interest
rates when they occur to |lower the rates on their | oans.
As | testified last week, requiring these borrowers to go
t hrough a whol e new application process through anot her
| ender, the tine involved in that, the noney involved in
that, is going to pretty nmuch elimnate the useful ness of
this program

| think it's inportant to note that since inception

we've had 1,300 borrowers that have taken advantage of
this program and have been able to lower their rates. And
al so, because rates are dropping rapidly right now, this
will have an effect on future borrowers under the
program

| think it's very inportant to point out that this fund
has been a very successful programfor the |ast 29 years.
A House Research Agency report done a few years ago said
it was one of the healthiest |oan prograns ever created
by the state. The fund is totally self sufficient. W get
no general fund nonies; it's been that way since 1985.
There was a total of about $60, 201, 000 that was used to
set up the programthat went fromthe general fund into
this fund. Sixty-nine mllion dollars has actually been
transferred back out of the fund with the mpjority of
those funds going back to the general fund. On top of
that, we've been able to | everage those funds into $341
mllion in | oans.

Certainly, we've had sone challenges. The industry has
had a | ot of changes. W have had to work with a |ot of
our borrowers; we've had sone difficult seasons; market
condi tions have changed and so, we have had to nodify a
nunber of |oans for our borrowers. But the flexibility
that we have because we are a public sector |ender has
been very inportant in a real inportant public policy
issue, which is to try to keep Al aska fisheries in the
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hands of Al askans. So, we are concerned about the

| egislation. We're worried it is going to limt the
effectiveness of this program and we do continue to
oppose the bill. Thank you M. Chairman, | appreciate the

opportunity to testify and will answer any questions you
m ght have.

SENATOR AUSTERMAN asked when this program was originally set up,
was it set up to help pick up those |Ioans that were not eligible
for other funds.

MR. W NEGAR repl i ed:

There has been a nunber of changes in the program over
the years, but | think that was one of the very inportant
pur poses of the fund - was to nake financing available to
a mpjority of Al askans. A lot of those harvesters do not

nmeet your standard | ending type of criteria. | think the
program was created to try and insure that those fol ks
have access to financing - so that we can keep those

fisheries in the hands of Al askans.

SENATOR AUSTERMAN asked if they currently require them to be
declined from another agency first.

MR W NEGAR answer ed:

It depends on the section. Qur statute is divided up into
several different sections and each has different
eligibility requirenents. The situation M. Crane was
referring to, for exanple, under section (c), |oans for
guota shares, there is |l anguage in the statute that says
you need to not have access to financing through a
private sector |ender. The Division was basically | ooking
at those applications and in cases where it was obvious
they did not have access to that financing, we would
consider the request without the turn down letter. In
Novenber M. Crane indicated a concern about that policy
to us and so we actually had two neetings with himin
January and February. W anended our policy so that now
in every case, we require a turn down letter now for
soneone to apply under section (c).

On the other hand, like section (a), loans for limted
entry permts, currently there is no restriction. There
are only two options avail able, our programor CFAB s and
ri ght now borrowers have a choice as to which program
they wish to pursue. So, | guess what |I'm saying is
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different parts of the statute have different eligibility
requi renents. Sonme require turn downs and sone do not.

Number 600

CHAI RVAN PHI LLI PS sai d he understood that no other industry, other
than the fishing industry, has a loan program like this within
state governnent and asked if that was right.

MR WNEGAR replied that they have a couple of other small business
progr ans.

CHAI RVAN PHI LLI PS asked if they were for a specific industry.

MR. W NEGAR replied that they cover lots of different industries.
He explained that the snall business program they had was turned
over to the Alaska Industrial Devel opnent and Export Authority.
They provide financing for different types of industries I|ike
mning and tourism etc.

CHAI RVAN PHI LLI PS said that was a nmulti-industry portfolio and his
was for just the one industry.

MR. WNEGAR said that was true of this particular |oan program

SENATOR LEMAN conmented that the state has other incentive prograns
for other industries.

SENATOR AUSTERMAN stated: "This program has been there 29 years and
| think the reason it's there obviously is that it's the nunber one
industry in the State of Al aska.lt's the nunber one exporter of
product in the State of Alaska. It's not oil; it's fish. W need to
make sure that we do protect our fishernen.”

SENATOR TORGERSON added that the reason the programwas started was
that the fishing industry was in bad array. You couldn't borrow
anyt hing froma commercial | ender.

MR. JERRY MCCUNE, United Fishernen of Alaska, Cordova District
Fi shermen United, said when CFAB was created, there was a | ot of
di scussion, and Cordova fishernen thought an alternative to the
state program woul d be good, because banks coul dn't use permts as
col | at er al

He said that the two are very useful |oan prograns. He thought the
D vision of Investnments was a good program because it encourages
permts to stay in residents' hands.

CFAB is a very conservative bank and has high profile

| oans, but in a lot of cases in the villages and out in
the other places, young people don't have a credit
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hi story. They have to have sone experience to be able to
get this loan. This helps a lot of young folks. | can
nanme four or five guys in Cordova com ng out of high
school that took part in the educational fishing program
that got loans from the state and are now successful
fishermen and have paid their |oans back. That's the
useful ness of the D vision of |Investnent Loan Program

If you were to do away with the Division of Investnents'

| oan program and |eave CFAB on its own, | don't think
we' re encouraging residents to keep the permts in the
state.

He added that CFAB has a floating interest rate and the Division is
nore flexible and the reason is encourage residents to get into the
fishery.

Number 1000

MR. CRANE responded that at CFAB, "None of us have any desire or
intent to see the Conmercial Fishing Revolving Loan Fund done away
with or no | onger be able to do what it does."”

MR CRANE agreed with M. MCune's remarks, but he thought the | oan
adm ni strator should not | ook upon the programas a | oan program
"I't should not be |ooked at or talked about as being one of two
prograns. It is not. It is a state loan program CFAB is a private
| ending institution. They are not two | oan prograns..."

He said that five or six years ago, there was a requirenent that an
applicant be denied by two other |enders before a |oan could be
made and he didn't know why it was changed. He said it wasn't
i mpossi ble for anybody to live with at the time and he poi nted out
the letter of intent, which describes the programthat was in place
t hen when CFAB woul d often forward applicants' paperwork and sone
of their analysis to the Division of Investnents. So, there was no
redundancy. He also didn't know why this bill would affect the
opportunity to change interest rates.

SENATOR TORGERSON interrupted him and asked what they do wth
CFAB' s profits.

MR. CRANE replied that they distribute themto their borrowers.
#

CHAI RVAN PHILLIPS thanked everyone for their testinony and
adj ourned the neeting at 3:30 p. m
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