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ACTI ON NARRATI VE
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#HB 3001

CHAIRVAN ROBIN TAYLOR called the Senate Judiciary Conmttee
neeting to order at 9:24 a.m

SB 3001- REGULATORY COM COF ALASKA: SUNSET & M SC
HB 3001- REGULATORY COM OF ALASKA: SUNSET & M SC

[ THE FOLLON NG | S A VERBATUM TRANSCRI PT]

CHAI RMAN TAYLOR: ... Donley and Chair Tayl or. And the secretary
has copies of the bill back there for distribution. The matter
before us is House Bill nunber 3001 Judiciary. There is a
commttee substitute. Chair to entertain a notion to adopt the
commttee substitute for purposes of discussion. Senat or
Cowdery.

SENATOR JOHN CONDERY: | meke a notion that we adopt the conmttee
substitute, Commttee Substitute for House Bill 3001 Judiciary
for discussion purposes.

CHAI RVAN TAYLOR: |Is there objection? There being no objection
it is so adopted. Let ne walk you through first the provisions.
First off, we have a, we have created a Telecomrunications
Comm ssion of Alaska, that’s a three-nenber panel that wll,
effective January 15t t ake over t he regul ati on of
t el ecommuni cations in Al aska. That wll |eave the Regul atory
Comm ssion, as they have been facing a 20 percent/80 percent
bal ance on tel ecommuni cations work versus electrical work, this
will leave themw th the remai nder of the 20 percent, which wll
be all of water and sewer, refuse to the extent they regulate it,
and the electrical matters, nost of which have been sone of their
bi ggest cases and sone of the cases that have been |angui shing
for the | ongest period of tine.

SENATOR DAVE DONLEY: M. Chairnman?
CHAl RMAN TAYLOR: Yes?
SENATOR DONLEY: Wuld the, where would cable television fall?

CHAI RVAN TAYLOR: Unfortunately, we have not yet drafted anything
on cabl e tel evision.
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SENATOR DONLEY: But. ..

CHAI RVAN TAYLOR W didn’'t have tine last night. W can, if
anyone is interested, have an anmendnent prepared for that effect.

SENATOR DONLEY: Well, if the commttee’s going to propose to
create a separate thing, it needs to be one or the other. And I
woul d suggest that it’s closer to tel ecommunications than garbage
and. . .

CHAI RVAN TAYLOR: Onh, no, tele...

SENATCR DONLEY: Sewer and water.

CHAI RVAN TAYLOR: Cabl e woul d be included wi thin.
SENATCOR DONLEY: The tel ecommuni cations. ..

CHAI RVAN TAYLOR: The Tel ecommuni cati ons Commi ssi on.
SENATOR DONLEY: Ckay, good.

CHAI RVAN TAYLOR: But we haven't prepared any specific amendnment
changing in any way the cable tel evision industry.

SENATOR DONLEY: No, I’'m just wondering who has jurisdiction on
it.

CHAl RMAN TAYLOR: |Is that correct, Barbara?

MS. BARBARA CRAVER: | think so. | mean telecomrunications is
pretty broadly defined [indisc.] | think it involves cable.

CHAI RVAN TAYLOR  Ckay. I’d just note for the record that’s
Bar bara Craver, who's with, who's a drafter.

SENATOR CONDERY: And the date of the. ..

CHAI RVAN TAYLOR: The transition would occur January 1, 2003. The
next major provision you cone to is the Regulatory Conm ssion
itself and that it shall annually, that’s on Section 8, page 3,
it shall annually elect for the followng fiscal year, and that
el ection shall occur within the nmenbership, raising one of their
nmenbers to the title of chair. The chair would serve one-year
terms and could serve up to three successive terms. After a
year, then they would have to step down as chair, and after a
year of not serving as the chair, the conmm ssioner would be
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eligible for election as chair again. This was to provide an
alternative for the question of, ‘should the chair be rotated?
as three of the Comm ssioners have suggested just prior to our
heari ngs. The next provision goes into extensive discussion of
ex parte conmunication, inpartial decision making. These are
standards that are applicable in other sections of the law to
hearing officers and judges in Alaska. And that’s basically what
these people are when they sit in the quasi-judicial aspect of
their jobs.

SENATOR JOHNNY ELLIS: M. Chairman, that’'s section 9 through..

CHAl RVAN TAYLOR 11. | think that’'s right, John, | may have
spoken too quickly. Yes.

SENATOR ELLI'S: Coul d you just cite the sections as you go through
t he i ssues?

CHAI RVAN TAYLOR: Yeah, |I'm sorry, | should have. That next
section 12 basical ly defi nes who has contr ol over
t el ecommuni cations and who has control over the other public
utilities. Section 13, tinelines for issuance of final orders,
is basically the sanme provision as was provided for in the House.
There is one difference and that is the provision providing for a
good cause delay has been elim nated. So, in essence, unless
the, let me see if | can find it, unless the parties thensel ves
have consented, both parties, |’m assumng only two, but unless
all parties have consented to the extension, the extension is
granted as of that date. This puts sone teeth into that
provi si on. And actually with the division of work contenplated
by creating t he new comm ssi on to t ake care of
t el econmuni cations, there is, there should be nore than adequate
both staffing and tine because they would then be handling 20
percent of the workload. 80 percent, according to the testinony,
woul d nove off to the new conmi ssioners as of the 1% of January.

This next provision was, | believe, part of the House bill and
|’m not certain what it actually does, but it's the contents and
service of orders. It talks about every formal order of the

comm ssion should be based on facts of record, then it says,
however, the comm ssion nmay issue orders approving any settl enment
supported by all the parties of record in a proceeding, including
a conprom se. I’m assunming that’s sonme clean up |anguage that
was needed within the House Bill by the Conm ssion for the types
of orders they found thensel ves necessary to issue. Do you have
further comment on that, Barbara?

M5. CRAVER That's section 14. That’'s been in there since the
second session..
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CHAl RMAN TAYLOR: You need to cone over and sit down there. Yeah.

M5. CRAVER This is Barbara Craver, I'm with Leg Legal. Let’s
see, Section 14 of version L has been with the bill, it was
requested | think during the second session and nmaybe even during
the original session because there was no authority for the
Comm ssion to approve settlenent, settlenents between the parties
as an order.

CHAI RMAN TAYLOR: And that was in the House Bill?
M5. CRAVER: Yes.

CHAI RVAN TAYLOR: The next one, section 15 is again, 15, 16, 17
and 18, let’'s see...

SENATOR GENE THERRI AULT: They all just conform

CHAI RVAN TAYLOR: Those are just conformng and putting the word
‘tel econmunication” in there, creating the new comm ssion for
that purpose. And so is 19 also. The Tel ecommuni cati ons
Conmi ssion is created in Section 20, the definition of the duties
of the three conm ssioners. And, by the way, the standards for
qualification are the sane as the standards for qualifications
for APUC, excuse nme, RCA right now. And the standards for
removal by cause, which is the Governor that only can do that,
for cause. They're confirned by the Legislature. They serve for
five-year terns. They are a range 26 up to a range, wth the
chair at a range 27. Al this is sane as the RCAis right now.

SENATOR THERRI AULT: So that’s identical, you' ve just...
CHAI RVAN TAYLOR: Yeah.

SENATOR THERRI AULT: Sort of pulled those sections of statutes,
changed the. ..

CHAl RMAN TAYLOR: Changed the nanme, that’s all, Gene, yeah. They
have an office, a seal, a legal counsel. They’'re allowed to
enpl oy, of course, personnel to assist them And then there's
the restriction on the nenbers that they cannot hold stock in a
utility that they would regulate and other qualifications. I
t hought that one had a section nunber, but | guess it doesn’t.

M5. CRAVER |t’'s...

CHAl RMAN TAYLOR: Section 42 includes both the restrictions on

SENATE JUD COW TTEE - 5- June 26, 2002



menbers and the powers and duties of the comm ssion chair. And
those are also the sane, aren’t they Barbara?

MS. CRAVER Yes.
CHAI RVAN TAYLOR: As what the RCA is today? Ckay.
M5. CRAVER This is identical to the Regul atory Conmm ssi on.

CHAI RMVAN TAYLOR: And these decision meking procedures and
i npartial decision-making, is that the sane, too?

M5. CRAVER. Ch, no, that’'s a new secti on.
CHAI RVAN TAYLOR That’'s what | thought.

M5. CRAVER 42.08.090, which is on page 13, is a new section that
al so appears in, appears as an anendnent to the Regulatory
Comm ssion in the first part of this bill. Yes.

CHAI RVAN TAYLOR And that provides for the higher standard of, we
wer e tal king about only conm ssioners, too.

M5. CRAVER This is an ex parte, ex parte nodel that’s based on
the judicial nodel.

CHAI RVAN TAYLOR: When. .
M5. CRAVER To prohibit ex parte conmunicati ons.

CHAI RVAN TAYLOR: When the nenbers, refreshing your recollection
you actually prepared a nenorandum to the Conmittee on that
subj ect .

M5. CRAVER: Uh- hmm

CHAl RMVAN TAYLOR: Before we even started with these hearings and
you provided three different options and this is the higher of
the three options. |Is that right?

M5. CRAVER | think the judicial standard is taken from the
canons and it’s the nost elaborate as to what an ex parte contact
is and in what situations an ex parte contact mght be allowed,
nostly for procedural matters and comruni cations with staff.

CHAI RVAN TAYLOR And we also have a public advocacy section

wWithin this Comm ssion, just as we do within the RCA. And then
when you get to, Section 21 is probably, though it’s one of the
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smallest, it’s probably one of the neatiest around here because
what it does, it provides for the extension of this Comm ssion
for one full year plus it’s w nd-down year, which actually gives
it a two-year extension. 22 is just a nom nal change again to
i nclude, yes, go ahead Senator Cowdery, the Tel econmunications
Act .

SENATOR COANDERY: | don’t know if we’ ve got it in here, but there
was sone question on the word ‘w nd-down,’ | nean, in the, what’s
t he. ..

CHAl RMAN TAYLOR: Term nat e?
SENATOR CONDERY: Termination, is that...

CHAI RVAN TAYLOR | haven’'t attenpted to take that definitional
t hi ng on.

SENATOR COWNDERY: Because you know that gives sone confusion when
it says that it’s termnated but then it gives a one year.

CHAI RMVAN TAYLOR: W actually had a section drawn up, Senator
Cowdery. In fact we’'ve got a couple of different alternatives
there. | chose to go with the sinpler one because it’s basically
what the House did. And if these other provisions are adopted, |
certainly feel that we can extend and nove on from here. W’'re
going to have a panel that’s comng up here too towards the end.

SENATOR COWDERY: Ckay.

CHAI RVAN TAYLOR: But | didn't get into that definitional stuff,
although 1 do have a section drawn up if the Commttee is
interested that would provide for definition of what activities
take place within a sunset year so that there’'s no question about
worrying about interpreting an attorney general’s opinion or
havi ng soneone just speculate what they mght or mght not be
able to do. It would specifically tell them

SENATOR DONLEY: | agree with Senator Cowdery. | think the word
‘terminate’ as it appears nowis really msleading. | don't even
think it’s good English. | nean, ‘termnate’ neans the end. And
that’ s not what happens.

CHAI RVAN TAYLOR Ri ght.

SENATOR DONLEY: | think...

SENATOR THERRI AULT: But when you nean to shut somet hi ng down, you
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termnate it and it goes into its w nd-down year. Now it m ght
not fit perfectly with this function because we have to have a
regul at ory conm ssion of sone kind.

SENATOR DONLEY: Ri ght .

SENATOR THERRI AULT: You have to have that oversight. But if the
| anguage applies to other sections of the statute, which at any
tinme the Legislature could say, ‘You re not needed any nore,
we're going to give, you're therefore termnated, wap up your
business.” | nean, it does fit. So...

SENATOR CONDERY: Well ...
SENATOR DONLEY: |I...

SENATOR CONDERY: Well, it seens to nme, you know, having been in
the business world, when | termnated an enployee, that was
term nat ed.

CHAI RVAN TAYLOR Didn’'t have a w nd-down year?

SENATOR COWNDERY: No, | paid themuntil the end of the week, and
that was it, you know, or the job was conpleted or whatever, it
was term nated. And | think there’s confusion. | think we
should clarify that.

CHAI RVAN TAYLOR | just wanted to highlight for you as | went
through it quickly the sections and this is the section, nunber
22, excuse me, nunber 21, where we would probably want to put in
that definition if we wished to nmake that definitional change.
And |, as | said, | do have a paragraph already drafted that Barb
has available that tal ks about what happens during a w nd-down
year. | didn't try to take on the issue of what the word
‘term nate’ neant or whether or not it should remain there. W
renoved it in the paragraph and just said you would have a full
year of authority and be authorized to continue to work. But...

SENATOR DONLEY: | think it's a pretty sinple matter. | f people
are concerned that it nay be appropriate in other areas, which |
dont, I'mleaning towards thinking it’s not in anywhere because

it’s just not, when you termnate sonething, it’s supposed to
end. But to do a ‘notw thstanding’ provision for at least this
type of regulatory function, which seenms to be an essential
function, we could, you know, have a special term nology that
applies when it’s the RCA or whatever commission is regulating
these functions and then deal with the broad picture in sone
ot her piece of |egislation.
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CHAI RVAN TAYLOR kay, | just wanted you to note that so that
when we go back through it and we want, anybody has an anendnent
prepared, submt one even procedural, or | mean even concept ual

That’s why Barbara’s here to assist us. Section 23, again, just
changes the title from ‘Regulatory’ to ‘Telecommunications.” So
does section 24, 25, 26, 27. Section 28 brings in a little

different concept, but it’'s a concept that | think is very
germane to this subject and needs to be addressed. I n essence,
that’s Senate Bill 280 that failed passage in the regul ar session

and it does provide nuch needed assistance to water and sewer
projects through grants. And, by the way, we do need to have an
anendnent on section 28 because the word ‘conpany’ was inserted
and we need to have the words ‘public utility’ put in the place
of ‘conpany’ each place that it appears within section 28 and 29.

SENTOR THERRI AULT: |’'ve got a couple of questions.
CHAI RVAN TAYLOR: Yes.

SENATOR THERRI AULT: Barbara, when, I'’m sure this has been a |ong
process. When were you instructed to include this |anguage in
the bill? Yesterday or the day before?

MS. CRAVER: The 29!

SENATOR THERRI AULT: Wen did you start drafting this section into
the bill?

CHAI RVAN TAYLOR: | think I gave her instructions M. Therriault,
Senator Therriault, yesterday on everything at about, what tine,
Barb, 9:00 in the norning?

M5. CRAVER Yeabh.
CHAI RVAN TAYLOR 9: 30, sonething like that.

SENATOR THERRI AULT: We had a lengthy discussion yesterday, M.
Chai rman, about the contents of the bill. Since this was ny bil
during the session, why didn't you tell ne that you were
incorporating it in the bill?

CHAI RVAN TAYLOR: | wanted to add that and sone other, because at
one point the Conmttee had actually discussed deregul ating all
wat er and sewer utilities. And, in fact, first draft |ast night,
Barbara had worked a long tine trying to figure out how to do
that. And when we cane back with that at about 3:00 a.m or so,
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we also had this within it because as we were going to deregul ate
| wanted to nmke certain that those provisions that had been
| ost, because | had supported you also on that concept, were
still available for those conmunities. And that’'s the nain
reason | did it. We actually had about seven or eight other
alternatives too that | haven’t gone through because | just kind
of decided they're too conplex and there really wasn't a
consensus wWithin the conmttee.

SENATOR THERRI AULT: Well | guess the dereg...
CHAI RVAN TAYLOR: | didn’t mean to offend you in the process.

SENATOR THERRI AULT: More conplete deregulation, too, is a
substantive matter and...

CHAI RVMAN TAYLOR That’'s why | didn’t do it.

SENATOR THERRI AULT: That never cane up in conversation yesterday
ei t her.

CHAI RVAN TAYLOR No, but that had cone up. Senator Cowdery had

raised it. It had been raised by a couple of different people
testifying. So | wanted to have as many alternatives avail able
as we could. And basically those things have been drafted. It’s

just | thought it was too big a bite to be taking and expect this
commttee to deregulate all water and sewer in the state. Your
audi tors had suggested to us that we make a policy call on that

one way or the other and that’s why | felt it was certainly
germane and something we should take up. But | did not include
it in this draft. It is available if you want to take that up
Anot her issue that was rai sed was the deregul ati on of cooperative
el ectric associations. And Chugach had specifically asked for
that so | had provisions drafted for that also. Part of the

conplexity there was that many wi tnesses had stated that if in
fact sonmething |li ke that were contenpl ated, that we really needed
to mintain a level of regulation on Chugach’'s whol esale
transactions with other utilities but that naybe maintaining a
strict regulatory approach over a cooperative really didn't have
much, much inpact. So we also drafted a provision on that. But
since | didn't feel we had a great deal of consensus yet on that,
that wasn’t an issue that | was going to, going to push. W did
have it drafted, though, last night, and |I'’m prepared to provide
the Conmittee with that work and nove forward with it if people
want. As | said, | tried to take every option that was provi ded
in testinony and consolidate it and then put it into some form
And then | tried as best | could to conme up with sonething that
woul d wor k. The last section, let nme, first on that repealer,
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can you explain that one Barb?
MS. CRAVER: Yes.

CHAI RVAN TAYLOR Because there was, it’s a little glitch in
t here.

M5. CRAVER Well, 42.04.100 created a telecommunications or
comuni cation carriers section wthin the Regul atory Conm ssion
And since that seens to be very applicable to tel econmunicati ons,
we’'ve taken it out of 04 and put it into 08. So now that exact
sanme section about comrunication carriers section is found in
45. 08 under the auspices of the Tel econmuni cati ons Conm ssi on.

SENATOR THERRI AULT: Coul d you go over that again?
M5. CRAVER Yes, okay. GCkay, 42.04.100.
CHAI RVAN TAYLOR: Whi ch we woul d repeal .

M5. CRAVER You can see what it looks like, let’s see, if we can
find where it got, got noved to. Let’s see. If youll look on
page 14, on line 10, we have conmunications carrier section.
This had fornerly been 42.04.100, because this was part of the
Regul atory Conmi ssion’s, under their jurisdiction. So since it’s
a communi cation carrier systemthat will ‘adm nister policies and
prograns with respect to the regulation of rates, services,
accounting, and facilities of comrunications comobn carriers
within the state involving the use of wire, cable, radio, and
space satellites,” it seenmed nore appropriate to put this under
the tel ecommuni cations section and just take it conpletely out of
the Regul atory Comm ssi on. So 42.04.100 is being repealed and
it’s actually been just noved and renaned, renunbered and put
under the Tel econmuni cati ons Conm ssion in 42.08. 100.

CHAI RVAN TAYLOR: The next section, nunber 31, provides exactly
the same |anguage that the House had in their tinelines.
Remenber we, we, | can’'t renenber for sure, | think it was Eric
Youl d yesterday was telling us that it wasn't everything that
t hey want ed. They wanted sone tighter definitions on the 400
cases that are sonewhat stale. And | believe he suggested he had
sone |anguage but didn’t provide it to the Commttee yesterday.
In the first draft, |I had left out that second sentence where it
says, ‘For dockets comrended before July 1, 2002, the date of
July 1, 2002, shall be used as the date of filing" for tineline
purposes. Basically what that second sentence does is it brings
all of those old stale cases up and gives them a new starting
line, which is the same starting line as any new case that’s
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filed. So everybody kind of starts off together in that concept.
I’m not sure what ARECA had for additional |anguage that they
wanted but the first draft we'd left that out and that was in the
hopes that we would cone up with sone | anguage. And believe ne,

| cannot, | don’'t have the sophistication to do that. |[If anyone
el se has a recomendation, |'d be happy to entertain it. And
since | couldn’t, | couldn’t seemto figure out how you woul d age

those cases and define which one would have priority over the
other in any kind of neaningful fashion just based on tine of
filing, what | did there, was | just put the second sentence of
the House' s provision back in so the House's provision is exactly
as we received it right now But | just wanted to remnd the
Commttee of what the debate was on that, or | should say, the
testimony was on that should anybody want to work wi th sonebody
to come up with an anmendnent on that. And the last one is the
task force that is to inquire into the Regulatory Conmm ssion.
And rather than go along with the allocation of individual
menbership wthin that based wupon which organization or
prof ession you belong to, we just deleted those and took it back
to the generic, where the nenbers of the task force would be
appoi nted, three people by the President of the Senate, three
peopl e by the Speaker of the House, one by the Governor - that
they would work for the next six nonths, that they would render
their report to the next legislature on January 30'", 2003, which
should <coordinate wth the study that’'s going on that
Adm nistrative Director Duncan has now |et. And the next
| egi sl ature should have both of those available. Hopefully this
task force would not interfere with RCA to the extent that we had
testi nony yesterday, because 80 percent of RCA's work would now
be done by the other comm ssion beginning January 1.

SENATOR DONLEY: Is it really 80 percent?

CHAI RVAN TAYLOR That’'s what the testinmony was, is, by the
electric people, is that 80 percent of the activity of the
Commi ssion is taken up with tel ecommunications. It used to be,
remenber, they said it used to be the other way around, that
electrical used to take nore tinme in the Comm ssion. And wth,
guess it’s the advent of technol ogy or deregul ati on or sonething,
| guess deregul ation they said fromthe FCC

SENATOR DONELY: Can I..
CHAI RVAN TAYLOR: Yeah.
SENATOR DONLEY: ...ask a question? Do the, the reforns such as

the election of the chair, the ex parte comruni cati on provisions;
do those apply to both the new entity that’s being created and
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the existing entity?

M5. CRAVER Let’'s see, | know for sure that the ex parte things
do. | don’t believe that we carried the election of the chair
into tel ecommuni cati ons.

CHAI RVAN TAYLOR: Tel ecommuni cations only has three nenbers. |'m
not sure how t hey...

M5. CRAVER. There is a chair in the tel ecomunications section.
It’s on page 12, line 17, which the exact, you know, it’'s a
mrror of what the RCA, powers of the, powers and duties of the
conmmi ssion chair is.

SENATOR THERRI AULT: But how is that chair sel ected?
M5. CRAVER Let’s see.

SENATOR THERRI AULT: Currently RCA of course is appointed. They
of fer...

MS. CRAVER: Yeah, let’s see. Let’s see, how was it done under
42.04.010? | can’'t answer that question, but | can | ook and see
if | can find the answer here.

CHAI RVAN TAYLOR: Senat or Cowdery?

SENATOR CONDERY: Yeah, while she’s looking for that, you know we
di scussed a different review process, you know, by, into the
actions and the Conmi ssion. |Is that included any - you know, we
tal ked about nonthly, we talked about quarterly, vyearly, that
type of thing. 1Is that, any of that in here? Do you renenber?

CHAI RVAN TAYLOR: | didn’'t see anything.

SENATOR DONLEY: Onh, you don’t nean review, you nean |ike an open
bar, | nmean, discussion...

SENATOR CONDERY: Yeah, you know.. .

SENATOR DONLEY: That was in the House bill, that once a npnth
di scussi on thing?

SENATOR COWNDERY: Yes.
CHAl RMAN TAYLOR: Yeah, the Conm ssion was concerned, and others

were concerned that that was going to be kind of burdensone wth
the workload that they had to neet every nonth with the panel so
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| didn’t put that in.

SENATOR COWDERY: Ckay.

CHAI RMAN TAYLOR | just assuned that if there’s going to be a
task force that is going to look into their affairs, which both
t he House and we have here. |I'mcertain they ' re going to have to

neet with and talk to them on occasion but to set up nandated
tinmes at which they have to get together seened to ne awfully
arbitrary.

SENATOR DONLEY: M. Chairman, this is what |'m interested in
doing at this point is having a letter of intent that deals wth
sonme of the nore conplex issues that specifically asks or defines
as the intent of the Legislature that this task force make a
specific reconmmendati on back whether or not the use of this

‘basebal |’ or ‘last best interest’ arbitration for setting the
UNE rates for tariffs is an appropriate way to set those, those
I ssues. And also that the, this task force would also nmake a

specific regulation regarding the request of this Conmmttee for
the deregul ati on of co-ops and muni-owned utilities.

CHAI RVAN TAYLOR: And how that m ght occur?

SENATOR DONLEY: Yeah, and how that m ght occur. So that we have
this task force of hopefully a lot of expertise com ng back and
maki ng specific recomendati ons on those two very conpl ex issues,
| think. So that the next legislature will have a better sense
fromhopefully a group of, a panel of experts, on which way to go
on those issues because |, we, we heard a lot of testinony on
both those things. | think both those things need to be, have a
much nore extensive public debate and amobunt of research and work
done on themthan we're going to ever have in this forum But |
would like to have sone reconmendati ons cone back [indisc.] on
t hose issues.

CHAl RMVAN TAYLOR. And that was both on water and sewer and
el ectric co-ops?

SENATOR DONLEY: Yeabh.

CHAI RVAN TAYLOR Ckay. Ckay, |’'d sure appreciate that because
trying to wade your way through these statutes and trying to
figure out how to do that..

SENATOR DONLEY: So you could put it specifically in this, the

charge to the task force or we could do it by letter of intent
saying, ‘task force, this is what we want you to cone back and
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gi ve us sone advice on.’ Either way.

CHAI RVAN TAYLOR: Yeah, well, Barbara and nyself and staff wll be
happy to work with you on either one

SENATOR DONLEY: Maybe 1... | guess it’d be better if it was
right in here.

CHAI RVAN TAYLOR If it’s right in there, | think...

SENATOR DONLEY: Yeah.

CHAI RVAN TAYLOR: ...it’s clearer. Do you understand that, Barb?
M5. CRAVER Actually, I wasn't listening. | was |ooking for the
ot her stuff. But I'’m sure you can fill ne in. O you want to

reiterate it?

SENATOR DONLEY: W would like it clear that one other thing that
we’ re asking...

CHAI RVAN TAYLOR: Senator Donley, why don’t you nake that as a
notion to anmend?

SENATOR DONLEY: | would nove that the drafters cone up with sone
| anguage that nake it clear in the charge to the task force in
Section 32 that we want a specific, the Legislature would like a
specific recommendation on the, on the use of this ‘baseball’ or
| ast best interest, ‘last best offer’ arbitration for setting the
UNE rate or at l|least the variables, | guess, in that rate and
tariff issues and, and | guess | don’'t nean, you know, |, nore
than just say whether they like that or not but make a specific
recommendati on on how they think that should be handl ed.

CHAI RVAN TAYLOR What type of arbitration

SENATOR DONLEY: Yeah, if you're going to use arbitration, what
type of arbitration

M5. CRAVER (kay.

SENATOR DONLEY: And second, that also we’'d like a specific
reconmendat i on r egar di ng t he i ssue of deregul ati on of
cooperatives and city owned utilities.

M5. CRAVER Ckay, of electric cooperatives, you nmean?

SENATOR DONLEY: And water and sewer.
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V. CRAVER: Ckay, wel |, there’s electric and telephone
cooperatives under 10.25.

CHAI RVAN TAYLOR: Oh yeah. | think you..

M5. CRAVER You just nean el ectrical cooperatives?
SENATOR DONLEY: | nean bot h.

M5. CRAVER You want both. Ckay, electric and tel ephone.
CHAI RVAN TAYLOR The concept of the co-op..

M5. CRAVER Co-ops is 10. 25.

CHAI RMAN TAYLOR O you could deregulate as far as rates and
ot her things?

M5. CRAVER: Uh-hmm

CHAI RVAN TAYLOR: But you woul d probably not be able to deregul ate
as far, or wouldn’t want to deregulate as far as certification

In fact that’s one of the problens we ran into on the
deregul ation drafting — [what] we were trying to do on that is
that if you deregulate them you change them they' re no |onger
defined as a public utility because they're not regulated. And
if they’re not a public utility, they don’'t have the rights of
right-of-way or condemmation, which is for the ability to put a
pole in the right-of-way. And all of a sudden these conpanies,
these co-ops and other things would be left wth no way of
putting in a newline, say, in acity street without having to go
purchase it. | don’t think...

SENATOR DONLEY: | don’t think this would intend that to happen.
M5. CRAVER Let’s see.

SENATOR DONLEY: The intent is just to get a specific
recomendation fromthis task force.

M5. CRAVER Ckay, you wanted deregulation of these co-ops, and
then what were the other ones, municipally owned utilities?

SENATOR DONLEY: Yea.

M5. CRAVER (Kkay.
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SENATOR DONLEY: Because | think those are the two big issues that
we just, you know, don’'t necessarily have tinme to develop the
expertise and the actual tinme to handle them

M5. CRAVER Cot it.

CHAI RVAN TAYLOR Let nme tell you, | sure thought it was a |ot
sinpler than it is. Wen you get in and start trying to change
those statutes, each one of themhas a ramfication or an inpact
on another one and you start chasing one statute after another
t hrough the books. Okay, wth that, we're scheduled to -
Bar bara, go ahead.

M5. CRAVER |If | could respond to Senator Therriault’s question.
CHAI RVAN TAYLOR: Yes, please.

M5. CRAVER: Under 42.04.010 and the Regul atory Conmm ssion under
010(b) is where this, the provisions regarding the Governor
designates a chair of the Conmi ssion either by selecting the
menber nom nated by the Comm ssion or another nenber. W dropped
that section out. | don't know why. So it does not appear in,
that in the new chapter 08 that there is any conparabl e provision
t hat specifies how the chair of the telecomunications
conmi ssi on. .

CHAI RMAN TAYLOR: W'll need to have that.
M5. CRAVER: So we can stick that back in.

SENATOR THERRI AULT: So, we have a comm ssion with a chair and no
mechanismtelling us how we get the chair at this point?

M5. CRAVER Right. So, if you wanted to, you could take
42.04.010(b) and put it into Chapter 8, 42.08.010 and conformit.

SENATOR THERRI AULT: And what’'s left of the RCA here, what’'s the
change in their selection of chair? 1Is it a rotating basis?

M5. CRAVER Right, they thenselves elect a chair from within
their nmenbership every year. They can elect the sane person for
three consecutive years. Then that person, if they wanted, has
to take a year off before they can be el ected again.

CHAI RVAN TAYLOR You ought to mnmmke that as a conceptua
anendnent .

SENATOR DONLEY: Yeah, | nove that as a conceptual anendnent.
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CHAI RVAN TAYLOR: Nunber two, and that’s to take care of the chair
situation where we’'ve left out how the Governor or who was going
to designate it for the new Tel ecommuni cati ons Comm ssion. l's
there objection? There being no objection, that conceptual
anmendnent passes.

SENATOR DONLEY: And | have a third conceptual anendnent.
CHAI RVAN TAYLOR: Go right ahead, Senator Donl ey.

SENATOR DONLEY: And | woul d nove that, not withstandi ng how ot her
boards and comm ssions are treated under the sunset |aw, that
these two conmissions, if they, the term nology that would be
used when then went into their sunset year would not be that they
were termnated until the end of their sunset year and that, that
we specifically give the nane to the |last year as the...

CHAI RVAN TAYLOR: How about review year?

SENATOR DONLEY: Well, everybody calls it the w nd-down year. I
mean, maybe there’'s a better termnology, but | would |ike, |
woul d i ke the term nation to occur when they' re gone. You know,
that being the definition of ‘termnation,’” when they cease to
actually exist rather than they termnate and then they’'re around
for a whole ‘nother year fully doing business.

M5. CRAVER That coul d. ..

SENATOR CONDERY: ...and that they carry on business...
SENATOR DONLEY: Yeah.

SENATOR CONDERY: Until they’'re, you know.. .

SENATOR DONLEY: Yeah. Because | think that’s really inportant
with these regulatory conmm ssions, that they have full authority
to continue their business and we ought to say that right in
statute because they performsonme [indisc.] functions.

10: 00 a. m

CHAI RMAN TAYLOR W actually drafted a - Senator Donley, we
actually drafted a provision specifically on that subject
providing for that portion of the definition, that they would be
fully authorized and would be required to do all functions during
that period of tine. So that would renove any [indisc.] Attorney
General s opinion or whether sonething el se was out there.
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SENATOR DONLEY: | would nove that that be part of my conceptual
amendnment al so.

CHAI RVAN TAYLOR Ckay.

SENATOR DONLEY: And, M. Chairman, before we get interrupted
her e. I would suggest that since this is a big chunk of
| egislation here and it’s, a |lot of people are just, | don't know
when this got shoved under ny door | ast night.

CHAl RMAN TAYLOR: It was after 5:00 a.m

SENATOR DONLEY: Ckay, because | was asleep. But when it, that we
take a break and | et people...

CHAI RVAN TAYLOR Ch, | was intending to.
SENATOR DONLEY: Good. To take a look at this...
CHAI RVAN TAYLOR: We're going to caucus at 10:00..

SENATOR DONLEY: ...so people could give reasonable, have a
reasonabl e opportunity to prepare any testinony they have on this
one.

CHAI RVAN TAYLOR Oh yeah, and there’s bound to be other
anmendnent s.

SENATOR DONLEY: And in the neantine, have drafting go off and do
t hese changes that the Conmittee’s recomended so we can have...

CHAI RVAN TAYLOR: W haven’t voted yet on the third one.
SENATOR DONLEY: Yeah.

CHAI RVAN TAYLOR: Does the committee have questions concerning
Senator Donley’s third conceptual amendnent? Senator Ellis?

SENATOR JOHNNY ELLIS: So the termnology for this existing RCA
and the new telecommunications group would be different from
every other group in statute.

SENATOR DONLEY: Yeah, if that's what it takes. | just, | really
think that ‘termnate’ is not appropriate when everybody agrees
the last tine they went through this, they continued to fully
function. | nean, they weren’t term nated, they kept going. And
it just scares people needlessly | think to say well they're
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t er m nat ed.

SENATOR ELLIS: M. Chairman, | wunderstand exactly what is to
occur. | think the term nology has been used by both sides in
this debate to achieve certain ends. | understand exactly what

‘term nation’ neans and what the situation is. And anybody el se
who’s trying to keep an objective view understands it as well. |

don’t think it’'s necessary and | think - | won’'t go any further
| don’t think it’'s necessary to have different term nology for
this than we do in every other statute. |If you want to change it

for every other board and comm ssion, go right ahead. The stakes
are definitely higher in this situation for both sides, but...

CHAI RVAN TAYLOR: |I'm going to strongly recommend getting rid of
sunset altogether on this Comm ssion or just setting a finite
date, there is no wind-down, there is no nothing, that’s the date
at which they end if they' ve not been extended.

SENATOR CONDERY: | think that..

CHAI RMAN TAYLOR So there's been a lot of debate on it.

personally did not feel there was enough consensus within here to
make that definition. That’s why | said | tried to draft one
| ast night, kind of left it out because | just felt that it was

another bite that mght be a step too far. But |I'’m nore than
happy to entertain it and | think we ought to have sonething
drafted so that it appears in front of us and | can support that,
Senator Donley, and believe we should discuss it. Senat or
Therriault, you, I think, were trying to...

SENATOR THERRI AULT: Well, the whole idea of revisiting sunsets or
| ooking at that and seeing if there’'s a different way, |ooking at
what the federal governnent does instead wth regards to

reaut hori zati on. | think that’s a better way to go. | think I
agree with Senator ElIlis. The existing term nology doesn't
bother ne at all. | understand it. | think it’s pretty sinple.

SENATOR ELLIS: It’s consistent throughout statute. If we're

going to change it for this, we should change it for everything
or..

CHAI RVAN TAYLOR: Have. ..

SENATOR ELLIS: It would bother ne to have special |anguage for
this situation.

CHAI RMAN TAYLOR: Have one conm ssion be using one |anguage for
sunset or term nati on and anot her. ..
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SENATOR ELLI S: Yeah, exactly. Change it for everything or not.
CHAI RVAN TAYLOR: Senat or Donl ey.

SENATOR DONLEY: | don’t disagree with that. The trouble is that
all we have before us right now is these specific areas of
jurisdiction. | think that would be...

SENATOR CONDERY: A thing that should be addressed.

SENATOR DONLEY: Sonething totally separate that would be
addressed separately, you know, on how you' d do the whol e sunset
provision. And | would support it there, too.

CHAl RMAN TAYLOR: Let ne ask...

SENATOR DONLEY: Because | just don’'t think this |anguage is
accurate.

CHAI RVAN TAYLOR Let ne just ask one question

SENATOR DONLEY: | nean sonebody can say, this board term nates,
you know, on the 30'" of June. And the average citizen would
think, oh, it’s gone on the 30'" of June, and it’s not. It’s
still there, fully functioning for another year. That’s just not
right. | nmean you ought to be able to read the statutes and as
much as possible understand it from the sinple English point of
Vi ew.

SENATOR THERRI AULT: But you can. You just say, ‘It shall
term nate,’ section (b), upon term nation, they have one year to
wWrap up.

SENATOR DONLEY: That’'s not. That’s sinply not what English
means, the English word ‘term nate’ neans. You' re term nated,
but you're still going to be there. | nmean it’s inconsistent.

SENATOR THERRI AULT: Well, that’s Senator Cowdery’s exanple
earlier. I'mlaying you off, but you have two weeks to clean out

your desk and...

SENATOR DONLEY: That's right. You' re termnated as of the date
you' re gone.

SENATOR COADERY: No, | think that, that this, | don't know if
we’ ve ever had any chal |l enges, but we have | awers setting here.
But in the event a decision is made that sonmebody don’t like in
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that w nd-down year, has there ever been a challenge or could
there be a chal |l enge?

SENATOR DONLEY: | don’t know, as long as the statute specifically
said...

SENATOR COWNDERY: You know, they say that it was term nated and
this and that. Sol think it’'s an area that needs to be cl eaned

up.

CHAI RVAN TAYLOR: At |east we could have the drafter cone back to
us with sone | anguage that we can then debate and have sonething
in front of us. It’s ny understanding...

SENATOR THERRI AULT: M. Chairman, right now we have a notion.
CHAI RVAN TAYLOR Just a notion at this point.
SENATOR THERRI AULT: We have to deal with that notion

CHAI RVAN TAYLOR That's what |I'm trying to do. |"ve got a
guestion though for the drafter. And that is: aren’'t each one of
these sunsets on these commissions individually stated in
statute? | know there’s kind of a catchall sunset that | think
takes in the barbers and hairdressers and a whole series of
comm ssions. And | think there's, isn't there specific |anguage
on individual conmm ssions?

M5. CRAVER Well, there are two separate subset sections. And
generally the occupational boards, | think they're in 08, |I’m not
sure, they have their own section. And 44.66.010 is a
termnation of State boards and comm ssions. And it uses the
sanme | anguage and lists the boards to which that applies. The
| anguage actually is, ‘Boards and conmssions listed in this
subsection expire on the date set out after each,” and then you
have the list and the dates they expire. Then (b) is the one
that says, ‘Upon termnation,’” i.e. termnation being simlar to
being expired, ‘the commssion listed in (a) shall continue in
exi stence until June 30 of the next succeeding year for the
purpose of concluding it’s affairs.’” And...

SENATOR DONLEY: M. Chairman, renenber the testinony of people
saying, ‘I have to go back to Wall Street and explain why
term nation doesn’t nmean term nation?  Remenber that testinony?
So if it’s so bloody clear, why is it that people have this big
probl em being scared that Wall Street is freaking out because the
Conmi ssion was term nated?
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CHAI RVAN TAYLOR: | just wanted that definition [indisc.].

M5. CRAVER Senator, | just need to be clear that the amendnent
that you want applies to both the Regulatory Comm ssion and the
Tel econmuni cat i ons.

SENATOR DONLEY: Yes.
M5. CRAVER Okay, all right.

CHAI RVAN TAYLOR: That’'s what your intent was, isn't it, Senator
Donl ey?

SENATCOR DONLEY: Yeabh.

CHAI RVAN TAYLOR And do you feel you have enough information to
draft sonething that is consistent wth Senator Donley’s intent?

M5. CRAVER Yes, | think the idea would be to draft an anmendnent
that would mnmeke it <clear that the Legislature wants the
Tel ecommuni cati ons Commi ssion and the Regulatory Conm ssion in
its year after termination to exercise its full powers and duties
under the statute. Yes.

CHAI RVAN TAYLOR That notion is before us. s there objection?
There being no objection, you Il also take care of that, that’s
the third amendnent. Are there, |I'msure there are other matters
that people wish to discuss but it was the intent of the Chair
that we take a break at this point. W have to go to caucus
anyhow on other matters and that we would then return after to
take up individual anendnents and testinony on the commttee
substitute of those who wish to testify. | don't intend to take
a great deal of testinony but...

SENATOR COWNDERY: Five m nutes?

CHAI RVAN TAYLOR: | do want to give people an opportunity to react
because these are serious matters that may inpact people and |
want themto have an opportunity to [indisc.].

SENATOR ELLI'S: And your goal is to nove the bill by when? Do you
have a general idea?

CHAI RVAN TAYLOR: My goal is to nove this bill, yes.
SENATOR ELLIS: By?

SENATOR CONDERY: After testinony.
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SENATOR ELLI'S: As soon as possible?

CHAI RVAN TAYLOR: | want to give people an opportunity to react to
it because it’s better to do it in here than have it all show up
on the floor. Ckay, we will stand in recess, subject to a cal
of the Chair. [10:10 a. m]

TAPE 02-51, SIDE A
1: 20 p. m

CHAI RVAN TAYLOR: ...present, all five nenbers, Senators Ellis,
Cowdery, Therriault, Donley, Chair Taylor. Barbara would you cone
forward please and explain the changes that you have nade to the
new CS? First, before that, Senator Donley, notion to adopt that
CS for purposes of discussion?

SENATOR DONLEY: | nove to adopt the O Version

CHAI RVAN TAYLOR: |Is there objection? There being no objection
for purposes of discussion, it is adopted by the Commttee, the O
Ver si on. Bar bara, would you begin with your explanation of the
changes you have nade in the | ast couple of hours?

M5. CRAVER Al right. |1’m Barbara Craver, I'mwth Legislative
Legal Affairs. Let’s see, there was a snmall change in the title
on line 5, which reflects that we're calling these water
utilities ‘regulated public wutilities.’ The next change, |

believe, is on page 3 in Section 9 and we just added a phrase
regarding what an ex parte comunication is. It’s ‘an ex parte
comuni cation on a substantive matter that is pending or likely
to conme before the panel.’ Just a little bit nore discussion.
That sane phrase is used in subsection (e), also, that’s on line
24 of page 3. And then a nore - a change was nmade on line 27 of
page 3 which says that ‘a conmunication occurring nore than two
years before the filing of’ a matter does not qualify a person
It had fornmerly said it |ooked back five years to see if there
were any conflicting sort of ex parte conmunications, now it’s

two. | guess 1'd like to add that all of these changes are
mrrored later on for the Tel econmuni cati ons Comm ssion al so and
[’11 get to that.

SENATOR THERRI AULT: M. Chairman, just a...
CHAI RVAN TAYLOR: Yes, Senator Therriault, go right ahead.

1:24 p. m
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SENATOR THERRI AULT: ‘Or likely to cone before the panel with a
party to the proceeding.” |’mjust wondering in practical terns,
how t hat woul d work? And | understand the desire to say well you
can't go talk to them two days before you put your thing in, you
don’t get vyour spin in there. But I'm not sure with this
wording, ‘or likely to come before them..

MS. CRAVER Well ...
SENATOR THERRI AULT: ...is pretty broad. It seems like it would
just about incorporate discussion of anything to do wth
t el econmuni cati ons.

M5. CRAVER Well, | think..

SENATOR THERRI AULT: O whatever is to be regul at ed.

M5. CRAVER Through the chair, | think that the idea is that
substantive nmatters are very specific. And | didn't, | didn't
cone up with this |anguage, but | don’t have a problem wth it.

You know, if you are a person who sets tariff rates, don't get
into the nitty gritty of tariff rates because it’'s likely to cone
before you. If you just want to tal k about sone general nmatter,
| don’t think that it would disqualify you. s that vyour
intention Senator Tayl or?

SENATCOR THERRI AULT: Ckay.

M5. CRAVER And you know, in the event that you err and you know,
you' |l be disqualified, it’s no horrible, you just won't be on
t hat panel.

SENATOR THERRI AULT: kay, but then the two-year |ook-back from
the point that you nade an error..

M5. CRAVER: Yes.

SENATOR THERRI AULT: ...and you're disqualified fromthe - would
you be disqualified?

M5. CRAVER No, | think that they're saying, if you have had
sonething that mght be considered an ex parte comrunication
within the previous two years. You spoke very specifically about
a tariff rate for a certain type of service with soneone two
years ago would disqualify you from being on a simlar case
certainly with that party or where that issue was involved.
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SENATOR THERRI AULT: And so nuch of this, the discussions taking
place in the context of the big tel econmunications battles that
we’ ve had. But | know from hearing from smaller utilities, and
that’s why | kept asking questions about the diversion process,
they want sonmething that is less than the judicial process. They
want the ability to talk to the Comm ssioner and say, ‘Wuat’'s the
- where's the problen? Oh, that's, well, we’ll get that
i nformati on together.’ And |I'’m just concerned that this would
just cut off that desire from the smaller players to have
sonething that’s much stream i ned and | ess costly.

CHAI RVAN TAYLOR: There’s nothing in here...
M5. CRAVER Senator Taylor would have to speak to that.

CHAI RVAN TAYLOR: Wl |, there’s nothing in here that woul d prevent
them from RCA, from going forward with and creating their own
di versionary system Not a thing. And with different standards
of procedural due process, a nore informal process, there’'s
not hing that prevents them from doing that and they have rule
maki ng authority. They could do that. In fact, | think they
said they tried to get it started and then kind of ran into sone
problenms and felt they’'d have to make sonme rules on that. I n
fact, | think that was part of the discussion that was in
February over at the ATA neeting in Sitka, was how do we get to a
| ess formal process than that? | don’t believe though that it
takes statutory, additional statutory authorization. | think the
RCA al ready has that inherent within it. And |I’mnentioning just
the RCA because it’s ny intent, if there’'s consensus on this, to
wi t hdraw t hose anendnents that provide for the new comm ssion

SENATOR THERRI AULT: Ckay, so the way that this is worded, if they
have a diversion process of some kind, should this be worded so
that it’'s specific to only those itens that are in that quasi-
judicial category?

M5. CRAVER: Well, if you would |ook at the next section, Section
10, 42.04.090 goes really into detail about what an ex parte
comuni cation is considered and this is adapted fromthe judicial
canon of ethics. And certain matters, which are factually an ex
parte contact, would not necessarily be considered a violation

i.e. each nmenber they can stipulate to it they can agree ahead of
time what type of communications are not going to be considered
ex parte contacts. So |I think there’s ways that the Conmmi ssion
could, if it was clear that no one had an objection to a
commi ssi oner speaking to someone who was or was going to be a
party in the future on an issue and it was all out in the open

you woul d be able to avoid violating the law. And the idea here
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is to, you know, over-regulate and really, really protect even
t he appearance of inpartiality. So it is intended to put up sone

barriers to conmuni cati on bet ween, you know, bet ween
commi ssioners and parties. It does not apply to staff, however.
So, you know, parties could still speak to staff, | believe.

SENATOR THERRI AULT: And is there the language in here that is
very specific, that it says even sonething that...

M5. CRAVER The appear ance?

SENATOR THERRI AULT: The appearance. Even if the third party
thinks that there m ght have been, then the, | guess that was in
a different section, wasn't it?

M5. CRAVER That’'s at the, on the bottom of page 3, line 28
through 31, ‘Crcunstances that mght reasonably suggest to a
third party that an ex parte contact had occurred, even if none
was made, shall be considered an ex parte contact.’

SENATOR THERRI AULT: That's seens problematic to ne.

MS. CRAVER It’'s..

SENATOR THERRI AULT: Anyway, 1’1l just flag that. Thank you.
M5. CRAVER Let’s see...

CHAI RVAN TAYLOR Any ot her changes?

M5. CRAVER Let’'s see. On page 4 in Section 10 on line 6 we have
the repeat of the phrase on, about ex parte comunications, that
they’re ‘concerning a matter that is pending or likely to cone
before the panel.” Let’s see, oh, and |I'd just like to point out
for Senator Therriault’s benefit, down here on page 4 at section
(d), it says ‘If the parties agree to this procedure beforehand,
a hearing panel may engage in ex parte communications. So there
are procedures to get around the general ban on ex parte.

CHAI RVAN TAYLOR: |I'mglad you nentioned that. In reading it, I'd
gone through that. | think if anything, that throws the door
wide open for the Conmssion itself to cone up wth a
di versionary process that says if you parties wish to go into
this diversionary process and you stipulate to these rules, you
can have very informal discussions with the Conm ssioners. And
hopefully they will use that. | think it’s a good tool for them
I’d like to encourage themto do that.
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M5. CRAVER Ckay, let’'s see. Section 11 does not have any
changes, nor does Section 12 fromthis norning, nor does Section
13. 14 | think had a very mnor change, the end of a phrase was
dropped off of the second sentence in Section, which is on line
13 of page 7. I can’t renmenber the |anguage, but basically
continues to allow the judge to adopt a conprom se settlenent
agreenent as an order. 15, 16, 17, 18, 19. kay, and then in
20, we have the establishment of the Tel ecommunications
Comm ssion, and the changes here, if any, were intended just to
mrror the changes that were done to the RCA So | think for
exanple we found that we had forgotten to put in how the chair
was appointed. And so, on page 10, line 14 in (b) is where we
added the section, the conparable section that’'s found with RCA
saying that the Governor appoints the chair of the Conm ssion.
W also in section (c) of that sanme section, which is on line 19
of page 10 states that, ‘Menbers of the comm ssion are appointed
for staggered terns of five years.” The tenporary |law deals with
how those initial appoints are nmade to establish a staggering.
Let’s see. Let’s see, on page 14, Section 42.08.090...

UNI DENTI FI ABLE SENATOR What page?

M5. CRAVER: Page 14, and excuse me, | should also say page 13.
Those two sections on decision-nmaking procedures and inpartial
deci sion-making reflect the changes that were done to the RCA
sections. So these should pretty nmuch mirror the changes. They
have that |anguage about pending or likely to, you know, occur.
Let’s see, the next change is, let’s see, on page 16, Section 28,
the | anguage was changed from ‘water or sewer conpanies’ to the
specific a public utility allowed under section (i), which is
actually the language taken from the original Senate bill, SB
280. And the reason that we had changed it was because at one
point it was contenplated that water and sewer were not going to
be public utilities. But they are public utilities and so we
just changed this back to the original |anguage. So that
original |anguage is found in 28, 29. And then 30 was a section
that was in 280 so we had to add that in to define the type of
eligible public water utility. There are a couple of changes
further up on line 8 and line 11 of page 17 that just specified
exactly how big these utilities were supposed to be to get which
percentage of certain eligible costs.

SENATOR DONLEY: Bar bara?
M5. CRAVER: Yes.

SENATOR DONLEY: Section 31, what is that repealing?
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M5. CRAVER That’s the one that established in the Regulatory
Commi ssion - a communications carriers section. So if you're
going to have a separate Tel econmuni cati ons Conm ssi on, you don’t
need that in the RCA. If you do, if you re not going to have a
separate tel ecommuni cations section, you're going to want to put
that back into the RCA

CHAI RVAN TAYLOR Delete it?

M5. CRAVER: Yeah. Let’'s see 32 is there...

SENATOR DONLEY: And that applied, that applies to phasing in the
new tinelines. That is not necessary specific to creating a new
Tel econmuni cat i ons Conm ssi on.

M5. CRAVER No. You nean Section 317

SENATOR DONLEY: 32.

M5. CRAVER: Ch, 32. Right.

CHAI RMAN TAYLOR 32’'s identical to the House.

SENATOR DONLEY: Ckay.

M5. CRAVER Yes. Let’'s see, Section 33 on page 18, lines 10
t hrough 15, include the specific recommendations that you wanted
to see for the task force, ‘The task force shall mnake specific
recommendations in its report advising the legislature [(1)]
regarding the type of arbitration best suited to rate and tariff
issues; [(2)] the extent of deregulation of the electric and
t el ephone cooperatives organi zed under [AS] 10.25 and the extent
of deregulation of nmunicipally owned utilities.” Those were the
changes made there.

SENATOR THERRI AULT: I’ m sorry, what |ines are you on now?

M5. CRAVER Let’'s see, page 18, in line 10...

SENATOR THERRI AULT: Ckay.

M5. CRAVER ...through 14. Just to very specifically require the
task force to nake sone recomendations to the Legislature. And
let’s see, 34 | think is new, |I think so. That’'s the one that,

yes, it is, it specifies that both the Regul atory Conm ssion and
the Tel econmuni cations Conmission in the year after termnation
have, continue to have their full powers and duties under the
title and they shall continue to exercise their powers and
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performtheir duties during the year followng their term nation

Let’s see, and then Section 35 at the very bottom of page 18
continuing through the top of 19 is a tenporary law to deal wth
appointing the initial menbers of the Tel ecomruni cations
Comm ssion so that they start the staggered terns. One person
will be appointed for one year, one person for three years, one
person for five years, and thereafter they’d go on the five-year
staggered rotation. And then Section 36 is the sane. The
nunbers m ght have changed, but the intent was to mnake the
sections that applied to the Tel econmunicati ons Conm ssion take
effect January 1°' of 2003. O herwise, 37 is the immediate
effective date.

CHAl RMAN TAYLOR: Senator Therriault.

SENATOR THERRI AULT: Back on page 18, the direction of what this

task force is supposed to be |ooking at. The sentence starting
on line 10 there, ‘The task force shall make specific
reconmendat i ons in its report advi si ng t he | egi sl ature
regarding,’” nunber, ‘(1) the type of arbitration.’ kay, so
that’s very specific. They want - we want information back on
whi ch type of arbitration [that] should be used. Nunber two, the
extent of deregulation. | don’t know...

M5. CRAVER (kay.

SENATOR THERRI AULT: ...the extent. They’ re supposed to what,
just tell us what extent of deregulation we have in the State
right now? O should it say...

MS. CRAVER Yes.

SENATOR THERRI AULT: ...the inpact of deregulation?

SENATOR DONLEY: What about the appropriate |evel of deregul ation?
That’ s what we want themto reconmend.

CHAI RVAN TAYLOR: You're | ooking for reconmendati ons.
SENATOR THERRI AULT: Okay, well, extent just doesn’t...
M5. CRAVER. O recommend...

SENATOR THERRI AULT: ...work for ne.

MS. CRAVER: | agree.

SENATOR DONLEY: Yeah, | understand what you re saying. | thought
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the sane thing when | read it the first tinme, Cene.

CHAI RVAN TAYLOR (Good poi nt.

M5. CRAVER W could certainly change it to the recommended. .

CHAI RVAN TAYLOR Wel |, what | anguage woul d you suggest ?

SENATOR THERRI AULT: | guess | wasn’'t quite sure. I wanted to go
back to Dave’s comments yesterday. \What exactly are we | ooking
for and then we figure out the wording we’'re | ooking for.

SENATOR DONLEY: Well, we heard people wanting...

CHAI RVAN TAYLOR: Appropriate level, is that what you want?
SENATOR DONLEY: Co-ops wanting to be deregulated, right? So |I'm

| ooking for a recommendation from the task force for the
appropriate level of regulation or |evel of deregulation of

el ectrical and tel ephone and nmunicipally owed utilities, | nean,
cooperatives, cooperatives and governnment owned utilities, just a
reconmendat i on. So | nean, it can, it’s just the appropriate

| evel of regul ation.
CHAI RVAN TAYLOR O regul ation or deregul ati on?
SENATOR DONLEY: Yeah.

SENATOR THERRI AULT: Well, regulation is neutral. Der egul ati on
presunes that you want to start down that path and what matter of
degree is appropriate, so regulation would be the neutral one.

SENATOR DONLEY: That's why | said regul ation.

CHAI RVAN TAYLOR: Ckay, so that would, in the, Senator Donley, in
the formof a notion, you are noving to anmend |ine 13, page 18,
deleting the word ‘extent’ and inserting the words ‘appropriate
| evel of’ and deleting the D-E off of regulation so it would nake
the word read ‘regulation’ instead of ‘deregulation.’

SENATOR DONLEY: Ri ght .

CHAI RVAN TAYLOR: |Is there objection to that amendnent? There
bei ng no objection, Amendnent Nunmber One passes.

M5. CRAVER 1'd like to draw your attention, the sanme |anguage is

used on line 14 regarding regulation of nunicipally owned
utilities.
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SENATOR DONLEY: Yeah, okay. Sane notion.

CHAI RVAN TAYLOR Sane notion. Is there objection? There being
no objection, we put in the words ‘appropriate level’ on |ine 14,
t 0o.

SENATOR DONLEY: M. Chairman, are we, well, | had one quick
question. | appreciate the work that you did here in Section 34.
| think it continues to point out the msnonmer of the word
‘“termnation.’ Did you get a chance, you just ran out of tinme

probably, to come up with something...
M5. CRAVER: Well. ..

SENATOR DONLEY: ...along the lines of what | was |ooking for? |
mean this is helpful. This goes in the right direction and it’s
a good step. | support it.

M5. CRAVER It’'s - | would suggest that when you think about
changing the I|anguage, it'’s used also in the boards and
commi ssions section, it’'s used here and it mght in fact have
been used other places in their deregulation and sunsetting
things that happened when it was sort of the rage to do this.
And to the extent that we change those words that have specific
meani ngs. . .

SENATOR DONLEY: What about?  You know we were |ooking at the
statute earlier today. It, the first section of the statute
didn’t use the word ‘termnation,’” it used the word ‘expired.’

M5. CRAVER ‘ Expired?

SENATOR THERRI AULT: * Expired.

M5. CRAVER Yes, ‘expired.’

SENATOR DONLEY: 1'd rather say in the year after a conm ssion
expires than say in the year after it, you know...

M5. CRAVER 1|'d say that had the sane | egal effect because...
SENATOR DONLEY: Yeah.
M5. CRAVER .expire is the termused in section (a).

SENATOR DONLEY: Because it’'s the termused in the first section
appl ying to what happens in a sunset, right?
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CHAI RVAN TAYLOR: | think a rose by any other nane snells as
sweet .

SENATOR DONLEY: Well, maybe, but then again, the Daily News
woul dn’t be calling |iberals progressives, so...

CHAI RVAN TAYLOR: |’ m not goi ng there.

SENATOR THERRI AULT: M. Chairman, it seens |ike whatever you do
here though, you' ve got, you've got in the first section of the

statute (a) section, it’'s ‘expire.’ The (b) section is ‘upon
termnation.’” Mybe that should say ‘upon expiration.” And then
the (c) section, the ‘comm ssion scheduled for termnation
shoul d be the ‘comm ssion schedul ed for expiration.’ So, | mean

if youre going to clean it up and nmake it consistent.

SENATOR DONLEY: Yeah, even that | ooks inconsistent. Because
it’s scheduled for termnation, it seens |like the termnation

doesn’t happen until after the year, right? | nean, even the
f undanent al statute seens to be inconsistent, m xing up
t er m nol ogy. But clearly it says, uses expire in the first

section, right?

SENATOR THERRI AULT: Yes.

SENATOR DONLEY: Well, M. Chairman, | just nove that the word
‘termination” be replaced with the word ‘expire’ so it’'s
consistent wth at |east the...

SENATOR ELLIS: It conports nore with ny termof ‘death-spiral.

CHAI RVAN TAYLOR The word is ‘expiration’ that you' re |ooking
for?

SENATOR DONLEY: Either expire or expiration, whatever the drafter
thinks is nore appropriate. That’'s my notion.

M5. CRAVER | think we’'ll use expiration.

CHAl RMAN TAYLOR: That's a nmption to amend to insert on |line 23,
page 18 the word ‘expiration’ and...

SENATOR DONLEY: 25.

CHAl RMAN TAYLOR: ...and on line 26. And line 25, excuse ne, |line
25 and line 26 and |ine 28.
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SENATOR DONLEY: Yeah.

CHAI RVAN TAYLOR I nserting the word ‘expiration’ in each of those
places in place of ‘termnation.’ Is there objection to that
notion? There being no objection, Arendnent Nunber Two passes.
SENATOR DONLEY: M. Chairman?

CHAI RVAN TAYLOR Yes, Senator Donl ey.

SENATOR DONLEY: 1'm concerned with Sections 28, 29 and 30 for
several reasons. One, this issue was addressed in the Senate
this year already. Two, while I'mreally |ooking at the other
things that the CS is proposing, and they seem very consistent
with the call, but I don’t know if this is necessarily consistent
with the call. It seens like this is not really an RCA issue,
it’s a grant, a fiscal issue. So | would nove to delete Sections
28, 29 and 30 fromthe Conmttee Substitute.

SENATOR THERRI AULT: Sure, you offer an inducenent and then you
snatch it back. That’'s fine, that’'s fine.

CHAI RVAN TAYLOR: The Lord giveth and he taketh away.

SENATOR ELLIS: Who’'s the Lord, M. Chairnan?

CHAI RMAN TAYLOR: | have no idea. Everybody understand the
substance of the notion, to delete 28, 29 and 30 Sections? |Is
there objection? There being no objection, Anmendnent Nunber
Thr ee passes.

SENATOR DONLEY: M. Chairnan?

SENATOR CONDERY: 28, 29 and 307?

CHAI RVAN TAYLOR:  Yep.

SENATOR DONLEY: And you understand the intent there, Barbara? |If
there’s any...

MS. CRAVER Yes.
SENATOR DONLEY: There's going to need to...
M5. CRAVER Title change, yes.

SENATOR DONLEY: M. Chairman?
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CHAI RVAN TAYLOR: Do you want to know how to do that one?
SENATOR DONLEY: Do you already have it charted out?

CHAI RVAN TAYLOR: Yep.

SENATOR DONLEY: Ckay, well. ..

SENATOR THERRI AULT: Let’s do it conceptually.

SENATOR DONLEY: | would do it conceptually first, yeah. But M.
Chairman, 1, | think that in these hearings, | am persuaded that
it may be a good idea to separate, you know to have a separate
Tel econmuni cati ons Conmi ssion. | nmean, thinking all the way back
to the years | served as Labor and Commerce chair where we
created a special commttee on telecommunications in the House.
| mean, these issues have been very, very challenging and very

| abor -i nt ensi ve. But | just am not totally convinced this is
the, the special sessionis the tine to attenpt this big step and
| am you know, | would [ook forward to, | really appreciate the

task force being included in the CS, and to |ook forward to sone
sort of recommendation back from the task force, whether this

woul d be, you know, | would support any specific thing to nmake
the task force specifically give a reconmendati on too about this.
But | don’t think that, | think that this is just a little bit
too big a step to take right at this tinme. And | would nove a
conceptual anmendnent, if you have the specific sections, | would
appreciate that, to, and there’s going to have to be a conform ng
amendnent, | think in Section 34, too.

CHAI RVMAN TAYLOR Ri ght.

SENATOR DONLEY: To take out the sections that create a new
Tel econmuni cati ons Conmi SSi on.

CHAI RVAN TAYLOR: Ckay, the substance of the notion then would be
to delete Sections 1, 2, 3, 4, 5 6, 7, 11, 12, 15, 16, 17, 18,
20, which is a lethal one. 31 also is necessary to be taken out
because that was the repealer of that whole section within it.
And then a conform ng anmendnment woul d be to delete the words ‘ and
Tel ecommuni cati ons Conm ssion’ on Section 34.

SENATOR THERRI AULT: M. Chairman, you didn’t say section 22.
CHAI RVAN TAYLOR Did I? Let nme find it.

SENATOR DONLEY: That’'s why we. ..
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CHAI RVAN TAYLOR: What page is that one on?

SENATOR DOLEY: That’'s why we |ike...

M5. CRAVER: 15.

SENATOR DONLEY: ...conceptual anendnents.

SENATOR THERRI AULT: 22, 23, 24, you didn’t say any of those.

CHAI RVAN TAYLOR: Oh, |I'msorry. Yep, 22, 23, 24.

SENATOR DONLEY: Well, M. Chairman, | appreciate...

CHAI RVAN TAYLOR 25.

SENATOR DONLEY: ...you pointing this out but | really would Iike
t he amendnent to be conceptual so the drafter has the flexibility
to do what needs to be done.

CHAI RVAN TAYLOR: No, | have no problemwth that. And | w thdraw
ny comments. |I’mjust trying to walk us through here to show us
graphically each one that woul d be renoved.

SENATOR DONLEY: Okay.

CHAI RMAN TAYLOR And 27 also, 26 and 27. But you have an
under st andi ng, Ms. Craver..

M5. CRAVER: Yes.

CHAl RMAN TAYLOR: ...of what the notion and the substance of it,
are - or is, | should say?

M5. CRAVER Yes, and then we take out 35 also, initial
appoi ntments, obviously, and 36 because there would be nothing to
take effect.

SENATOR DONLEY: But we don’t want to lose all of 34, just the...

CHAI RMAN TAYLOR: The phrase ‘Telecomunications Conm ssion,
whi ch appears both in the title and then in the substance of that
par agr aph.

M5. CRAVER | think I've got it.

CHAI RMAN TAYLOR: You should be able to just go through your
conputer and hit del ete on each of those.
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SENATOR THERRI AULT: No, it’s never...

SENATOR DONLEY: But keep it around.

SENATOR THERRI AULT: ...it’s never that easy.

SENATCOR DONLEY: Don’t |ose that work.

M5. CRAVER Oh, it’s forever enshrined in our database.

SENATOR DONLEY: Maybe that’s sonething soneone wants to do next
year. And, okay, so that notion’s before the commttee?

CHAI RVAN TAYLOR: Yeah. [I'mgoing to take a brief recess because
| need to go to the bathroom

[ THE COW TTEE TOOK A BRI EF RECESS. ]

1:57 p.m
SENATOR DONLEY: Ckay, we'll <call the neeting back to order.
There is a notion before us at this tine to delete, | believe

that’s where we were at, conceptual notion to delete the sections
of the conmttee substitute that created a separate conm ssion.
s there any objection to the notion? Hearing no objection, the
notion carries. And that brings the CS back before us.

SENATOR THERRI AULT: Doesn’t that just nake you want to cry, Barb?

SENATOR DONLEY: W really thank you for your work, Barb, by the
way. Don't lose that computer file. | would like to, |I would
propose an anendnent to line, after line 13 on page 18, to add to
the list of specific inquiries that the task force would make -
M. Chairman, |I'm in the process of nmaking a notion to add on
line, on page 18 after line 13 a new item (3) is requesting the
task force to nake a specific recommendati on as to whether or not
a separate conmission to regulate tel ephone, telecomrunication
matters shoul d be creat ed.

CHAI RVAN TAYLOR And that’s to page 18, line 13, you said?
SENATOR DONLEY: Right after 13, in between 13...
CHAI RVAN TAYLOR It’'d be the third item

SENATOR DONLEY: Yeah, | guess that's after 14. Yeah, it’'d be a
new i tem nunber 3.
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CHAI RVAN TAYLOR: Ckay.

SENATOR DONLEY: Just to ask that the conmission, the task force
make a specific recommendati on on that.

CHAI RVAN TAYLOR Is there objection to the anmendnent? You nade
that in the formof an anmendnent?

SENATCR DONLEY: Yes, | did.

CHAI RVAN TAYLOR: |s there objection to that amendnent? You have
a, you understand what he wants to do?

M5. CRAVER Yes, | have it.

CHAI RVAN TAYLOR: There being no objection, that anmendnent also
passes. | assunme that the other amendnent you went ahead and
passed i n ny absence.

SENATOR DONLEY: Yes, M. Chairman.

CHAI RVAN TAYLOR: | appreciate you taking that up. | had a phone
call | had to take before |I canme back. And I wanted this thing
expedited. So, let’s go.

SENATOR DONLEY: Ckay. M. Chairman.

CHAI RVMAN TAYLOR: Yes.

SENATOR DONLEY: | guess we need to go through, unless there’'s
ot her proposed anendnent s?

CHAI RVAN TAYLOR: | think Senator Therriault had some questions on
a couple other items. Didn't you, Senator?

SENATOR THERRI AULT: Primarily questions for sonebody from the
Commission. So, | don't knowif we have it...

CHAl RMAN TAYLOR: There's a Chair. Senator Therriault has a
guestion for you.

CHAl RA\OVAN NAN THOWPSON:  Ckay.

CHAI RVAN TAYLOR: You’'re under oath, Senator Therriault, go right
ahead.

SENATOR THERRI AULT: Wth regards to the Conm ssion electing, the
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| anguage here about the Commi ssion electing its chair...
CHAl RWOVAN THOWPSON: Whi ch page are you on?

SENATOR THERRI AULT: It’'s on page 3, Section 8.

SENATOR CONDERY: Page 3, where?

CHAI RMAN TAYLOR: Section 8.

SENATOR THERRI AULT: Section 8. |I’mjust wondering if you d nake
comment on the workability of that. And the position that you
fill on the federal board or federal commssion, is it, does it

stem from your position as Chairnmn?

CHAI RWOVAN THOVPSON:  No.

SENATOR THERRI AULT: ...or you as an individual ?

CHAI RAMOVAN THOVPSON: Me as an i ndividual . So that wouldn’'t be
I npact ed.

SENATOR THERRI AULT: Okay, no inpact there. | was just wondering

if you could nake a comment on the change from the Governor
either selecting the board’ s designee or appointing and going to
this mechanism if you have conments on that.

CHAI RMOVAN THOMPSON: | don’t think the change to election, from
election to Governor’s appointnent would make as significant a
difference as the change to a one-year term As a practical
matter now, | was elected by the nenbers when we started and then
the Governor chose the sanme person that the nenbership el ected.
| think nore problematic in ny mind is shifting it to a one-year
term because it wll nake the chairmanship be nore political

And a | ot of what you have to do when you’'re nanagi hg an agency’s
wor kf 1l ow or responsible for an agency’s workflow is sonetinmes be
unpopul ar and suggest to people that they need to do things
faster or reprioritize things. And if you' re put in the position
of, if it’s sonmeone who's concerned about being reelected, then
you’'re not going to want to nake those unpopul ar decisions. It’s
going to be harder. It’s also, in terns of, the agency itself
may take different directions or have different enphasis under
different chairmanships and you're going to keep people, you're
going to make the staff potentially dizzy by, you know, a shift
every year or so. You'll spend a lot nore tinme within the agency
wor ryi ng about process and who the chairman is. And |ast, you’l

have an effect that we now see anongst staff anplified. And that
is, they know, sone of those have been, well 1|ike Jeanne
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McPherron that testified, worked at the agency for 30 years. W
all have terns. And so, sone staff nay feel the need to not be
responsive to a particular comm ssioner because they figure,

‘gee, I'"mgoing to outlast them They re going to be gone.” And
| can see the sane thing happening even nore with a shorter term
for chair. Fol ks are going to be like, ‘“WlIl, you know, | can
just m sbehave here for six nonths and there’'|ll be another chair
so it won't matter.’ It basically is going to politicize the
position within the agency a lot nore. And if the overall goa

is making us nore efficient and better able to operate, | think

it’s inconsistent with that goal to have a shorter term for
chair.

SENATOR THERRI AULT: Ckay. And, let’s see, could you talk a
little bit about what we’ve got here for ex parte?

CHAI RMOVAN THOVPSON: There’s a couple of things | noted when |

was reading through it. Most significantly, it’s going to be
very difficult to inplenent. If, as the drafter, M. Craver

noted, it’s not applicable to staff, it can be easily
circunvented by the conpanies. They' Il just talk to staff and

have staff talk to us because it’s not an ex parte contact under
this change to have staff talk to us. And I think if, under the
recusal provisions, or the disqualification provisions, if even
t he appearance of inpropriety is howit’s witten in the judicial
ethics code, and I think it’s here likely to - | don’t renenber
the exact |anguage in here, and I'm not |ooking at a specific
section, but even if sonebody thinks that...

SENATOR THERRI AULT: ‘ Reasonably suggest to a third party that an
ex parte contact.’ ‘Reasonably suggest to a third party.’

CHAl RWOVAN THOWPSON: Right. That's pretty broad. Does that nean
that if Conm ssioner X passes Utility Representative Y in the
frozen food aisle at Fred Meyer and sonebody el se sees themthat,
‘gee, they could have been having an ex parte contact, |’ m going
to suggest that, that it happened? Does that nean that
commi ssioner is disqualified from working on a panel? How
broadly are you going to construe that? In a conmunity the size
of Alaska, that’s going to be difficult because we all live in
the community and have kids that play soccer and kids that are in
Boy Scouts and these utility representatives are nenbers of the
sanme community. | think it’s problematic. There's also, | noted
an inconsistency in a later provision, there was the allowance
for or the acknow edgenent that you may want to have sone kind of
contact to allow for scheduling issues. So that seenms to apply
then, in that particular case, there's trust in the Comm ssioner
that that’'s all that they’'re going to tal k about. And | don’t
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know why, if you trust themto just talk about scheduling there,
you don’t trust them when they pass each other in the aisle in
Fred Meyer. | don’t know how you draw the distinction. How can
you, it seens like you either say, you don't talk to anybody at
all about anything or you doit. O you do it the way it is now.
You have the rules that we have anbngst ourselves that are not
witten down that say, you know, it’s okay to tal k about process.
This seens to try and enbody those rules, the sane things that we
were talking about, but in a way that’'s going to be really
difficult to inplement and it seens a |little inconsistent
internally between the two sections. | guess | just don’t
understand how this is going to work.

SENATOR THERRI AULT: Ckay, and let me just flip here.
CHAI RVAN TAYLOR: Senator Cowdery, if you'd...

SENATOR THERRI AULT: Yeah, go ahead while I'’mfli pping.
2:08 p.m

SENATOR COADERY: Wel |, you know, you said earlier, or sonmeone, in
earlier testinony that whenever sonething happens, [indisc.] you
just say that like a judge would say, ‘W cannot discuss
anyt hi ng.’ But to say ny kid is playing in your team | don’t
think has anything to do it, if in the soccer nomthing or this
and that. I think I had a situation [indisc.] Fred Meyer, a
court case pending and | ran into the judge at Fred Meyer. W
said ‘hello’” and everything and it was pending. And |I'msure if
|’d have said, ‘Hey, about this case,’” he would...

CHAI RWOVAN THOWVPSON: The judge woul d have said no.
SENATOR COADERY: ...you know, that’s his duty to do that.

CHAI RAMOVAN THOWPSON: No, | agree with you absol utely. But what
if, under this |language that’s in the |last sentence of (e) on the
bottom of page 3, sonebody el se sees you saying hello, and that
reasonably suggests to a third party that they were having an ex
parte contact because sonebody else that just sees you talking
isn’t going to know what you were talking about.

SENATOR DONLEY: That's the standard the judges |ive under now all
the tine.

CHAI RVAN TYALOR: Every day.

SENATOR DONLEY: And it’'s, you know, | nean, obviously two people
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on the aisle, you know, in a grocery store, you know unless you
hear them discussing the case, it’s probably not reasonable to
suppose that they scheduled a neeting there with shopping carts.

CHAl RWOVAN THOWPSON: No, | agree, but who' s going to decide?

SENATOR DONLEY: Now, if you see themin a bar together, you know,
back in a dark room | nean, | could reasonably have a suspicion
that sonmething’s not kosher.

CHAl RWOVAN THOWPSON: Who decides whether it's a reasonable
suggestion or not?

CHAI RVAN TAYLOR: The judge does.

CHAl RWOVAN THOWPSON:  So. . .

CHAI RVAN TAYLOR: Because that’s where it ends up.

CHAI RAWOVAN THOWVPSON: Ckay, so how does this get inplenented?

CHAI RVAN TAYLOR The very sanme people that have to live by that
standard every day.

CHAl RWOVAN THOMPSON: But how does it get inplenmented? Does that
suggestion go directly to court so you have to file a lawsuit if
you want to say a conm ssioner is having inproper contact? O do
you file sonmething with the Conmm ssion saying | saw, you know,
this is what |’m suggesting? | just don’t understand how this
wor ks, you know, as a practical matter.

CHAI RVAN TAYLOR: You have the right to create those regul ations
and are authorized to do so.

SENATOR DONLEY: Yeah.

CHAI RMAN TAYLOR: And | would think that you would provide for
sonme type of notice provision where a plaintiff before you could

notice the Comm ssion that they had concerns about that. And
then the Comm ssion itself, absent that nenber, would take that
issue up and determne it. Their determnation would then be
subject to court review in the Superior Court, just I|ike any

ot her decision they nake, yes.
CHAl RWOVAN THOWPSON: So what happens, go ahead.

SENATOR  THERRI AULT: M. Chai r man, but maybe there’'s an
explanation, But it says that a third party, even if none was
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made, even if no ex parte was nade. ..

CHAI RVAN TAYLOR Let ne give you an exanple. Second day of the
hearings held in Anchorage, the Commi ssioner invited up to her
office Ron Duncan and Dana Tindall, closed the door and was in
there for an hour and a half. Now, would that give you the
suspicion that maybe she was talking wth them about sonething?
It mght ne. Especially when | asked the question about who'd
you talk to and what had been going on the next day and we didn’'t
di scuss any of that, did we? | think that would cause ne as a
third person to be concerned. Wuld that be reasonable? | don't
know. That would be determ ned by sone third-party objective,
woul d hope, involved in that matter.

SENATOR THERRI AULT: So, through the regulatory process you would
i mgi ne that they’ d put together something where sonebody could
express their concern. The Conmm ssioner would have an
opportunity to explain, ‘Yes, | spent the weekend with them 1’ m
the den |eader of the Cub Scouts and they were one of the
vol unt eer parents. Their kid s in Cub Scouts. W didn't talk
about the issue.” And so they ve explained that even, that no ex
parte comuni cati on has taken place, they ve explained that. And
they’d be able then to dism ss that concern.

SENATOR DONLEY: Well, the other nenbers, hopefully they would,
the other nmenbers of the panel would vote on whether or not they

though it was reasonable concern or not. If they felt it was
reasonabl e concern, they should recuse that comm ssioner from
t hat deci si on- maki ng. And if it wasn't reasonable, then they

would so find and their finding in not being reasonable would be
subj ect to appeal, | suppose.

CHAI RMAN TAYLOR We do this every day in the court system
really don’t..

SENATOR CONDERY: W do it on the fl oor.
SENATOR THERRI AULT: But okay. ..

CHAl RMAN TAYLOR We do it on the floor as far as our own fell ow
menbers are concerned. If, in fact, although |I have not seen it,
but if in fact one of our nenbers were sufficiently close to an
issue that it was going to have significant financial inpact on
them and they made a good expl anation of that to us, | think nost
of us would vote to excuse them | think that’s an untenable
position to put themin.

SENATOR THERRI AULT: But the nenbers stand up quite often and say
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‘I have a conflict,” and we object and that’'s it, there’'s no
expl anation, there’s no vote. But that’s, | don't think that’s
subject to appeal to the courts. And the courts then would | ook
at the statute and say even if you ve explained that there was
none there, if it’s appeallable only to the courts then the
courts are going to look at this | aw.

SENATOR DONLEY: Well, that’'s different though because you're
dealing with a quasi-judicial fact-finder here versus the
| egi sl ative process. It’s just two separate types of

governnental functions.
SENATOR THERRI AULT: Well, this comes fromthe court system
SENATOR DONLEY: Ri ght.

SENATOR THERRI AULT: And if sonebody makes an allegation in the
court system the judge can say, ‘| disagree.’

SENATOR DONLEY: Well, the first thing you do is you go and you

ask the judge, you say, ‘Your Honor, | nove that you excuse
yourself from this case because | saw you at the grocery store
wth so-and-so.’ And the judge goes, ‘Wll, you know what, we

were both shopping there, we walked down the sane aisle, we
didn't say a word about this. You know, and | don’'t think that’s
a reasonabl e notion, to excuse nme just because | ran into them at
the grocery store.’

SENATOR THERRI AULT: Where does it go from there? That's what |
don’ t know.

SENATOR DONLEY: Well, then you can appeal .

CHAI RVAN TAYLOR Right. And what you appeal to is you go to an
i ndependent | udge.

SENATOR DONLEY: Yep.

CHAI RVAN TAYLOR: And that judge holds that issue to a reasonable
man’s standard. And literally, if the perception is such that a
reasonabl e person would conclude that there was a perception of
conflict, that’'s all it takes. And they do recuse thensel ves and
excuse. .

SENATOR DONLEY: Barbara seens to be anxious to say sonething.

CHAI RMAN TAYLOR: Yeah, Barbara?
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M5. CRAVER | just want to point out that 080, which is Section 9
on page 3, is not taken from the code of judicial, the cannon,
the one that is on page 4, Section 10, that one. Not t hat
they’'re necessarily inconsistent but just to the extent that
you' re assum ng that the |language in, it’s 090 is the one that is
taken fromthe judicial ethics.

CHAI RVAN TAYLOR: Ri ght.

M5. CRAVER Ckay, | just wanted to nmke sure you hadn't
m sunder st ood t hat.

SENATOR THERRI AULT: Ckay, so the. ..

CHAI RVAN TAYLOR That provides significant additional definition
if you want to | ook, page 4, paragraph (c).

SENATOR THERRI AULT: So, we don’'t know if the judicial standards
actually have this wording that says, even if no ex parte took
pl ace?

M5. CRAVER |'msorry, did you ask a..

[ CONVERSATI ON ABOUT CHAI RS]

SENATOR DONLEY: Gene, what specific sentence are you, where are
you at exactly?

SENATOR THERRI AULT: Page 3, |ine 29.
SENATOR DONLEY: 29, okay.
SENATOR THERRI AULT: The end of the sentence.

SENATOR DONLEY: ‘“Circunstances mght reasonably suggest to a
third party.” That |anguage there?

SENATOR THERRI AULT: No, that’s okay, but then..
SENATOR DONLEY: Even if none...
SENATOR THERRI AULT: ..even if you explain no comunication took

place, | kind of read that that then you re out. Even if you
have an absol utely, we just passed in the frozen food aisle.

SENATOR DONLEY: No, because that’s not reasonable, Gene. | nean,
what's reasonable is nore like the scenario | gave. |If you find
them you know, one-on-one in a conversation, you know. | mean
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that’s, that’'s, | nmean, and it’s still going to be sone
inmpartial, you know, well, hopefully, | nean, the other
comm ssioners are going to be able to make that decision, you
know. | nean..

SENATOR THERRI AULT: | need to think about it a little bit nore.
But food for thought there.

CHAI RVAN TAYLOR The question is literally one of a reasonable
man i nterpretation of what the events may be perceived to reflect
in a reasonable person’s m nd. And that is a higher standard,
but it’s a standard to which we're actually holding hearing
officers to right now.

M5. CRAVER Senator Taylor, we had in our office discussed it
basically as a paraphrasing of the appearance of inpropriety.
You don't need to prove that inpropriety occurred but the
appearance is so conpelling that it inpairs the reputation of the
peopl e involved and it appears as if they could have indulged in
ex parte or inproper conduct. And you need to avoid even the
appearance of it.

CHAI RVAN TAYLOR | don’t know of any other way to do it.

SENATOR THERRI AULT: And |I'm not saying that | have the answer
either. Nan, I'mnot sure if | cut you off then.

CHAl RAMOVAN THOWVPSON: Well, there are two other things that |
noticed which are nore in the nature of questions, which is, and
actually one of them was highlighted by what you just described
as, you know, it conmes to the Comm ssion, there’'s sonme kind of
process and then it goes on to court if you don’'t agree. \Wat
happens to the tineline if there’'s sone kind of recusal issue
pendi ng? And what happens if you have so many conpl ai nts about
it that you don’'t have a panel anynore? | nean, under the, and |
understand that you re considering anending it to get rid of this
Tel econmuni cati ons Comm ssion as a separate body so that'd give
you a few nore. But how are you going to enpanel a decision-
maki ng group if you ve got, you know, a couple, with a group this
small, if a couple of them are elimnated because there’'s sone
all egation that they m ght have had ex parte contact even if none
was made? And if you're, you can’'t nove forward and be actively
maki ng a decision on a case if you're in the process of deciding
whet her one of your panel is eligible to participate or not. So,
and at the sanme tine the bill has very strict tinelines. What
you're going to do is freeze, you're going to put a w ndow of
time in there when they’'re not going to be able to act.
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SENATOR DONLEY: How do you think your tinelines are nore
restrictive than the constitutional tinelines for a speedy trial?
| mean you ve got the sanme problem there. | nmean, you know, if
you have five nenbers on a panel, you re currently appointing
three to nake deci sions. That gives you two free bites, right,
before you run into a problem And...

TAPE 02-51, SIDE B

SENATOR DONLEY: ...reasonably adopt sone regulations on how to
deal with a problemif all three, you know, if there was three
peopl e that, you know, ran into this. The odds of that are going
to be pretty de mnims to start wth. But | think it’'d be
reasonabl e to adopt some regulations, if this happens, then this.
You could bring in a, you mght, you know, suggest sonething even
next year, you know, bring in sone sort of tenporary...

CHAI RVAN TAYLOR Hearing officer or tenporary...

SENATOR DONLEY: Yeah, have the hearing officer serve as your
third person or sonething. But this wouldn’t be that hard to
craft between now and the next |egislative session.

CHAI RWOVAN THOWPSON: How is that on ex parte?

CHAI RMAN TAYLOR: Well, the other choice, you know, is to go
forward and nmake a decision with a panel that is inpugned. Wat
a dandy thing that is for the public and for the people sitting
bef ore you.

SENATOR THERRI AULT: Coul d, unless you’ve got any other coments
on that, I want to nove to the tinelines section.

CHAl RAMOVAN THOVPSON:  Ckay.

SENATOR THERRI AULT: And | have to find it nyself here.

CHAI RVMAN TAYLOR It’s page 6.

CHAl RWOVAN THOWPSON: 1t’ s on page 6.

CHAI RVAN TAYLOR Section 13.

SENATOR THERRI AULT: Just to hear your conments. Now we’ ve got,
the due cause has been, has been pulled out. And | understand
the potential for abuse, you know, and things just noving ahead

and using due cause to extend things indefinitely. But |I want to
under stand how this m ght worKk.
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CHAl RAMOVAN THOWPSON: | think the potential problem | see wth
elimnating good cause is what you have here is sonething that
allows either all the parties, allows all the parties to agree to
make an extension so it puts one party, any of the parties, in
the position of holding the others hostage and just saying, ‘No.

And there are reasons, the exanple of a big case where additional
information gets filed shortly before the hearing goes and the
parties need a chance to analyze it in order to present the case.
That one party that waited wuntil the last mnute to file
sonething is just going to say, ‘No,’ when everybody asks for an
ext ensi on. So everybody else is put in the position of saying
‘“Well, we either have to let this go into effect by default or go
totrial with the ability not to develop a conplete record.” And
the Commssion’s put in a position, because the parties haven't
been able to develop a conplete record, of naking a decision on
less than a conplete record. | think that there are
circunstances that are good cause and that if you conpletely
elimnate that and have as the only option all parties agreeing,

you're enpowering one recalici - creating the opportunity for
gamesmanship that would not benefit a good decision-nmaking
process. | think that the version which required us to report

good cause and then the Legislative Budget and Audit Committee or
the Legislature can scold us and say ‘CGee, that’s not good cause,

you shouldn’t have done that,’ was better. There was adequate
incentive, with that additional burden of reporting, if cause, if
a case is ever extended for good cause. | thought that was nore

wor kabl e in a practical sense.
2:12 p.m

SENATOR THERRI AULT: Okay, but there was sone concern that that
[indisc.] report to the Legislature, you know, fromtw years to
two years, nmaybe the Chairnman pays attention maybe he doesn’t on
LBA. If you had information that was filed, you' re getting close
to the decision date, what length of tinme would you need under a
due cause nechanism do you think, to incorporate that and nmake
sure you have a good record and the ability? Because |, one of
ny concerns is if it’s a trenendous rate increase request, and
you get right up there and nmaybe the person making the request
files that last-mnute information, nobody else, you know,
they’'re saying, ‘Wit a mnute, we haven’'t had tinme to digest
this.’ You get to the deadline, that rate increase just, boom
goes into effect, which is inpacting the ratepayers, consuners.

CHAI RVAN TAYLOR: They’ ve got, they ve got every opportunity to

turn it down, too. Nothing precluding you from making a deci sion
that says, ‘No, you're not entitled to that...
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SENATOR THERRI AULT: But they would turn it down. Do we want them
to nmake a policy call, ‘W’re just saying no because we don’'t
know?” O should we give themthe ability...

CHAI RVAN TAYLOR: W’ve had a lot of testinony of them saying,
‘“Yes’ w thout know ng so.

SENATOR THERRI AULT: O should we give them the ability to nake
sure the record s conplete and then nake a good deci si on?

CHAIl RMOVAN THOWPSON: It’s tough to say w thout the circunstances
of a particular case how nuch tinme you d need. | think what you
want as a policy matter is for us to be able to make good
decisions, for us to be able to have an adequate record in front
of us before we nmake decisions. And | can't tell you that that’s
an additional nonth or it may be a week, it may be six noths. |
don’t know. It depends on the case and what the circunstances
are. \Wiich is why | thought, you may not want to call it ‘good
cause,’ but sonme way to allow an extension when it [indisc.]
nerit seens |ike a better way to deal with that issue.

SENATOR THERRI AULT: M. Chairman, it’s just the abrupt...

CHAI RVAN TAYLOR: |’ ve been concerned about it, also.

SENATOR THERRI AULT: ...seens problematic.

CHAI RVAN TAYLOR: | nove to anend page 6, |ine, between 27, 28,
insert the sanme provision that the House had, with the follow ng
exception: That good cause may only be extended once and only for
a period of 90 days.

SENATOR DONLEY: | like that.

SENATOR THERRI AULT: And still have the reporting to...

SENATOR DONLEY: LBA or whoever.

SENATOR THERRI AULT: You sai d. ..

CHAI RVAN TAYLOR: | had left out the reporting here, but if
anybody wants the reporting, | don't...

SENATOR THERRI AULT: | wasn’'t sure when you said the House
| anguage with 90 days. | wasn't sure.

SENATOR DONLEY: Right. | like the reporting.
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CHAI RVAN TAYLOR: But | don’t think we had the reporting in here,
did we?

SENATOR DONLEY: We didn't need it with this.

CHAI RVMAN TAYLOR We didn't need it with this.
CHAI RWOVAN THOVPSON: There was nothing to report.
M5. CRAVER ... Section...

CHAI RMAN TAYLOR: ...that you don’'t need if you're not going to
have a good cause to be reported.

CHAI RVAN TAYLOR: Ri ght.

SENATOR DONLEY: If we go back to 90 days with good cause, I|'d

still like to know how many tinmes they' re extending for 90 days.
So, yeah, | would |ike the reporting back in there.
CHAI RVAN TAYLOR: kay, |I'Il nodify the amendnent to suggest

conceptually that you also wutilize that sanme provision that
report would have to be made to the Legislature and | think it’s
quarterly if | renmenber right.

M5. CRAVER | can duplicate that.

CHAIRVAN TAYLOR On how nany of these good cause 90-day
ext ensi ons occurred. Is there objection to that anendnent?
There being no objection, that anendnent passes.

SENATOR DONLEY: And | would just, | know you guys got a really
hard job. But, you know, if a defendant refuses to waive their
speedy trial rights in the crimnal justice system the courts
shift into hyper-drive and they get the evidence and they get
ready and they go to trial. | nean it’s just a matter of...

CHAI RVAN TAYLOR It’s 145 days.

SENATOR DONLEY: Yeah, you need to tighten up, you know, so that
people don’t, and if sonebody conmes in at the last mnute, just
like in those kind of, those situations and dunps a bunch of new
evidence that wasn't available to the parties during the
di scovery, the judge nmakes a ruling, says, ‘Look,’ you know, if

it’s sonmething really, you know, |ike here’s an eyew tness that
is very, you know, that’s, you know, | nean, mybe the judge
allows it in. But if it’s just a bunch of new paperwork, the
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judge goes, ‘Hey, you didn't, you didn’t neet your discovery
guidelines and I'’m not letting you put this into evidence.’ I
mean, that, you can adopt reasonable criteria |ike that for your,
for your discovery process and for your evidentiary process. As
| ong as you use due process principles in conformng to them you
can make it work.

CHAl R\OVAN THOWPSON: What if, and this is a circunstance that
happened recently, that additional information would result in a
rate decrease? So |, as a policy nmaker, amforced to say, ‘Wll,
you filed that too late. |1’mnot going to consider that in this
trial. You've got to file in a separate trial.’ But if I do
that, | know, you know, |'m potentially having consuners charged
too nuch for a period of tine. That’s not consistent with ny
responsibility.

SENATOR DONLEY: When would it ever end then?
CHAl RWOVAN THOVPSON: Huh?

SENATOR DONLEY: | nean, you give this exanple, well, wll it ever
end? WII you ever make a deci sion? Maybe sonebody will walk in
here next week with sonme suggestion that maybe we could reduce
sone rates again. You know, it’ll never end if you don't adopt
sone tinmelines and sonme criteria. And when that rate, when the
i ssue cones back around, you' re going to know that evidence and
you're going to be able to conform you know, | nean, and nake
that call. | mean - it’s just kind of |ike what we’ ve been going
through for the last two weeks here. Wen was it ever going to
end? W’'re just trying to bring this to a resol ution.

CHAI RVAN TAYLOR: W’ ve had 30 hours of testinony...

SENATOR DONLEY: Maybe it’s not the nost perfect bill and naybe
it’s not the bill that | wanted, but at sone point, sonebody’s
got to nmake a decision in governnent, right?

CHAI RVAN TAYLOR: After 30 hours of testinony, there was one thing

that was consistent in the conplaints that were raised. It was
that you didn’t have a handle on discovery and you didn’'t have a
handle on how long it was going to take in the process. And

every single one of these people tal ked about would you please
i npl enent sone regulations; give us a level playing field so we
have sone tinelines. The only reason these tinelines are here
from the House is because of that sanme angst being reported to
them over there. So, please, try to find some way to incorporate
sone regulations that we don’t have to inpose on you. Because
we'll do it wong. | would hope that you would do it right
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because you know what you need to do.

SENATOR THERRI AULT: M. Chairman, do we have, we have a pending
notion now, | think.

SENATOR DONLEY: The notion was fromthe chair to...
CHAI RVAN TAYLOR: That npotion was approved.
SENATOR THERRI AULT: Ckay.

CHAI RVAN TAYLOR And that was to add the reporting requirenent
and a 90-day extension under good cause fromthe Comm ssion.

SENATOR THERRI AULT: Ckay, and...
CHAI RVAN TAYLOR: Anyt hing further?

CHAl RWOVAN THOVPSON: Any other further comrents on the bill in
any other specific section, or just generally?

SENATCOR THERRI AULT: On the bill.

CHAI RAMOVAN THOWPSON: The only other part that | think is quite
probl emati c, therees a lot of little details that are
probl ematic, but | focused, in the tine | had to review it, on
the big-picture itens, and this is, again, assumng that the
tel ecom comm ssion is out, has to do with the provisions on the
comm ssion that's created, the task force as it's called in this
bill. The task force..

SENATOR CONDERY: What page is that?

CHAl RAMOVAN THOWPSON: It's on page 18, Senator Cowdery. It's
Section 33. | don’t, with all due respect, | don't - | thought
that industry representati ves who knew nore about our work woul d
be better qualified to provide useful suggestions. | also think
that section (c) allowing themaccess to confidential information
is quite problematic. W have a lot of confidential information
that relates to wutility finances, conpetitively sensitive
information, trade secrets. And this suggests that the nenbers

of this comm ssion have access to all that. It doesn't clearly
tell me whether that task force is subject to the legislative
ethics act, the executive branch ethics act. And | inmagine that

the utilities who file confidential information with us need sone
reasonabl e assurance that that confidentiality is going to be
protected. That raised, that was a red flag in nmy m nd.
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SENATOR DONLEY: Barbara, do you think we could tie it to one of
the specific provisions, probably it would be nore appropriate -
be in the admnistrative ethics act as far as confidentiality?
What would be the penalties for violating confidentiality, you
know?

M5. CRAVER M/ goodness.

SENATOR DONLEY: 1’'m not asking what the penalties would be. But
maybe we link it to whatever it is for, you know, the Departnent
of Revenue handles confidential, you know, oi | and gas
information all the time. You know, there must be sone sort of
existing penalty in law for violation of that.

M5. CRAVER | think the consequences for violating Legislative
Ethics Acts, which |I know nore about, are they basically get to
public censure. They’'re not significant civil or crimnal
penal ties.

SENATOR DONLEY: Well, that’s, |I’m not even suggesting that this
is the sane as the legislative act. ..

CHAI RVAN TAYLOR: | can tell you that..

SENATOR DONLEY: [Indisc.].

CHAI RMVAN  TAYLOR ...violating the, i f you've signed a
confidentiality agreenment with the executive branch and you're
going to go in and start looking at oil...

SENATOR DONLEY: Could be the executive branch..

CHAI RMAN TAYLOR: ...it’s forever. You can never reveal any of
it. And if you ever do reveal any of it, you can be subjected to
civil suit by any party that assunmes they’ ve been danmaged by it.
Whi ch neans any oil, if you're in there |looking for oil revenues,
any oil conpany has the right to sue you forever. It’'s pretty
hei nous. Mbost people have a real hard time signing that one.

SENATOR DONLEY: They didn't get ne to sign that one during the
Exxon oil spill because | just wouldn't do it, | nean, yeah.

SENATOR THERRI AULT: M. Chairman, first of all, was this |anguage
i ncluded in the House suggestion on their..

CHAI RVAN TAYLOR:  Yep.

SENATOR THERRI AULT: ...conmm ssion? Did they have this (c)
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section? And is there, we’ve spelled out three different things
here that we want them to |ook at. Do we believe that it’s
necessary that they have access to all t hat corporate
profitability information to do what this conm ssion, what we
woul d i ke this comm ssion to do?

SENATOR DONLEY: [Indisc. Sentence.] | nmean, | think that they
ought to have the discretion to act as they think they need. |
mean, this doesn’t say that they have to go get this stuff. It
just says that they have access. I think, you know, people

shoul d be all owed, they should have access if they feel they need
it, you know, as long as they nmake sure they keep it
confidential.

SENATOR THERRI AULT: So if you have sonebody who' s appointed,
sonmebody who's appointed to this body who is associated with one
of the conpanies, and if we want conpany expertise, they d be
able to go and get information on their conpetitor, |ook at
information, confidential, corporate information. Wy...

SENATOR DONLEY: They woul d have the obligation under penalty of
what ever the executive branch act is, if we incorporate that, not
to use that and not to reveal it to their conpany. Second, you
know. . .

CHAI RVAN TAYLOR: | think..

SENATOR DONLEY: ...a reasonable person wouldn’t do that, first of
all, you know, wouldn’t abuse it that way.

CHAIRVAN TAYLOR: | don’t know how they' d even accept the
appoi nt nent .

SENATOR DONLEY: | nean one of the safeguards you could use is
that...

SENATOR COWDERY: What about the sane standards as the..

SENATOR DONLEY: ...the task force, you know, if they're going to
be asking for confidential information, is the task force as a
whol e woul d have to, you know, agree to go ask for that. That

woul d be one safeguard. So you wouldn’t have one individual as
i n your scenario.

SENATOR THERRI AULT: That’'d give ne a little bit nore confort.

CHAI RVAN TAYLOR: What safeguards do we have right now with the
Cormmi ssi oners thensel ves who have access to all of this? Wat’s
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their penalty?

SENATOR DONLEY: O course, there’'s a difference. They’ re not
specifically working for any for-profit agency as in Cene’s
scenario, which I think is legitimate.

CHAIRVAN TAYLOR | think is a good scenario and | appreciate
that. What do we have for Comm ssioner right now? Wy not give
them t he sane standard of penalty?

MS. CRAVER Commi ssioners are public officers under the executive
branch ethics act. What ever they, well, the conflict would be
using it for private gain. It wouldn’t necessarily be, you know,
selling secrets to a conpetitor, you know, to an interested
party, which is |like crimnal

SENATOR DONLEY: Let ne propose this.
M5. CRAVER  Beyond et hics.

SENATOR DONLEY: Let ne try this. Barbara, |’m going to nove a
conceptual anendnent that to access confidential information, it
has to be a vote of the mpjority of the task force. First of
all, that prevents the scenario where one individual in the task
force goes and grabs information. | nmean if they want to get
confidential information, they as a group have got to agree that
this is sonmething they really want to see. So that’s ny first
pr oposal .

M5. CRAVER The task force requests confidential information from
the Comm ssion and the Conm ssion has to decide by a npjority to
rel ease that?

SENATOR DONLEY: Not the Comm ssion, no.

M5. CRAVER The task force?

SENATOR DONLEY: The task force by majority vote has to decide if
they want it.

SENATOR THERRI AULT: Are you going to then also tie that to the
executi ve ethics standards sonehow, to0?

SENATOR DONLEY: Yeah, | think they ought to be subject to
what ever the executive act ethics standards are regardi ng access
to confidential information. Il would include that in ny

conceptual notion.
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CHAI RVAN TAYLOR: Everybody understand the notion? Di scussion on
it? Is this the same standard or |anguage that the House had
concerning their task force?

CHAl RWOVAN THOMPSON:  No, Senator Taylor, the task force was not
in the House version.

UNI DENTI FI ABLE SENATOR: Yeah, it was.

M5. CRAVER Yeah, there’'s...

CHAI RAWOVAN THOWPSON: It was an advi sory conmttee.
M5. CRAVER Well, it’s the sane.

CHAI RVAN TAYLOR: (kay, advisory commttee.
SENATOR DONLEY: Wth all that long list and all.
CHAl RWOVAN THOWPSON:  Yeah there are, Senator..

CHAI RVAN TAYLOR Every token profession that we can find, |
guess. ..

CHAl RWOVAN THOWVPSON: The ot her
CHAI RMAN TAYLOR: ...wanted to be on it, so..

CHAl RWOVAN THOMPSON: The other big difference between the House
version and this version is this task force is entitled, under
section (a), ‘toinquire into all aspects of the operation of the
Regul at ory Conmi ssion.’” And under the House version, it was, the
comm ttee was supposed to investigate and propose refornms limted
to the Commttee’ s regulatory process. The authority of the task
force is nuch broader. It arguably allows themto inquire into
substantive results. And the policy concern there is what you're
creating is a shadow conm ssion. You're going to have soneone, a
group, which, if they want to, is enpowered to second-guess the
Comm ssion on all of its decisions with authority that broad.

CHAl RMAN TAYLOR: After second-guessing they render a report and
they give that to the Legislature.

SENATOR THERRI AULT: Well, was there a conscious decision to nmake
their charge sonething nore than |ooking at the process, naking
suggestions on the process of the Conm ssion?

CHAI RVAN TAYLOR: It’s to nake it as broad as possible for themto
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| ook at things |ike deregulation, which wouldn’t be part of the
regs, which your group’s limted to, the House group. | don’t
know how they, they look at the questions like, ‘Wuat’'s the
better formof arbitration?

SENATOR THERRI AULT: Well, that’s process. That’'s process.

SENATOR DONLEY: | wunderstand the distinction. | appreciate,
yeah, 1, but don't have a big problemwth it. I mean | don’t
know why that’s bad. | mean if they choose to |ook at things,
other things to help them reach a conclusion as to the process
things, 1'’m okay with that. They don’'t have any authority to
make any substantive changes. They conme back and neke a
recommendat i on.

CHAl RMAN TAYLOR That's the sane information our auditors are
entitled to, isn't it?

SENATOR THERRI AULT: | don’t know, our auditors did the audit,
would they have access to the corporate profitability
i nformation?

CHAI RMOVAN THOVPSON: The confidential information? They didn't
ask. | don’t know whether they had the legal authority to have
access to that information or not. But | don’t think when the,
the legislative auditors were | ooking at our process and to see
whet her we were adequately perform ng what we were required to do
under the statute. The confidential information of any utility’s
finances woul dn’t have been relative, relevant, sorry.

SENATOR DONLEY: Is this still mnmy conceptual pending?

CHAI RVAN TAYLOR: Yes, it’'s still on the floor. W’re discussing
it.

SENATOR THERRI AULT: Coul d you just repeat that?

SENATOR DONLEY: Yeah, it was to limt, to say that if the task
force wanted access to any confidential information, it would
have to be by a nmpjority vote of the task force and that they
would be subject to the executive ethics act as far as
mai ntai ning confidentiality of information they obtai ned.

CHAI RVAN TAYLOR: | share sone of Senator Therriault’s concerns
about, especially on the appointnent, if we end up with either
the Speaker or the President appointing sonmeone that is from a
conpeti ng conpany. | think that really, even with a mjority
vote, even with the sanctions provided, | think it places that
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person in an awful difficult position. And if you talk about a

perception of conflict, | think that’'s pretty clear perception

And they could be as pure as driven snow in the way that they
handl e thensel ves. So I, | like having the penalty phase in
there and it taking the mgjority of the commttee to do that.
But I'm thinking that you mght want to have, | don’t know how
better to structure that and yet how to allow that task force to
still do a neaningful job, is the question, too. That, I’'m kind

of divided on that issue, but it...

SENATOR THERRI AULT: And do you have a...

CHAI RVAN TAYLOR: |’ d appreciate any ot her discussion nyself.
SENATOR THERRI AULT: Go ahead.

CHAI RWOVAN THOWPSON: No, that was the last big...

SENATOR DONLEY: Senator Therriault, just, my notion’s stil
pendi ng.

SENATOR THERRI AULT: Yes, |'m sorry, | thought she had a |ast
comment on that notion.

SENATOR DONLEY: OCh, okay, 1’1l just, okay, |'’msorry.
SENATOR THERRI AULT: Ckay, then.
SENATOR DONLEY: | thought we were going on to sonething el se.

CHAI RMVAN TAYLOR Questi on. s there objection? There being no
obj ection, the anmendnment passes. And you understand it, Barbara?

M5. CRAVER | think | do.

CHAI RVAN TAYLOR: Ckay. M concern is | have, | have agreed that
we would make every effort to put this bill onto the floor at
4:00. And I'’mvery concerned about how much tine is going to be
available to Barb and the drafters to get an actual typed
docunent in front of the nenbers in that tine.

SENATOR THERRI AULT: kay, M. Chairman, one last thing. | think
I’d like to nmake a conceptual notion on Section 8 of the bill,
which deals with the election of the chair. | like the election

of the chair process, but | do share a little bit of the concern
expressed by the Chairman here from the Comm ssion that, and we
run into that all the tinme, you ve got people in agencies that
have been there a long tinme and you mght have a new division
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director or a new conm ssioner even and they'll just wait them

out and they know they can do that. And if you've got this
potential of, you know, the chair changing every year, | think
you' |l see that, you' Il see sone of that. So I would just |ike

to conceptually nove that the chair be elected and just |eave it
at that.

SENATOR DONLEY: Ch, | see, just renove the one-year..
SENATOR THERRI AULT: Yeah.
SENATOR DONLEY: ...ternf? So |leave it up to...

SENATOR THERRI AULT: And Barbara, if we don’t speak to the length
of the term would it just be wuntil the mnmenbership of the
Comm ssi on chose to change?

M5. CRAVER You could revert back to the current, which says the
termis four years. |If you don’'t, and if you don’t...

SENATOR DONLEY: That's not what we had in m nd.
M5. CRAVER Ckay. |’'mnot...

SENATOR COWADERY: What happens if, M. Chairman, if sonebody is
elected and two years from now they decided to have another
el ection, even though, you know, and they...

SENATOR THERRI AULT: Well, Barbara, under the current statute, how
woul d that be handled? It says here the term is four years
VWhat if the mpjority of the Comm ssioners said, ‘You know, we
think we need a change?

M5. CRAVER Well, it looks to nme |like, if the termis four years,
the Governor designates that chair, the chair stays unless the
Governor. ..

SENATOR DONLEY: Barbara, we're not. ..

M5. CRAVER | guess, goes to the drastic step of renoving the
comm Sssi oner.

SENATOR DONLEY: We’'re not even tal king about going there, where
the status quo is. W’re talking about a variable, or variation

in an election process for the chair. kay, so lets not
[indisc.] go back to what the status quo is. What we're
interested in, and you know it kind of cuts both ways. | nean,

if you let them just elect any tine they want, well then you're
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falling into Nan’s argunent, one unpopul ar decision, they nmay
just replace the chair. But if you make it so that it’s, so it
m ght cut actually against what the testinony was about that. So
I’mtrying, right now I’ mjust going through the pros and cons of
it, you know, and I was, you know, there’s other...

CHAI RVAN TAYLOR Go ahead.

M5. CRAVER It seens to ne that the significant difference in (b)
in the current draft is that it takes the appointnment power away
fromthe Governor. So you're still, it doesn't sound |ike you're
debati ng whet her or not that’s good.

SENATOR DONLEY: No.

M5. CRAVER Ckay. So then you just want to make the term of the
chair, who's elected by the Comm ssion, |onger. \Wether or not
you deci de. .

SENATOR DONLEY: Wl |, naybe.
M5. CRAVER Whet her or not to do so.
SENATOR THERRI AULT: | guess, then, rather than |leave it...

CHAI RVAN TAYLOR: | like having the opportunity for the board
itself to control its internal affairs. And | think that’'s very
inmportant to boards to be able to do that. And if they want to
continue to reelect the sanme chair, they ought to be able to do
so. | just put in atermlimt of three and they would have to
go off and another person cone on, at |east for one year, and
then they could serve again if they're reappointed and
everything’ s going fine. The idea of going along wwth a three-
year term or a two-year term in ny opinion, |locks them in.
Because these people are staggered terns, they're rotating
through out this period, all five of themare. And they’' re going
to be comng up for..

SENATOR DONLEY: Wiy not |et the, another m ddle ground, would be
| et the conmm ssioners decide. You could have for up to, they can
choose sonebody for up to a certain period of tinme. |If you want
to make it two years, then they could, if they only want to nake
it for a year, they could naeke it for a year. O they could nake
it for two years, you know. | mean, that would be another way
kind of smack right in the mddle of where you re trying to go.

SENATOR THERRI AULT: |’ve got a notion. Let ne just anend ny
notion that, or anmend nmy notion that would, so it would be that
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they elect their chair for a termof three years.

CHAI RVAN TAYLOR: Everybody understand the notion? | object.

SENATOR DONLEY: Yeah, | think that's too |ong. | think I could
be persuaded that giving them the discretion to go up to two
years, | could probably support. | think three years is alittle

long. [Indisc.].

SENATOR THERRI AULT: Yep.

CHAI RVAN TAYLOR: Question? Roll call.
SENATE CLERK: Senator Donl ey?
SENATOR DONLEY: No.

SENATE CLERK: Senat or Cowdery?
SENATOR COADERY: No.

SENATE CLERK: Senator Therriaul t?
SENATOR THERRI AULT: Yes.

SENATE CLERK: Senator Ellis?
SENATOR ELLI S: Yes.

SENATE CLERK: Senator Tayl or?

CHAl RMVAN TAYLOR: No. Motion fails. G her itens? Chair to
entertain a notion on the bill

SENATOR DONLEY: M. Chairman, | nove the conmttee substitute as
anended - ready for that notion?

CHAI RVAN TAYLOR Yes.

SENATOR DONLEY: Okay, | nove the conmmttee substitute as amended
fromcomittee with individual recomrendations.

CHAI RMAN TAYLOR: |Is there objection? There being no objection

the bill as anmended will nove from conmttee, as soon as we’ve
received the typed version. And | hope your people can get it
back quickly to us this time, Barb. And | appreciate so much
your help all night last night, too. Thank you very much and
thank your staff for that. Anything further? | wanted to take
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this time to thank the nenbers of the Commttee for over 30 hours

of endurance and disruption of your personal lives and your
schedul es that none of us had hoped to go through. | think this
product is a far superior product to that which was delivered to
us. | think it provides for sone levels of integrity within the
systemthat we can be proud of. | think that it will be hel pful,
both to the Comm ssion and to those who appear before it because
the tinelines now are definitive and have sone teeth. | think

that we also have an opportunity for a nore cohesive working
relationship within the Conmssion itself in that the nenbers
will decide who their chair is and when. And | think all of
those are healthy and good aspects that would not have occurred
but for the hard work of this Committee and the great patience
and support that you have provided to ne as the Chair. And |
thank each of you for that and appreciate very nuch your
attendance and your hard work. And | also want to thank again
all those who appeared and who have stood by ready and willing to
offer their support and advice and they have done so in a very
prof essional fashion and the Chair appreciates that, also.

SENATOR ELLIS: M. Chairman, you nentioned the bill being on the
floor of the Senate at 4:00. Does that nmean the Senate Finance
Commttee waived its referral ?

CHAI RVAN TAYLOR: It’'s ny understanding they wll, but | can't
guarantee that because | don’t control that commttee.

SENATOR DONLEY: Yeah, I'm fine with the waiver. | can’t speak
for nmy co-chair or the nenbers of the Coonmittee, for that matter.
And the waiver, of course is subject to the vote of the body,
t 00.

CHAl RMAN TAYLOR: Here’s a docunent to sign. O course we don’t
have the final in front of us. But you'll...

MS. KELLY HUBER [staff To Senate President Rick Halford]: Once we
get it, I’'ll nmake sure the Comm ttee nenbers have a copy.

CHAIl RMAN TAYLOR: Each nenber will receive a copy before this
thing does go on the floor so we can each, and hopefully you'l
each read through it and take the tinme to verify that those
anendnents are correct and correct wth your understanding of
what they were. W are adjourned. [2:52 p.m]

#
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