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CHAIRVAN ROBIN TAYLOR called the Senate Judiciary Conmttee
neeting to order at 10:10 a.m

[ THE FOLLON NG | S A VERBATI M TRANSCRI PT]

CHAI RVAN TAYLOR ...a quorum present, that being Senators Donl ey,
Ellis, Cowdery and Chair Taylor. Upon recess or adjournment, |
should say, last evening, we had offered an opportunity to

testify to sone nenbers of the public who had not been on the
invitation list but did want to testify. The first was Jack.
Where are you at Jack? And he had to | eave because of nedical -
if you d cone forward pl ease, sir?

SENATOR W LKEN: Senat or Tayl or?
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CHAI RVAN TAYLOR: Yes?

SENATOR WLKEN. This is Gary Wlken and |I'm on teleconference
network from Fairbanks and I’'lIl be with you until you adjourn.

CHAI RMAN TAYLOR: Thank you Gary. Good to hear your voice.
SENATOR W LKEN: Thank you, Senator.

CHAI RVAN TAYLOR Jack — would you raise your right hand please?
Do you swear to tell the truth, the whole truth and nothing but
the truth so help you God to this commttee?

MR RHYNER: | do Senator.

CHAI RVAN TAYLOR: Wbul d you give us your full nanme and who you're
representing?

MR. RHYNER: My name is Jack Rhyner — RHY-NE-R | amcurrently
enpl oyed by TelAlaska, Inc. | am currently enployed in the
position of president and CEQ a position |I’ve held for 20 years
and 34 years experience in rural telephony in the state of
Alaska. | am currently serving as director of the Al aska
Tel ephone  Association and the  past presi dent of t hat
organi zation, also a director of the Al aska Exchange Carriers
Association and | chair the rate devel opnment commttee for that
organi zation. Senator, | did send you a letter |ast week stating
nmy support for the reauthorization of the Comm ssion.

| have a nunber of things that 1'd like to go over here. Wile ny
conpany may be a small conpany in the state of Al aska conpared to
the Bell Conpani es and Horizon, who have mllions of access |ines
and even in conparison to ACS who have several hundred thousand
access lines, but ny conpany is the third |argest telephone
conpany in the state of Alaska. Investors have $42 mnmllion
dollars invested in serving 26 communities throughout the state
of Alaska, which is roughly ten percent of the conmunities
out si de of Anchorage and Fairbanks and Juneau.

Wth all due respect to the testinony given by Comm ssioner
Furtchtgott-Roth yesterday, | still think that there’s a risk
involved in the certification for USF. The 14 tel ephone conpani es
whi ch receive universal service support in the state, if not
certified by the Alaska Public Uilities — RCA — I'msorry, |’ve
been doing this too long — would have to apply directly to the
FCC and we would be applying in as yet unknown process to those
very same juvenile delinquents which the Conmi ssioner referred to
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yesterday. These are the people that devel oped the nodel that
doesn’t work and they still pronote the use of that nodel.
They’'re also the people that pronote intellectually bankrupt
concepts like nultiple carriers of last resort and conpetitive
neutrality so I still think that there’s a risk involved in not
being certified by a state conm ssion.

SENATOR DONLEY: | think people are having a hard time hearing in
t he back.

CHAI RMAN TAYLOR Well | guess we’'ll all just have to speak up
because | don’'t think we have an anplification system — maybe we
do. |I’'ve never held a hearing in this room Annette, before you

dash of f could you distribute those |letters and e-mails and so on
because I want the conmttee nenbers to have Jack’s letter here
and |’'d forgotten to do that before you sat down but Jack had
witten to me and | had responded back and so on.

[DUE TO RECORDI NG DI FFI CULTIES, THE COW TTEE TEMPORARI LY WENT
OFF RECORD. ]

CHAI RVAN TAYLOR: We are back on record. Apparently the technica
glitch has been taken care of and | had interrupted your
testinmony Jack, and the purpose of that was to ask you a question
and we had, as you know, significant testinony on that and | al so
want ed to acknowl edge and invite to the table Senator Jerry Ward,
who has also joined us. W have Senator Gary W/l ken on |line, we
have several other, of course, people too, also on line across
the state. Uh, but | wanted to ask you, you’ ve been in business
and were in business, went through this very sanme agency - went
through its grace period year in 1994.

MR RHYNER: That's correct.

CHAI RVAN TAYLOR [Were] universal services available at that tine
or were you receiving funding for it?

MR. RHYNER: Yes we were.

CHAI RVAN TAYLOR  Was there any interruption in your receipt of
uni versal services certification?

MR. RHYNER: No, there was not. The state commi ssions’ did not
certify, uh, the tel ephone conpanies for ETC status at that tine.

CHAI RVAN TAYLOR: How | ong ago?

MR. RHYNER It started |ast year.
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CHAI RVAN TAYLOR: Did you have any problem with it, getting
certified this year?

MR. RHYNER No, we did not |ast year.
CHAI RVAN TAYLOR That is a docket that actually noved quickly on?
MR, RHYNER: Yes.

CHAI RVAN TAYLOR Any reason to believe they wouldn't nove
quickly on it in the future?

MR. RHYNER Uh, no | don’t but there is still an open rule making
docket that the industry participated in and that was to
streanline the process and we all know what the outcone of that
was.

CHAI RVAN TAYLOR | would hope if, if there is, if anyone takes
that up and is interested in it, it would seem that would nake
the process nore streanmlined this year than it was |ast when you
had no probl ens.

MR. RHYNER  That was our hope in getting through that process,
yes.

CHAI RVAN TAYLOR The only reason | interrupted you, 1'd like to
know where this word or runor, or whatever it is, | can’t seemto
track it down, nobody yesterday could seemto tell nme. \Were are
these statenents coming from that sonehow, uh, a rubberstanp
operation, |ike basically the certification that yes, you are a
rural tel ephone conpany and yes you should receive these funds -
why in the world woul d that not occur?

MR RHYNER Well, | - first of all it’s not a rubberstanp
operation in that the Conmm ssion nust certify that we're actually
utilizing those funds for the intended purpose so they have to
take sone form of evidence to prove that before they neke the
statenents to certify

CHAI RMAN TAYLOR: | assune you nake that in your application,
don’t you?

MR. RHYNER What | refer to in ny letter to you, which I copied
before, was the fact that Chair Thonpson at |east raises the
guestion as to whether or not in a wind down year the Conmmi ssion
woul d be able to address any new issues, which is what | stated
inny letter.
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CHAI RVAN TAYLOR: | think I faxed to you Jack Chenoweth’s, uh

| egal opinion which enconpassed within it the |egal opinion of
the Attorney Ceneral in 1994, his staff too, on the very sane
subj ect .

MR. RHYNER: That’'s true, | don’t think that anyone has suggested
that the authority of the agency would be w nd-down. | think
that goes nore to the resources and the I egal obligation to close
open the dockets during that period as to whether or not they
have to go and open new dockets and address new i ssues.

CHAI RMAN TAYLOR: Well, that is covered in that opinion and they
have such authority to open new dockets and, in fact, we can find
no basis for why they would not, other than a self-inflicted
wound, | guess, if they wish to as Comm ssioners refuse to take
on new dockets. Uh, | think that would be rather bizarre. I
can’t imagine that they would do that but | can’t inagine that
the threats being made to wutilities such as yourself on
sinplistic matters, like certification for purposes of pass-
through of federal funds, | can't imagine that’'s being done in
good faith either, since it never happened before when they went
t hrough a w nd- down.

MR RHYNER | guess | wouldn't characterize the statenment of
obl i gati ons under the w nd-down as being a threat, but...

CHAI RVAN TAYLOR: How else did you interpret it that notivated
you to send the letter if you didn't feel that your conpany woul d
be in jeopardy of not receiving those funds by such action?

MR RHYNER As | stated, | definitely read it as a risk

CHAI RVAN TAYLOR  Yea, okay, go right ahead. 1'm sorry |
i nterrupted.

MR. RHYNER The only other issue | had, and what | stated in ny
|l etter was, the Comm ssion has opened a docket and is review ng
the functionality of the staff within the Comm ssion and | have
been a strong proponent of that for a nunber of years. In fact,
| worked with Senator Pearce's staff in witing |egislation that
created the PAS, the Public Advocacy Section of the Comm ssion

Unfortunately, at least in ny opinion, that wasn't inplenented in
line with the intent of the |egislation. So I, Ilike the
testinmony you heard yesterday from ARECA and AT&T, agree that
what needs to be done, rather than a whol esale change of the
Comm ssi on which, by the way, was very disruptive for a nunber of
years, it takes a new comm ssion a year to eighteen nonths to get
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up to speed wth dealing with all these issues from varied
utilities that they have to deal wth and that is very
di sruptive, especially on the telephone side where things are
noving so rapidly and changing so quickly. So one of the
questions yesterday was specific suggestions for neking it
better, uh, 1'd like to enter as evidence the coments that were
followed by both the Alaska Telephone Association and Al aska
Exchange Carriers Association as docket R 022. And that ends ny
testinmony and |1’ d answer questions.

CHAI RVAN TAYLOR: Jack, | have a couple but - | nmean I'Il just
start off by saying I want to thank you for the efforts you ve
put in because | also worked very closely with Senator Pearce.

think that’s the first time 1'd net you and there were several
concerns that the legislature had at the tine and doing that
reorgani zation and probably the biggest concern of all was
tineliness of decisions and streamining the process in such a
way that there would be a process that you could count upon that
woul d render a decision within a six nonth or one-year period at
the latest and that utilities could count on com ng in and naking
rate filings and being able, within that budgeted year, to be

able to do sonething. | believe, if | recall, you worked very
hard on specific |anguage that was put in to nmake certain that
those tinelines and tinmeframes were adhered to. |Is that correct?

MR. RHYNER: That is absolutely correct. Over twenty years | have
attenpted, on numerous occasions, to get sone type of tinelines
in place to make the process nove faster. It has always been a
pr obl em

CHAI RVAN TAYLOR: And where are we today as far as adopting any of
t hose tinelines?

MR. RHYNER: There are relatively few tinelines that are actually
hard and fast within the process.

CHAI RVAN  TAYLOR And IS t hat enconpassed W t hin t he
reconmendati ons that you have nmade?

MR. RHYNER: Uh, no. This has to do nore with the organization
and functionality of the staff wthin the Conm ssion.

CHAI RVAN TAYLOR Could you define that a little bit nore? I
don’t know what you mean by...

MR. RHYNER. Uh, the concern that we brought forward to Senator

Pearce when she was doing this |legislation was the fact that, at
| east in our opinion, there was a considerabl e anobunt of ex-parte
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contact that went on anongst the staff and the Conm ssioners on
how to achieve the ability to settle some of the issues at tines.
It also put staff in the position where, uh, the new
investigations fromthe utilities and the opinions for it to the
Comm ssion, which - we are not allowed to cross-examne to check
their authority for whatever position that was taken - they were
not allowed to cross exam ne them on their supposed expertise on
t hose issues. What we’'re suggesting in these coments and in
this docket that all of that functionality be turned over to a
PAS, as it was envisioned, and | think what the intent of that
| egislation was so that there would be a party that would be
doing that investigation rather than an internal part of staff at
t he Comm ssi on. An advisory staff then would be nore in the -
their duties would be nore like a |law clerk than a judge.

CHAI RVAN TAYLOR Do you think it is inportant, Jack, that we do
address and take a | ook at the autonony of the Conm ssion, both
on ex-parte conmunication wth staff and others and wth
conflict. Do you think that’s, uh, sonmething we could, should we
insulate them nore fromthe political process and turn them nore
into judges because they serve a quasi-judicial function?

MR RHYNER: | think so.

CHAI RVAN TAYLOR Good, | agree wth that because | have been
concerned too about the frustration | have heard from various
utilities, uh, on ex-parte communication and, in particular,
bet ween staff and Conmi ssioners that no one even knows about or
has an opportunity to address until —poof- it shows up on a
Monday norning and you' re told what the order is and so |
appreciate the candor of those coments very nuch. Senat or
Cowdery you had a question. | amsorry, go ahead.

SENATOR COWNDERY: Well, getting back earlier to your coments
about, uh, was you disruptive when we did away with APUC and when
this cane on, was that, | mean we had new staff and we had new
staff at APUC at one tine too, uh, probably several tines.

MR. RHYNER It was very disruptive. There were a nunber of rule
maki ng dockets that were on-going that |anguished during the w nd
down peri od. As | renenber it, the thing that we all argued

about the nobst and took up the nobst time was arguing about the
collection of the RCC charge as to whether or not we should be
actually collecting that for over a whole year or six nonths or
whet her we should collect a year’s worth in six nonths. It was a
| ot of wasted tinme and effort.

SENATOR CONDERY: [’'I1 follow up on that. Wuld you say that, uh,
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not di sbandi ng, not necessarily disbanding this but, that we have
hearings that give nore direction and nore authority or whatever
is needed to try and find a solution to nore tinely things
existing. | don’'t think anybody here is, uh, they wish to stab
the bodies here. | don’t think we’'re to that point or have even
suggested it although | guess that politically they are appointed
positions but, anyway, do you think that this |legislature, after
hearing yesterday’'s testinony, should look into try to find ways
to hurry-up the process? You know we have testinony that six
years, uh, things like that...

MR. RHYNER: Senator, | have always been a proponent of trying to
get some tinelines into the process to nove the process along
faster.

SENATOR COADERY: Do you think we can do that in a special session
situation in two or three days or sonething |like that?

MR. RHYNER  Anything can be done. 1’d be happy to work on that.
CHAI RMAN TAYLOR: Yes, Senator Ellis?

SENATOR ELLIS: Jack are you, thank you for being here today. Are
you famliar with the tinelines that were, in fact, put in the
House version of the legislation that cane to this commttee
during the regul ar session?

MR. RHYNER: Uh, yes, | am

SENATOR ELLIS: And do you have any coments, pro or con, about
t hose?

MR. RHYNER Well, we went through those and while we didn't
support that effort conpletely, we certainly didn't object to it.

SENATOR ELLI S: | just wanted to nmake the point that that was
di scussed in the nornmal, the regular |egislative process, canme to
this coomittee for consideration. Nothing happened until now.

CHAI RVAN TAYLOR: Let me just ask, you said in response to
Senator Ellis’s question, uh, you didn't support all of it but
you didn’'t object. In other words, you knew that things were
needed and can you tell ne what parts you didn' t?

MR RHYNER: | don’t have it before ne.

CHAI RMVAN TAYLOR: And | won’t put you on the spot, Jack, that’s
fine. | just did want to indicate that mybe a good part, and |
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think it’s going to have to be a good part, of any legislation
that passes on this subject because it’s a continuing problem and
has been for years and there needs to be sone teeth in that. I
don’t know if one hearing, very brief, with, as Eric Yould said,
because he’s the one that brought that package forward and |
appreci ate that candor on his part. How do we know that’s good?
Maybe there are sone decisions that do take |onger, ya know, and
just doing it in a slash-dash fashion doesn’'t appear to ne to be
a wse thing to be doing with utilities.

MR RHYNER | don’'t think you can do that and | do believe that

it is going to be a balancing act. When you shorten those
tinelines, it is probably going to require considerable nore
effort to get through the process and that may well require

additional staff at the Comm ssion to be able to do that.

SENATOR CONDERY: When you talk about staff, | think yesterday we
said that APUC, or the conplaint was that the |lack of staff they
couldn’'t get things out, they had 41 enployees and now | think
t hey have 61 enpl oyees, had the sane tinelines or sonething. The
reason | want to, | ask you, do you think like yesterday | know
you had to leave early, but obviously you heard sone of the
testinony, do you think that is a ways we should just go on ahead
and reauthorize this for four years or do you think the questions
and testinony yesterday were wort hwhil e and hopefully the rest of
today is sonething that shoul d have been done?

MR. RHYNER: One of the things | state in ny letter to the Senator
and that | copied you on was the fact this process has been begun

on how to reorganize the staff there. | think that is an issue
that has been a fundanmental problem of the state regul atory body
for the twenty years | have been at this level, and if that

process is noving forward, then I would hate to see that stopped
in anyway at all once it’s reorganized and it is functioning the
way | believe the intent of the legislation was that authorized
the RCA - and | don’t know of any utility, at least on the
t el ephone side, that would object to additional funding for the
Comm ssion staff if need be once it is reorganized that way.

CHAI RVAN TAYLOR: The Senate’s concern about additional funding
is, and it’'s great that you d be wlling to sacrifice your
subscribers to that level, is that this is all pass through
recei pts funding and as a consequence when you say additional
funding that neans every person who has a tel ephone is gonna pay
5 or 10 cents nore a nonth out there to make sure we pass through
fromyour utility nore noney to the Comm ssi on.

MR. RHYNER That’s true Senator, but as you heard yesterday, uh,
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rate cases and the proceedings before the Commssion are
extrenely expensive and they ' re extrenely time consum ng. And,
think a mnimal, uh, percentage charge on nonthly service would
be cheaper in the long run than the increase of the rates to pay
for those proceedi ngs.

CHAl RMAN TAYLOR:  Understood. Jack, thank you very nuch. O her
guestions? It took a little longer but | think your testinony
was very worthwhile and | appreciate you taking the time to bring
those issues before us. Thank you very nuch. Earl e, yesterday
Earl e Ausman, | had said - promsed |'d give you a chance to talk
because | junped over ya on the list and didn’t mean to.

MR. AUSMAN: | appreciate it Senator.

CHAI RVAN TAYLOR: If you'll raise your right hand. Do you swear
the testinony you are about to give is the truth, the whole truth
and nothing but the truth, so help you God?

MR AUSMAN:. | do.
CHAI RVAN TAYLOR: Thank you. Proceed.

MR. AUSMAN. My nane is Earle Ausman and |’m an engineer. | own
an engineering business here in Anchorage, |’ve been in
alternative and other kinds of energy business for many years,
started out with the Corps of Engineers back in the *60s on the
Snettisham project. 1’ve been dealing with the Regulatory
Comm ssion — both kinds of it since 1988 when we first tried to
authorize a small hydroplant and | have a series of observations
that I hope you Senators will take into regard and it’s going to
be a little bit difficult to present it in a coherent fashion but
[’11 start off with one of the things that |’ m concerned about.

We do licensing for hydroelectric power plants along wth design
of hydroelectric power plants and a lot of work in the villages.
And, Senator Murkowski managed to get through an operation that
allows the state to take over FERC s process from zero to 5000
kil owatts - hydroplants. As | understand it, the Regulatory
Comm ssi on was supposed to take over that process. That’'s a good
idea. W are all for that because it’s costing a |ot of people a
lot of nobney to do a lot of things that are not necessary for
very small plants, for exanple |like 40 kilowatts or sonething -
or if sonebody wants something for a |lodge or small village or
sonething else like that if it ends up in the FERC process, as it
currently is, it is very, very expensive and kills a | ot of smal

projects. The other problemw th that though, on the other side
of the coin, is that delay is the death of enterprise and the
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Regul atory Comm ssion, if it does take on this process, needs to
do it pronptly. It can’t be something — and people have to know
what the guidelines are what the tinelines are and that brings ne

into the next step. W’ ve had a docket before the - action
before the Regulatory Commi ssion since 1996 and that actually
goes back to 1998. It was actually formalized in 1996, February
96, and is still pending. 1It’s never been resolved. W'’ ve never

been able to find out what the tineline is on any of this and
everything. O course things have changed radically in terns of,
its a proposal to supply power to Matanuska Electric and things
have changed radically since that time period, in terns of
econoni cs and regul ations and everything else like that and stil
it goes on and you can never find an answer to tine. W did find
that there was a change in the way the project was | ooked at when
it went from [RCA] to - the APUC - | am sorry - to [RCA] and
there was actually a change so any change that creates changes in
the personnel of [RCA] is going to cause delay in activities that
go on, so | wuld Iike to see a nodest extension of [RCA] but I
woul d also like to see that there be conditions, like — it’s been
pointed out in this Commssion to make them get sonme type of
tinmeline on these things and that they attenpt to deal with the
tinmeline and that they put out the reasons why they can or can
not deal with a tineline so people can make judgnents on what
they should do about their businesses. | nmean nobody can run a
business like this when you go from 1996 - 1992 - | nean 2002 -
and never get an answer, never get a good answer, so that
basically ends nmy comrents for now.

CHAI RVAN TAYLOR Thank you very nuch for comng in. Senat or
Cowder y?

SENATOR COADERY:  You know we have, uh, a wind down, they call it
a wind down period, but this is not going to go away for a year
if we don't extend it. Qur concern, and the reason for these
hearings, is to try to cone up with sone idea that we can give
sonme qgui delines during that wind down period and it can possibly
be extended in the next session. You know, uh, as | understand,
when the APUC, they kept on doing business, trying to clean
there, give them an incentive, to clean their records up but
obviously yours from 1990, some of the older ones didn't get
cleaned up. But anyway |I'’mjust - nore of a comment, | think we
got an automatic one-year thing here that we’'re talking about
even if we didn’t do anything.

MR. AUSMAN: | am concerned about this wi nd down because what |’'m
concerned about is people are going to |eave. Anybody good,
they’'re going to bail out early because that’s good business. |1'd
like to see it but | do |like to see the organi zation change. |
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think it is the responsibility of the Governor to manage his
organi zations and this one is not being nanaged very well.
That’'s the fact of the nmatter. And this organization needs
better managenent to deal with these problens in ternms of timng
and things |like that.

CHAI RVAN TAYLOR Any questions? Earle, thank you very much and
appreciate you keeping it brief and thank you for com ng back
today too. 1'd also like to note that the Senate President R ck
Hal ford has joined us. Senator Halford, do you have it with you,
because | didn’t have it to distribute to the commttee, a copy
of the letter you sent to Conmm ssioner Duncan on the $300, 000
study, where we appropriated the noney, uh, a year ago in June?
Could you give that to Annette and I’'lIl have her run off copies
so we can distribute thenf Was there any further follow up
correspondence or..?

SENATOR HALFORD: Well, there was a lot of effort to avoid doing
anything and it’s finally getting started.

CHAI RMAN TAYLOR: Yea, | was aware that they tried to send out a
public notice on intent to let the RFP, uh, so hopefully that
$300, 000 study will get conpleted within this next year. The
reason | wanted — go ahead.

SENATOR HALFORD: The letter is a year old.

CHAI RVAN TAYLOR: No, uh, it was last year that we funded it — a
year ago and it was pursuant, | believe, to that letter to get
direction to the departnent what the |legislature was asking for
and the fascinating part, the reason | wanted this commttee to
have it available, was that the letter addressed many, many of
the issues that we are finding from testinony yesterday and
already this norning are very inportant issues that needed to be
investigated and | ooked at before this Commi ssion went into its
wi nd down year so that we’d have had the benefit of that study
during the last year. That’s why | wanted that letter
distributed and | appreciate you comng in this norning.
Although | didn’t have him down yesterday, Dan did you want to
testify too and then we’ll get on with the regul ar agenda here?

MR. DI ECKGRAEFF: Senator, | assune since you couldn’t pronounce
me - Dan Di eckgraeff with Enstar.

CHAI RVAN TAYLOR: You're going to have to do that again for ne.

MR. DI ECKGRAEFF: Ckay, ny nane is Dan D eckgraeff.
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CHAI RVAN TAYLOR:  Di eckgraeff, okay.

MR. DI ECKGRAEFF: Wth Enstar.

CHAI RVAN TAYLOR: Yes. Ckay, raise your right hand please. Do
you swear the testinmony you are about to give before this
commttee is the truth, the whole truth and nothing but the
truth?

MR. DI ECKGRAEFF: | do.

SENATOR CONDERY: Coul d we have him spell his |ast nanme?

VR. DI ECKGRAEFF: Yes, | wll.

MR. DI ECKGRAEFF: M/ nane is Daniel M D eckgraeff, DI-E-CK G

R AE-FF I|I'mwth Enstar Natural Gas Conpany, |'m the Vice-
Presi dent of Finance and Rates. |’ve been with Enstar for 20
years. Enstar provides natural gas to about half of Alaska's
popul ati on. W have over 109,000 hones and businesses that we
serve. W have service from Kenai - Sol dotna to Houston to the Mat
Valley, to Grdwod and to Wiittier. And, | thank you for the
opportunity to testify. Enstar Natural Gas Conpany strongly

supports the reauthorization of the Regulatory Comm ssion of
Al aska. The regulatory oversight allows utilities and pipelines
essential governnmental function to both the custoners and the
regul ated entities. W reviewed the reauthorization bill that
passed the House, the comm ttee substitute HB 333, and we believe
the new tinelines for the issuance of final orders in the new
settlenment | anguage incorporated in that bill have nerit and we
ent husiastically support it. W would like to see the RCA
reaut hori zed for at l|east 2 years, preferably 4 nore. Fr equent
sunset reviews are disruptive, take tine and resources away from
the RCA's real business of regulation as we have heard it takes
time and a lot of things are backl ogged there. It places nore
uncertainty on utility operations; it also proposed uncertainty
on the financial markets. Markets want a stable regulatory
environment and [this] certainly has a negative inpact. The
current situation is an issue in the financial markets, um |
have personally been involved with discussions with analysts,
with lenders, and the sponsors of those |enders and concerning
this current reauthorization and what effect it could or could
not have. And, it is also a topic, frankly, of the investor -
i nvestnment boards, for our utility as well as several others.
Changes can be proposed and nade to the Conm ssion wthout

sunsetting it. This legislature has the power and authority to
change the rules for the RCA anytine it wants to and has done
that in the years in the past. The fact that the Conmission is
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bei ng sunsetted is sonething that a lot of the financial markets
just doesn’t understand. It is alien to them

SENATOR DONLEY: Can you renenber the last time - because |

remenber when | first got elected | chaired the Labor and
Commerce Conmittee and we were, back then, dealing with a sunset
bill and the very first time we put tinelines on telephone

deci sions was in that sunset bill
MR. DI ECKGRAEFF: Are you talking ‘94 or ‘99?

SENATOR DONLEY: | was tal king about ‘88 — ‘89. Can you renenber
the last tine we nmade a change, that either you - the old
Comm ssion or the new Comm ssion, that wasn’t in a sunset year,
that was tied to sunset |egislation?

MR DI ECKGRAEFF: Frankly 1 don’t. | have not tracked it,
especially on the tel ephone side.

SENATOR DONLEY: | suspect that although you are technically
correct, the sunset process is a process that is used for naking
those kinds of reforns or revisions. That’s why we go through
the audit review and see the suggestions. So | think technically
you're correct but | can’'t renmenber us really ever nmking any

changes in other than a sunset format.

MR. DI ECKGRAEFF: Uh, I'mnot a student of the legislature so |
don’t know your exact history but | know you have the authority
to do it.

SENATOR DONLEY: That's true.

MR. DI ECKGRAEFF: | do recall the effect of the 1999 changes and
how that affected investors and the financial markets in our
particular case so | do - | am aware of what that inpact had.

There are many inportant issues for the RCA to deal with. Cook
Inlet gas supply and its effect on the gas and el ectric conpanies
— electric conpetition [indisc.] and inter-utility issues and the
safe, reliable and economc utility service to renpte areas, also
TAPS and, if we’'re lucky, TAGS. Probably, you know, | don’t know
inny life time or not but hopefully. W would not |like to see

the Comm ssion abolished and renade as it was in 1999. The
educati on process would have to start all over again. That is a
| ot of wasted tinme and | ost expertise. It has taken quite a bit

of time for all the utilities to bring this Conm ssion and these
new Conm ssioners up to speed on the regulatory issues and the
i ndividual issues within the individual utilities. Wat happens
in the nmeantinme? Cases pile up even nore, it takes tinme to get
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up to speed, takes tinme to understand what's going on. There are
new i ssues that continue to pop up that nust be dealt with. Any
type of a tinme out could be a real problemfor the utilities and
consuners. Enstar strongly supports the reauthorization. W
liked HB 333. W think it worked. W |ike the procedures the
Comm ssion is going through in their bench bar to solicit
comments fromutilities — things to nake better - and | thank you
again for the opportunity to testify.

CHAI RVAN TAYLOR: Dan, |, uh, continually hear this mantra for
whi ch we have hired and enpl oyed several different attorneys both
Wi thin our staff, obviously outside staff for the commttee. W
have reviewed every Attorney Ceneral’s opinion we can find. W
have asked every wi tness that has appeared that actually worked
for or was wth a utility or worked on the Conm ssion — had
testinmony yesterday from a lady that was senior staff to the
Comm ssion. The w nd-down year did not cause any of the horrors
or problenms or the sky is falling attitude, uh, that we have
heard orchestrated both by the Admnistration and by the
Comm ssion. W can find no source for any of that, uh, paranoia,
with the exception of those two sources. Everyone whose been
t hrough one of those said it worked just fine, business as usual,
uh, and the nost dramatic thing we ever did was to redo the
entire Comm ssion and | worked on that with Senator Pearce and
|’ m sure that did cause sone disruption because you lost all of
the institutional nmenory. There was a |learning curve that had to
go on but 1’ve not heard throughout this entire process, either
in the legislature or anong any of ny colleagues, any desire to
kill this Comm ssion. That paranoia is only comng from one
place, it is not comng fromthis |legislature and hasn't.

MR. DI ECKGRAEFF: |I'mglad to hear that first of all. Second of
all, even in the remake of the Conmm ssion, as you said, it was
extrenely disruptive...

CHAI RVAN TAYLOR:  And nobody intends to do that from what | can
tell. W are looking at sone tinelines. W are |ooking at sone
guidelines. W are trying to analyze what are the major problens
and how the legislature mght provide sone assistance in that.
W’ ve heard people testify as though we are going to redo the
entire Conmm ssion, throw out all the existing Conm ssioners. I

don’t know where this paranocia conmes frombut | think it has a
lot to do with bringing pressure upon people |ike yourself and
other utilities out there so that they will conme in and endorse
and support the continued reauthorization. | keep hearing the

phrase ringing in ny ears, four years and clean. That neans they
don’t even get any tinefranmes |ike ARECA wanted. Just four years
and cl ean. That’s the Governor’s bill that’s going to be
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presented to us.

MR. DI ECKGRAEFF: | can’t speak to the Governor’'s bill because |
didn’t propose it and | can’t speak for other utilities because

I’mnot in their shoes. | watched what happened | ast tinme around.
| - that was extrenely disruptive and that would be an extrene
pr obl em That’s what | am concerned about. | know how the
[indisc.] inmpacts and | know how it’s inpacting ny conpany right
now in the financial markets, the uncertainty. That’s a big
concern for Enstar and as you go back and look at it, it is very
possi ble you could go back. What we have is the nobst recent
history - is you did renake it and start all over again. That’s
not something we want to see. W strongly support the substitute
bill that was passed by the House dealing with tinelines and,
nost inportantly, uh, | as well - was the settlenent |anguage -

| anguage to hel p encourage settlenents, which would speed up -
and | know the Conmm ssion in its bench bar discussions has had
those types of discussions and that’'s a very nice way to start
working on it.

CHAI RVAN TAYLOR: Thank you. Are there other questions? Senator
Cowder y?

SENATOR COWDERY: Just yesterday we heard testinony that the -
presently when we had the APUC, they had sone delays, were
finding those delays are the same now or even, in sone cases,
worse and we had testinony from Chugach Utility that financial
pl anni ng, the sane thing that you said, because of the delays so,
uh, | guess ny question is, do you think that we should just
reaut hori ze this w thout any changes or any new guidelines and
just leave it as it is so we continue to have - each of you think
that we should try to work out sone |anguage that gives sone
tinmelines we have - that they have to deal with them they have
to give an answer. Ya know, | nean sonetinmes we, all sitting up
here, have to nmake hard decisions and sonetines we'd |like to walk
away from a hard decision but it seens to be, to ne, that what
we're seeing in this thing is that when it conmes to hard
deci sions they have big problens with naking the decisions. So,
anyway...

MR. DI ECKGRAEFF: | can’'t speak entirely to Chugach’s situation
because |I’m not working for Chugach. | will note that the case
they are starting with actually started with the old Comm ssi on,
it started in 1996. Enstar has had three cases that have been
brought or made started with the new Commi ssion. Its first was a
transfer <case, transfer of ownership to [indisc.]. The
Comm ssion responded to that and had an order issued for it
within three and a half nonths of our application. W had a gas
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supply case, first gas supply case for Enstar since 1988, first
real gas supply case in front of APUC or RCA or - probably since
1992. It was done, final order was issued within a year of when
it was filed, which is the tineline that the Conm ssion, the old
Comm ssion actual ly, established for filing many, many years ago.
W have a rate case that is pending now, that’s a conplicated
issue. Part of the concern has been that the Conm ssion has to
start all over again. These are absolutely new issues for this
group, nobody’'s talked about gas supply. There’s a lot of
education that’s gone on. There are always ways you can inprove
things. Again, we are supporting the authorization or the
reaut hori zation of HB 333, which did include additional tinelines
and itens. So, to answer your question, yes we do support that.
That’s why we do support that version of the bill

SENATOR COADERY: W have |ooked at this here pile of things, or

cases, and tinelines and everything that | have | ooked at and |
t hi nk nost of the people — | hope- have | ooked at - been supplied
to them | appreciate your comrents.

MR. DI ECKGRAEFF: Thank you.
CHAI RVAN TAYLOR:  Senat or Donl ey.

SENATOR DONLEY: You’ ve expressed concern about the tine it took
the RCA to get up and running. Do you think it was the right
thing to do, to create the RCA?

MR. DI ECKGRAEFF: When | | ook back, | observed and participated in
a |lot of proceedings before the Comm ssion. W had a conmmi ssion
that, uh, part of its problemwas its inability to work together.
That is not an issue with this Conmm ssion but, and so, it was a
drastic step and I'’m not sure | even supported it at that point
in tinme because of the institutional menory and the issues saw
comng up before the Comm ssion that [indisc. due to poor sound
quality]. That hand has been dealt. Starting all over again
would be a trenmendous problem Oten tinmes they don't get
famliar with an issue until it actually cones before them They
had no reason to look at gas supply until we brought our gas
supply case because they have a l|lot of other things - they
i nherited, what 500 or 700 cases?

SENATOR DONLEY: | guess | was trying to ask nore of the big
picture, do you think it was the right thing to create the RCA?

MR. DI ECKGRAEFF: In hindsight, vyes, but it was very, very
di srupti ve.
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SENATOR DONLEY: Yea, but in the long run you think it’s working
out better?

MR. DI ECKGRAEFF: | think it’s working out well.

CHAI RVAN TAYLOR: But obvi ously you support sone nodifications and
sone changes, as an exanple, the House bill that canme over.

MR. DI ECKGRAEFF:  Yes.

CHAI RVAN TAYLOR: Ckay, and | appreciate that very nuch and thank
you for comng in and taking the tinme today. W wll nowturn to
the Comm ssion, um oh yea, is George Gordon here? Yes, GCeorge,
|’m sorry you’ re okay, right, thank you. W weren’t able to get
to you yesterday either on that list and | appreciate your com ng
back. If you' d give us your full nane please after we swear you
in? Do you swear to tell the truth, the whole truth, and nothing
but the truth so help you God before this commttee?

VR,  GORDON: | do. M nane is George Gordon. |'m President/CEO
of Wilities Services of Alaska, a total service conpany
providing administrative and custonmer service support to
regulated entities - Golden Valley Uilities and College
Uilities, who are regulated by the RCA and provide water and
wast ewater services to the entire Fairbanks area. Qur utilities
do appreciate your efforts, uh, that you devoted to this issue.

It’s very inportant to utilities and maybe our concerns wll not
get lost in the normal rush of |Ilegislative business. Thi s
testinony is not to be considered approval of how the Comm ssion
has been conducting its business. There are several common

threads that we find when speaking to other utilities. There is
sonme general dissatisfaction about how the RCA operates. There

is a trenmendous reluctance to publicly speak out. There is a
fear that expressing criticism or supporting sunset could result
in negative regulatory action. There appears to be a lack of
concern or awareness on the part of the Commssion on the
problens created by their actions or, in sone cases, their
inaction, i.e. there is not dialogue. Tal ki ng about di al ogue,
the ARECA resolution 02-19, seens to be right on point on many of
the issues and | believe that was presented to you yesterday.

Qur utilities reluctantly support a one-year, perhaps even |ess,
extension of the Comm ssion’s ability to operate. W believe, in
the short run, a conplete sunset at this point nay exacerbate
procedural problens. W’re not 100 percent sure of that but the
handwriting seens to be on the wall. In this one-year extension
there has to be a concerted effort with industry participation to
address RCA problens and fashion a renmedy. Any extension |arger
than a year will not create an environnment in which effective
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change can occur.

MR. GORDON: What do we see as major problens? W think it takes
too long to get action or decisions fromthe Comm ssion. CS for

HB 333 and the tinme frames incorporated in that bill are too
| ong. This bill authorizes by statute the Conmi ssion’s current
i nefficiencies. | don’t think we need nore tinme [indisc.].

There does not appear to be a recognition on part of the
Comm ssion that delay translates into lost revenue and | ost
opportunities for growing utilities. Del ays nean |ost revenue
and | ost opportunity. That’'s the long and short. Qur utilities
continue to experience substantial delay in processing relatively
routine tariff changes, at least we think they' re routine, they
shouldn’t take as |ong. And, this business of just issuing
orders out of the blue and having to have them overturned
frequently with reconsideration options [indisc. due to poor
sound quality] costly and tinme consum ng. There’s no advancenent
of utility issues. RCA orders and inquiries and requests for
actions on the part of the facility, in response to Conm ssion
staff or PAS, cause a great deal of tine spent over what are
really non-issues. It’s a waste of tine.

CHAI RVAN TAYLOR: George, |I'd interrupt you there if | could.
W’ ve tal ked about orders out of the blue. W have a pile of
matters pendi ng, docketed and so on, and they seemto be taking,
especially in the major cases, utility cases, rate cases, tariff
cases, they seem to be taking forever. What are you talking
about taking orders out of the blue? They' re taking on other
t hi ngs?

MR. GORDON: No. During the conduct of cases, at various points

during the case, there will be an order issued that appears to be
based on little or no information - seeking - going down what |
call rabbit-trails, w thout dialogue. | know it has happened to

Chugach, to our conpany, it has happened to other conpanies. You
have to stop the proceeding your in or put it on hold while you
answer the elenents of this order that don’'t appear to have a | ot
of foundation. It takes a lot of tinme and it costs a | ot of nopney
and the end result is the Comm ssion is forced into the position
to have to reconsider and perhaps do as nmuch as a 180 on the
order that they issued not 45 or 60 days before. It’s happened to
us and it’s happened to other utilities and | think it’s a waste
of tinme. There used to be nore thought given into orders of the
i ssue.

CHAI RVAN TAYLOR: Thank you for that clarification.

VR, GORDON: There is no one for the utility to talk to and no
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way to carry on a dialogue. This commssion, | think, 1is
di al ogue-less. Form is elevated over substance. To ne, this
creates a lack of ability to fully define the issues. You can dot
all of the Is and dot all the Ts and still not understand what
all of the issues are and then you're working in a vacuum To ne
ex parte should not be a problem You could schedul e neetings
with all parties and talk. Don’t screw anybody, don’t hold them
wi thout full participation by everybody including consuners so
you can talk and find out what the issues are and a |lot of the
hearings that |1’ve been seeing — the issues are not brought to
the — the system seens to be designed not to do that. Because of
the foregoing, the process is too expensive. Rate cases are
i ncredi bly expensive now. | think the last witness just spoke to
that. There is no feeling that the process is fair. \Wile sone
will say that this is just dissatisfaction with RCA decisions,

di sagr ee. |’ve been in this business over 35 years, far too
long. | recognize you win sonme and |ose sone, that’s ways of
regul ations and | accept that. But you have to have a belief
that the process was fair before you can fully accept an adverse
decision. If you don’t feel the process is fair it’'s very tough.

What do we see as potential solutions that need to be exam ned in
t he perhaps one-year extension? | think there needs to be a new
position created of executive director or chief-of-Staff or

whatever you want to call it to run the day-to-day business
affairs of the Comm ssion. | don’t think the Conm ssioners should
have to do this. | think PAS needs to be reshaped and its m ssion

defined. Is it there as a consuner advocate or is it supposed to
be objective, acting on behalf of everyone? There should be nore
hearing officers - perhaps even contract hearing officers - and
there should be the right and ability to disqualify a hearing
officer the sanme way you do a judge. There should be shorter
time frames, not longer, for requiring the Comm ssion to do its

wor K. If the Conm ssion can’'t get its work done wth the staff
it has, then they should be required to denpnstrate that and hire
nore staff. Del ays cost an incredible sum of noney and you are

correct, our rate payers do pay a cost to the Comm ssion but they
al so pay the cost of the rate case which goes up exponentially
with delay and our custoners pay for that also. And | think
| astly, there has to be a nechanism for the solicitation of
comments. You can’'t be pinned on people so that we can advance
and have frank discussions. This kind of a forumis fraught with
peril for all of us utilities. That is ny prepared remarks and |
t hank you for your hearing.

CHAI RMAN TAYLOR: Senator Ellis - and could we get a copy of your

prepared remarks? If you' |l just give themto Annette, she wl|
distribute them but before you leave Senator Ellis had a
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questi on.

SENATOR ELLIS: Ceorge, you'll remenber under the old APUC we had
an Executive Director, and Senator Pearce was the prinme architect
[indisc.] RCA legislation and | guess Senator Cowdery and Senat or
Tayl or worked on that - the detail of that |egislation, and the
| egi slature voted, nost of us here if not all of us, voted
explicitly to reject the old Executive Director set up and go to
a managi ng partner/Conmm ssioner, wuh, for nmanagenent of the
agency. So you prefer the old APUC arrangenment that brought a
lot of criticismto the legislature and we explicitly exam ned
that issue and changed it to what we have now?

MR, GORDON: | think that — ny regul ati on experience goes back a
long time and in ancient history the executive director worked,
the concept worked very well. 1In recent years, the | ast years of
the Commssion, it didn't work very well and you were right to
throw it out and try sonmething new. |I'd represent with - perhaps
sonme kind of controls, sonme kind of a manager that’'s paid to
manage that the utilities can talk to that’'s not a Conm ssioner
m ght be better than what we have now.

SENATOR ELLI'S: Thank you.

CHAI RVAN TAYLOR  Senat or Donl ey?

SENATOR DONLEY: Can you spell your last nane for ne?
MR GORDON: G ORDON

CHAI RMAN TAYLOR: Can you tell wus, in the two utilities that
you're here representing, College and Golden Heart, do you have
matters pending right now and do you have sone specifics that you
can address that are frustrating your two utilities?

MR, GORDON: Well, yes we do have matters pending. W have, uh

routine tariff matters and a rate case, a general rate case
pending for Golden Heart Utilities. And | tried very
specifically to ny comments, not to get into difficulties wth
cases and | want to be general and speak to procedure and to the
process. |’ve already tried to speak to the process, how it
wor ks and how it doesn’t work. | mean | can be dissatisfied with
the decision if | thought the process was fair and worked -
tough, that cones w th our business. Sonetimes the chips don't
fall where you want them to but I'mtrying to give a flavor of
the failure of the process. | guess we could say that we are in
a rate case that was filed in Decenber 17. W asked for an
interim and energency refundable interim—- to into effect in 30
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days. It took 75. W lost two nonths of revenue, which was near a
quarter mllion dollars. Real |ost opportunities and there’s no
reason for that.

CHAI RMAN TAYLOR | was very concerned by your first comments as
you listed them not only the dissatisfaction but the question of
intimdation and the — as | nentioned to the commttee yesterday
- when | scheduled this thing for the first tinme in the Senate ny
t el ephone went into neltdown and not one of those people wanted
to cone forward and testify but every one of them were from
utilities all across this state. They had horror stories they
wanted to talk about but felt so intimdated by com ng forward
and talking before the Comm ssioners, uh, t hat sonehow
retaliation mght occur against their utility.

MR GORDON: | amnot intimdated. | amnot an easily intimdated
person but | have a lot of concerns. These conmm ssioners don’t
intimdate ne. |’ve been in the business too long for that.
They have an incredible anount of power, maybe even nore than
they know. They can draw a line in the sand and you stand toe to

toe and if they don't |ike where the |line is drawn they can
redraw it 10 feet back. You' ve got no choice but to step back 10
feet. That’ s problematic. These kinds of things should have

come out during the Legislative Budget and Audit review of the
Comm ssion and they didn’'t and so utilities are either forced to
either step to the plate or keep their nouths shut. It’s tough

It’'s very tough. They’ re our regul ators. They have a | ot of power
over how we operate, whether we nake noney or | ose noney, how our
custoners are treated. It is a difficult situation for utilities
and for ne personally.

SENATOR DONLEY: When the Legislative Budget and Audit did its
review, were you contacted by them for coment?

MR, GORDON: No, two people in our conpany contacted them but
t hey never contacted us.

SENATOR COWADERY: You tal ked about the nanagenent and there’'s a
need — seens to be poor managenent with scheduling. Do you have,
is there anything when you, when they have a problemthat you're
interested in, do you have any information or have you had any
information of a tineline of when you would have an answer or a
gui deline that says, we’'ll get back with you within 30 days or a
year or five years or anything? Do you know?

MR. GORDON: There doesn’t seemto be any. |If they are there, |

[indisc.] mssing. Actually we’re in a general rate case going
on six nmonths and we have yet had a pre-hearing conference and we
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asked for one |last week. Shouldn’t take that long unless it's a
really, really elaborate issue. Mst rate cases are not
necessarily elaborate — telephone utilities could be [remainder
of sentence indisc.].

SENATOR COADERY: So when you, say, when you have a problem you
communicate with RCA and say here’s ny problem and 1'd like an
answer to this. Do they ever conmunicate back and say we wl|
have an answer on this by a certain date or anything |ike that,
or acknow edge?

VR.  GORDON: You have real difficulty trying to comunicate.
When you file your case, it’s being heard and analyzed by the
staff to cone up with initial recomendations at which tinme the
Comm ssion makes a decision. Then they generally have PAS
appointed as a party and then you can speak to PAS but you can’'t
speak to the Comm ssioners and you can’'t speak to the staff that
wrote up the reconmmendations. You can't talk to them anynore so
then who can you talk to? PAS, who doesn’t have any control, you
can talk to a hearing officer and you can talk to a Comm ssi oner
but you have to be really, really careful what to say because of
ex parte. You' re sort of hung out to dry by the process because
there is no dialogue. And, no, we don’'t get an answer as to when
sonething will be done.

SENATOR CONDERY: Do you think staff is the largest influence in
RCA?

MR. GORDON: They're big, a big influence. O course, they are the
preponderance of the people at the Conmission. It’'s probably
backwards. |If you are going to have a PAS, they probably ought to
be the people to investigate the staff on being an advisory role
to the Comm ssion, instead it’s reversed.

SENATOR CONDERY: Thank you M. Chairman.

CHAI RVAN TAYLOR:  Senat or Donl ey.

SENATOR DONLEY: As you think of your experience dealing wth
cases before the RCA let’s just deal with the RCA right now And
the reason for delays, do you think that ...[END OF Sl DE A

TAPE 02-37, SIDE B

SENATOR DONLEY: ...let’s just deal with the RCA for right now.
The reason for delays — do you think that is the actions of the

parti es? What rol e does the action of the parties — | nean, there
are sone parties, | imagine, that it is to their advantage to

SENATE JUD COW TTEE - 24- June 13, 2002



del ay decisions. How does that relate to your concerns about the
tinmeliness?

VR.  GORDON: It does have sonme good effect. Interveners, as we
all know, can cause delays. But the Conm ssion has the power to
force - to squash those and not give unlimted standing, for

instance, to interveners who don’'t bring anything to the table
and they should use that power. Hearing officials have power to
cut off dilatory tactics at the hearings for instance, or rule on
notions that would stop sonme of the nonsense and instead they
just put it in the [indisc.] and rule at the end and let the
whol e process go forward with all this gray matter, this fuzz,
this background noise and that, to ne, uh, causes the issues to
be hidden. You have to dig themup and that’'s not the way it’s
supposed to be. There should be x issues. You should stipulate up
front to every possible issue you can with any party. | don’t
care if there’'s five parties. You could stipulate with two — at
| east you don’'t have to argue those two and three can duke it
out. That just isn't done. They ve got the power, it’s not being
used.

SENATOR DONLEY: (kay, thank you.

CHAI RVAN TAYLOR: Any ot her questions? Gordon, thank you very much
for comng down from Fairbanks to provide that testinony and |
appreci ate your candor in your renarks.

SENATOR DONLEY: Hey, Gordon just for the health of the commttee,
do you have a business card because it’'s kind of hard to read
your address?

CHAI RVAN TAYLOR: | would now like to invite the Comm ssioners
thenmselves to conme up and testify. W only have one chair.
Yesterday we had a big table and we could spread you all out and
| thought we’ d probably have you all cone up at once - maybe that

would work, if you want to drag your chairs up there. The
secretary wll tell us if we’'re not getting a good clear record
so at least 1’ve asked her to interrupt us anytine she feels we
are not getting a clean record. Al raise your right hand,
pl ease. Do you swear the testinony you are about to give this

hearing is the truth, the whole truth and nothing but the truth
and do you do so aver and swear?

ALL COWM SSI ONERS: | do.
CHAI RVAN TAYLOR Let me start off first. I'Il just start at one

end and nove through - would you give us your full nane please
and maybe a little background?

SENATE JUD COW TTEE - 25- June 13, 2002



COMWM SSIONER SMTH. My nane is Bernie Smth. M background - |
was appoi nted when the RCA got appointed in “99. | was a project
manager and governnent affairs person for Tesoro for probably 16-
17 years. Before that | was project engineer for E&C Conpany -
that’s what brought nme to Alaska that built the refinery back in
1980. | ama graduate from Texas A&GM with a degree in Engi neering
Technol ogy.

CHAI RVAN TAYLOR: Well that would certainly provide you with sone
assistance in these conplex matters |I’'m sure, and background but
it’s primarily in oil, right?

COW SSI ONER SM TH: That’'s correct.

CHAI RVAN TAYLOR: Bernie, you've heard the testinmony of - did you
sit through nost of yesterday’'s testinony?

COW SSI ONER SM TH:  Uh, yes | did.

CHAI RVAN TAYLOR:  Actually, maybe | ought to start - this one to
me is kind of incredible. W’ve got matters that have not been
resolved, uh, and testinony to the effect that, as an exanple,
Chugach Electric is still waiting on a rate filing and working
under a tenporary filing now. That is costing them $200,000 and
sonme thousand dollars a nonth and it’s been over 6 years. How in
the world could all of you take off the entire day yesterday and
sit here with us? | nean nmaybe you could answer that one for ne
first and then I will - is there nothing else to do over there
except cone here and listen to and sit behind the people who are
gi ving testinony?

COM SSIONER SMTH: Well, it’'s definitely part of - it’s good to
understand what the issues are and | think that was very
educational, for at least nyself to sit here and listen to the
testinmony. | thought that was well worth it. And | did work
after hours to do some stuff that | needed to do, as we all do.
W all put in |ong hours.

CHAI RVAN TAYLOR: Bernie we are going to need to nove you a little
closer to that m crophone or nove the m crophone to you.

[ DI SCUSSI ON ABOQUT POSI TI ONI NG M CROPHONES. |

SENATOR ELLIS: M. Chairman, if I'’mnot m staken, you invited the
Comm ssioners to participate in these hearings.

CHAI RVAN TAYLOR: Ch, | did yes, and they accepted the invitation
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and | assune that was so we didn’t have to..

SENATOR ELLIS: And if they had not shown up to participate would
you have said that they weren't interested in all the comrents
fromthe utilities?

CHAI RVAN TAYLOR: No, of course not. My concern was only that
they show up when it was necessary for themto testify and they
knew they were not on yesterday. They knew they were on for
today and that’s why we published an agenda.

SENATOR ELLI S: I think Bernie gave an excellent answer to your
questi on.

SENATOR COWDERY: H s answer was he wanted to know what the issues
were, as | understand.

COMWM SSIONER SMTH.  It’s inportant that — we’ re naki ng deci sions
that are affecting the industry that we hear their side of the
story. As you just heard from M. Gordon, it’s not often that
the industry actually talks to us so yes, it's inportant to sit
and listen and get feedback fromindustry. That should be part of
our job also.

CHAIl RWOVAN THOMPSON:  Senator Taylor? W're prepared to offer a
response to sonme of the specific issues that were raised
yesterday. W all participate in the decision nmaking process.

[ MORE DI SCUSSI ON ABOUT M CROPHONES]

CHAI RWOVAN  THOMPSON: Senator Taylor, | would like to let you
know that we cane prepared with sone testinony to offer in
response to the invitation and we would also like to be able to
respond to some of the individual - the suggestions that were
made yesterday in the testinony. The particular case you just
identified, the Chugach one, would probably be nost appropriate

for one of the Comm ssioners that sat on that panel - would be
best inforned to respond to that. | don’t believe Conm ssioner
Smth is on that panel but, and | wasn't either so nmaybe

Comm ssi oner Abbott or Strandberg or Demarco coul d address your
concerns about that docket.

SENATOR DONLEY: M. Chairman, | also want to say | saw that you
were there yesterday and | appreciate you being here yesterday.
| think it is part of the process we’'re going through here and |
think we all concerned about have the Comm ssion function well.
But | think we also all appreciate the difficulties you' re faced
with, with these conplex decisions and dealing with nultiple
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parties and I'’m glad you had the opportunity to conme yesterday
and | appreciate that.

CHAI RMWOVAN THOWPSON: Thank you.

CHAI RVAN TAYLOR: Back to Bernie, who we started with. Did you
want to instead, Mdam Chairman, just give us your prepared
statenents first before we ask questions?

CHAI RAMOVAN THOVPSON: This is your hearing Senator Taylor. It was
nmy understanding that that is what you wanted us to do and | am
prepared to do that and | think in the context of those |I would
be happy to be interrupted with questions. | think it is good to
have us all sitting here together because we all participate in
the process and different Conm ssioners can better address
different matters. So | think - | hope we can address all your
concerns. But, yes, given the opportunity 1'd |like to start off
with ny prepared comments.

CHAI RVAN TAYLOR: Why don’t we do that.

CHAI RMOVAN THOWPSON: Can you folks hear nme in the back? | wll

try to speak |oudly. | wanted to thank you for the opportunity
to appear before this commttee on the issue of reauthorization
of the Regulatory Conm ssion of Al aska. As you know, |’ m Nan
Thonmpson, the Chair of that agency, and |’m appearing here with
the other Comm ssioners. W are all available to answer
guesti ons. You’' ve heard yesterday, and w Il probably hear nore
t oday, sone anecdotal information fromseveral utilities. That’s
inmportant information and | praise themall for being willing to
cone forward and testify. | urge you to carefully consider the

agency’s entire record when you' re making a decision about our
reaut hori zation. This agency has done a good job. This agency
has done a very good job of working its way out of a ness that we
inherited from the APUC in 1999. Many of you were in the
Legislature and participated actively in the effort to abolish
the APUC and create a new agency, an agency that was enpowered
with tools and a directive to do its job better.

In response to conplaints from industry in the late 90’s, the
Nati onal Regulatory Research Institute, an organization that
supports the work of state regul atory comm ssions nati onw de, was
hired to visit the APUC. It was hired to analyze its operation
and to recommend i nprovenents. A year after those reconmendati ons
were continued, the agency had still taken no action on them and
the Legislature stepped in. The position of the Executive
Director was elimnated, a public advocacy section was created,
and the Conm ssion was enpowered to hire whatever kind of support
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it needed to resolve cases nore effectively. A managenent
information system was funded. The chair was  given
adm nistrative authority over the agency’'s operations. Al of
these changes were nmde in response to the specific problens
identified by the National Regulatory Research Institute (NRRI)
with the agency’s operations. It’s inportant to renenber that
1999 was not a sunset year for the APUC. The Legislature has the
power in any year to review the operations of any state agency
and change the enabling statute. W don’t need to do it only
during a sunset year.

W invited - we being the Regulatory Comm ssion - invited NRRI
back in February of 2000 to see if the problens identified in
1998 had been adequately addressed by the Legislature’ s changes

and the resulting Comm ssion. The answer was yes. | have copies
of the report available for menbers of the commttee al ong sone
with other docunents that |I’'lIl provide to you at the concl usion

of nmy testinony. NRRI found each of the areas identified in the
first review as being in need of attention has experienced
substantial inprovenents. This inpartial body, NRRI, wth
expertise in the operations of wutility regulatory agencies
nati onwi de and experience, direct experience, with the problens
that the APUC faced, found that the agency was back on track.
The NRRI study also identified, the 2000 one, several areas of
potential future concerns and we have followed up on their
recommendat i ons. We have invited them back to facilitate the
devel opment of a new m ssion statenent for the agency. W invited
t hem back again this summer to provide |eadership and nmanagenent
training to staff and section heads. That’'s scheduled for July.
W'd be happy to invite them back again to analyze and nake
recommendations on sone of the specific issues that have been
identified in the course of this hearing, such as the continuing
debat e about whet her we shoul d have an executive director or not,
and | ooking for ways to reduce the agency’ s case | oad.

You’' ve heard anecdotal stories about particular cases that have
been portrayed as exanples of the RCA operating poorly and we can
and will address the specific cases that were identified in
yesterday’ s testinony. |1'd also like to share with the commttee
i nportant information about how the agency as a whole handles its
wor kl oad, which is substantial, as you noted Senator Tayl or.

In 1999, when we wal ked in the door there were nore than 500 open

dockets, many had | angui shed for years w thout action. W set
about a task that | call triage, and see how many of them | augh
when | say that, because what we did was divide those five

hundred dockets by 5 and each got 100. Every Comm ssioner got an
equal share with a directive to analyze the case and figure out
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what it was that needed to be done to nove it forward. This was
a daunting task. Each of wus had to work our way, sonetines
through a file and sonetines through a file cabinet, for each of
those cases, um in order to understand the case. Comm ssi oner
Abbott fondly referred to this process as forced to take a drink
of water froma fire hose, |I think nore than once. The problem
we encountered was one that | don’t think any of us anticipated
when we agreed to take these jobs, which was there wasn’'t really
before then a uniform agency-wide nethod for tracking filings
wi thin the agency. Shortly after we began, | unearthed a few
hundred nore cases or problens that should have been addressed
and docketed and instituted a system to keep track of all the
agency’s work load that it would allow everyone in the agency
easy access to a |list of open cases and know edge of who in the
agency was responsi ble for those filings. Qur agency caseload is
now | ess than 400. From over 700 cases we worked our way down to
400. This has been a substantial challenge because we’ ve been
trying to keep abreast of the current filings and you heard about
sone of those that have cone in. Those average - we get about
450 filings a nonth from the various utilities and consuners
W’ ve been processing those filings tinely while working through
our old dockets at the sanme time and this has been a not
i nsubstantial chall enge. I think each of wus individually can
tell you what they do to try and squeeze in the extra hours
required to do this work.

This change in the agency’s case |oad, the reduction to | ess than
400 open dockets, represents a strong commtnent to acconplish
the directive of this |legislature, excuse ne not this
| egislature, that the legislature gave the agency in 1999.
Evi dence of that acconplishnent is also found by |ooking at the
nunber of substantive orders issued by the agency each year.
That nunber has nore than doubled and | prepared a graph to
easily denonstrate that — copies of this are in the packet too.
The previous years are on the right going over to the left, the
| ast year that’s conplete, which is Fiscal Year 01, there were
741 substantive orders issued by the Comm ssion. Now a
substantive order is not extending tine or sonething |ike that,
it is an order where there is a witten decision, a discussion

an analysis and it’'s prepared and published in witten form and
[l tell you later on in ny testinony how those orders get
processed and witten. | think that this chart denonstrates a
substantial increase in the volume of work generated by our
agency over tinme. Al of these orders, it is inportant to know,
are available to the public on our website and that’s another
i nportant change that the RCA has instituted. |[|f you haven’t had
the opportunity to visit our website, | encourage you to do so.
It is a useful tool to inform the public and keep industry
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advised — it’s an inportant part of our process now, it wll soon
be nodified to include access by the public through our MS
systemto all the filings made with our agency as well.

SENATOR DONLEY: | heard you nmention MS, what does that stand
for?

CHAI RMOVAN THOWPSON: M S stands for Managenent |nformation System
and in 1999 that was one of the things the legislature told us to
do.

SENATOR DONLEY: In rural construction it’'s mjor investnent
studi es so. ..

CHAI RMOVAN THOVPSON: Ch, okay. How that is defined, | can tel
you a little bit about it and go off script here for a mnute if
you're interested, which is when we got that directive we
started, we thought well, gee, what’s that? So we contacted
every state comm ssion in every state of the nation and said,
gee, this is what we want to do, we want a systemthat allows us
to internally manage our process, know where the dockets are,
what’s the next step, and we also want a system that’s going to
allow the public to have access to the docunents that are filed
in front of us. And nobody had the software, nobody else had
done it, so we ended up having the software witten and are in
the process — it’s not a systemthat you flip the switch and it’s
on or off. Parts of the system are on and active and other parts
are in the process of being tested and will soon beconme active.
As to the status today, | can check, but basically it’'s a design
to help us do our work better. So it’s a tool, a technol ogica
tool, to cope wth the workload. One of the inportant
responsibilities we have is to review tariff changes for
economcally regulated utilities, and there was sone confusion |
believe, or perhaps after M. MPherren’s testinony about what
regul ated and not regulated is, um | like to think of utilities,
they’re regulated if they are required to have a certificate but
they are not economcally regulated unless we have powers to
review their rates but, anyway, any utility that is economcally
regulated has to file a request to change either its rates or
terms of service with the RCA Last year we got 576 of those
requests, 85% of those were resolved within 45 days. Wthin that
45-day period, what happens is, the public is notified of the
change, the staff analyzes the proposed filing, discusses any
guestions they may have with the utility, comrents filed by the
public are reviewed, a recommendation is witten and presented to
t he Commi ssioners, the five Conm ssioners nmeet and vote and an
order is issued.
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And | have a chart that illustrates tariff, the pace of tariff
filing to the - if you total those lines together it is about 576
filings. The first line, the long line, are the nunber of those
filings that are handled within 45 days. The ones that aren’t
concluded wthin 45 days are ones that need further analysis for
sone reason - those that are suspended for further investigation.

Filings can be suspended if they raise significant issues that
can't be adequately analyzed because we don’t have the
information from the wutility or just don't have tine to go
through it. An exanple there is the Chugach filing in July of
| ast year requesting a rate increase you heard a little bit
about . | don’t know if Joe Giffith is still here but |1'd say
that was at |east two feet, probably three feet, high when we got
it and there were a lot of significant issues and a |ot of
corments on that filing. Wen we get coments and we get
requests to intervene from other parties, especially ratepayers,
Chugach’s ratepayers are Honmer Electric, MEA - on the whol esale
rate - large very sophisticated other utilities and they often
coorment and frequently comrent in those filings. W have
hearings so we can hear their perspective on the issues and all ow
them to comment on sone of the policy issues raised in the
filing. W have hearings to build an adequate record for naking
a good deci si on.

Anot her inportant responsibility the agency has is handling
consuner conpl ai nts. We receive an average of nore than 600 a
year; those are people from who call because they' re having
trouble with one of their utility conpanies. Qur nunber’s on the
bill and they call us if they can’t work it out thenselves wth
the utilities. Now, of those consuner conplaints, um our role
is to investigate. W first contact the utility for comment and
relay what we’ ve heard from the consunmer, ask for input and then
our staff will look at the relevant tariff law or tariff and the
relevant law and work to resolve the conplaint. This is one of
the processes the legislative auditor | ooked at in detail and the
| egi sl ative auditor found that the agency is quite responsive to
consuner conplaints. O those nore than 600 conplaints, nost are

resolved in the first 15 days and | have a chart, by type of
conplaint, that illustrates that - it shouldn’t have been all
yellow, | guess it didn’t get printed as well - but basically the
big part of the pie chart on all these are the ones that are
resolved in 15 days. | also want to show you how those

conplaints are divided by industry and the big stripe on this
chart is telecomunications. Eighty percent of the conplaints we
get from consuners are from consuners of teleconmrunication
services and that is an interesting fact to note. Soon after
Congress decided there should be conpetition in that industry in
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1996, the agency saw a dranmatic increase in conplaints. This
illustrates how this agency’s role changes as markets nove to
conpetitive. We have regul ations that expedite the process for
approving changes for rates in conpetitive markets. W spend
less tinme nonitoring their prices when consuners have real
choices and nore tine addressing the consequences for consuners
of conpetitive markets.

SENATOR COWDERY: Go back to sonething you said earlier about
wor ki ng or having hearings or discussing, do you discuss with the
utility personally, discuss the problem to have a better
understanding of what it is or do you do it as a group or
individually or do the utilities have to deal wth staff and
never get you guys ear or how does that work?

CHAl RAMOVAN THOVPSON: Well, probably the answer is all of the
above. To your question though, you ask it depending on what the
conplaint is. For exanple | nentioned tariff filings, those are
the requested change rates for ternms of service. Before that
tariff filing is determned by the Conm ssion, it would be to a
staff person that someone fromthe utilities would talk and they
m ght get a call from staff saying, gee, | don't understand this
or this spreadsheet doesn’t tie out with what you filed in your
other report - explain this difference to ne and that’s who
they’d hear from In a case that has been, a tariff that has
been suspended, then we nove into another role the agency has or
acting like a judge and a concern is with ex parte contact. I t
is inmportant when the parties want the process to be fair that
all the information we have in front of us is available to

ever ybody. It’s not appropriate for any of wus individual
Comm ssioners to talk to a conpany about a case, an issue in a
case, where there is an open docket. Any comuni cations between

the utility and the Conmm ssion has to be in a form that all
parties are present; otherwise it is inappropriate, it’s not fair
to the other parties.

SENATOR  DONLEY: Does the RCA function under your own
adm nistrative review guidelines there or are you under just the
standard adm nistrative procedures act when it cones to sitting
in a quasi-judicial function?

CHAl R\OVAN  THOVPSON: Uh, wunder the standard admnistrative
procedures act, we don’t have specific ex-parte regul ations and
it’s sonething | thought m ght be a good idea for sonme tine and
listening to the testinony of vyesterday there is a lot of
confusion and frustration with either us talking to people we
shouldn’t be talking to or not talking to people we shouldn’t be
talking to and | think it would be helpful for us as an agency to
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have regulations that clarify that for industry. The standard
line on the standard procedure for all of us it that it is okay
for any of us to talk wth anybody about process or general
policy questions at any time but it is not okay to tal k about the
i ssues in any specific cases, just because it’s not fair if there
is a contested case. That’'s a really difficult Iine to draw, as
you can i magi ne.

SENATOR DONLEY: Does the Departnent of Law say you have the
authority under existing |law to adopt regulations to facilitate
what you’'re just discussing there?

CHAl RWOVAN THOMPSON: Um they're here, they can speak for
t henmsel ves but | don’t know why we wouldn’t. They are shaking
their heads, so yes we could. It’s a matter of tine and
priorities, quite frankly. Again, priorities my be readjusted
as a result of this process. Wen you think of our agency, you
should think of us as a referee. W don’'t nake the | aws.

CHAI RVAN TAYLOR: Maybe |1’ m confused but | thought your answer
was that you were under the Adm nistrative Procedures Act.

CHAl RWOVAN THOMPSON:  Li ke any ot her agency we operate under the
adm nistrative - there are other laws that apply too but Senator
Donl ey asked specifically if we had - | thought the question was,
do we have other separate rules that govern just our agency for
operation. And we have, there’s a |lot of regulations that govern
operation of our agency but we are al so subject to the APA

CHAI RVAN TAYLOR: As far as | know, you’ re exenpt.
CHAl RWOVAN THOWPSON: From t he APA?

CHAI RVAN TAYLOR: Yes, and your counsel back there is nodding
yes.

CHAl RWOVAN THOWPSON:  Ckay, whatever ny counsel says.

CHAI RVAN TAYLOR: Senator Donley’'s question, the answer should
then be no and then the answer should be we haven’'t adopted any
regul ations yet internally on that issue. | think that would be
correct.

CHAIl R\MOVAN THOWMPSON: | think there is sone confusion about the
guesti on. | didn't intend to mslead the conmttee; it is true
that we don’'t have our own internal regulations on ex parte
cont act .
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SENATOR DONLEY: This sounds strange to have the attorney in the
background here.

CHAIl RAMOVAN THOVPSON: Wbul d be hel pful to have her cone to the
table and [indisc.]

SENATOR DONLEY: Just so | understand better, so you' re not
subject to the standard Admi nistrative Procedures Act that nost
of the commttees - or conm ssions and governnent that serve this
quasi-judicial function, are subject to. You have the power to
adopt your own regulations and haven't fully devel oped those
regul ations yet. Is that the status?

CHAl RAMOVAN THOWPSON: | think | am understanding where you're
going a little bit better now W have, um extensive
regul ati ons that govern our procedures wi thin our agency. They
tal k about hearing processes, they talk about what utilities are

required to file with certain - they want certain types of
action, they set procedures for our own hearings. There are no
ex parte regulations that are a part of that. It is sonmething we

could do and probably shoul d do.

SENATOR DONLEY: And the reason you have the authority to do that
is because you' re exenpt from the other provisions or the
adm ni strative procedures act?

CHAl RWOVAN  THOVPSON: |’ m gonna get in trouble with ny |awers
again if you nmake ne answer a | egal question.

V5. HI CKERSON: Thank you. | am Elizabeth H ckerson from the
Attorney General’s Ofice and actually substituting for Virginia
Rush. | have represented the Commi ssion over the years, um
previously the APUC and fromtine to tinme the RCA

CHAI RMAN TAYLOR: W need to make a note that you shoul d consider
yoursel f sworn in and, as an officer of the court, | wll accept
t hat .

M5. HI CKERSON: Thank you very nuch. Uh, specifically under AS
42.05.161, the adm nistrative adjudication procedures of the APA
do not apply. Those of you that are famliar wth APA know t hat
there are very specific terns and conditions contained and the
Comm ssion is not subject to that.

SENATOR DONLEY: One of the reasons | asked because under that
it’d be very difficult to develop an ex parte comunication
schene that woul d be uni que and separate, where if you had powers
intended for [indisc.] you m ght be able to do that.
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M5. HI CKERSON: Right, and Senator, through the Chair, certainly
t he APUC does have authority to adopt regul ations, have extensive
regul ati ons on procedures. The general due process requirenents
that govern all admnistrative bodies govern the Conmm ssion.
They are very concerned about affording due process to al
parties, it has been ny experience and while nenbers of the
public, perhaps utilities mght wish to have nore direct contact
on a one-to-one communication, general procedures require that
fairness prevail and that there are no inappropriate ex parte
communi cations and actually they don't even have to have a
regulation for that to apply, that is just general adm nistrative
| aw that applies to all their proceedings.

CHAI RMAN TAYLOR: Who enforces that?

M5. HI CKERSON. Wl |, as far as enforcenent goes, the Conm ssion
enforces its own procedures. In the event a party mght feel that
they are in anyway not being afforded due process, they can bring
that to the attention of the Comm ssion, um and ask for an
audi ence on the issue, if you will, by notion.

CHAI RMAN TAYLOR: So the answer to the question is, the Comm ssion
decides if the Commission has had inproper ex parte
communi cati on

M5. HI CKERSON: Vell, in a way it would be. The Comm ssion is
the body that renders decisions and if any party felt they were
bei ng deni ed due process, it would be appropriate and the renedy
would be to bring a notion before the Comm ssion on that very
issue and for a proceeding to be held that is necessary to

determ ne whether or not there was any inappropriate conduct. |If
a party then felt that the Commssion failed to adequately -
failed to address the question, they could appeal to court. But

generally, it’s the Comm ssion that is required to enforce their
own rul es.

CHAI RVAN TAYLOR: How woul d anybody ever know?
M5. H CKERSON: How woul d anyone ever know what ?

CHAI RVAN TAYLOR: If ex parte communication was or was not going
on? How woul d you know t hat ?

MS.  H CKERSON: Vell | think, as in any other admnistrative
proceedi ng, as would be in court, it would be a party that would
bring the issue before the body, before the Comm ssion, before
the court.
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CHAI RVAN TAYLOR So sone other party, other than the one
obvi ously doing the ex parte comrunications, would have to know
of it or know that conmmunication had taken place and they would
have to raise the issue before the very panel that has had the
comuni cati on

M5. H CKERSON: Well, as basically, the rules of procedures that
apply to all proceedings that if there is an all eged wong doi ng,
you bring it to the entity who has the jurisdiction to correct
the problem Certainly if any individual Conm ssioner had a
concern, if the PAS has a concern, if any utility, a menber of
the public, you know the forum is there. Strict rules of
procedures don’t apply but the intent is so as not to prevent
soneone from having access. The intent is to provide a fair
environnment for all people to have their views revi ewed.

SENATOR DONLEY: I just wanted to have a better understanding —
we had w tnesses yesterday and today tal k about the desire for
the ability to nore informally address the Comm ssion and |
wanted to understand and explore the | egal [indisc.]
possibilities for that, so | think I got ny question answered.

M5. HI CKERSON: Ckay.

SENATOR HALFORD: To close that, the provisions against inproper
ex parte communication are a matter of court cases, |law, they are
established, they are fairly clear, regardless of whether there
is any admnistrative action by this entity or not. They are a
princi pl e of due process?

M5. HI CKERSON: Yes, sir.

SENATOR HALFORD: They are there regardless of what is adopted?
M5. HI CKERSON: That is right.

SENATOR HALFORD: The questions that we have been dealing with
are the questions of how that is inplenmented in a comm ssion or
how you have information and so forth, but the principles are
clearly established by court cases with regard to inproper ex
parte comuni cati ons as a basic standard.

M5. HI CKERSON: That is correct.

CHAI RVAN TAYLOR: One last thing, the distinction here is that in

a court case you can preenpt that judge and you can appeal that
case to a higher authority if, in fact, you believe you ve not
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received a fair and inpartial hearing on the disqualification of
that judge. \What standards do we have for the disqualification
of a Comm ssi oner?

MS.  H CKERSON: Vell, certainly if an entity felt it was not
receiving fair review they could bring a challenge to the
Commi ssion and the Commssion has the jurisdiction, primary
jurisdiction, over admnistrative law in this whole area and if
an entity felt that they were not receiving fair treatnent, they
could go to court inmmediately so there are renedies that are
i nherent with adm nistrative |aw and court review.

CHAI RVAN TAYLOR: How | ong have you been advising thenf
M5. HI CKERSON: How |ong have 1? | started out advising the APUC

in 1997. | previously represented consuners back in 81 before
the Conmi ssion. | represented the Comm ssion, | think, for six
and a half years. |’ve consistently been brought back to help

assist the old APUC as far as the RCA.

CHAI RVAN TAYLOR And in that history how nmany tines was a
conmmi ssi oner ever disqualified or ever recused thensel ves?

M5. H CKERSON. To ny knowl edge | don’t have any specifics.
think if there was ever — | can recall from tine to tine a
comm ssioner not sitting on a panel because of a perceived
conflict that they would bring thensel ves.

COWMWM SSI ONER SM TH: | happen to be one of those conmm ssioners. |f
you did renmenber one confirmation for nyself in 99, | was asked
on the floor — or not ne, but it was asked on the floor, would I
recuse nyself from any case that Tesoro had been involved with
and | stated I would and | have not been on any case that Tesoro
has been involved with so just, as a point, | have recused nyself
fromevery issue.

M5. HI CKERSON: Thank you.

CHAl RAMOVAN THOWVPSON: It's inportant to note also we have, in
terms of talking to the Comm ssion, there’s a public neeting a
couple of times a nonth depending on what the schedule is and
what’s on the calendar. Any party is free to offer any testinony
they want to us then. As Conmmissioner Smith testified, there’s
been a practice in assigning cases to not — it’s been ny practice
to apply the rules that apply to judges, in other words, not
assign folks to cases where either they ve asked to recuse
t hensel ves because of their connection with one of the parties or
it’s one where they' ve had experience, extensive experience, and
know edge that they might bring to bear that would be off the
record that mght taint the process sonehow. That decision has
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been the source of sone friction, but our process is different.
It’s not — when we're nmaking cases on decisions, it’s not a
political process. It’s not one |like you folks experience in
Juneau where anybody that has an interest in sonmething or wants
to convince you of something can knock on your door and talk to
you as long as you'll open it. At |east when we’'re going through
the process of decision making, we talk to each other, we talk to
the staff that’s supporting us in the analysis of the case and
the only other informati on we have about the case is information
that’s in the record and the record is set up so that everybody
knows all of what we’'re going to consider. That's an inportant
part of fairness in the process.

SENATOR COWNDERY: In staff recommendations - how often do you
follow their recommendati ons?

CHAl RWOVAN  THOWMPSON: Soneti nes. I don’ t know if I can
characterize it by percentage.

SENATOR CONDERY: A majority of the time?

CHAl RWOVAN THOMPSON: Oh probably a nmajority of the tine we do
follow staff recommendations, but we don't always agree wth
them Comm ssioner Demarco said that we often nodify them which
is true. W’'ll put our own twist to what we’ ve heard but staff’s
the one that spent - | nean they have fewer cases and nore
responsibility for doing a thorough analysis and nmaking a
recommendation to us. Senator Hal ford?

SENATOR HALFORD: So, just as a matter of policy, when you have
t hese cases that are ongoing for years, you kind of have to treat
them — everything as ex parte comunication unless it cones
before some kind of a formal hearing or something |ike that?
You' re kind of stuck with that standard for as long as those
cases are open?

CHAI RWOVAN THOMPSON: Yes. When you' re tal ki ng about
comuni cations, specifically about the issues in that case. As
many utilities have testified, they have nore than one thing
goi ng before us at any given tine and we may be able to talk to
t hem about sonmething else but we can’'t talk to them about that
case. It would be an inappropriate ex parte contact.

CHAI RVAN TAYLOR: How woul d we ever know?

CHAI RWOVAN THOVPSON:  Commi ssi oner Demarco — do you want to hel p?
COWMM SSI ONER DEMARCO. W take an oath to be fair and honest and
think all of us take that very seriously and |I think wthout an

understanding by the public, by the utilities that we regul ate,
and by everyone else, that we do adhere to high standards of
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ethics in conducting this business. It doesn’'t work. You could
not possibly either second guess people who are dealing with a
three foot drawer full of records or people who are trying to
cope with issues of this detail w thout having a certain el enent
of trust that the process is being conducted fairly and according
to the proper rules. W couldn’t possibly have enough policing to
do that.

CHAI RVAN TAYLOR What |I'm referring to — as the Chairman has

mentioned three or four tinmes now, that we still have ongoing
comuni cati on between conm ssioners and, what | would call,
litigants or applicants, | guess may be a better term - but we

only talk about process, we never talk about the case or the
specifics, and just the answer to Senator Halford, since there
may not have been a hearing for sonme |engthy period of tine where
you could officially have the parties testifying in front of you.
And ny question to that was how would we ever know? How woul d
anybody ever know whether or not the fine line between talking
about the case and tal ki ng about the procedure on the case is not
crossed?

CHAl RMOVAN THOMPSON: Wl | you' ve identified what’'s a very real
problem for all of wus and it’s choices that we’ve all nade
i ndividually as comm ssioners. Sone have chosen to just not to
talk to folks at all and are subject to criticism sone of which
you’ve heard in your hearings about being unavailable and
unappr oachabl e because they’'re wunconfortable about the |Iine.
QO hers of wus have chosen to communicate in an effort to be
responsi ve and understand industry’s concern and have to be put
in the unconfortable position personally of drawing the |ine when
the utility goes over it because | think we all carefully explain
when we have communications that this is a conversation about
process, this is a conversation about policy. It's not a
conversation about open docket. And sonetines you have to stop
people in mdstream and say we can’'t talk about that and the
ot her comm ssioners can speak to their own personal experiences
with that problem but it’s a tough call and one choice you can
make is just to not talk to anybody and being wlling to be
subject — or not to talk to any of the parties in industry and be
willing to be subject to the criticism of being unavail able and
unr esponsi ve.

CHAI RVAN TAYLOR And these comunications would probably be
oral ? You run into sonebody on the street?

CHAI RMOVAN THOVPSON:  Uh  huh.
CHAI RVAN TAYLOR: They're certainly not witten, | would inmagine,
because unless they’'re witten about what is the process and when

will the process take place on ny case and, if they are, |
i mgi ne those are shared, we probably also - do these people
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comuni cate also by e-mail ?
CHAl RWOVAN THOVPSON:  Sonret i mes.

CHAl RMAN  TAYLOR: So that would reflect whet her or not
conmmuni cati on was goi ng on.

COWMM SSI ONER STRANDBERG. Senator Taylor — 1'd like to — 1 am Jim
Strandberg. Just to anplify a little bit on what Nan was saying -
at a practical level, ny personal feeling is that we really can’t
do our business as conm ssioners without talking to industry and
|’ve — there are significant problens and you have to watch very
carefully about ex parte — the potential for having an ex parte
conversation because | think all of the parties in any of these
cases watch us very, very closely and I nean they watch our body
| anguage in public neetings and in hearings and I just wanted to
tell you that it’s ny mnd, you know comng from private
enterprise where | could pick up the phone and find sonethi ng out
in an engi neering business, but here the ex parte rules are very,
very inportant. Indeed if we don't live up to them we can get
into serious difficulties in any of these proceedings and so all
| can say...

CHAI RVAN TAYLOR What ex parte rules are we talking about? |
thought that in the discussion that none [indisc] that the only
ones that existed were those within existing case law wthin
adm ni strative. ..

CHAI RAMOVAN THOVPSON: Wl | those are very real and | think at this
time that — Senator Halford is shaking his head. He understands
themas well. W don’'t have separate regul ations specifically for
our agency but we have — we’'re bound by the sanme principles that
woul d apply to general adm nistrative proceedings.

CHAI RVAN TAYLOR: And staff is also bound by those?

CHAI RMOVAN THOWPSON: Staff’s role is different. Staff is not the
ultimate decision maker. In nmany cases they can and are free to
talk to industry nore than us because they don't call the shots,
we do.

CHAI RMAN TAYLOR: So staff goes and talks to industry, nakes a
decision, and then you and staff sit down and nmeke the decision
on the issue — right?

CHAI RMOVAN THOMPSON: Well it’'s — you're confusing two different
cases or maybe | was confusing your earlier question. Staff talks
to industry before. In a tariff filing, before it’s suspended,
when it’s still wunder consideration, staff talks to industry
openly and that’'s very useful. There are no other parties to the
docket at that point in tinme. The agency — the Conm ssioners have
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not yet considered it. They talk to industry freely in order to
fully understand the filing and be able to make a recomrendati on.
Their reconmmendation is reduced to witing, it’s available to the
public before the tariff action neeting at which we nmake a
decision, and then we deliberate in public and nake a decision on
those matters. After a case has been suspended, staff’s ability
to conmunicate with industry is conprom sed because of the issue
that you were insinuating at - that they would inproperly
i nfluence staff who would conmmunicate to us. Once a proceeding
has been suspended and we have an open adjudicatory docket,
everything is on the record. Wth regul ations dockets, it’s a
little different. Regulations dockets - we’'re policy nmakers.
W re acting nore like the legislature does when it adopts
| egislation and there are comunications between staff and
menbers of industry about issues in those regul ations dockets

and, | inmagine, perhaps wth comm ssioners and nenbers of
i ndustry about regulations dockets as well. The outconme is
different. It’s not one party versus another. In regulations
dockets, we're inplenenting policies that will apply to every

utility in the state.

CHAl RMAN TAYLOR: And |I'm sure we understand that this week.
Senator Ellis?

SENATOR ELLI'S: Nan, on the subject of contact with you and ot her
Comm ssioners, you know |I can understand - there’s mllions of
dollars at stake, wutilities wanting to affect your opinions.
What ' s been your experience with the Governor and | egislators? Do
you receive contacts from anyone other than the interested
parties as utilities?

CHAI RWOVAN THOWVPSON: |’ ve never received a comruni cation fromthe
Governor or anybody in the Executive Branch about any open docket
and the other Comm ssioners should be allowed to answer that
guestion for thensel ves.

SENATOR ELLIS: Do legislators try and affect decisions?

CHAIl RMOVAN THOMPSON: |’ ve gotten calls from legislators. | have
attributed that effort to a lack of wunderstanding about the
specific processes, which are conplex. You can’'t be expected to
know whether it’'s an R docket or a U docket, a distinction that’s
inmportant in our mnds but perhaps not in theirs. In many cases,
the comunication cones in the formof an e-mail or a letter and
the appropriate way to address it is just to put that in the
record and neke it available to all of the other parties — nake
copies to other parties. If it isn't a witten comunication,
"Il wite or reduce the communication to witing and put that
witten record or that evidence of the comrunication in the
record as well if it’s a U docket that | got the comunication
about. | guess, again, that’s sonething the other Conm ssioners
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may be able to answer or should be able to answer for thensel ves.
They may answer differently or not. | don’t know.

COWMM SSI ONER DEMARCO. | don’t have any |legislator calls.
SENATOR ELLI S: Thank you.
CHAI RWOVAN THOWPSON: Ckay. This..

CHAI RVAN TAYLOR: |'m assum ng, though, you ve had significant
contact with the Governor’s O fice over the last nonth, nonth and
a half. | see some old friends sitting out here and kind of
wonder who they’'re being paid by but I — there certainly has been
an extrenme effort, to say the least, to go out publicly and to
talk with utilities and others about the substance of this
hearing today.

CHAI RWOVAN THOMPSON: | believe that the Governor recognizes the
i nportance of this agency’s work for the econony of the state and
| believe that he understands the conplexity of the cases that we
handl e and the inportance that continuing the agency, in effect,

and not subjecting us to a sunset year has. | think he
understands clearly the disruption that it would bring to our
ability to get our work done. | think he al so understands because

he’s probably reviewed the annual report to the Legislature and
sonme of the other information that’s been provided about the
volume of work we handle and this process has been very
di sruptive to our workflow. | believe that the Governor sincerely
wants to avoid any further disruption. He wants us to be able to
get back and do our work, to be able to do what the utilities
that have testified before this commttee have said is inportant,
which is to process the cases tinely.

CHAI RMAN TAYLOR: Senat or Ward?

SENATOR WARD: Thank you M. Chairman. Through the Chair — | have
a letter here from Senator Halford that refers to an
appropriation that was nade by not this legislature but the
| egi sl ature before in May of 2001. Wien did you beconme aware of
this appropriation for an outside audit to be done and who
contacted you and is there sone kind of a record?

CHAI RAWOVAN THOWPSON: | honestly don’t renenber how | becanme aware
of it. It was after the Legislature adjourned and then | renenber
being asked what it was for and | said | don't know and then
bei ng shown a copy of Senator Halford' s letter sonetine |ater.

SENATOR WARD: And then, if I mght, M. Chairman, who asked you
that? Who did you discuss it with?

CHAl RWOVAN THOMPSON: As best | can recall, and it wasn't, well -
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as best | can recall, it was probably sonebody from the
Governor’s O fice but I'’mnot sure.

SENATOR WARD: Wbul d you happen to know who — woul d you have an e-
mail ? As a Conmi ssioner would you make a docunentation of that
di scussi on?

CHAI RMOVAN  THOVPSON: wel |, it woul dn’ t be an ex parte
comuni cation that I would have put in the record because there
IS no open case.

SENATOR WARD: That’s not what | was asking. |Is there a
docunentation as to when the first discussion was held — I'm

trying to find..

CHAl RWOVAN THOWPSON: | don’t know Senator Ward. | don't know if
there is or not.

SENATOR WARD: (Ckay. Then | mght ask any of the other
Comm ssioners - have any of you had any di scussion concerning the
request for audit fromthe Legislature |ast year and, if so, who
with?

CHAl RWOVAN THOWVPSON: The request for audit? Are you tal king about
the referral to the Legislative Budget and Audit Conmittee or
Senator Halford s letter?

SENATOR WARD: No, | nean the audit.

CHAI RWOVAN THOVPSON: The t el econmruni cati ons study?

SENATOR WARD: The tel ecommuni cati ons study.

CHAl RMOVAN THOVPSON:  Ckay.

SENATOR WARD: All right. Are we unconfused now?

CHAl RMOVAN THOVPSON:  Ckay.

SENATOR WARD: Who first contacted you about it? You don't
remenber but does anybody el se renenber?

CHAl RAMOVAN THOVPSON: | think my answer was |’m not sure that |
remenber specifically, but it was probably sonebody from the
Governor’s Ofice because it showed up in the budget when they
were reviewng it shortly after the session adjourned.

SENATOR WARD: And do you recall any kind of discussion as to
i npl enenting this whatsoever?

CHAI RMOVAN THOMPSON: The appropriation was to the Departnent of
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Adm ni strati on.

SENATOR WARD: |’ m aware of that but since they contacted you and
since it does have - referred to one of the things that was going
to do — that’s agency performance, they alnost would have to
contact you in that case and it appears that they have and since
we can’t renenber who it was | was wondering if there mght be
sonme docunentation as to that contact or if any of the other
Comm ssioners — have any of the other Conmm ssioners had any
contact about this appropriation? Have you?

AN UNI DENTI FI ED MALE COWM SSI ONER: | renenber when it was going
through the legislation at the tine. It was at the very end of
the session but | didn’t have any contact. | just renmenber about
it.

SENATOR WARD: So we would have to ask the Governor’s Ofice if
they could recall who first approached you on it and what that
di scussion was and if there was any conclusions on it?

CHAI RWOVAN THOVPSON: Um hum |I'mtrying to..

CHAI RVAN TAYLOR: What we’'re trying to figure out is how cone the
Legi sl ature appropriates $300,000 for a study on basically
t el econmuni cations and this Conmi ssion and it gets so slow rolled
by the Admi nistration that Conm ssioner Duncan doesn’'t even put
out the RFP till the 15" of April with a response date the day
after the next legislature adjourns. Wre trying to figure out
why t hat happened and who slowed it.

CHAI RMOVAN THOWVPSON: | think that tal king to Comm ssioner Duncan
from the Departnment of Admnistration is the way to get the

answer to that question. | don’t know.
SENATOR WARD: Well, M. Chairman, all | was — | was just asking
who you had contact with — if it was Conm ssioner Duncan then

that would be fine but since you don't recall..

CHAI RAWOVAN THOWVPSON: | renenber tal king with Comm ssioner Duncan
| ater. Your question was focused on the days right around after
it was passed and | don’t renenber when it was, but sonme nonths
| ater | renmenber hearing from Comm ssioner Duncan about it.

CHAI RVAN TAYLOR: Did you participate in neetings with M. Duncan
or any other party relative to that expenditure and did you have
di scussions with anyone in this l|last year about whether or not
t hat expenditure would occur and how it would occur and so on?
CHAl RMOVAN THOWPSON:  Yes.

CHAI RVAN TAYLOR: Wt h whon?
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CHAl RWOVAN THOWPSON: | — when the process of issuing the RFP
began, | was asked because of expertise in telecomrunications to
try to articulate, you know, what the study would | ook at and I
participated with a group of people in a conference call where we
were looking at a draft of the RFP. The effort was made to be
responsive to the concerns raised in Senator Halford s letter and
word the RFP in a way that we were responsive.

SENATOR WARD: M. Chair, if | could? And if you could, could you
tell me when that tel econference was and who was on |ine?

CHAI RAWOVAN THOWPSON: | can’t, sitting here, tell you I’mgoing to
remenber everything exactly. It was relatively, well, it was
within the last couple of nonths and there was a group of folks
on |ine.

SENATOR WARD: And would you happen to have a log of who those
peopl e may be?

CHAI RAMOVAN  THOMPSON: I’m sure that the Depart nent of
Adm ni stration would because this RFP was their responsibility
and they’'re really the ones that have the information that you
seemto be seeking about it rather than this agency.

SENATOR WARD: You do not have it?
CHAl RWOVAN THOVPSON:  No.
SENATOR WARD: Thank you M. ...

CHAI RVAN TAYLOR: And apparently that’'s the first discussion you
recall having with either the Adm nistration, M. Duncan, about
this study?

CHAI RMOVAN THOMPSON: | got a letter from Senator Halford at sone
time earlier that 1’mnot entirely clear what pronpted but he was
suggesting that the noney had been appropriated to the Departnent
of Adm nistration and that was the appropriate agency to handl e
it.

CHAI RVAN TAYLOR: What |1’ve been trying to figure out is how cone
right at the end of the legislative session the Adm nistration
was strongly encouragi ng nenbers of the House Finance Commttee
to reappropriate the $300, 000 over to a suicide prevention fund.

CHAI RMOVAN THOVPSON:  Senator, | don’t know anythi ng about that.
I’m sorry | can’t answer your question. WlIl, we’'re an
i ndependent agency. We're not the Governor’s Ofice and that ties
right into — if you re done with that l[ine of inquiry - to the

next — where | was going to go next.
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CHAI RMAN TAYLOR: | have a neeting at noon across the street and
the hour has hit and | think it’s appropriate we take a break
right now and we’ll return about 1:30.

CHAl RWOVAN THOWPSON: W' || be here Senator. Thank you.

CHAI RVAN TAYLOR: We'll get all of our affairs in order. W’l|
stand in recess until 1:30. [END OF TAPE]

TAPE 02-38, SIDE A
1: 40 p. m

CHAI RMAN TAYLOR: The committee neeting will cone back to order.
There being a quorum present, that being Senators Donley, Ellis,
Cowdery and Chair Taylor. The Conm ssioners are back before us
and | rem nd you — still under oath. You have not had a chance to
conplete your opening statenment. W interrupted you with sone
gquestions. If you would conplete your statenment and wap up in
five or ten mnutes because |'m sure there’s a |ot of questions
t hat nmenbers have.

CHAl RAMOVAN THOMPSON: |’'1l do that. Thank you Senator Taylor. It
sounds |i ke the sound systemis working differently. |I don't see
a mc, but I don't think I need one right now The RCA is a

referee, and that is how fol ks should understand what we do. W
don’t make the laws, we apply them I1t’s our job to inplenent the
directives reflected in the work of this Legislature and Congress
that we get in the formof |laws. W neke sure that those |laws are
fairly applied and in that process there are winners and there
are losers. Uilities and consunmers are not always happy with the
results. Qur job is to nmake good decisions based on information
presented to the agency that are consistent with the | aw and nost
of the conpanies that we regulate would probably agree w th what
Ms. [indisc] for AT&T Alascom said yesterday. They don’t always
like the results they get but they recognize the need to have a
referee to make a decision and they believe that we’'re doing a
good job as a referee.

Some of those conpanies testified in the House proceedi ngs and
many sitting in the audience of this proceeding have witten
| etters of support. | have a group of those letters to give you
and material to give out at the conclusion of ny testinony. Sone
of those letters are from people who are here to testify.

There’s one froma fellow naned Bill Nugent. He is the president
of NARUC, the National Association of Regulatory Uility
Comm ssioners. | don’t know if you received that directly in your
offices as well. | believe it was sent earlier this week. But he

offered for the Legislature’s information the inportance of
regulatory commssions in states and the roles that they play
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nati onwi de. Dave Wrick, the auditor of the National Regulatory
Research Institute, and Kathy Abernathy, the current FCC
Comm ssioner, all wote letters urging the reauthorization of the
Comm ssion. We also have letters from sone of our nore inportant
consuners from industry — both large utilities, Iike Enstar,
Wast e Managenent, and smaller ones, |ike Tel Alaska, that vyou
heard fromin the formof Jack Rhyner earlier today and Colville.
For ne, the nost extraordinary letter in the packet is the one
that was signed by 18 attorneys that consulted and regularly
practice in front of us. It amazes ne that this group of people
who spend their lives disagreeing with each other in our hearing
room all agreed on one thing and they all signed the sane letter
urging this Legislature to reauthorize us. The epic battles in
both the tel ephone and electric industries were raised before the
RCA and they are going to continue long after us. Qur job is to
protect the public interest.

CHAI RWOVAN THOMPSON: The public needs us to make sure that their
interests are protected while these businesses are westling with
their conpetitors and woul d-be conpetitors. W are the agency
with the expertise to understand what people are fighting about
and why and to make sure it's a fair fight and mnimze
collateral damage to consuners. Any effort to elimnate the
agency because they have lost a round of the fight is Ilike
killing the referee, because they ruled against you. If any
utility doesn't |ike our resolution, they have a renedy under the
current process. There are several. First, they can ask for
reconsi deration and under the anendnent to the statute in 1999,
all five conm ssioners sat to rethink the entire record for the
decision and decided if they, as well as any additiona
information provided by the wutility or the plaintiff - and
decided they agreed with what the previous panel thought. The
deci sions on reconsideration are due within 30 days of getting a
request.

If the utility still thinks that we m sapplied the |aw, they can
appeal to the courts. The courts have reviewed 10 of the RCA's
decisions - 10 decisions that we've rendered since the agency
started operating as a group. In nine out of 10 cases, our
deci sions have been affirnmed. That nmeans that in nine out of 10
cases, we correctly applied the law. Yesterday, M. Furchtgott-
Roth said that you should judge our effectiveness by the
standards of admnistrative l|iberty and he defined that as
consistently and fairly applying the law. | suggest that that
record of nine out of 10 decisions affirned proved that we are
fairly nmeeting that test.

The process that the agency operates under has inproved
considerably and will continue to do so. The way we operate as an
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agency is fundanentally different now t han how t he APUC oper at ed.
The filings are transmtted and shared electronically within the
agenci es, the nodel that's been issuing orders has been addressed
by changes in that process that are designed to inprove both the
quality and the quantity of our orders. Wth the elimnation of
t he executive director's posi tion, sections have nor e
responsibilities and nor e opportunities to devel op
professionally. W enphasize training and encourage supervisors
to address and identify specific needs. The consolidation of
adm nistrative functions in the chair has enabled the other
conmm ssioners to focus on the substance of work at the agency and
bei ng nore producti ve.

We've used the tools given to us by the legislature in 1999
effectively. We adopted regulations to put a dispute resolution
process in place with strict deadlines in place to resolve
di sputes between tel econmunications carriers. W actively
encourage utilities to work with each other to resolve disputes
t hat avoi d expensive delays and litigation. Chugach Electric is a
recent exanple to be commended for resolving a |ong-standing
dispute wth its wholesale custoners by agreeing to a
reconmendation of an inpartial expert they jointly hired. Gol den
Valley Electric, which hadn't been in for rate review for 18
years, faced a nonunental task in preparing the rate case. They
successfully filed it and settled with the public advocacy
section, the other party in the docket, shortly before the
hearing was to begin. W have consistently encouraged parties to
actively work together to resolve their disputes.

The agency's processes will always be a work in progress. As the
mar kets we regul ate change, we need to change in response. W've
actively sought input from industries in the bench and bar
conferences. M. Yould noted those yesterday and several others
have referred to themas well. W wll continue that effort and
can assign nore tinme to the process as a result of that process.
This process is an agreenent that the comm ssion needs to spend
nore time processing, working on its process and |ess tine doing
cases.

The balance we have struck as a group was based on the
| egislative priority to clean up the backlog and our efforts
there have been successful. If the commttee wants specific
i ssues addressed, like the possibility of an E.D., we can invite
nerely to return and offer a recomrendation from an expert, an
inpartial point of view A review of the agency's processes by
representative conpanies wth filings pending before the
comm ssion for decision would be awkward and i nappropriate. M.
Youl d had a suggestion that | know was offered in that effort to

SENATE JUD COW TTEE -49- June 13, 2002



be hel pful, but we are very different fromthe private sector for
one very fundanental reason. W don't always have control - in
fact we wusually don't over our workload. As an engineer in a
private consulting firm you put out a request for proposal and
you can control what's on your plate. W don't. W do what the
| egi sl ature through statute and the utilities through filings ask
us to do. In order to be nobst useful, anyone reviewng the
agency's processes and nmaking reconmendations needs to be
inpartial and know edgeabl e about how agencies |i ke ours operate.

Part of the process has been designed to produce fair and
reasoned decisions. The committee has heard testinony that our
process takes too long in sonme cases. | want to explain to you
what the process is so you can understand why sone cases take
| onger than others. When we adjudicate disputed cases, we act as
[indisc.] and interested parties can participate either by
attending hearings or filing conments or intervening as a party.
We make our decisions based on facts in the record that parties
have access to and we make all of our decisions as a group. W,
as a comm ssion, neet every week to discuss cases that are ripe
for a decision. The docket nmanagers, and that is individual
commi ssioners, are responsible for putting the cases on a
cal endar and presenting them for discussing during our weekly
neetings. We openly debate the possible result. Sonetines staff
is present if necessary to answer questions and the attorney
general is present to answer questions on whether the proposed
result is consistent with the legal standards we have to apply.
This is a great process because it allows each to bring our
i ndi vi dual backgrounds to bear to resolve the difficult issues we
face. After the discussion the panel nenbers vote and a drafting
assignnent is made. Sonetinmes comm ssioners draft the orders and
sonetinmes it's staff. Al the orders are edited by paral egals and
by an attorney. They are circul ated anongst the panel. Each panel
menber nust deci de separately whether they want to sign up on the
decision or not. Sonetines we change our mnds when the decision
that's ~circulating - we see it reduced to witing. Any
comm ssioner who doesn't agree with the end result is free to
wite his own opinion. This process works effectively to render
group deci si ons.

The last point | wanted to address before responding to concerns
rai sed yesterday was the one that has been the subject of much
debate during the process and that is what will happen on June
30, 2003 if the agency is not reauthorized. The |anguage in the
statute is clear and that's where | would go for insight rather
than [indisc.]

CHAI RVAN TAYLOR: |I'm sorry, you said June 30, 2003?
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CHAI RMOVAN THOMPSON: 2002 is what | neant. |I'm sorry. It says
that the agency expires on that date if not reauthorized and the
next sentence says that upon termnation, it can essentially
continue wuntil June 30 of the next succeeding year while
concluding its affairs. | know you are all famliar with the AG
opinion and | saw it in the packet distributed yesterday that
gquoted fromit. The conclusions of that opinion are pretty clear.
It says that we have an obligation under the law to plan to
conclude the agency's operation at the end of the year follow ng
termnation and that's what we'll do. In the letter I wote to
you, Senator Taylor, toward the end of the session. | explained
that how we would go about that would be to have sone type of
public process [indisc.] how they should set, how we should set
the priorities for that concluding year and discuss it anobngst
ourselves [indisc.].

W recogni ze that during that concluding year we'll probably have
to make adjustnents. Staff that we have may seek nore stable
enpl oynment opportunities and may |eave and our ability to handl e
cases may be dimnished. Wile sone of the [indisc.], we all
recogni ze the inportance of [indisc.]. They are and we'll do
everything we can to make sure that that's done, but all of ny
staff [indisc.]. W are responsible to the FCC under recently
adopt ed regul ati ons. They were adopted after [indisc.] and he may
not have been aware of it, but we have to certify that each
[indisc.] is appropriately using it. In order for us to sign a
certification, we need to do an honest job of reviewng
information to make sure that we can sign that certification

The RCA plays a crucial role in the state's economy. Allow ng the
agency to termnate by not reauthorizing it will at best create
chaos; it wll destroy the progress of the last three years and
produce negative collateral danage. W've heard testinony this
norning from a representative from one conpany about the

disruption to their financial markets. | can assure you, these
are often how our decisions have an inpact there and |I'm sure
yours would as well. Mst inportantly, the |egislature does not

need to termnate the agency to affect a change. W coul d provide
[indisc.] for specific changes to the agency, but this body, the
| egi sl ature, has the power to do that regardless of whether it's
a sunset year or not. W are a creature of statute and the
| egi slature makes those statutes. As it did in 1999, the
| egi slature can change the agency's [indisc.] or in statute
W t hout sunsetting the agency.

Anot her final inportant inpact is funding. This is a year for the
| egislature to face a challenge with funding for all prograns.

SENATE JUD COW TTEE -51- June 13, 2002



None of our agency's budget cones from general funds. W're 100
percent funded by the regulatory cost charge collected from all
utilities' consuners. If this agency is no longer in existence
and sone of its prograns are transferred elsewhere in state
governnment, the agencies to which they transfer will have to hire
staff funded by general funds to performthe sane duties. PTE is
a good exanpl e of that.

CHAI RVAN TAYLOR Let nme stop you right there. Find that sane
sentence again - |If this agency isn't funded and/or if this
agency has to convey work to other agencies, they would have to
receive that funding? Wiy do you think in the budget that we just
passed fully funded you for the next year?

CHAl RMOVAN THOWMPSON:  |I'm tal king about after the end of the
sunset year.

CHAI RVAN TAYLOR: At the end of the sunset year you would
termnate, you would totally go out of business, you would no
| onger exist? That neans that the next |egislature and next
governor who, after a four-nonth session of reviewng this,
chooses to termnate this comm ssion. | have heard no one suggest
termnation of this commssion and if you can nane a person who
has suggested term nating this conm ssion, | would appreciate it,
because 1'Il call himin here to testify in front of this group.
| think you' re the only person suggesting this.

CHAI RWOVAN THOVPSON: Senator Taylor, | was referring to the words
of the statute. The statute is very clear. The statute says, 'The
agency will expire.. then it goes on to talk about the year
follow ng term nation

CHAI RMAN TAYLOR: How nany nore people do we need to have assure
you that you are fully capable of continuing in your business as
usual and we've had attorney general's opinions, we've had
| egislative legal's opinion's on it. W've had one witness after
anot her who went through the sunset year on the APUC and the nost
they said was that the executive branch, the conm ssioners
t hensel ves, mght have had to contenplate, if everything else
falls apart, a disaster plan for the end of it, because nobody
even at that tinme contenplated renoving or using the words you
do, termnate, die, these other enotional terns. Nobody has
suggested that except you and this governor and | don't
understand why you're doing this self-inflicted wound not only on
your sel ves, but on every one of these utilities.

CHAI RMOVAN THOWPSON:  Senator Taylor, I'm sure you ve had the
opportunity to read the statute too, and the words 'expire and
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termnate' are in the statute. There is the AG opinion that
you've cited is one and it was also quoted by leg audit's
opinion. | think the | ast paragraph has a conclusion in it [that]
states very clearly what is to happen and it's consistent with
what our nessage has been. It says, 'W conclude that the inpact
of AS 44.66.010(a)(4) on the Alaska Public Uilities Conmm ssion
is to inpose an additional duty to prepare for closing, but not
to elimnate the conmmssion's power to conduct its regulatory
function,” and we agreed. W will still have the power to do our
job. The comm ssion should conply with sunset |aw by preparing
for the contingency that it may be required to cease al
activities, lay off all staffing and close the store at the end
of the next fiscal year. That would be 2003. W' ve suggested that
the commi ssion could examne the time demands of their current
wor kl oad and determ ne what additional investigations can be
acconplished by the end of the sunset year. W're supposed to
figure out what we can actually finish before the end of the
year, to develop a plan to conclude as many nmatters as possible
before the end of the year and publicize plans to wind down and
phase out by June 30, 1995 - this was witten sone years ago. W
enphasize that how to do this is wthin the commssion's
discretion, since the statutes offer l|ittle guidance. W take
that as being our responsibility under the law to develop a plan
to wind down the agency's operation.

CHAI RVAN TAYLOR So, it's your responsibility under the law to
tell people Iike Jack Rhyner and, in fact, you use the very sane
words, just a nonent ago on universal services, we wll try our
best, but we mght not be able to get to it. That is a level of
coercion that is amazing to ne that you would even be suggesting
that to these people reliant upon those federal dollars for
uni versal services in many of our rural comrunities and that the
threat of not being able to get to that certification is
obviously very real. M. Rhyner is very concerned about it. I'm
concerned about it and why do you find it necessary to use those
ki nds of ternms when no agency |ike you who has had to go through
this process in the past has done so? | think it's very unusua

and |1'd |ike your expl anation.

CHAl RAMOVAN THOMPSON: | think M. Rhyner understood the process
well. |I've explained, and I will again, that I amrelying on the
words in the statutes and the opinion of the Attorney General. |
think it's inportant and it's part of our responsibility to the
public that we serve, which is the utilities and the consuners,
to inform them of the possible conflict. It's what the letter
said and what [|'ve said here in testinony is that we would
develop a plan for the agency's final year. W have scheduled a
bench and bar. It was schedul ed for shortly after the |egislature
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was intended to adjourn thinking the matter m ght be resolved in
special session. That was June 5, | think, and we canceled it
after the legislature didn't address our bill during special
session, but it's our plan to talk to them W believe you' ve
heard the testinony from many utilities that stability and
knowi ng what the rules are helps them do business and we think
it's part of our responsibility to help them understand what the
process is going to be like so that they can prepare for the next
year.

SENATOR DONLEY: You've done all the duties you're charged with in
this annual review process and the universal fee service is
exactly the kind of thing that what you just read frominstructed
you to continue to do. So it seens |like putting down a |list was a
red herring that would send up a scare to people that shouldn't
have been scared even by the guidelines you were given by the
Attorney Ceneral.

CHAl RAMOVAN THOWPSON: At the time that letter was witten, the
threat to the agency, it wasn't clear and I"'mglad we can clarify
with you in here that no one has an intention to get rid of the
agency. | have faith sunsetting the agency would indicate an
intention to get rid of it.

CHAI RVAN TAYLOR: No one has ever indicated in the past, in the 14
different tines the legislature has taken it up, is that the next
| egi sl ature could do a thorough review of that agency. The nunber
of agencies actually term nated you could count on one hand with
a lot of fingers left over. So, to suggest that because it m ght
have been a possibility, that we have to go into this death
spiral attitude and i nformeveryone of it seens awfully unique in
that it seens like an attenpt by the administration to nerely
pressure the legislature and justify the calling of the session
when in fact we have a $300, 000 study out there we would like to
have concluded and at |east have the benefit of that information
before nmoving forward and, believe ne, | don't intend to be part
of that process. | only get back there by losing. Many of these
peopl e get back there by winning and they're now involved in
canpaigns. | don't intend to be part of that process and | trust
the next legislature and the next governor to carry that out.

The amazing part to ne is that you keep saying that we could do
these things, but, and then you conme up with a scenario that |
think any reasonabl e business person would be frightened of. |
know of a gentleman sitting in the back room Al he needs is a
sinple little approval by you people to transfer and sell his
busi ness on the North Sl ope where he's got |ike 16, 17 custoners.
There is no protest; it should involve a very mnisterial
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function, but he's been told by you that he will not, naybe, be
able to that, don't know if we can get to it. That dramatically
inpacts their financing right now on their ability to sell -
solely because of the self inflicted wounds being caused by you
as conmm ssioners when you go out and tell people that you're
goi ng out of business and you won't be able to take their work
up. W have a hard tinme understanding that when others have not
had to do that in their grace period year

CHAI RMOVAN THOMPSON: Senat or Tayl or, when you raised our issues
in our testinony there, and | don't know who the gentlenen in the
back of the roomis, | haven't talked to anyone from the North
Sl ope about selling a business, but perhaps | can get a chance to
talk to him later. But, as | explained, we're going to do the
best job we can wunder these circunstances to fulfill our
obligations. [Indisc.] | think everyone in here doesn't want to
be part of any political process where the adm nistrative agency,
we don't operate politically, whether or not anyone is running
for office has nothing to do with how utilities are regulated in
t he state.

What we're concerned about - and you heard testinony earlier
t oday about the volune of cases that we handle - our workload is
extraordi nary; we can barely keep on top of it. This process that
you identified sitting in the hearing all day yesterday, as
inportant as it was to the agency, our presence indicates its
i nportance, was problematic for each one of wus. This whole
process has taken a lot of tine away from what we've heard
testinmony that the utilities want us doing, which is processing
cases. W need to be able to be free to do our own job and not
have to spend another year spending as nmuch tine trying to
justify our existence as we have during the last two nonths.
W're very happy to work on processes. W instituted our own
proceedings for doing that and we plan to continue and can
accelerate this stage if that's needed, but you don't have to
sunset us to meke changes to our process. The |egislature
i ndependently, any tine it wants, can change our authorizing
statutes and | hope that if there are concerns, they wll be
aired and studied at hearings and policy decisions fully
di scussed where we have an opportunity to hear both sides of the
case.

SENATOR DONLEY: | know you've said that three tinmes now that it's
in the Constitution. It would take two-thirds of the l|egislature
to do that if the governor didn't want to do it.

CHAI RMOVAN THOWPSON: Ckay Senator Donley, I'll nmove on if I'm
repeating nyself...[END OF SIDE A]
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TAPE 02-38, SIDE B

SENATOR DONLEY: ... that it’s not just up to the legislature, the
Governor’s involved in this process too under the Constitution —
any type of reorganization. If you had a governor that didn’t
want to do it, then it would take two-thirds of the |egislators

to do it. And also, | really think that that is not that
convincing an argunment because the track record, possibly wth
the exception of ‘99 - where everybody agreed we had a

dysfunctional APUC and that something had to be done — has not
indicated that the legislature or the governor has been able in
non-sunset years to nmake system c changes to the process very

successfully. That was one of the questions | asked earlier. |
just don’'t think that's occurred that frequently over the |ast
coupl e of decades. Typically it occurs in a sunset - in a sunset
cont ext .

CHAl RMOVAN THOWPSON: Well, thank you for your clarification.
[’11 rnove on. | didn’t nean to be repeating nyself. W have

acconplished — the focus of ny testinony before was to highlight
how we have acconplished the |egislature’s objectives in 1999 and
Il nove on and respond to sone of the specific issues that were
raised in testinony yesterday and Ilet sone of ny other
Commi ssioners respond as well on sonme of them

CHAI RVAN TAYLOR Senator Cowdery had a question. |I’msorry.

SENATOR CONDERY: |'d just |ike — you know you’ ve made your — |
think — your opening remarks and | have a | ot of questions and |
think naybe the rest of us have but maybe individually could
respond to before we run out of tinme here.

CHAI RVAN TAYLOR Let’s let her respond to the ones that she has
raised [indisc.].

CHAl RWOVAN THOWPSON: One of the issues raised yesterday was about
tenporary rates. There was an allegation that we set tenporary

rates many, many years ago and hadn’t fixed them | |ooked at the
order. It was entered in Decenber of 1996 - that predates us
obviously by sone nunber of years - and the tenporary rates
referred to were the original UNE rates approved in a grant
bet ween ATU and (CO In 1997, shortly after t he
Tel econmuni cati ons Act was passed - actually it started before

the AGC negotiated paynent rate, and that process was fornalized
and they were described as tenporary at the time because the FCC
had not set out the rules for the Comm ssion to do exactly what
it did at the tinme. ACS bought ATU in 1999 and they bought those
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UNE rates and that contract along with it and they have a right,
under that order, to cone back at any time they wanted the
Comm ssion to reexamne the rates — to do that. And they did
that. It wasn’t until the year 2000 that ACS cane in and asked
for an increase.

Since then, there’s been a |lot of debate and a docket about what
standards to use and we’'ve heard Conm ssioner Furchtgott-Roth
testify yesterday about the nodel that we use. | have in your
mat eri al s packet sone information about nodels that other states
have used. It’s a very conplex issue and is why it has been
deci ded when litigated. There has been a case out of the United
States Suprene Court issue, Verizon versus FCC, in which the
FCC s method for determining pricing in the case was uphel d where
t he question was: Wat standard should the information before the
FCC [be that] you need to stop the prices that a conpetitor pays
for the use of the incunbent’s network? State conm ssions were
given that responsibility under the Act. So to characterize that
as sone tenporary rates that we set in 1996 that haven't been
resolved yet is unfair. The truth is that it was the year 2000
that we were asked to reexam ne the question. The docket was open
and active still.

CHAI RVAN TAYLOR: So it’'s been two years?

CHAI RMOVAN THOVPSON: Yes. Sone of the |egal issues were resolved
| ast nonth by the Suprene Court and that shoul d hel p.

CHAI RVAN TAYLOR: Let nme ask you about one of those |egal issues.
Has this Conmission yet adopted the 8" Circuit ruling on burden
of proof?

CHAl RWOVAN THOWPSON: That issue is being litigated before the
Suprene Court now. We believe we have, and that was in another -
that was an opinion. W believe that we have followed the |aw
ACS believes that we have not and they appeal ed our decision to
the Al aska Suprenme Court where it is pending for resol ution.

CHAI RMAN TAYLOR: | thought the 8'" CGircuit had ruled on that
i ssue and so had the Suprenme Court in their determ nation to take
that issue up but to decide the case of Verizon on other issues,
whi ch gave clarification to some price setting but confirned the
8" Circuit, which had been a consolidated case we were told
yest erday of several states and several other utilities that were
trying to decide the very same issue of who bears the burden of
proof and they came down with a totally different result than
what you had conme down with in that very case you're talking
about .
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CHAI RWOVAN THOVPSON: The issue you’ ve outlined is not that clear.
W made our decision based on a ruling from state court and we
believe we had the legal authority to do that. One of the parties
thinks we didn’t and that ruling has been appeal ed and is pendi ng
before our state suprenme court.

CHAI RVAN TAYLOR: | wasn't asking you if the Comm ssion didn't
have |legal authority to differ from the FCC or from the 8"
Circuit. I was asking you why — not whether or not you had the

authority — why are you differing from the 8" Circuit and why
are you not adopting their decision?

CHAI RMOVAN THOMPSON: We expl ained that reasoning in our ruling
and | can provide you with a copy if you would |ike, and that...

CHAI RVAN TAYLOR Sure. Did you have other matters you wanted to
. ?

CHAl RAMOVAN THOMPSON: | do. There was nuch di scussion yesterday
about the Chugach case and one of the other Conmm ssioners can
probably better address that than | because |I’m not on that
panel. If | could [indisc.] Comm ssioner Abbott

CHAI RMAN TAYLOR: Comm ssi oner Abbott ?

COWM SSI ONER ABBOTT: Senator Taylor. 1'm the docket manager on
the Chugach case and as Comm ssioner Thonpson said, when we
arrived there, we divvied up sone 500 dockets and, you know, |
ended up with that one and it really is |like drinking out of a
fire hose but | had this big case to deal with that’s been
sitting there since 1996, just as Chugach had said. W cane there
in *99. It took a couple of nonths because we had a court case
that we thought was going to affect it. It was pending fromthe
old conmssion. W finally took that whole thing on. Over about
the next, about 18 nonths, we dealt with three test years for
three years of rates that Chugach had. This whole thing cane
about from a settlenent agreenent that the utilities — three of
the utilities - Chugach, Mitanuska and Honmer, had signed which
they were than unable to execute their own settl enent agreenent
so we ended up being the battleground for that disputed
settlement. Once we went through those, and each one of them had
to have a hearing and we did that, we rendered the decisions on
that and we got those finally out. The one decision that Chugach
tal ked about, which was late, the six nonths, that was m ne. That

was a late decision — I'll ‘fess up to that one. But, it all canme
out. Subsequent to getting those things done, then Chugach,
properly so, then filed for a rate increase and, if | renmenber
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right, the nunber’s about six percent, we did the interim
ref undabl e hearings on that — or the determ nation, not hearing,
and we had about 45 days to do that and when you're |ooking at a
stack of paper about that deep and trying to wade through that
and determne whether or not the rates are justifiable and
interim refundable. W nade one determ nation and Chugach

contested that. W relooked at it again. W said okay, we’'ll
wait on sone of these things. W’Il give you the interim
refundable and we’'ll wait until we get the hearing to nmake a

final determ nation on that. So we gave them about four percent -
a rate increase that was interimand refundable and shortly after
that we had a hearing — we had a neeting, what we call a
scheduling neeting, and we all sat down around and we worked out
a schedule for how that docket was going to go, all of the
parties that were a part of it. Now people will tell you that the
phone wars are the big ones here in town but I’mhere to tell you
that the utility wars in Southcentral Al aska are equally as big.
They’'re very contentious and there’s just paper flying around on
those constantly — we get notions and petitions and what-not to
do that. Wen we set that up, we made a decision, you know a | ot
of people talk about our progress on our process, well in that
one we did, | think. For the first in the Comm ssion s history,
we |imted the discovery. W said you only have so |ong and you
only have so many discovery issues to bring up. Even that - it
still ends up just as Chugach tal ked about — we end up wth boxes
of discovery and how we get total control over that - what |
woul d say al nost abuse of the discovery process, | don’t know It
works all ways. It’s not just one utility doing it — it works all
ways. So, we tried it. W got that and it nust have been
successful because it nmade everybody unhappy but we’ re pressing
along with that.

CHAI RVAN TAYLOR: Let nme suggest sonething to you.
CHAI RMAN ABBOTT: [Indisc.].

CHAI RVAN TAYLOR The court system faced exactly the sane thing
years ago. Carl Johnstone, judge, was called upon the Suprene
Court to try to get sonme handle on it and ny dear old friend,
Mur phy C ark was probably one of the great advocates for — but
you got in a case with Mirphy what you could expect in the nai

was 350 interrogatories, even though you m ght be representing a
man in a personal injury case or a wonan, let’s say, in a
personal injury case, Mirphy would still want to know all about
the lady’s mlitary background for about ten pages worth of
guestions. And they becane so abusive that the Suprene Court had
to step in and do sonething about it and they did. They came down
with rules that very clearly established how many questions you
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got to ask, when you got to ask them and why in the world you
can't do that — why this is such an extraordinary thing when
we’'re hearing about cases involving about 600,000 pages and a
staffer explaining to ne they're sending people out to copy
43, 000 docunents because sonebody intervened in a rate filing,
sonmebody who may not have nuch to do with a rate filing and has
now made some requests.

COWMM SSI ONER ABBOTT: And that’s kind of this nodel that we used
when we went to that so we did |[imt it down. The other thing
that we put in there, which I believe the courts do use sonetines
also, we put in a discovery naster. W said the disputes over
di scovery will be resolved by the discovery nmaster so they don’t
have to cone to the whole panel of Comm ssioners. W have that
di scovery nmaster. They have a dispute, a couple of days |later
they’re sitting in front of her, she nakes the determ nation on
the discovery issues. Still it’s not perfect. It’s working better
but. ..

CHAI RVAN TAYLOR: What you're explaining is a very difficult and
conpl ex case and we all understand that. It’s been difficult and
conpl ex, apparently, since 1996 and yes, there have been sone
subsequent things occurred and sonme new filings. Qur primary
concern is that when the legislature, in 1999, created you, one
of the major intents of that |egislation was that a tineline and
a tinmeframe systemwoul d be created. Why hasn’t that been created
yet, three years later?

COWMM SSI ONER ABBOTT: Senator Taylor, part of the problemis - and
"1l nove back to what Comm ssioner Thonpson spoke of earlier, is
that we really sit as referees, if you wll, and we are decision
makers and in a very conplex case, occasionally we are not able
to conpletely control the tinme if we get significant nunbers of
petitions, if we get one party that’s — the process is such that
people can slow it down and occasionally, and |I’m not saying that
anybody is slowing any of these cases down, it is fraught with
those sorts of difficulties and it does take sone very, very hard
managenment in order to keep on any sort of time schedule and

still afford people their right to disagree, to nake filings, to
demand equal tinme. | think what we're seeing is, especially in
this case, we have extrenely sophisticated custoners, if you
will, that want to | ook very carefully at many, many issues and

when you get into those situations at a practical level to really
push a proceeding |ike this, we have to deal with those issues.

CHAI RMOVAN THOWVPSON: It’s inportant to renenber that Chugach has

- the custoners are Mtanuska Electric and HEA. Chugach, as Joe
Giffith identified yesterday, is a whol esal e power producer. It
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produces nostly electricity generated in the Railbelt and so the
i npact of these decisions are very significant to consuners all
up and down the Railbelt because these costs are passed on
t hrough by these whol esal e purchasers. It's, as you identified, a
very conplex matter

COWM SSI ONER ABBOTT: And you know, that’s all right. That’'s our
job. W need to deal with those and we’ll get there. W' Il get
this out and I think in a fairly reasonable tine conpared with

all of the conplexities that have cone about with it. I mean

it’s like Joe Giffith mentioned yesterday, April 15'" they put
a little additional filing in there. Wll, that - a little
additional filing that $180 mllion bond refinancing it and they
- tens of mllions of dollars reconstruction of the Beluga power

plant in there which is certainly going to effect rates, and they
actively reduced the anobunt of rate interest that they wanted.
Vell, that's, that’s fine. W’re glad that they brought that in.
Now we’ ve got the whole thing in there, but you know, we’ ve stil
got to give the other parties a chance to look at that. So, it’s
going to delay it a couple of nonths to get to that. | wish it
didn’t. But | wish we'd have had the whole thing to start wth.
And we’' |l get through that. There is a schedule out there for
t hat too. | want to neke that point clear too. Each of us, as
docket nmnagers, try to put out that schedule and we had
scheduled neetings with the parties at the start of these
processes.

CHAI RVAN TAYLOR: I guess |’'m confused. Because when | | ooked
through the report that was done up on the pending cases - |
don’t have the thing right in front of ne but it’s a big thick
thing and we’'ve all got a copy of it - it appeared to nme that
we’'ve got lots and |ots of dockets that are being closed that if
you really look at them they are nickel/dinme stuff sonebody
calling in and this docket gets created. Then it gets closed out

when sonebody responds back. I can wal k you through several of
them but the one with some, sonme party wites a letter to the
comm ssion saying, ‘W’'d Ilike that our responses be kept
confidential.’ That’ s assigned a docket numnber. And a week
| ater, or ten days |later, when sonebody from the Conm ssion
wites back and says, ‘Yes, it wll be confidential.” That’'s a
cl osed docket. So it appears to ne that we’ve got a whole | ot of
these maybe individual docket things. | don’t know your

business, but to ne it sure looks |like sonebody is padding the
sucker when you're trying to justify how many things we' ve really
done and how many things of substance we’ve really done. 1’11
make you a bet, Chairman, that that’s one of the substance things
that you take credit for in doing this year because the entire
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panel had to decide whether or not that wuld be kept
confidential, which seens like a routine kind of thing to ne.

COWM SSI ONER ABBOTT: The confidential thing is controversial by
itself. We had one conpany take us to court over the confidenti al
i ssue, so we have to be sensitive to that and many of them are
because of conpetitive concerns on their part. Usual ly, the
confidential thing cones because they've already filed for
sonething to be. ..

CHAl RMAN TAYLOR:  Conm ssi oner Abbott, |1’m not tal king about the
substantive aspect of it. |’mtalking about whether or not there
are mainly mnisterial aspects that get assigned a docket nunber
and they seemto get taken care of and we take credit for it.

CHAl RAMOVAN  THOMPSON: You acknowl edged that, you know, we
understand the process better than you and it’s inportant to us
that you do understand it. Mnisterial things don't get assigned
a docket nunber. A docket nunber gets assigned if there’'s a
formal conplaint, not for every letter that cones in. Infornmal
conplaints, consuner conplaints, don’t get docket nunbers.
There’s a procedure under our regulations for formal conplaints.
Those get docket nunbers. If a matter is suspended, a tariff
filing is suspended at the end of the 45-day period instead of
ruled on. That gets a docket nunber. If something cones in, a
proposal from the utilities to adopt regulations on sonething,
that gets assigned a docket nunber but just to keep track of
things that conme in — confidentiality requests, sonetinmes those
do or don’t depending on whether there is already an open docket.
W have a responsibility to maintain those records separately and
we do that through a docket nunmber system W don’'t want - we
want to be able to nake sure that we’'re maintaining the
confidentiality of all filings where we’ ve been asked to do so
and our process requires us to then use the docket system but
nost of the docket nunbers that cone in are for substantive
cases. It is not every piece of paper that cones into the agency.
The tariff filings don't get docket nunbers wuntil they're
suspended.

CHAI RVAN TAYLOR: Let ne just give you an exanple. Docket 91500
2000 - it took to 12/18 to get it resolved. It was assigned
docket nunber U 00132, and it was docket type A and it says ‘The
Fox Run Canpground Enterprises APLNF/ NEW CPCMM to provide for a
private pay telephone 1. There’'s a docket nunber. Wiat’'s the
action being taken on one private pay telephone? |I'm sure that
shows up as a substantive matter within your..
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CHAI RWOVAN THOVPSON: Wl | you’'re right that that’'s a pretty snall
case probably but 1'm sure that case is very inportant to the
owner of that canpground.

CHAI RVAN TAYLOR: Well, no. As | go down through here | find lots
and lots of that kind of thing and it just seens odd to me that
we have cases of, what you said, is very inportant stuff and I
agree with you and that is we have 58 suspended tariff cases and
all 58 of those — tineline didn't nean anything. Every one of
t hem got extended. They all got extended for quote, good cause.
That’ s sonet hing we discussed yesterday and | think it’'s part of
the reason there’s a lot of angst and frustration out there in
the regul ated community is that when you got 58 tariffs suspended
and they all get deferred off on good cause so that your tine
frames don’t mnean anything, where is there stability in the
i ndustry and what can they count on?

COWM SSI ONER ABBOTT: Senator Taylor, if | could respond to that?
W sit in tariff action neetings and typically we'll review a
tariff and we — in that neeting we can either approve the tariff
or suspend it for further investigation and |I know - this is the
way | feel and | believe there’s simlar feelings — whenever we
| ook at the possibility of suspending a tariff — you know | | ook
at every time we open up a docket, it costs noney and, | nean, if
you look at it like business, you d think well, you know there’s
an overhead associated with that - and | think oftentines,
especially for the tariffs, because of our rules we need to ask
the utility to extend the tine for consideration if there are
concerns that we may be able to get resolved just by asking
guestions. W work to try to mnimze the nunber of dockets that
we actually open. | believe that - that’'s an inportant point here
is that if we didn't run the system right, we could just go
huckl edy- buck and have hundreds of dockets open. It would be very
— | think inside of our organization we do work very hard not to
see this nunber of dockets expand unreasonably.

SENATOR CONDERY: On that issue, there’s 58 by the information

got - of these extended for good cause. That’ s causing the
utility to lose dollars while these are in suspension. How nany
times do you need - it seens to nme that maybe this good cause
clause is being abused? Do you think - how many tinmes do you
t hi nk, how many tinmes have you, do you do things? Wy do we go
on? | thought that we had eighteen nonths or sonething, or six

nont hs rat her, and coul d sonebody respond to that?
COW SSI ONER ABBOTT: Senator Cowdery, the tinelines that ARECA

is proposing — | think it had fifteen nonths to full-scale rate-
case. That would nmean that we would extend that tariff three
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times, and with a six nmonth tinmeline if we were to extend it
three nonths, for three tines and we only do it for six nonths at
atime so we get it out there. So if we took the whole fifteen
nonths, which is the tine it would be, we’'d end up on paper
extending that three nore tines.

COWM SSI ONER DEMARCO: May | clarify, Sir? The problemis that
when you suspend a tariff, and it’s a two and a half, three foot,
eight inch pile, you need to have time for a pre-hearing
conference to establish a schedule for the filing, and hold a
hearing to allow for digestion of all of that material. There
isnt tinme within the six nonths, or wthin the first period
sonetinmes, for all of that to happen. And it’s a considerable

anount that has to happen. Sonetinmes the extensions for good
cause are at the request of parties. | have one of those cases.
It’s a small wutility. They have requested, | think, for eight

total extensions, and we have honored them at their request.
They are attenpting to sell the conpany. They don’t want to have
a rate case going on while they are trying to sell the conpany
and we have extended their tariff a nunber of times at their
request. So just looking at extension for cause doesn’'t
necessarily tell you the entire conplexity of the issue. For
these smal|l conpanies, we would rather give themtinme to conplete
an audit, you know, or to conplete a filing at their request.
Many of those extensions are done at the utility’s request or at
the request of one of the parties so that we can have the due
process conpleted in a proper manner. You know, it’s a bal ancing
act and we have on the one hand the need for expeditious
treatment of cases and resolution to order, but we also have a
requi renent for due process, and they are both inportant.

CHAI RMAN TAYLOR: | understand anecdotally that those things can
occur, and that those are good considerations and | applaud you

for doing that sort of thing. It certainly doesn't explain what
appears to be a trend when you get up to 58 of them And
suspending a tariff is different, isn't it, than extending a
tariff or are they the sane thing? Under one, doesn’'t - if you
extend it, doesn’'t it continue to be a tariff that they can bil
out, and if you suspend it, it is no longer a tariff that they
can bill out?

CHAI RMOVAN THOVPSON: Suspended just neans that the filing — we
use the term suspension when there’s a filing nade and we’re not
ruling within the 45-day period. W want to continue to consider
it |onger. | think that Comm ssioner DeMarco may have used the
wrong word and confused people, but that’s okay.

CHAI RVAN TAYLOR: It gets marked as a TA, right on your...?

CHAI RMOVAN THOWPSON: TA stands for tariff action and we assign
nunbers to filings when they conme in - TA nunbers so that we can
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keep track of which utility filed it, and which, by nunber, and
how many that they filed over tine.

COM SSIONER SMTH:  |If | may?
CHAI RMAN TAYLOR: Yeah, go ahead.

COW SSI ONER SM TH:  Through the Chair, Senator Cowdery. Wen we
suspend a tariff, oftentimes there is not a rate involved.
Cccasionally, there’s terns and conditions and we find oftentines
a suspension is indeed just to nmake sure the rights of the
consuner are protected. Typi cal suspensions involve long-term
contracts for teleconmunications services, which if a custoner
woul d break out early they would get charged a | arge anount. I

mean it's that sort of detail level that we deal with when we
| ook at these tariffs; it’'s not always a rate. And nore often
than not, it is these terns and conditions to protect the
cCoNnsurmers. .

SENATOR CONDERY: This oftentines, does that nean 50 percent of
the tinme - 10 percent of the tinme - 80 percent of the tine? Wat
do you think?

COW SSI ONER DEMARCO: The rate? Gosh, it varies a |ot.

CHAl RWOVAN THOVPSON:  Yeah, it varies a lot. | want to go back
and address a m sconception about |osing noney because | heard
sonme testinony that indicated that yesterday, and you repeated
t hat today. It’s not - | think that the testinony that you're
referring to is probably from Gene Bjornstad from Chugach. I
think he said that they were |osing noney. What he was talking
about was the difference between what they asked to be able to
recover and what we held, based on evidence that they had filed
on a interim and refundable basis, they were entitled to. Unti

they have — we’'re not allowed under the statute to approve the
rates until we nake a finding that they are just and reasonable

and in order to nake that finding, we need a conplete record. In
Chugach’s case, it has many custoners that are actively invol ved
in the case. You probably heard nore about that Chugach case

than you ever wanted to.

SENATOR COWNDERY: They were sworn though to tell the truth, and
you’' re saying now that they wasn't truthful?

CHAI RWOVAN THOWVPSON: |’ m saying his idea of |osing noney is based
on an expectation that they mght have been awarded the full
anount that they asked for imediately. What we did was we went
in and | ooked at what they filed and said, we know enough based
on what you filed to give you on an interimbasis until the case
is over, at l|east this nuch. And under our standard, we are
required — we are allowed to give out as nuch as we’'re pretty
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sure they are going to recover in the end. W nmake it interim
and refundabl e because if we're wong, if the evidence in the end
proves it out after everybody has had their say, that they were
entitled to nore, then they get nore. If they were entitled to
| ess they have to refund the difference

CHAI RVAN TAYLOR: There is no retroactivity.
CHAl RWOVAN THOVPSON:  No.

CHAI RVAN TAYLOR: That is what he was referring to. Because
there is no retroactivity their case may be very bona fide and
that you, as a Comm ssion, nmay all vote unaninously, who knows
when, sone distance tinme in the future, that this thing is now
resolved and yes, they were entitled to that. And the custoners
and the ratepayers at Chugach |ost $276,000 a nmonth while that
went on.

CHAI RAOVAN THOWVPSON: | think it’s the utility’'s responsibility.
None of them expect the rate filing the size of what they file
and they acknow edged yesterday it was done in 45 days as was
poi nted out. In the ARECA deadline, it was 15 or 18 nonths, |
don’t renenber. Anyway, it takes tine. And they need to plan
ahead enough to nmake the necessary filing...

CHAI RVAN TAYLOR: Wasn’'t ARECA' s deadline sonething that was
negotiated by you, the Adm nistration and other people involved
in this, participated in on the House side, weren't you consulted
on that?

CHAI RAMOVAN THOWPSON: | was. The admi nistration wasn’t invol ved.
| worked with Eric Yould from ARECA directly. There were ot her
industry representatives, M. Rowe from the Al aska Tel ephone
Associ ation was al so involved in those discussions and fol ks from
Senator - Representative Miulder’s office were involved. And what
we cane up with was a set of deadlines that net the industry’s
concern about wanting predictability, wanting certainties, they
want ed to know when the decision was nade, and our concerns about
making sure we had a conplete record before the clock started
ticking and that’'s the way the statute was witten. They were
deadlines we felt we could |ive with.

CHAI RVAN TAYLOR The political conprom se worked out between
you, the Admnistration and M. Milder, whoever the | obbyists
were involved at the tinme, that’s who came up with the conprom se
of 15 nonths. That’'s why the testinony we’ve had is, by several
peopl e, yes, that’s a good start but not exactly where we wanted
to go. And, in fact, the word political conprom se was used in
sone of the testinony. |Is that correct?

CHAI RWOVAN  THOVPSON: There were no |obbyists involved. I
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believe ny testinony was the discussions were between industry
representatives, M . Yould for the electric, M. Rowe
partici pated sone, although it was nost actively M. Yould and |
facilitated by sonmeone in Representative Milder’s office that
came up with these deadlines. Again, they are ones we felt we
could live with and neet, and industry thought would address
their concerns.

CHAI RVAN TAYLOR: What about other aspects of this? |  mean,
basically, I think you ve kind of thrown the whole thing open and
said that - | nean, in your comments to the press and to

utilities, you ve indicated, we m ght be disbanded and they m ght
throw us all out and get new Comm ssioners. How in the world we
could do that | don’'t know, but that’s been the indication. So I
guess that everything that has anything to do wwth the RCA is now

on the table, and | would inmagine that you and the other
Comm ssioners have been consulted wth, at Ileast by the
Adm ni stration, as to things to look out for, or look for. You
have nmet wth your attorneys, haven't you? You have two

attorneys assigned to you.

CHAI RWOVAN  THOMPSON: We actually have three attorneys assigned
to the agency.

CHAI RMAN TAYLOR: Just for this.
CHAI RMOVAN  THOVPSON: Ch no, not just for this. There are two

here that are attending today. Qur regular AG is on vacation so
we have a substitute and she has a hel per.

CHAI RMVAN TAYLOR: And have vyou had discussions wth the
Adm ni stration on what they’'re willing to live with? | nmean, |I'm
hearing four and clean. | don’t know what you re hearing, but I

assunme that someone over there on your side of the table is
participating in a process that’s going on.

CHAl RWOMVAN THOMPSON: | think those di scussions are best had with
the Adm ni stration.

CHAI RVAN TAYLOR: No. Wsat | nean is asking you if you have had
such discussions with the Adm nistration, or with anybody in the
Adm ni strati on.

CHAl RMOVAN  THOVPSON: | don’t know what the Admnistration’s
current position is on that. | think you should ask themthat.
CHAI RVAN TAYLOR: I’ m not asking for their position. Let me be
real clear on the question. | don't want to confuse you.

CHAI RWOVAN THOWPSON: That woul d be hel pful .
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CHAI RVAN TAYLOR: Have you had di scussions, have you tal ked, had
di scussions wth individual nenbers representing or actually
officers within the Admi nistration about where this |egislation
i's going and what your strategy is going to be?

CHAl RWOVAN THOWPSON:  Strategy for the special session - strategy
for the hearings? |I'mstill not clear on your question. |’ m not
trying to play games with you. | want to be responsive, but |
don’t understand. What are you really trying to get nme to say?

CHAI RVAN TAYLOR W th whom of the Administration have you been
wor king with and strategizing on what’s going on right here? And
have you had those types of discussions with those people?
That’s all 1'm asking for.

CHAl RWOVAN  THOVPSON: |’ve been talking to folks from the
Governor’s office about the fact that there was going to be
heari ngs. W worked with themto try to get information about
what the agenda woul d be, about what w tnesses would be called so
that we coul d adequately prepare for the hearing.

CHAI RVAN TAYLOR: And could you tell ne who those people were?
CHAl RWOVAN  THOMPSON: There’'s the attorneys that are sitting in

the back of the room | don't know if that’s part of the
Adm nistration vyou' re speaking of, have been involved in
preparing.

CHAI RVAN TAYLOR: No.
CHAl RWOVAN THOWVPSON:  Ckay.

SENATOR COWNDERY: W' re tal king about people who are going to
have sone inpact upon this process, not sonebody who was told to
go wite a brief. So, what are the nanes of those people with
whom you’ ve had these di scussions?

CHAI RWOVAN  THOMPSON: | have personally, | don’'t know about the
ot her Conm ssioners, they can speak for thenselves. | have
talked with M. Abbott, Mke Abbott, who is legislative |iaison
for the Administration, and Cndy Smth, who is the Boards and
Comm ssions representative, when it was in the scope of her
responsibilities as also being concerned about what’'s going to
happen to the agency as a result of this process and work with
t hem

CHAI RVAN TAYLOR:  Anyone el se?
CHAI RWOVAN  THOVPSON: Sonme of the comrunications have been by

t el ephone and peopl e on speakerphone. | don’t know who else is
always in the room in Juneau because I'm not there so I can't
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swear that nobody else has ever been in the room | haven’t
talked to the Governor recently, but towards the end of the
| egi slative session | talked to him about this, or received a
call from hi m about what woul d happen to the agency and what his
pl ans were for calling a special session.

CHAI RVAN TAYLOR: In your retention of docunents that we
di scussed earlier you talked about how you keep and record
various ex parte comrunications. So those - wuld those
conversations have been | ogged, or...?

CHAl RWOVAN  THOMPSON: Well, they’'re not about cases. \%%
di scussion before was, and ny practice is, and | assune ny
col l eagues’ is, but again, they can speak for thenselves, |
carefully record conversations w th anyone about cases. And |
wasn’t talking about cases with the Governor. | never have

di scussed any cases with the Governor or anybody fromhis office.

CHAl RMAN TAYLOR: These would be — was there e-mail on this stuff
goi ng back and forth?

CHAl RWOVAN THOVPSON: What is ‘this stuff,’ Senator?

CHAI RVAN TAYLOR: VWell, the discussions that you re having with
these people wthin the Admnistration about this *special
session’ and the outcones of it.

CHAl RWOVAN THOWPSON: There’s probably e-mail. |1’msure there is
because that’s a way that | use to communicate often with nenbers
of the Adm nistration about the fate of this agency and the
| egi sl ative process. Yes.

CHAI RVAN TAYLOR Wuld any of those e-nails be from interested
parties other than the Adm nistration?

CHAI RMOVAN  THOMPSON: Certainly. | received e-mails from the
utilities, many of whom have testified here today. There's a |ot
of parties interested in the outcone of this |egislation. [END OF
S| DE A]

TAPE 02-38, SIDE B

CHAl RWOVAN THOMPSON: | think the attendance here is evidence of
t hat .

CHAI RVAN TAYLOR  Were any of those - again, we' re wal king that
fine line, aren't we, between what is a call having to do with
this process and what is a call that has to do with a specific
matter before you.

CHAI RMOVAN THOVPSON:  This is not - this matter — what’s going on
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in this legislative process was not an open docket before, and
|’ve talked to many utilities about this process.

CHAI RVAN TAYLOR: I know, and that’'s the substance of what [|’ve
been trying to get to for sone tinme here. I’m sitting on the
North Slope and I know | need to have your approval before | can
sell ny business. And you contact ne, whether |I file this filing
or not you know the filing is comng, you contact ne and say,
‘Bob, don’t know if we're going to be able to get to this if you
don’t support us on this extension.’ Now are we taking about -
are you talking at that point about just the extension of the
RCA, which is a quote political matter? O are you talking his
specific case and whether or not it wll receive treatnment in
time for his business needs?

CHAl RWOVAN  THOVPSON: As | explained before, | haven't had
contact with any North Slope utility, and I don’t know who you're
tal king about, but the exanple you pose, it would be - | would

agree it would be inappropriate for me to call up a utility that
had a matter pending in front of me and encourage them in the
context - of the sane conversation saying, ‘Gee, you have an
application pending in front of us. Wn't you cone testify? I
didn’t have any of those conversations.

CHAI RVAN TAYLOR: But you do draw a distinction apparently
bet ween the ones you have sonething pending in front of you, as
you said, and those you know are com ng before you. Because M.
Rhyner certainly was told by you that his certification for
essential services funds from the federal governnment m ght very
well be in jeopardy should this Comm ssion not be extended. So,
it’s okay apparently to in essence coerce himto get his support,
but it wouldn’t be okay if there was a matter pendi ng before you.
I's that correct?

CHAI RWOVAN  THOVPSON: | believe that the answers | gave before
woul d require a little further clarification of your
characterization, which is - | explained that I won’'t talk to any
utility about a matter - about a case that is actively pending
before us. | see these people on the street and | see them ot her
times and | say hello. There's other things we tal k about, even
though we don’t talk about cases. And | don't think there’s
anything inappropriate with those contacts. In fact, those
contacts are helpful. W’ve heard a |ot about the agency needs

to be responsive to industry and it’'s difficult for ne to
conceive of how we're going to understand utilities concerns if
we never talk to them W don't talk to any utility about open
docket s. | don’t have conservations with a utility about a
particular — either representing a particular position in a
| egi sl ative hearing or sonething else in exchange for a decision
on a docket. W just don’t do that.
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CHAI RVAN TAYLOR: But apparently those things that you know are
comng to you, M. Rhyner's filing as an exanple, filings by
people at ARECA - you certainly have contacted each of those
peopl e, and contacted them personally, asking for their support
and to wite letters. 1In fact, |’'ve received unsolicited letters
from FCC Comm ssi oners. | don’t even know this |ady and out of
the blue she wites to nme to tell nme in glowng detail what a
great job you're doing and how concerned she is in WAashington

D.C. that sonehow this Commssion mght not be extended
[indisc.]. |I'mnot sure where she got ny address or nane, but |
can only assune that it’s weither you, or one of your
Comm ssioners, or it’'s one of the |obbyists here in the room or
it’s one of the utilities here in the room that nmay happen to
know her very well and call for her assistance. The point | was
trying to get at with you is at what point does this becone an ex
parte discussion? 1Is it when there is a specific docket pending
and you tell them that their docket may not be heard in time if
this Conmmi ssion isn't extended?

CHAI RWOVAN  THOMPSON: No, and | would be happy to explain the
origin of the letter from Comm ssioner Abernathy. She’s soneone
that sits on the joint board wth me and |1’'ve had occasion to
m ss sone of the nmeetings because | was involved in responding to

requests for — I think the last one was a couple of weeks ago,
and | wasn’'t able to attend and in explaining that, | explained
what was going on here and she said, ‘Wiat can | do to hel p?
And | said, ‘Letters of support.’ W have on our website,

because we’ ve been asked by so many fol ks about what’s happeni ng,
an update that’s been updated regularly since we had information
when the hearings would be held, as our bills through session and
progressed or not, and as hearings were scheduled after the
session in special session. That web site is available to
anybody in the public. | didn't call Jack Rhyner, but Jack
Rhyner may have | ooked at our website. He may do it on a regul ar
basis. There’'s a |lot of people — we, as an agency, try to share
information that we have with everybody in the public. | believe
that nmy letter to you was also on the website and was seen by -
coul d be available to anybody there.

CHAI RMAN TAYLOR: That letter, as an exanple, that was an action
t aken by the Comm ssion?

CHAIl RAMOVAN THOWPSON: It was sonething that was done with the - |
signed the letter. I’mthe only one that signed the letter.

CHAI RVAN TAYLOR: No, but I nmean was it, did you bring this up in
a neeting of the Conm ssion? Read the letter and share it with
your nenbers? And then sign it and send it? O was this an
i ndi vi dual act on your part?

CHAI RWOVAN  THOMPSON: The letter wasn't signed by the other
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Comm ssi oners. It was witten over the weekend and sent off
Monday because of tim ng. It was reviewed and approved by the
Attorney GCeneral’s office, but it wasn't signed by all five
Comm ssioners. You can see that on the signature |ine.

CHAI RVAN TAYLOR: | don't read that part.
CHAI RAMOVAN THOWPSON: It was witten by ne.

CHAI RVAN TAYLOR: Well, | was surprised by your answer just then
because | assunmed that you had shared that - stating a position
on behalf of the Comm ssion. Let nme get back to the point | was
trying to nmake earlier and that is, | sat for six years as a
district court judge. | had to run for retention elections. Do
you think there would have been anything ethically questionable
about nmy conduct had | called up all the attorneys practicing in
front of ne and said to them ‘I need your reconmendati on. I
need your support. | want you to go out there and support ne. |
want you to wite letters to the newspaper?” Do you think there
woul d be anyt hi ng unet hi cal about nme doing that?

CHAI RWOVAN  THOMPSON: Senator, | know there are judicial canons
of ethics and you, as soneone who's practiced as a judge, are
nore famliar with those than I. And that’s where |I’'d go for the
answer to your question. I just don’'t know off the top of ny
head.

CHAI RMVAN TAYLOR: Well, that’s why |I'’m asking you is | have a
hard tinme understanding why | have heard from so many of the
people either wanting to testify or wshing they could but
frightened to do so - why these people have been called upon by
you? Because they're the very people who have to stand in front
of you in judgnent on their rate cases, and to suggest that there
is no quid pro quo assunes a |evel of naiveté that, believe ne, |

can’t accept. 1’Il go out and call up only the people over whom
| have life and death authority and ask for their support and
then they will - I will see who is going to show up, who is going
to testify. That’s why | think it’s an interesting line or
di stinction t hat you have dr awn in determ ni ng what
comuni cations are ex parte and have to be disclosed to people
and what conmunications are not. Because every one of these
peopl e that you regulate eventually will have a case in front of

you, won’t they?

CHAI RWOVAN  THOMPSON: But these proceedings are not an open
docket in front of us. |’ ve explained before. | didn't — you
know, the folks that are here to testify - | think that you
underestimate the fortitude of sone of the utilities and the
parties that regulate here in front of us when you suggest that
we're able to intimdate them | think that just like this
situation where you're...
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CHAI RVAN TAYLOR: Those aren’t ny words. Believe ne, those
aren’t ny words. Those are the words of about five different
people from the utilities that have testified and each one of
them have said, ‘W’re very concerned about doing this but we
think it’s inportant enough that we're willing to risk this.’
That’ s shocking testinony to ne.

CHAl RWOVAN THOWPSON:  We think that...
CHAI RVAN TAYLOR: No, go ahead.

CHAI RMOVAN THOMPSON: |’ ve heard from fol ks who were intimdated
about coming to testify before this conmttee who had said to ne,
‘W support you, but we were afraid to go. W were afraid to
testify because the questions that are going to be asked of us by
the commttee. W’'re wunconfortable.” You' re a judge, you
understand that when you're sitting behind the bench and you' re
running the proceeding that others may feel unconfortable. [’ m
sure you did special things in your courtroom to acconmobdate
people. But it takes some courage to testify. | think there has
been - | have personally overheard two people who said to ne that
they were unconfortable testifying because of what other nenbers
of the association or other utilities mght do to them as a
consequence of saying sonmething contradictory to their position.
But that’s not really the point here.

CHAI RVAN TAYLOR:  No.
CHAl RA\MOVAN THOWPSON: At al |

CHAI RVAN TAYLOR The point is the ethical question of which
comuni cations you determne to be ex parte and involved in a
pendi ng case and whi ch comruni cations are not ex parte, but are a
request for help, or sonething else. And for nme, as a forner
judge, that’s very difficult to understand because that very sane
person that |I'’m asking for their help on that retention election
may very well be standing in front of me on a DW the next day,
and to assune that there’s no quid pro quo involved here | think
is really rather naive. Those who step forward and support wll
be supported. Those who have the courage to step forward and
testify against, will not and that is a very real perception that
t hese peopl e under oath have testified to.

CHAI RWOVAN THOVPSON: W heard the testinony about retaliation too
but you can ask us each individually. W don’t have favorites, we
don’t retaliate. That’'s part of the benefit of the group process
that | described. If one particular — we’'re all humans and
soneone may be offended or put off by something that’ s happened.
| think the inpact of our decision process involves three folks
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and involves the full discussion and circulation of the witten
order - would tend to mtigate that type of fact. |’m confident
that none of wus are going to retaliate against any of the
utilities because of anything they’ ve said or not said in these
pr oceedi ngs.

CHAI RVAN TAYLOR Well I'm glad to hear that and | appreciate it
but let’s go back to that conmment you just nade about three of us
al ways make a decision on sonething. In fact though, you break up
things anong your different comm ssioners. You sit on every
panel, don’t you?

CHAI RMOVAN THOWVPSON: No, | don’t. I’mnot on the Chugach case for
exanpl e, the one we’ve just been tal ki ng about.

CHAI RMAN TAYLOR: There are three nenbers on that case?

CHAl RMOVAN THOVPSON:  Yes there are. | believe Comm ssioners
Strandberg, Demarco and Abbott are deciding that case.

CHAI RVAN TAYLOR: And to get back to your point that we don’'t play
favorites — | asked your fornmer enployee the sane question
yesterday. There are three different statutes under which your
Comm ssion nenbers and yourself are regulated and | think those,
if I remenber right — I had sone citations here, Alaska statute
39.52, which is the ethics law, 39.50 — conflict of interest, and
42.04.060, which is a further definition on the conflict of
interest. That one says sonething very interesting. It says, a
menber — one of you folks - may not sit upon a nmatter in which a
rel ati onship, or soneone with a relationship to the nenber, wth
any person, creates a conflict of interest and | want to skip -
if you or one of your Comm ssioners have a relationship, that can
be friends, it could be anything, but you can’'t sit on that
matter. The other two statutes that | nentioned to you actually
i nvol ve nonetary benefits flowng to individuals, whether they be
- especially over $150 is kind of a value set as a benchmark and
then whether or not those things are received. They're not
supposed to be in the first place but if, in fact, soneone has
recei ved sonething like that they' re duty bound to give notice of
that to their supervisor and to nake a report. So let ne start
off with Bernie. Bernie have you ever filed such a report or had
to recuse yourself in a case because of that ethical standard?

COM SSIONER SMTH. Well, | file a APOC report every year that
asks, you know, do |I have stock in conpanies that | regulate and
| don’t anynore. So, no, |’ve never received the benefit over
$150 that | had to report on the APCC report. And yes, | have

recused nyself as | stated earlier for all cases that deal wth
any past know edge that | would have ..
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CHAI RVAN TAYLOR: |I'm not referring to our APCC reports. W all

have to fill that out and that’s about how we meke a living and
what investnments we have and so - what | amreferring to is the
gift report of a client has to be made to your supervisor if, in
fact, soneone is giving you a gift of hospitality — travel,

| odgi ng, what ever.

COW SSI ONER SM TH: No | have never had to.

CHAI RVAN TAYLOR: Okay. Conmi ssioner? No? Comni ssi oner?

CHAl RWOVAN THOWPSON: | have.

CHAI RVAN TAYLOR: You have? Ckay. Comm ssioner?

COW SSI ONER ABBOTT: No.

COM SSIONER DEMARCO. | did one. | have a small consulting
contract for a quarterly, usually, telephonic board neeting in
Connecticut not related to anything here. It’'s advisory, usually

ver bal .

CHAl RMVAN  TAYLOR: And who provides for the travel or
transportation or benefits there?

COW SSI ONER DEMARCO. They do. Eastern Connecticut or | take
personal tinme. | do not

CHAI RVAN TAYLOR It’s by an agency or group?
COMM SSI ONER DEMARCO. It’s a university.

CHAI RVAN TAYLOR: University group? Uh huh. And you file a report
on that?

COWM SSI ONER DEMARCO.  Yes.

CHAI RVAN TAYLOR: And you said, Conm ssioner, you had a report
that you had filed al so?

CHAl RWOVAN THOMPSON: Ch there’'s several.
CHAI RVAN TAYLOR: Who do you file those with?
CHAl RWOVAN THOWPSON: | file themwith the Ethics Oficer that |'m

assigned to which is in the Governor’'s Ofice. H's nanme is
M chael N zi ch.
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CHAI RVAN TAYLOR: M chael N zich?

CHAI RWOVAN THOVPSON:  Um hum

CHAI RVAN TAYLOR: Wbul d M chael Nizich have copies of those?
CHAl RMOVAN THOWPSON: | assune he woul d.

CHAI RMAN TAYLOR: You do al so? Can we obtain copies?

CHAl RWOVAN THOWVPSON: | probably have copies of all of them
CHAI RVAN TAYLOR: And when did you file your first one?

CHAI RMOVAN THOMPSON: | don’t renenber well enough w thout going
back and digging out the file and what succession there were. |
can tell you generally that at |east three or four that deal with
speaki ng engagenents. |’ve gone to Florida State University and
New Mexico State to speak and present to either classes or foruns
of some sort and accepted no speaker’s fee but they paid for ny
hotel and travel to go down there. | do that because it’'s a way
of receiving training that benefits - it’s an education
enhancenent for ne at no cost to the Conm ssion because the
travel is paid by sonebody else. 1’ve been a speaker at the
Nati onal NCTA — the cabl e associ ation convention one year and the
same thing — they paid nmy airfare and hotel to go. |’ve gone to
Tel ecommuni cations Policy Institute in California and | filed a
report over that.

CHAI RVAN TAYLOR: Were there any others you filed a report on?

CHAl RAMOVAN THOMPSON: | also filed a report — there was in the
sumer of 2000, |, at the request of Senator Steven's office to
work and neet with the new tel ecommuni cations policy aide, Lisa
Sutherland, | went to a fishing |odge owned by GC in Wstern

Al aska but that was not a gift. It was originally reported as a
gift, but I paid for the trip. Wen it was originally arranged,

t hought it was going to be nore policy discussion and it ended up
being nore fishing than policy discussion so | paid for the trip

nysel f.

CHAI RVAN TAYLOR: When did you nake that decision and pay for the
trip?

CHAl RWOMVAN THOWPSON: |t was within a week or so after | went and

it was in the sumrer of 2000. |I'm sorry | don’t renenber the
exact date. It was probably July because there were Kkings.
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CHAl RMAN TAYLOR: Did you take anyone else with you?

CHAl RMOVAN THOWPSON: My children went with ne. There were kids
from—- 1 don't renenber if Lisa's kids were there or not too, but
there were other kids there.

CHAI RVAN TAYLOR: How | ong were you out there?

CHAl RMOVAN THOWPSON: | would think it was — it was at |east — |
think it was two days. | remenber going out there that the flight
got cancelled so there was sone delay in getting out there but |
think we were out there a couple of days.

CHAl RMAN TAYLOR And this - vyour travel out back and your
expenses had been paid by GCI?

CHAl RMOVAN THOWPSON: And | wote a check to reinburse GC
because, like |I said, when | got back |I realized that it was nore
of a fishing trip. |I went at the request of Senator Stevens’

office to neet with — to take advantage of the opportunity, which
for me was a good one, because Senator Stevens’ office has been
very helpful to the state on tel econmunications policy. He had
Li sa Sut herland, who had been doing appropriations work for him
was recently reassigned to do teleconmunications and she was
going to be out there and that’s why | went so | could talk to
her and give her background on tel econmunications policy issues
in the State of Al aska.

CHAI RMAN TAYLOR: And when it turned out not to be that, you
rei mbursed them Can you renenber or recal | what t he
rei nbursenent was?

CHAl RMOVAN THOWPSON: No, but 1'm sure |’ve got a copy of the
check sonewhere.

CHAI RVAN TAYLOR: Whul d you mind providing that along with a copy
of the report?

CHAl RWOVAN THOWPSON: No, | wouldn’t.

CHAI RMAN TAYLOR: The reason | ask is because it’s just to namke
sure that we’'re talking about the same thing and if, in fact,
that went on and Lisa was there, did she nmake the sane
determ nation, |’ m wondering?

CHAI RMOVAN THOWPSON: | don’t know what Lisa paid for the trip.

CHAI RVAN TAYLOR Well, that’s what |'’m getting at. Who el se was
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t here besi des Lisa?

CHAI RMOVAN THOWVPSON: There were - there were a couple of folks
fromGC - Jimry Jackson, who is their attorney was out there and
Dana Tindall, who - | don’t know what Dana' s title is but she’'s
in senior managenent at GCl. Her children were there too.

CHAI RVAN TAYLOR: Senator Cowdery, did you have a question?

SENATOR COADERY: Yea. Did you, on this trip, you said you paid,
but these lodges or stuff - pretty spendy | understand, a
t housand bucks a day or so. Did you pay the full retail price?

CHAl RAMOVAN THOMPSON: | paid — it was - it’s a privately owned
|l odge and | paid the rate, the sane rate that Lisa Sutherland
paid. W were told what the rate was because Lisa, as |
understood it, as a congressional enployee had an ethical duty
to, you know, pay for it herself. So they told us what the rate
was and that’s what | paid.

SENATOR CONDERY: Do you think you had special rate over anybody
el se that went there?

CHAl RWOVAN THOWPSON: | don’t know. | asked for what the rate was.
W asked as | recall and we were given the sane answer and that’s

what we paid. | don’t know how that conpares to what anybody
el se pays. | don’t know if anybody el se even pays when they go
out there.

SENATOR CONDERY: But you knew this was owned by GCl?

CHAl RA\MOVAN THOVPSON:  Yes | did.

SENATOR CONDERY: When you went did you deal with GCI?

CHAl RA\MOVAN THOVPSON:  Yes | did.

SENATOR CONDERY: And you tal ked with attorneys out there for GCl ?

CHAIl RMOVAN THOWPSON: | didn’t tal k about any particul ar cases. |
spoke to M. Jackson.

SENATOR COANDERY: No, | nean you tal ked with attorneys?

CHAI RWOVAN THOWPSON:  Yep. M. Jackson is an attorney and | tal ked
to himwhile | was out there.

SENATOR COWDERY: | find this pretty incredible but you know,
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we’'re subject to the sane ethics thing, but different naybe than
the Adm nistration, but we're held to a pretty tight thing.

CHAI RMAN TAYLOR: It’'s a totally different standard. It was favor
di scl osure because of the quasi-judicial nature of their duties
and the ... yes, Senator Ellis?

SENATOR ELLIS: To the Conm ssioners | would just sort of - |eads
us into the whole subject of why we're dragged in here today and
yesterday had a lot to do with charges floating around that you
all maliciously or intentionally or through effect are out to get
ACS or run them out of business or ruin themfinancially. Can we
just bring it all here in the public and have you respond to
those charges that | think have sort of pushed these conmttee
hearings yesterday and today?

SENATOR CONDERY: M. Chair, if | could just respond?
CHAI RMVAN TAYLOR: Yes.

SENATOR CONDERY: We're not here - this hearing is not here for

ACS or &Cl. | think nost of this tine’'s been taken up by other
utilities from Fairbanks, from Chugach Electric. | mean we’re not
focused on one thing. | think that’'s another thing, if sonebody’s

trying to put some words or why we're here | don’t think that's —
that’s not ny intention or nmy — the reason I’ m here.

CHAl RA\OVAN THOWVPSON: W' re not here for ACS or GCl either.
CHAI RVAN TAYLOR None of us are, but 1’'Il guarantee you there's

been enough noney spent on |obbyists and other attorneys and
other folks floating around here just by GCI and probably about

the sanme amount by ACS, that it's certainly — it certainly
indicates to ne that the Governor has a very strong reason for
calling this special session and, for the life of nme, I'mstill
trying to figure out why, other than the horror stories | Kkeep

hearing that you people are circulating, which anmazes ne that
you’' re doing that but..

SENATOR ELLIS: So, M. Chairman, ny question and the ability of
the Comm ssioners to respond | think is just as legitimte as
fishing trips and catching king sal non.

CHAI RVAN TAYLOR: Go ahead. Well |1 don’t know, not if you're
filing reports on it, it isn't. But go right ahead. | think your
guestion’s real legitimte, Senator Ellis, and |I didn't nean to
denean it in any way. Conmm ssioner, go right ahead.
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SENATOR ELLI S: Thank you.

CHAI RVAN TAYLOR: Senat or Donl ey?

SENATOR DONLEY: Well | was just...

CHAI RVAN TAYLOR | wasn't sure what the question was, but if
he. ..

SENATOR ELLIS: Yes, | wanted to give the Conm ssioners an

opportunity to respond to the charges flying around that the
Comm ssion has taken sonme sort of inappropriate action through
intentional action or affect of their actions trying to harm ACS
as a business operating in our state.

UNI DENTI FIED MALE COM SSIONER: |I'Il take a first crack at it.
|’mcertainly not offended by it because that's why we're sitting
in this position and I was going to hear allegations |like that.
But |’ve been around far too long to try to sit in a position
like this and not keep ny objectivity. If |1 did not have ny
objectivity, I would recuse nyself fromthe process.

SENATOR ELLI' S: Thank you.

COWMM SSI ONER STRANDBERG. | will speak next. | was honored to be
asked to serve and | hold the duties and our obligations very
close to ny heart. | am both - | amin the business of being a
deci si on naker of making decisions on a record that — of solving
problems and certainly | never cane into this wth any
preconceived notions or any |eanings for any one of these
conpani es that are before us.

CHAl RWOVAN THOWPSON: Go ahead Pat .

COMM SSI ONER DEMARCO. |’ m a scientist by training and ny interest
in nost cases that cone before me are that our decisions and our
orders be very well docunented so that if there were a need to
reexam ne them they have the basis of our orders well defined in
witing in plain English. This has been a chall enge as you m ght
i mgi ne when you have a full docket. The other concern is that
the consuners, or our silent participants, be protected because a
lot of times they are not at the table. The PAS can only
represent a fraction of the issues that necessarily could be
raised if we had the public. I’m sure you have heard so many nore
of the general public in these proceedings than we often get in
the case before us. The average small business spends 25 to 30
percent of their operating costs on utilities - necessary utility
services. W hear fromvery, very few of themin our proceedings.

SENATE JUD COW TTEE - 80- June 13, 2002



And if you talk about being concerned for those who are
intimdated by any of these procedures, ny concern is for the nen
in the street and the wonen in the shop who have no clue that
this is going on and that our proceedings and the utilities
before us affect their daily life. So, yeah, | conme to it with a
bias for the small business custonmers, for the residential
custoners of the state, not for any particul ar conpany.

SENATOR CONDERY: Did you go on this fishing trip?
COW SSI ONER DEMARCO Me?
SENATOR COWNDERY: Yes.

COWMM SSI ONER DEMARCO: You don’t want me around trying to fish and
ny husband will testify to that. |I do fish on occasion, but

SENATOR CONDERY: But you didn't go to fish up...

COWM SSI ONER DEMARCO No, and | nust tell you, | forgot, | did
attend the ATA Synposium as a speaker. They paid for ny travel
and ny hotel, but |I paid for the rest of it and | didn't pay for
t he bouquet of flowers that | received for ny birthday.

CHAI RVAN TAYLOR Just to get back ... Wi invited you on this
trip?

CHAI RAOVAN THOWPSON: | don’t renenber. | think it was — | think
the contact was from GCl. | renenber talking to Lisa about the
fact she was going to be there too, but | don’'t renenber. | think

it was probably GCI that called ne first. And I'd |ike to answer

CHAl RMAN TAYLOR: From Dana or one of the other...?

CHAI RWOVAN THOWVPSON: It was probably Dana. It was probably either

Dana or Jimy Jackson — Dana Tindall. 1'd like to get a chance to
respond to Senator Ellis’s question and give Conm ssioner Smith
one as well, which is I’ve never had any intention to harm or
particularly benefit any conpany. W’ve explained, | hope in

enough detail so fol ks can understand what the process is we have
here and we all understand the inportance of the process. It’s
just the fact that there’s so nmuch testinony and so much
controversy about the way we do business | think underscores how
inportant it is that we be fair and we make every effort to be
fair and | don’'t have any particular bias and as | said |
certainly have no intention to harm any particul ar conpany. I
don’t know if Comm ssioner Smth wants to respond to that
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question as wel | .

COM SSIONER SMTH: |'m not here to harm any conpanies. | would
like to be here to nake sure the conpanies have a fair chance of
surviving, especially when they' ' re conpeting with each other. 1I'm
not here to harm anybody. |I’m here to make deci sions based on the
record, that's it.

SENATOR ELLIS: So you would say that ACS and GCI have been
treated fairly by the Comm ssion?

COMWM SSIONER SM TH:  Yes, based on the record that they have
presented to us.

SENATOR ELLI' S: Thank you.

SENATOR DONLEY: | want you to know, M. Chairman, | just fee
like I should say I went on a trip to see the Red Dog M ne | ast
year and we were hoping to go fishing, but we didn’t get a chance
to and, | don't know, | also feel like |I should nention that |’ve
known Bernie and Patty for years and that | consider themfriends
of mne. So |l feel alittle unconfortable with all of this.

CHAI RVAN TAYLOR: Well, | do too. That’'s why | went through the
questions to see if anybody had any because they're held to a
different standard than you and | are and it's a significantly

different standard because of the quasi-judicial nature of their
wor k. And, several tinmes, both fromthe utilities and from the
conm ssioners thenselves we’'ve heard that this is a difficult
line to determine and | think there are concerns there. | think
they’'re valid concerns when we find the Conm ssion itself going
out and recruiting assistance from the very people that have to
stand before it and then insisting that those people need to
respond to this legislature in a certain fashion. | think that is
probably epitom zed by what happened in the |egislative process
this last year. The small utilities were very concerned, and are
very concerned, and there are deadlines and docketing and other
things that were supposed to have been done three years ago have
not been done. And when you start participating in the political
process, then you do subject yourself to that sanme political
exam nation and | think that’'s a fair exam nation, no matter how

far that needs to go. | appreciate your candor in responding.
I’11 appreciate receiving a copy of each of those filings that
you have made and | — yes, Senator Cowdery?

SENATOR COWDERY: Yes, |I'd like an answer — this here. | have

heard, and of course runors are pretty rapidly [indisc.], have
there been any recommendations recently or in the past from
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either inside or outside the Commssion to replace the Chair
before the four-year ternf

CHAI RMOVAN THOMPSON:  That’s sonething you should probably go -
it’s been the subject of discussion anongst the Comm ssioners and
| suggest you ask sonebody ot her than ne.

SENATOR COADERY: [’ |1 just ask you directly. Do you know of any
of that type of discussion?

CHAl RWOVAN THOVPSON: There was di scussion of that issue.

SENATOR COADERY: |'’m not doing this to enbarrass you. |’m just
aski ng.

CHAI RAMOVAN THOWVPSON:  Yes. | think | answered you twice, sir. |
wasn't very clear.

SENATOR COWDERY: Ckay.

CHAI RMAN TAYLOR: | don’t know what that neans but |I’'ll just start
at this end. What are we tal king about here?

COM SSIONER SMTH.  Well, there were discussions anongst the
Conmi ssioners of how to, at least in discussion form how to
resolve the issue before we cane to this hearing. If we could get
sonmet hing resol ved within our own Comm ssion, hopefully we would
just have — not a hearing.

CHAI RVAN TAYLOR: Was that put in any kind of draft fornf

COW SSIONER SM TH: There were sone drafts circulated. That’s
correct.

CHAI RMAN TAYLOR: Do you have a copy of any one of thenf? Could you
provide us with a copy?

COM SSIONER SM TH: | probably wuld not because it was
confidential. It was neant to only be circulated for discussion
purposes. | guess you can arrest me. | can tell you the gist of
it. I'd be happy to do that. The gist was again, to try to
resolve these hearings and get finality within the sunset bill

And there were three things in there that were basically tal ked
about. One was to extend us for at |east a year, possibly two
years, with a new admnistration and a new |l egislature to revi ew
the situation so that we renove ourselves fromthe sunset trials.
The reason for that — the main reason for that — is not for the
Comm ssioners, it was for staff. It is very difficult for staff
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to have this uncertainty that they have know ng that possibly
they are going to be out of a job 14 nonths — 13 nont hs, whatever
the tine is.

SENATOR CONDERY: | know t he feeling.
CHAl RMVAN TAYLOR: What el se was di scussed?

COM SSIONER SMTH: And let me finish up with the staff part. |
worked in private industry pretty nmuch all of ny life except for
this last two and a half, three years. W have an extrenely
talented and very dedicated staff and it’s very difficult to find
staff to replace when sonebody |eaves. So that, | think, is the
main reason in doing this. The second thing was, | personally,
and ot her Conm ssioners have different opinions, but | personally
did not have a problem of having an oversight conmttee that was
non-parti san and non-industry to cone in here and |ook at our
busi ness procedures. W’ ve had them before. W’ ve had — NRRI cane
in here and did it. W had a legislative audit. Each tinme we did
it, we |earned sonething. We inproved. So | don’t have a problem
W do our job good. W work hard. W do a good job. So, | don't
have a problem putting that on the table to say. And the third
thing was to rotate the Chair and that..

CHAI RMAN TAYLOR: Who was that correspondence to be addressed to,
or that draft to be given to?

COM SSIONER SMTH. It was addressed to the Conm ssioners and
addressed to the Governor if the Conm ssioners would agree to it,
but it wasn't going to go out wthout the rest of the
Comm ssioners agreeing to it and they didn't.

CHAI RVAN TAYLOR: Let ne just ask. You had certainly agreed to it
and worked on this draft as you said, Conm ssioner. D d you?

COMM SSI ONER ABBOTT: No.

CHAI RVAN TAYLOR: And since you were being replaced as Chair in
this thing, I don’t imagine you agreed with it. Conm ssioner?

COM SSI ONER STRANDBERG | agreed with some parts of it. |
thought that, at this tinme, | had to weigh the consideration of
what effect this sunsetting would have, not only on the
Comm ssion but on industry and what | was weighing was really
whether if we were able to nake some changes wthin the
Comm ssion we wouldn’t |ose our talent but we [indisc.] mght be
able to avoid a disruptive process here because, you know, it
really does - it really is affecting the work process and,
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indeed, with Commi ssioner Smth | was quite concerned about
retention of staff because it’'s very hard to get good people and
to keep them even under the best of circunstances. So those were
the issues | was weighing but I — in the end, | did back off from
it. But again, it's an internal deliberation wthin the
Commi ssion. It's a proper thing to do to consider what we m ght
be able to do to assist in the particular circunstance we are in
right here and it’s a deliberative process.

CHAI RMAN TAYLOR: Changing the Chair was seen as at least a
partial solution or a solution that m ght be offered?

COWMW SSI ONER STRANDBERG. Wl |l that was one of the considerations
her e.

CHAI RVAN TAYLOR: Ms. Demarco?

COMWM SSI ONER DEMARCO It’s difficult when you have a coll egial
group of people who have constraints on the circunstances in
which they may all sit down and tal k about things. Any tine you
have three or nore Conm ssioners together in a room it’s
considered a public neeting and, except for adjudicatory
del i berations, we have restraints upon that. Sonetinmes in order
to have a discussion go forward, you float a trial balloon and
circulate it in witing as an internal draft nenorandum for
pur poses of discussion anong the Comm ssioners. It didn't get al

the way around to all five Conm ssioners before it left the

Comm ssion. And | regret that the thing ever was remanded to
witing and I’msorry that it has caused grief and aggravation in
these quarters. To nme, it is necessary sonetines for the

Comm ssioners to talk anong each other, especially about natters
that have to do with pending |egislation and other such things.
Unfortunately, our attorneys have advised that such Kkinds of
di scussions are a public matter and nust happen in a public
neeting. How to have a coll aborative process with five people -
and three of themtogether constituting a public neeting is very,
very frustrating. And | don’t know that you have those kinds of
constraints. You have caucuses of all sorts. W have this Public
Meetings Act and we try to adhere to it to the point of pain and
this is one of those points of pain. I did not and would not sign
such a thing.

CHAI RVAN TAYLOR  Well, how mnmuch Ilonger are you wth the
Conmi ssi on?

COWMWM SSI ONER DEMARCO. My term officially expires at the end of
this nonth.
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CHAI RVAN TAYLOR And what are your pl ans?

COM SSI ONER DEMARCO | am naki ng prudent contingency plans. |
have requested reappointnent in formal witing by a letter to the
Governor in January and | await his disposition.

CHAI RVAN TAYLOR: Are you actively pursuing the job of Director of
Sci ence and Technol ogy?

COW SSI ONER DEMARCO | became aware that Jame Kenworth has
announced his retirenment. | have inquired. | have not done
anything further about it. | was a candidate for that position
bef ore.

CHAI RVAN TAYLOR: And that position is still open, isn't it?
COMM SSI ONER DEMARCO. It has not been posted.

CHAI RMAN TAYLOR: How did you conme to Al aska? What brought vyou
her e?

COWM SSI ONER DEMARCO. The very short version — ny husband’ s pl ant
cl osed and he had a buy-out from General Mtors and said he was
going to Alaska for the rest of his life fishing and if | wanted
to cone we’'d get nmarried. [Laughter] The process invol ved | ooking
for a job in Alaska from Connecticut, which, as you m ght
imagine, 1is extrenely difficult given the circunstances of
Al aska. The Al aska Sci ence and Technol ogy Foundati on position was
posted in the Wall Street Journal. My son sent nme the ad. | sent
in an application. | cane here three different tinmes for a
vacation and twce for interviews. By the second visit, | was
sure | would never leave. In fact, the tine | cane for a vacation
| extended ny stay by 48 hours twice, so that the conpany that |
was working for asked ne if | planned to cone back and | told
them only long enough to resign, which I did. W drove here
| eaving via Pittsburgh on Labor Day of 1995 — arrived here just
before the frost and | applied for the Anchorage Econom c
Devel opnent Corporation position, [indisc.] and | got that
position and there we are.

CHAI RMAN TAYLOR: Who was on the board at that tinme?
COW SSI ONER DEMARCO. OF t he AEDC?
CHAI RMAN TAYLOR: Um hum

COM SSIONER DEMARCO | believe the Chairman was Max Lowe,
Carpenters, Phil Thingstad (ph), Denise Owens, Ernie Hall, M
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Ni ckel s (ph), M ke Brady, Ron Duncan, Lee Gorsuch, Jan Fredericks
and Mayor Mystrom There had been sone changes in the board over
the tinme | was there.

CHAI RVAN TAYLOR And when you were recommended to the Governor
for the position you currently hold, was M. Duncan one of those
recommendati ons al so?

COW SSI ONER DEMARCO. | believe | had a | ot of recommendati ons.
did not |obby for this position and | told all of the people who
talked to nme, which included M. Gordon from Fairbanks, whom I
have never nmet, that, you know, in fact | would consider it. |
did not |obby for the position. I was honored to be asked and
|’ ve been honored to serve, not the |east of which because these
peopl e are wonderful colleagues. It has been a good experience to
work with them

CHAI RVAN TAYLOR: Did you understand ny question though?
COW SSI ONER DEMARCO:  Yes.

CHAI RVAN TAYLOR: So M. Duncan was one of the people recomendi ng
you for the position?

COWMM SSI ONER DEMARCO: | believe so but | didn't ask himto.

CHAI RMAN TAYLOR: This draft we were tal king about of a letter to
the Governor calling for the changing of the Chair — did you have
a di scussion about that wth the Chair?

COW SSI ONER DEMARCO | di d.
CHAI RMAN TAYLOR: And what was the substance of that discussion?

COWM SSI ONER DEMARCO | found out that she had received it after
| had been away at |unch and | apol ogi zed that it had gone out of
the office.

CHAI RMAN TAYLOR: Under oath, that’s all that you said? That’ s al
t hat took place?

COWM SSI ONER DEMARCO. | don't know. | think I was crying at the
time so | don't renenber exactly the entire content and |
consider it privileged discussions — discussions wthin the
Comm ssion to be privileged and that woul d be one of them

CHAI RVAN TAYLOR Wwell, 1'm shocked about this and from Senator
Cowdery’s question that — apparently several, at |east three of
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the nmenbers here felt that the Comm ssion could be inproved by
rotating the Chair and if we’'re | ooking for solutions to problens
within RCA and how to benefit and help this Comm ssion, if
rotation of the Chair is sonething that at |east three of you
believed m ght be beneficial, | would certainly hope that you
would — that you would reaffirmthat statenent if, in fact, that
was seen as one possibility.

COW SSI ONER DEMARCO. And we have to be clear to you. This was a
docunent put forward as a discussion tool, not as an expression
of opinion or affirmation. | did not signit. It was not signed -
as | explained to you, a point of discussion that we w shed to
have that we could not have with five people in the room

CHAI RMAN TAYLOR: No, | understand that. Al |I'’mtalking about is,
it was obviously seen as a matter that should be discussed and it
was put in draft formand if, in fact, rotation of the Chair on a

nore frequent basis than every four years — | amtaking this from
the positive aspect, not from the negative, that sonething was
attenpted that never occurred. I’mlooking at it as to how we can

best assist this Commission in being a better Conm ssion in the
future and if rotation of the Chair on one or two or three years,
as opposed to the current four year rotation, is sonething that

sonme of you as Comnm ssioners believe is a good idea, | would hope
you' d share that with us other than just say, well it’s sonething
we discussed but since we never signed it, it doesn’'t nean
anyt hi ng.

COWMM SSI ONER DEMARCO. The di scussion didn’'t go far enough to have
an opportunity for resolution, so | don't think it’s appropriate
to talk about it.

SENATOR DONLEY: Instead of trying to dive into sone internal

thing - because | would feel the same way. If | had a discussion
with you Senator Taylor, you know, that was, you know, off the
record to explore a concept, | wouldn’t want to go through the

full details as if it was an idea that | was fully endorsing. But
we could discuss it as a theoretical idea towards the sunset
issue that's before the Committee, | would think and | woul d. ..

CHAI RVAN TAYLOR That’'s what I'mtrying to get back to.

SENATOR DONLEY: ...and not ask people, you know, any particular
conversations they had but, on the other hand, | think it would
be appropriate to have their opinion whether they thought
rotation of the Chair was a good idea or not.

CHAI RVAN TAYLOR: That’'s what 1. ..
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SENATOR DONLEY: ... sound fair to other nenbers of the committee?
| mean is that a nore ...?

CHAI RVAN TAYLOR ...because rotation of the Chair has not been
mentioned by any of the witnesses so far and if it’s sonething
that you guys had at |east contenplated or thought about a little
bit, whether it canme to fruition or not, | nean do you think
rotation of the Chair is a good idea on a nore frequent basis
than every four years?

COWM SSI ONER DEMARCO. | said | hadn’t thought about it.
CHAI RVAN TAYLOR: You don’ t?
AN UNI DENTI FI ED COW SSI ONER:  No.

CHAI RVAN TAYLOR You think a strong Chair that continues to sit
is better? More consistent and all that?

COMM SSI ONER STRANDBERG. |'m not sure that |’ve seen enough to
conme to that conclusion. | believe that the Comm ssion really has
wor ked very well and we do have a very solid Chair now. | believe
that time will tell and | don’t think we’ ve given us enough tine.
| want to be really frank in explaining to you — the reason why |
considered that option was to resolve a political issue. | think
the current Chair is functioning very, very well. | believe we
have, you know, good relations but our relationships between
Comm ssioners are continuing to evolve also. | think we should
give it sone tine.

CHAI RVAN TAYLOR: Commi ssi oner, how do you feel about rotating the
Chair?

AN UNI DENTI FI ED COW SSI ONER: More frequently.

CHAl RWOVAN THOVPSON: |’ d probably say the sane thing as Patty,
which is | think it’s not sonething | thought about enough to
express an opi ni on.

CHAI RMAN TAYLOR Did you have a strong opinion on it when you
found the letter was being circulated that m ght go the Governor
asking for your resignation as Chair?

CHAIl RMOVAN THOVPSON: Not about that aspect of the letter but |
did have a strong opinion about the letter.

CHAl RMAN TAYLOR: And what was that?
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CHAl RAMOVAN THOWPSON: The way that the oversight committee was
explained in the letter, as | recall, had our operations reviewed
by representatives of industry and as | testified earlier today,
| think that’s inappropriate to have fol ks who have cases pendi ng
in front of us trying to help us revise our process. | am and |
remai n, open to suggestions about how our process can inprove.
|’ ve explained, very carefully in testinony how we’ve done that
in interactions wth industry and how we’ ve continued to involve
NRRI, which is a consultant that works lots of the regulatory
i ndustries nationwide to help us inprove our processes. But |
don’t think that an industry oversight comrittee is the right way
to do it.

COW SSI ONER ABBOTT: | think it was a wise decision to make a
strong Chair. | think four years is an appropriate tinmefrane to
do that. | have no problemw th the Chair whose sitting there. A

nore rapid turnover is going to cause nore turbulence within the
staff and staff is going to end up |looking forward to the changes
or what mght cone down. | think a four-year is entirely
appropriate. Bernie?

COM SSIONER SM TH: First off, on the oversight commttee that
was drafted, it was nonpartisan and non-industry people, and it
was based on non-regulation. In other words they would have no
authority over the regulation or our decisions on regulation and
it would be just to |ook at our business procedures to inprove
wi thin our agency. So, it wasn't any industry reconmendation that
| came up — maybe sonebody out of the University - or NRRI is a
good one for nme and I have no problens with it Senator Tayl or.

CHAI RVAN TAYLOR: What about rotating the Chair?

COM SSIONER SM TH. Rotating the Chair? | have the greatest
respect for Nan. She is a very intelligent person. She's a
wor kahol i c. She works probably night and day but in this case, |
think a rotation of the Chair is not a bad idea because she has
so many duties, especially with the FCC and ot her commttees that
she’s involved with and al so having the adm nistration portion of
this plus the dockets that she’s on. | think rotation of the
Chair is not a bad idea.

CHAI RMAN TAYLOR: The Chair decides, apparently, from earlier
testinmony, all contracts?

COMWM SSIONER SM TH: No. That’'s not true either. The Chair - if
it’s under $5,000 she has the right to do that...
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CHAI RVAN TAYLOR: But has that been the case in [indisc.] that you
voted you voted on?

COMWM SSIONER SMTH: | know | voted on sone contracts that were
issued in public neetings, | know that.

CHAl RVAN TAYLOR: Maybe — let ne rephrase the question. Are there
contracts of which you are aware that were greater than $5, 000
that you never voted on?

COMM SSIONER SM TH: | don’t know.

CHAI RVAN TAYLOR: You don’t know or you don’t recall or ...?

COM SSIONER SMTH: | really don’'t know. | nean if there was, it
wasn’t shared with ne. | want to make one other point here and
that’s on the letter that she wote to you. It kind of inplies —
and you have inplied it yourself — that it’s the Conmm ssion that
agreed to that letter and that’s not true.

CHAI RVAN TAYLOR She clarified that.

COM SSIONER SM TH: | know but you said a couple of tinmes, and

she’s the one who wote the letter. | personally don't agree with
the process that she has laid out in that letter. |I am going back
to the attorney general’s [indisc.] and Jeff Landry’ s summary
that was issued in "95 - 94 that basically says we have the

di scretion to carry our business on as is and toward the end, you
m ght have to nmake arrangenents to sunset, but | disagree that we
are going to put industry in a box and basically not do what
needs to be done in a tinely manner. | don’'t agree with that at
all. So, I just want to make sure that letter was not part of -
whet her all of the Comm ssioners agreed - you d have to ask them

CHAIl RMAN TAYLOR: Even when the Chair doesn’'t apparently sit on
every single three-person group, doesn’t the Chair make the
assignnent on all of the cases?

COW SSI ONER SM TH: Onh sure.

CHAI RVAN TAYLOR: So knowi ng how fellow Conmm ssioners may or nay
not view a particular subject, that’s a trenendous power that the
Chair has, isn't it? Wiat about travel? Do you all travel about
the sane? Do you all go...?

COM SSI ONER SM TH: W’ ve had a very strict travel budget and we

do travel. There’s a traveling - | comrttee neetings -
conferences once a year and | rotate with Bernie and Patty. W
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do, you know, we travel. Actually, two years ago in our budget we
asked for a higher travel budget just because of that reason so
that the Comm ssioners could get out especially not only in
visiting with other state’s regulatories and also within our own
state to places that we could see.

CHAI RVAN TAYLOR: Part of the concern that | have, and | think
has been expressed, is that once this Comm ssion was started,

just three short years ago that, with the exception, | guess, of
you Chair Thonpson, there was very little know edge or expertise
of regul ating tel ephone conpanies, regul ati ng el ectrical

conpani es and so on.

COWM SSI ONER DEMARCO: | did work for the Connecticut Comm ssion
for a nunber of years and | worked for the Connecticut Muinici pal
Electric Energy Cooperative for five years. | was a |oaned
executive by themto a conpany that | was serving [indisc.].

CHAI RVAN TAYLOR So you had sone background in the electric?
COWM SSI ONER DEMARCO. About 12 years.

CHAI RVAN TAYLOR Did you have background in sone wutility
managenent ?

COWMM SSI ONER STRANDBERG. Only as an engi neering desi gn consul tant
but nothing in the regul atory...

CHAI RVAN TAYLOR: Nan, you’ ve worked there for how | ong? You were
a staffer over there for a long tine.

CHAI RAMOVAN THOWPSON: No | wasn’t a staffer. My background is as a

practicing attorney and that’s — 20 years ago | graduated from
| aw school and have been probably half the tine in private and
half in public. | served once before on the Public Uilities
Comm ssion for 14 nonths, | believe, and you may recall because |
think you were in the legislature at the tinme of the controversy
with Tim Cook. As | conmtted to the legislature when | was
confirnmed, the day that the Suprene Court ruled that the job
wasn’'t mne, | left and went back to the practice of law 1’ ve
had - when | was in private practice represented utilities at

various tines during that 20 years.

CHAI RVAN TAYLOR But you didn’t have any particular background
either then in utility managenment ?

CHAl RWOVAN THOWPSON: Wl |, as you know, because you practiced | aw
for many years too, Senator Taylor, is that you learn a | ot about
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your clients’ business when you represent themand | had clients

who were different types of utilities - telecomrunications
utilities, refuse utilities, | did some work for a nunber of
utilities. One of the private firnms | practiced with had many
utility clients. | had in fact practiced in front of the

Comm ssion for several years at the tinme, years ago when |
practi ced.

COM SSI ONER ABBOTIT: The only thing | ever regulated was a
fighter aircraft, Senator, but | don’t know, | guess w thin about
six nonths or something |like that after | canme on to the
Commi ssion | went to a one-week training program back in Chicago
and that was part of the drill to try to get us up to speed. Sone
of the others went to, what is called, Canp Nara (ph) for a
coupl e of weeks.

CHAI RMAN TAYLOR: Bernie had already answered that question and |
appreciate all of your answers but people have testified
repeatedly that it took awhile to get everybody kind of up to
speed in the background of these very technical matters. Have you
had a chance to go to any other schools because that was
sonething I was concerned about ?

COWMWM SSI ONER ABBOTT: | didn't request to go to any of the other
schools for a nunber of reasons. One is | ampretty busy where |
am and, you know, going away — to go off to a one-week, two-
weeks, stuff I|ike that gives you a great background but it
doesn’t give you that experience as sitting there working stuff
at your desk and we're here. So I do not feel that | have been
slighted as far as ny ability to go to training or the
opportunity to go to other training.

CHAI RMAN TAYLOR: The point | was trying to nmake was that as we
contenpl ate some changes, and there has been al nbst unaninous
testinony that the ARECA tinelines are sonething you’ ve
conprom sed with and agreed upon and that others say nmay have to
be in there. Sone are tal king about an oversight commttee, as
you nentioned in your letter, a proposed draft to the Governor
It just seenmed to nme that since there is such a |evel of
sophistication in this field, that maybe we al so need to consider
the level of training and expertise and background. If we're
going to rewite this thing, naybe we need to rewite it so that
you end up with — nmuch like we do at the G| and Gas Comm ssion
and we have great argunents about who is a down-hol e engi neer and
who isn’'t a down-hole engineer, maybe we need people with nore
expertise and background in these fields so that they won't take
so long and maybe we also need a bigger travel and training
budget too at the sane tine.
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CHAl RAMOVAN THOWVPSON: A bigger travel and training budget we
woul dn’t turn away. | think it’s inmportant to note that one of
the ways we try and use our travel noney efficiently as a state
agency is to bring experts in. That way we can have all of our
staff and all of the Comm ssioners have the benefit of training.
W’ ve done that on several occasions. On the tel ecommunications

field we hired soneone. W hired, |I’m enbarrassed to say, Arthur
Andersen to cone up and do our rate case training that we all owed
menbers of industry to attend also. So we’'ve tried — it would be

great to have nore of a travel and training budget. There's no
doubt. But we’ve had, just because folks haven't traveled to it,
doesn’t nean they haven’t gotten it. W’ ve provided opportunities
here as wel .

SENATOR CONDERY: | would like to nmake you go through — you know
when we tal ked about a possible conflict of Nanette going to a
| odge with her famly. Even though she paid, we don’t know if she
paid retail or what, but 1'd just like to ask each one of the
menbers of their thoughts on if you had had that opportunity,
woul d you have went or do you think of rethinking it?

COMWM SSIONER SMTH.  well, | would say - | don't know if |
woul dn’t have went to that fishing lodge but | would have
definitely — if Senator Stevens’ called - the NRR staff had
called nme and said I really want you to introduce yourself to ny
t el econmuni cati ons person, | would nake every effort to do that.

Maybe not go to that particular fishing | odge but...

SENATOR COWDERY: But you didn't need a vacation to get that
i ntroduction, you would have tried to use other nmeans to get that
i ntroduction?

COM SSIONER SMTH: | don’t know that Comm ssioner Thonpson
t hought it was a vacation either.

SENATOR COADERY: Well, she took her famly, that’'s why | say
that. WIlI, what do you think of that?

COMM SSI ONER ABBOTT: As Bernie said, if Senator Stevens office
calls and says that they want to go — whether Senator Stevens

office or Senator Miurkowski’s office or your office — calls ne
and says you ought to go fishing this person and see if you can

hook up, | would certainly do that. Wether 1'd go out there to
— knowing I was going out to GCl’s | odge or not, well, that would
be a tough call, | would probably say no, but I"'mnot telling you

right nowthat I"’'mcomitted to that.

COWM SSI ONER STRANDBERG. That’s a tough call. You all know the
Senat or Stevens’ connection is inportant and it really helps the
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state when we are able to relate to these people. As far as, you
know a, an invitation to go out to the fishing lodge, | think I'd
have to agree with Conm ssioner Abbott on, that would be a tough
call for me. [END OF TAPE]

TAPE 02-39, SIDE A

COWM SSI ONER DEMARCO Senator Stevens likes to have people from
Washi ngt on experience the real Al aska and naking arrangenents to
neet with people in an environment that’s conducive to that
woul dn’t surprise nme on his part. Again, it is very difficult to
say no to Senator Stevens because he’s so generous to the state
and is so commtted to having people understand Alaska. It would
be very hard to nake that decision. | think all the ramfications
woul dn’t immediately occur to nme, it would occur to nme first,
Senator Stevens is trying to get this person here and we want to
accommodate them and worry about the rest of it later and | think
that’ s exactly what Nan did.

CHAI RVAN TAYLOR: Well that would be true if, in fact, that’s who
invited her. It isn't. Her testinony is that she was invited by
Dana and, at that point, finds out that Lisa is going to be there
and it would be a good opportunity to nmeet and work with her
Dana initiated that, isn’'t that correct?

CHAl R\MOVAN  THOMPSON:  Alnost. Wien the initial - when the
invitation was originally extended, it was nmade clear to ne what
the purpose of the trip was and | was able to verify that

i ndependent|y.

CHAI RMAN TAYLOR: So, as | said, Dana calls you, or contacts you,
and lets you know that this would be a good opportunity to neet
with Stevens’ staff, right? That's how you find out about it,
then you confirmit later by making another call.

CHAl RAMOVAN THOWPSON: | wanted to meke sure that it was - the
opportunity that had been represented to ne to be available and
that the request that had been extended through her was actually
being made - that there really, there was reason for ne to
believe that this was sonmething that Senator Stevens’ staff was
reconmendi ng happen, that | neet with her and talk wth her about
t he Al aska Tel econmuni cati ons Act.

CHAI RVAN TAYLOR: So it wasn’'t a call from Senator Stevens or his
office to you that initiated this, it was a call from Dana who
asks you to go and says that Lisa is going to be there. You then
confirmed that with subsequent phone calls, right?

CHAI RWOVAN THOVPSON: That’ s correct.

CHAl RMAN TAYLOR: Ckay, so it isn't Ted Stevens calling up and
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sayi ng let’s get t oget her as everyone has answer ed.

Unfortunately, | think it’s a difficult decision ethically. 1It’s
one that we’'re going to have further information on and we can
di scuss later, | guess. It’s a long ways of water under the

bridge, as far as |’m concerned. W' re supposed to be here to
find out what’'s happening to RCA and whether or not these people
are properly insulated fromthe types of conflicts that can occur
in a small state like ours where we have a close relationship

with these people. I think we ought to discuss these things
openly as we have and | appreciate very much your candor on this.
But is that necessarily, and that’s why | had a |egal opinion
drafted on it, is that necessarily sonething that we should

consider in |egislation? Should we provide the comm ssioners
with some greater |evel of safeguards and standards for that
pur pose, much like we do with judges. For those tines when you
sit as judges, shouldn’t you have the sane kind of protections
that we provide judges with? And so | appreciate that discussion
very much.

CHAI RVAN TAYLOR | do have a concern about the question of email.

And | have one exanple here that was provided to us. And
basically - well maybe | should just hand this to you and you can
explain what this one’s all about. Because | don’t understand
why, fromny inpression, it appears as though the person sending
the email is a Jennifer Robertson who works for RCA. Excuse ne,

let’s back this thing up, Robin Boyson, who works for RCA GCC
and Ms. Boyson is indicating that she “was reviewing this filing
with Lori and she suggested that you m ght want to know that ACS
recently has been restricting their TLS bandw dth availability.
In two different filings they basically made 1.5 unavail able as
wel |l as 20 and 50 kbps. Though we are actually glad to see nore
available at the |ower |evels available to custoners, we thought
you should be aware of the trend.”

[ 1 ndisc.]

CHI ARVAN TAYLOR: My concern is it appears from that enail that
we have a staff person sending what nay be proprietary
information wthin these filings, if these filings are
confidential, and indicating to the conpetitor that they should
be aware of these trends. How do you sign up for that service?

CHAI RWOVAN  THOMPSON: Senator, there’s nothing in the filing or
this email that indicates that its proprietary information at
all. I will certainly check.

CHAI RVAN TAYLOR: That’s my first question is, is that proprietary
information within those filings or are they confidential ?

CHAl RWOVAN THOVPSON: | would believe, | don't - | wll be happy
to go back to this particular TA file, the reference is a TA
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nunber, so that indicates to ne that this is a tariff filing, and
that this is an instance of a staff person, Robin Boyson,
comuni cating with Jennifer Robertson via her GCl enmil address,
but a |ot of people do. | don’t know where she works, | don’t
know Jenni fer Robertson. And |I’m assuming that the information
that she is sharing with her is public information. The terns
and conditions, the type of information that’s here, two
different filings, the filings that they nade would be public.
The would be public record avail able to anybody who conmes to our
office to request a copy or who collected the information over

the internet. |If it’'s sonmething that’'s filed with us, a request
for rate increase, that’s public information. And what she’s
describing here are terns and conditions that describe services
that they have. | would be happy to verify, and | can by
reference to this TA nunber, what it is that you are talking
about. But | am confident, know ng Robin Boyson to be a person
of integrity, that she is not sharing confidential information
with sonebody from another conpany. That would be cause for
serious, certainly cause for concern for nme, if that’s happening.
But | have no reason to believe, based on what you showed ne,
that it is. It looks to ne that she’s giving her information

about sonething that’s already under public records.

SENATOR CONDERY: But why woul d she do that? What was the purpose
of giving this information if it was?

CHAI RMOVAN THOVPSON: Because of the standards by which we review
- as | explained, when we're looking at filings by a utility
conpany in a conpetitive environnment, one of the standards for
reasonabl eness, rather than requiring themto submt the pricing
information that they normally would have to submit in support of
a request to make a particular offering, we |ook at what the
mar ket says, we use as our standard of reasonabl eness whet her or
not it’s within the range of prices that other people are
offering the sanme services for. So we’re not knowi ng anyt hing
nore about this than what | read right here. That’'s what she’s
doing, she’'s giving this other person an indication of what the
mar ket information is and what type of standards she’'s going to
be applying when she evaluates the filing to nmake her
recommendation to us. | would be happy to submt, to pull this
file, and submt an explanation to the conmttee in witing.

CHAI RVAN TAYLOR Her second paragraph, it sounds as though Ms.
Boyson is a staff person and she is a staff person who apparently
makes recommendations to you, as conm ssioners, on cases -
pendi ng cases. Her concluding sentence of paragraph two is, “At
this point I would have to recommend suspensi on of that aspect of
the tariff, pending clarification.”

CHAI RMOVAN THOMPSON: What she’s doing is communicating with the
utility about - and this is again - before this has cone to us in
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a TA neeting. | can verify that by |ooking at the dates, and I
have the dates it was acted on when | get back to the office, but
this type of comrunication is the one that staff regularly has
wth any utility that has a tariff filing pending. Robin is
trying to understand the terns of it and she’'s telling the
utility what her recomendati on m ght be. What she sees when she
reads that’s going to cause her concern in her recomendation to
us and she’s providing an opportunity for the utility to clarify
or consider changing that termin order to avoid a suspension.

SENATOR CONDERY: Do you, just following up on this, do you advise
ACS of any GCI trends or have you ever did that in your office?

CHAl RWOVAN THOWPSON: | don’t personally because | don’t handl e,
don’t see these TA filings, they are processed by staff unti
they cone to a recormendation. But | amcertain that staff would
do the same thing.

SENATOR CONDERY: They do that, too?

CHAI RWOVAN THOVPSON:  Yes.

SENATOR CONDERY: They advi se ACS of the trends of GCl?

CHAl RAMOVAN THOMPSON: | woul d feel confident that would happen
And | would happy to go back and try and dig out an exanple of
that if that would be help you, Senator Cowdery.

SENATOR CONDERY: That woul d be hel pful, | would appreciate that.
CHAl RMOVAN THOWPSON:  Pardon ne, | didn’t understand.

SENATOR CONDERY: Exanpl es or copies of where they did that.

CHAI RMOVAN THOWPSON: Ckay. I'Il add it to ny list.

CHAI RVAN TAYLOR That would be probably done the sane way,
t hrough an email .

CHAI RWOVAN THOMPSON:  Yes. CQur staff uses emmil to conmunicate a
| ot just because people are away - it’s just an easier and nore
effective way and that way we have a witten record of what the
comuni cati ons are.

SENATOR COADERY: Who is the records custodi an of RCA enumil s?
CHAI RVAN TAYLOR: Or do you have one?

SENATOR CONDERY: Or do you have one?

CHAI RWOVAN THOVPSON: We have a records custodian for the agency,
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| don’t know that it’s any different for enmil. W have a
records and filing section that keeps track of all the paper that
goes through the agency.

SENATOR CONDERY: They’'re stored sonmewhere el se?
CHAl RWOVAN THOMPSON: | don’t know where the emnils are stored.

CHAI RVAN TAYLOR: | think the question had been asked earlier,
maybe |'m wong, has there been, to your know edge, any attenpt
to erase or delete email?

COW SSI ONER DEMARCO: No. [ ndisc.]

CHAI RVAN TAYLOR What |I'm talking about is enmails that are
communi cati ons between the Conm ssion and ot her parties.

COM SSI ONER DEMARCO. | f you |l ook at the very top line, where it
says subject, it says “For the Milsheet.” That would say to ne
that, you know, this was entered by the staff person into the
docket records for that date. Every day, we have posted on the -
| don’t know, it goes on our conputer, the mailsheet for the day,
which is every docunent that cones into this agency which is
pertaining to dockets. If, for exanple, you nmake an electronic
ruling on a notion and say yes we grant you ten nore days to get
in your answer or yes we accept your late file thing as you
requested. The person who nakes that ruling, either a paral egal
or staff nmenber or the lawer, will put a note like this in the
file saying, you know, posted to this docket on the nail sheet, we
made this ruling tel ephonically, here’'s the email transcript so,
it beconmes part of the docket record. It |ooks |like that’s what
she did with this enail.

CHAI RVAN TAYLOR: So this one is part of the docket record?

COM SSI ONER DEMARCO Yes. It says for the mail sheet and the TA
nunber. So | would presune that that’s what this was.

COWM SSI ONER SM TH: Wen the TA's actually cones to us for
approval, we would have a packet for that TA nunber and it would
have emamils that were sent back and forth to try to get
information back fromthe utilities. So that the TA's -

CHAI RMAN TAYLOR: So the TA's a Tariff -?

COMM SSIONER SM TH: Tariff action. So we get the information that
we need to nake the decision. And that’s one of the few tines
that our advisory staff actually gets to talk directly to the
industry to work out the differences and get the information so
that we can nake the proper decision. Once it is suspended as
you heard before it goes into a docket and it gets nore difficult
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for our advisory staff to conmunicate back and forth to industry.

CHAI RVAN TAYLOR From the judicial aspect, [indisc.] we go
t hrough that ex-parte discussion again. As you indicated, | do
all my own email, too. |I'msitting there and I’ mtypi ng away and
| get some spamand | delete that stuff and then |I type away and
| send a little nmessage back to a friend. And then | do another
thing and it goes to the secretary or sonebody to type up. Not
all email correspondence goes on this nmail sheet, right?

CHAl RAMOVAN THOWPSON: It does if it relates to a docket, and
that’s why she has a TA nunber referenced here. It was probably
off the mail sheet that the ACS | egal departnent got this.

CHAI RVAN TAYLOR Say | type up and say, ‘Conm ssioner Denarco,
| ove to take you lunch, see you over at the Cook at noon’ and |
send that to her at 10 o' clock. And she cones in and says, ‘H
Robi n, yeah great, neet you at lunch.’” That one does not go on
the mail sheet, does it?

CHAl RA\MOVAN THOWVPSON:  No. It doesn’'t relate to a docket.

CHAI RVAN TAYLOR: Right. Like the comrunication that you had with
all the wutilities about what mght happen wth them in the
future. That wasn’t on a docket, was it?

CHAl RAMOVAN THOVPSON:  No.

CHAI RVAN TAYLOR: Was that done, sone of it, through email ?

CHAIl RMOVAN THOVPSON:  Probably. | renenber comrunicating with -
| communi cated with ATA and their representatives via email.

CHAI RVAN TAYLOR: Woul d you provide that to the commttee pl ease?

CHAl RWOVAN  THOMPSON: Sure. And like | said, | think what |
comunicated in that form would probably be very simlar to
what’'s avail able, and they’ re probably still up, it says flashing

sunsets highlights or sunset updates or sonething, on our website
that’s got current infornmation about the process that the agency
was goi ng through.

CHAI RVAN TAYLOR Let’s go back to about the time the special
session was [indisc.]. Senator Halford, do you have a question?

SENATOR HALFORD: Well, it’s a different topic. Going back to the
letter a year ago, it took apparently eight or ten nonths before
there was a neeting that you participated in by tel econference to
try and decide what to do with the noney. It sounds |ike you said
only a couple of nonths ago that you actually were in that
t el econf erence.
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CHAl RWOVAN THOWPSON: Only a coupl e of — pardon ne, what?

SENATOR HALFORD: It sounded |ike awhile ago you said it was only
a couple of nonths ago that that tel econference on what to do
with that study occurred?

CHAl RWOVAN THOWPSON: As best as | recall, yes, we received a
comuni cation from the Departnent of Adm nistration about that.
And, like | said before, | think they’'re the — that’s the best
pl ace to focus your questions about...

SENATOR HALFORD: Who do you recall being in that tel econference?

CHAI RAMOVAN THOWPSON: Wel |, Jim Duncan was in it. | think Larry
Wal sh, who’s al so in Departnment of Adm nistration.

SENATOR HALFORD: Were you the only nenber — the only person on
t he Conmi ssion side?

CHAI RAMOVAN THOWPSON:  Yes.

SENATOR HALFORD: Was it all Departnent of Adm nistration people,
or Governor’s office, or anybody from outside the state
governnment, or what?

CHAI RMOVAN THOVPSON:  Nobody from outside of state governnment, |
don’'t renmenber anybody from the governor’s office about
participating in the call.

SENATOR HALFORD: |I'm curious how it took so long to get
everything going on this study.

CHAl RWOVAN THOWPSON: | wish | could answer your question, Senator
Hal ford, but | can’t, I'’msorry.

CHAI RVAN TAYLOR: On the study, does the Conm ssion support it?

CHAl RAMOVAN THOWPSON: | think it'’s a good — well, let nme just
start over here - | think it’s a good idea to get advice about
what policies should be inplemented within the state to encourage
the goal s of affordable tel econmunications statew de.

CHAI RVAN TAYLOR  Shouldn’t we have that information before we
proceed to draft statute |aw concerning your Conm ssion on those
very subj ects?

CHAl RWOVAN THOWPSON: | don’t think that that’s necessary, because

t he question asked by the study tal ks about policy in general, it
doesn’t talk about whether or not we should have a regul atory
agency to help regulate tel ecommunications. As | said before,
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the legislature’s authority to nodify our enabling statute is not
limted to sunset years.

CHAI RVAN TAYLOR That isn’t the question. The question is,
shoul d or shouldn’t we have the information available to us, the
study that you support, shouldn’t we have that available to us
before we draft | egi slation that may very well af f ect
t el ecommuni cati ons? Because we’'re tal king about tinelines within
whi ch you have to do things that could be sonmething that has a
significant effect. | don't know, | don’t do tel ecomrunications.

CHAl RWOVAN THOWPSON: | think it would be a good idea to get and
consider advice before you draft legislation that affects
t el ecomruni cations. | agree.

COM SSIONER SM TH: But | mght add, | agree with that also, but
to tie that into the sunset | think is kind of illogical. |1
believe, if you want to tie it into sonething, give us a year

give us two years, and then have the study, have this oversight
commttee, and then have that information conme back to you. But
to put the industry and our staff in a position that they

perceive, | don't personally perceive it that way, but they
perceive that is a difficult decision to nake if we start |osing
peopl e. Qur industry starts — investors start dropping out who
invest in the industry. So, | think it’'s a conproni se;

| egislation is a conpronm se nost of the tine as you well know.
Gve us a chance to get the sunset out of the way, get these
studies done, get this oversight commttee, if that’'s what you
decide to do, put it in there, and let’s get on wth our
busi ness. [Indisc.]

COW SSI ONER STRANDBERG. | ndeed. W can oftentimes make changes
within the enabling statutes. It may well be that there are
things that come up with that report that we could, with the
letter, we could inplenent new regulations wthout changing the
statute, we don’t know that.

CHAl RWOVAN THOMPSON:  Your snall water and sewer regs project is
probably a good exanple of that. It may be helpful to explain
what that’s all about and how that m ght respond to sone of the
conment s yest er day.

CHAI RVAN TAYLOR From the testinony we have, if you have the
ri ght banker show up next to your subdivision - that you and the
|l ocal folks paid to put in a water system unregulated by this
Comm ssion - decides then to file an application wth the
Comm ssion and the Comm ssion junps through hoops for about two
or three years trying to figure out how they can then regul ate
that and provide him with that water. That’ s the testinony we
hear d. And then we find out that half the water and sewer
systens in the state aren’t regulated, but arbitrarily the other
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half are. And there doesn’'t seem to be any distinction between
who gets regul ated and who doesn’t. Maybe you coul d explain that
one for us.

SENATOR ELLIS: M. Chairman, is that the Ed Gasser testinony
fromyesterday? |Is that what you're referring to?

CHAI RMAN TAYLOR M. Stancliff.
UNI DENTI FI ED SPEAKER: Oh, M. Stancliff.

COM SSI ONER STRANDBERG As a matter of fact, | wanted to
directly address that. I did nake sone copies of the actual
Crinmson View order. And | did give that to your assistant there,
and | nade copies so, if you wouldn’t mnd, could you distribute
this packet? And in as nmuch as | am the docket nmanager for the
smal | water regul ations project that we have going right now, and
| just happen to have been the docket nanager for that Crinson
View project, | thought it would be good to talk you through this
really quickly, maybe from a slightly different perspective. I
wanted to express to you that we inherited that docket from the
APUC, and so it was one of the first dockets that we got when we
hit the ground running. And I’'ll be the first to say that, as an
engineer, | didn't have a lot of regulatory experience and | read
the statute and you know our statute right now is certainly not
perfect. Cearly, the outfit had nore than ten people and really
did comply with what our definition of what a public utility is.
But the reality of the situation is that many, many of these

smal|l systens are - we don’'t know about them and they're in
oper ati on. Some of them work well, sone of them don’t work so
wel | . W hear about sonme of them in our formal conplaint

pr ocess. But the net effect is that we went through a process
with the Crinmson View people and the adjoining utility wanted to
create a slightly larger utility and have centralized facilities,

whi ch, as an engineer, that seened reasonable to ne. Vell, we
went through a long process and it becane clear that the two
groups just didn't want to co-exist. And in the order, we

basically declined jurisdiction because what happened is they got
into argunents with a lot of other issues and it really becane
clear that the public utility issue was only a small part of
that. It was early in our tenure. That was about our first year.

So, | think our decision worked. You know, they were able to go
forward and settle their problens and not have a regul atory yoke
around their head. And maybe it did take us a little bit too
l ong on that, to cone to that realization, but again we were just

comng into being a conm ssion. Since that tine, we have been
working with a nunber of small water systens and the concept of
exenpting honeowners - honeowner associations from our

regul ation, even though they may conply with the definition of a
public wutility, we've talked about that a lot wthin the
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comm ssion. In fact, there’' s been at |east two cases where we’ ve
done just that in the recent past. And our reasoning is we want
to make sure that the rate payer is really protected but we want
to let these people go do their business without a regulatory
yoke.

Otentines, | characterize our jurisdiction and our power, if you
will, with a great big shovel in gardening where you can nove big
nounds of dirt, but when you just want to tend around a snall
flower, it’s kind of hard to use that big shovel. Cdearly there
is a - we've cone to the grave realization that we have to use
that power with great restraint.

CHAl RVAN  TAYLOR: Addi tional testinony yesterday was that
Representative Ogan had filed legislation and that legislation to
deregul ate was pending and that the comm ssion, through the
adm ni strati on, basical ly negot i at ed a resol ve W th
Representative Ogan that you hadn’'t made up your mnd yet about
what size of water and sewer utility - water utility | guess this

is - that you wanted to regulate, that that was still kind of in
the mx and that he then withdrew that bill upon the order of
declining jurisdiction comng up. And that was the testinony; at
| east, | stand corrected if sonmebody thinks it was different.

COWM SSI ONER STRANDBERG \%% best recol | ection of our
deliberations was | believe that we heard that there was
| egislative viewing of this. But in our deliberations, truly, we
were | ooking at this, scratching our heads and you know it’s this
big shovel in a garden, we were really feeling that and seeking a
way to equitably — to equitably reach a decision that would
benefit those people. | think that’s where we were at in our
del i berati ons.

CHAI RVAN TAYLOR | just wanted to |l et you know what all he said.

COW SSI ONER STRANDBERG. Since that tine, there’'s been a federal
act, the Safe Drinking Water Act of 1996. Sone would call these
unf unded mandat es wher e there’s significant tightening
restrictions on basic water quality for all of our water systens
and these homeowners’ associations fall under this federal
mandate. And not only is the federal governnent going to require
strict water testing, but they're also going to require that
these wutilities, small associations, conply wth technical,
manageri al, and financial standards neaning that they’'re not only
going to tell them you nmake the water good, but they' re going to
tell them how to do it - and their hamrer is that they’ ' re com ng
down t hrough Al aska Departnment of Environnental Conservation with
revolving loan funds, and if they don't conply with the basic
standards, the noney doesn’'t cone. And so we assune that these
small utilities are going to conme under the yoke of these federal
prograns. W have instituted a notice of inquiry and we, on our
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own actions, have begun a process to develop reasonable
regul ations so that we can allow these organi zations to continue
to nake water for their residents and to have appropriate yoke -
very, very light yoke, or no yoke at all — depending on if we can
work it out so that the public’'s protected. Anyway, this order
02-04 in it also considers whether to exenpt honmeowners

associations conpletely from our regulations. W' re seeking
inquiry on that. And | think this is an exanple of how the
comm ssion is growing and maturing in our thought processes and
realizing just how big that damm shovel really is. So you have a
copy of this order right here.

COWM SSI ONER DEMARCO You're also eligible to comment on our
docket s. Any nmenber of the public, and if you have opinions
about that that you think would be valid or helpful, we'd be
happy to hear from you.

CHAl RMAN TAYLOR: Conmi ssioner Demarco, that would be nobre than

the blind trying to lead the blind, | guarantee you. | appreciate
the depth of work you obviously put in on that file, it’s an
i ncredi ble opinion. But, in essence, you guys just haven't nade

up your mnd about whether you're going to regulate or not
regul ate and what sizes you're going to regulate. Are you kind
of waiting for DEC to figure out what they're going to do and
then you guys will kind of figure out what you re going to do on
this?

COWM SSI ONER STRANDBERG W& have made our mind up on two early
cases where we | ooked at specific circunmstances and did agree to
exenpt . Now we’'re seeking to see if we can widen that into a
regul ati on and resol ve that issue.

CHAI RVAN  TAYLOR Are there further guestions for t he
Conmi ssi oners?

SENATOR DONLEY: | had a couple real quick. Yesterday there was a
di scussion - and | forget who nentioned it - about the regulatory

charges that go on consuners’ bills and that not all - | got the
i npression, okay - that not all consumers were being charged the
bill for that. D d | msunderstand that sonmehow?

CHAI RMOVAN THOVPSON: The utilities, | guess | don't renenber the
testinmony exactly, but the way the statute reads, and the way the
obligations are, the wutility is required to remt it. e
calculate the anmpunt that they each owe based on their gross
revenues, the standards are different depending on the industry -
for electricity, it has to do with the anount of power. Anyway,
we figure out based on the nunber of hours our staff spends and
they keep track of that in-house, to allocate the agency costs
according to these different standards anongst the industries.
They can charge the custonmers, and nost of themdo, put it on the
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bill as a separate line item regulatory cost charge. If they
want to pay it elsewhere, they can but the ..

SENATOR DONLEY: But are all wutilities doing that? Are there
small utilities that are being regulated that aren’t charging?

CHAI RMOVAN THOVPSON: Now | understand. There’s an exenpt - sone
utilities are exenpt under 711, because they're...

SENATOR DONLEY: When you say 7117

CHAI RMOVAN THOVPSON: 42.05. 711 has the standards for exenption.
For exanple, it is a matter of policy, the |egislature decided
sone years ago that nunicipally-owed utilities did not need to
be regul ated because there was enough input and protection for
consuners through that public process. Uilities can vote to
beconme deregulated. | can renenber - we just did Tatitlek, there
was an election up on the North Slope for a tel ephone conpany
recently. Any tine the consuners - and there are standards and
statutes for what the votes have to be and to nmake sure that the
ballots are delivered - they can decide, as nenbers of a
community not to have — as utility rate payers - not to have that
utility regul at ed.

SENATOR DONLEY: But are there any that are regulated that are not
participating in paying for the cost of the regulation?

CHAl RWOVAN THOMPSON: No. | think that the issue raised yesterday
was cost allocation in dockets and sone suggested that we weren’t
al l ocating cost when we could. s that what you' re talking
about ?

SENATOR DONLEY: Uh, yeah, | think that was part of it.

CHAI RWOVAN  THOMPSON: Ckay, and that was M. McPherren’s
testi nony. Recently, we have tried to get our old accounting
records cleaned up as well and, in closing old dockets, there are
sone that were many years old where the parties didn't have fair
notice for the Comm ssion’s incurred costs. The one that | can
think of as I'm sitting here had to do with the acquisition of
the utilities in Fairbanks. At the end of any case, we |ook at
our costs and we allocate them If the utility is already paying

regul atory cost charges, we absorb the cost. In other cases,
where a party may represent the public interest, we also
sonetimes absorb the cost. In several recent cases, because the
dockets were so old, we felt like it wasn’t fair to send sonebody
a bill for thousands of dollars after the fact, we also agreed to
absorb the cost. But generally, when we close dockets, we go

back and | ook, and by costs in this case | nmean things |ike court
reporter fees if there was a hearing, or any special travel
expenses incurred. | think that was why the bill was so high in

SENATE JUD COW TTEE - 106- June 13, 2002



connection wth the Fairbanks proceeding because, again, it
wasn't us, it was the previous comm ssion, so that tells you how

old the bill was, flew to Fairbanks had had hearings on that
docket . But we charge the cost of our - the cost that we can
fairly allocate and document and collect them from parties who
don’'t pay regul atory cost charges. |If they're already paying it,

we figure they' re paying their share already.

SENATOR DONLEY: So, | think |I feel | got ny question answered. |
want to nmake sure that there is nobody out there that is using
the services of the Conm ssion that isn’t part of the statutory
schene for paying for these services.

CHAI RMOVAN THOWPSON: Right. In things like - there are a lot of
unregul ated utilities that, for exanple, do PCE filings. Well,
they wite a check, every tinme they send in their PCE filing. W
bill them Many of those are small utilities, owned and run by
the community, and they' re not economcally regulated, so they
don’t pay RCC but they pay for us to process their filing.

CHAI RVAN TAYLOR Let ne just follow up on that for a mnute.
42.05. 254, right? And you cited us to (d)?

CHAl RMOVAN  THOMPSON:  711(d). 42.05.711(d), is the exenption
provi si on.

CHAI RVAN TAYLOR: Where the 711 cones in, I'mnot in on that one,
| guess. |'mon 42.05.254. Wat |’ mcurious about is, how do you
di sregard (a) because (a) specifically says, ‘An exenpt utility
shall pay the actual cost of services provided to it by the
comm ssion.” And, in fact, the APUC had done that. And those
| egi sl ative words are shall, they're not you may do it.

CHAl RWOVAN THOWPSON: | think | just explained, in response to
Senator Donley’'s question, that we do that on a regular basis
when there are specific services we perform for unregul ated
utilities, they pay the cost.

CHAI RVAN TAYLOR But you're not doing that in all instances
because that’s the testinony we had from staff yesterday.

CHAI RWOVAN  THOVPSON: | don’'t believe that’s exactly what she
sai d. | believe Ms. MPherren’s testinony was that she had not
recently been involved in our adjudicatory deliberations and she
wasn't fully aware of that. If - 1 wuld like to have the
opportunity to ask — I don’t know off the top of ny head - |

don’t have in front of ne the statute you re reading from
Senator, so | can't really respond to the question and | would
like to have the opportunity to ask the AG if there are other
statutes that apply as well before | answer your question. | was
tal king about a different statute.

SENATE JUD COW TTEE -107- June 13, 2002



CHAl RMAN TAYLOR: The reason | was the question is because it had
been raised in discussions and in testinony yesterday and | know
for a fact that Fairbanks didn’'t pay. Tlingit-Haida, on their
electric dispute, didn't pay. And both of those were very
expensive matters. Sonebody had to nake the decision; |I’m going
to enforce this law against this group, |’mnot going to enforce
this law against that group. And if the |egislature says shal
pay, I'd like to know where the discretion comes on the part of
you as <chair or the conmmssion itself to arbitrarily make
deci sions anmong who's going to pay and who isn’t going to pay.
And if you need the Attorney Ceneral to assist you on that, that
woul d be fine too.

CHAIl RAMOVAN THOWPSON:  Actually, 1'd like to look in the statute
too. But, in Fairbanks, the utility that purchased the Fairbanks
utilities are economcally regulated and do pay regulatory
charges. You heard from one of them today, Golden Heart
Uilities.

CHAI RVAN TAYLOR: Before they were purchased, wasn't there a case
that they were not charged for?

CHAl RWOVAN THOVPSON: Why don’t you just answer?

COW SSI ONER SM TH: | believe it was - FMJS was one of the
parties and...

SENATOR DONLEY: |'msorry, what is FMJS?

CHAI RWOVAN THOVPSON:  Fai rbanks Municipal Uilities Service.

COM SSIONER SM TH:  That was the actual Fairbanks Minicipa
Uility Comm ssion, which was an armof the Cty of Fairbanks and

they sold the system to Golden Heart Fairbanks Sewer and Water
And there was a question about whether or not they should absorb

costs and, to be frank with you, | don’t recall - | think there’s
actually two separate statutes where you go back and forth
between those. | think that we just need tinme to respond to -

CHAI RWOVAN THOVPSON: |’ d be happy to | ook up the orders. you said
the [indisc.] case and that Fairbanks case -

CHAI RMAN TAYLOR: And the other was the Tlingit-Haida - that was
U94-002, the Gty of Fairbanks was U96-114. And basically,
because the decision was nmade not to nmake any attenpt to have the
non-regul ated industry contribute to the budget, all of those
that are regulated had to subsidize that cost as against their
utility ratepayers. |1 don't know why that was being done. And
that was the reason for the question.
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CHAl RAMOVAN  THOMPSON:  Senator Taylor, 1'd like to have the
opportunity to |l ook up the order and review the record conpletely
so | can provide you with a good answer to your question. | would
be happy to do that in witing.

SENATOR DONLEY: 1'd |Iike to know that too, because | want to nake
sure that my constituents aren’t paying for services received by
sonebody el se. | think they're paying for the services they
receive, but they' re entitled not to have to pay for sonebody
el se to get the services.

CHAI RMAN TAYLOR: Senator Donley, that’'s exactly the subject that
came up three years ago when we created this RCA, that tel ephones
were paying nore than electric wutilities, who were paying
different from water and sewer, and that we ought to keep track
of that and that’s why | think the MS was created, wasn't it?
So you could keep track of times and who was spending it on what
case.

CHAl RWOVAN THOMPSON: That was one of the reasons the MS was
creat ed.

CHAI RVAN TAYLOR: That was one of the reasons, the other of course
was tinelines, as we’ve discussed. But did either of you have a
comment on that question of subsidizing these non-regulated. You
wer e kind of noddi ng your head -

COW SSIONER SMTH: | was just going to nmake the sanme couple of
corments that one of them made about the PCE program and our
staff does non-regulated PCE requirenents. | just wanted to |et
you know that that has happened.

CHAI RVAN TAYLOR So the PCE kicks in. But apparently these two
didn't, and so if you can follow up with us on that and just |et
us know how cone because it is a point that was raised earlier
about are we’'re doing it one way or another and we ought to be
consistent. However we're going to do it, we ought to do it the
same way. Go ahead, Senator Donl ey.

SENATOR DONLEY: On these streamlining process issues that have
come up over the last couple of days, we talked a little bit
about the reduction in discovery. The other two itens that | had
some notes on were focusing on Kkey issues, trying to Kkeep
extraneous issues out of these rate cases, and al so, sone sort of
definitive tineline so that all of the parties know that unless
sonething gets done by a certain tine, they’'re not going to be

happy wi th what happens, | nean, so that everybody has a stake in
getting the thing resolved within a certain anount of tinme. [|’'m
really interested in these. | strongly understand it’s better to

have a good delayed decision than a pronpt bad decision. |
understand that concept but at the sanme tine I'd like to explore
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this kind of possibility, as we're going through the sunset
process here, of how to streamline that process. W talked a
little bit earlier today about limts on discovery. Wat kind of
limtations did you institute on discovery and that process?

COM SSIONER SMTH: W told them they could have, in that
particular case, they could have two rounds of discovery wth
thirty - discovery and thirty interrogatories, thirty productions
and thirty interrogatories. And to conment on your thing about
tinelines - one reason | don't mnd the tinelines, and | think
they m ght be helpful to us, is that part of that process is that
if we’ve got a statute behind us, it’s harder for people to argue
that we’'re pushing too hard for discovery when we've got a
statutory tinefranme that we nust conply wth. So, that really
doesn’t bother nme at all, that tineline, and we can just push on
and it’s going to inpact the other parties but that’s fine, it
gets everybody.

UNI DENTI FI ED MALE COM SSIONER: It's so well defined, | nean |
agr ee. You called it a negotiation, which it probably was,
there’s nothing wong with negotiations, truly. And it serves

t he purpose of forcing the parties to adhere to the tineline. And
it also forces our staff and forces us to nmake deci si ons. So,
think that's a good thing.

SENATOR DONLEY: Do you have any suggestions about this idea of
focusing on the key issues? W heard a lot a |ot about that
yesterday where the parties would try to put a |lot of extraneous
issues into cases, slow the process down for sonebody’ s

advant age, whoever perceived it. Do you have any ideas about
t hat ?

CHAl RAMOVAN THOWPSON: | think sone of the procedures that have
been used in the court system we’ ve done in a couple of cases,
sonetimes with success and sonetinmes not. And that’s holding

pre-hearing conferences that require the parties to cone forward
and identify the issues early in the case. Senator Taylor wll
tell you too, it nakes you think your case through and figure out
what’s really inportant early. And | think that’'s a good
practice. That’s a process we talked about in the bench and bar
conference that we had with industry about ways to inprove our
processes a couple of nonths ago. And that’s sonething we’ve
tal ked about internally instituting, having regular pre-hearing
conferences after a TA has been suspended within a regular
interval and then having one of the items on the agenda be
identifying issues early so the parties will know what it 1is
they’ re supposed to be litigating.

SENATOR DONLEY: And obviously, from our point of view, to craft

sonething like that in the statute, we’'d need sone gui dance about
what cases that would nake sense in and what small little cases
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you don’t have to go through that process on.

CHAI RWOVAN  THOVPSON: Ri ght. There’s a lot of small utilities
and snmall cases that appear in front of wus, and we’'re very
consci ous of making our processes so conplex that we're going to
keep people away that need help. And you' re exactly right in the
significance of nmaking the processes appropriate for all the
types of cases that we handl e.

COMM SSI ONER SM TH: Another point is that it’'s a bit confusing
within the industry of stipulations and we have a bench and bar
think that cleared up sonme of that. If the industry can get
toget her, conpeting parties and stipulate, that’s a very good way
to handle that. O course now, you ve got to have the staff, in
this case the PAS, to be able to handle this kind of work — the
piles and piles of information so that they can get ready to
stipul at e. But that is something that’s been brought up by the
industry and | think it’s sonething that we’'re working on to try
to have the ability to do that.

COWM SSI ONER ABBOTIT: | did hear about one of — a due process
problem that we had and that was one of those was mne again.
What | was doing was trying to get to where we could reach an

agreenent with the utility on their rates wthout having to go to
a hearing, without having to go through all the [indisc.]. They
give us their filing, we work through the filing and work out an
agreenent with them And the problemwith that good idea, if we
had made it, it was a great idea - the trouble is we ran into a
couple of spots where we just couldn’t agree. So, then it says
okay now we've got to have a hearing and do all this and they
cane rolling in and said, due process, we've got to have cross-
exam nation of the staff and all this other kind of stuff. Wat |
had done is | just pushed that a little too hard trying to get to
finish there and | didn't nmake it, but that's a process that |
think we need to be perfect. And I don't know if there's any way
we can wite statute or regulation to get us closer to that and
not butt up agai nst peoples', the parties', due process in there.
If there's a way, that's a big help. You know. It's just |like M.
Gordon was tal king about. W need to be able to talk to staff and
work this through. W can keep to them a little longer with a
reasonabl e assurance that we can get to a finality within the
staff, then once we turn it |loose fromthe staff, then the staff
has to stay out of it and once it becones, you know, turn it over
t he public advocacy section and all that, then, staff has to stay
out of it.

COWM SSI ONER  DEMARCO Al so, you have to careful W th
stipul ations, because we had a case recently where the parties
stipulated to a whole bunch of issues, and then there were a
nunber of others that were litigated during a case. W issued an
order with a focus on those issues that had been litigated. W
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didn't deal too thoroughly wth the ones that had been
stipul ated, because they weren't contested during the case.

The custoners had issues with sone of those stipulated matters
that could not be raised during the stipulation and we had to
reconsi der and open it and do a whol e bunch of stuff afterwards,
because the custoners had weighed in on sonething after the fact.
This is a problem we find quite often - is the custoners don't
get involved until the effect of the whole thing is over and |
don't know whether it's because the notice process is as good as
it could be or it could be because people just aren't - you know,
they're all running around running their lives. Uilities aren't
the top issue on their agenda. So, situations have to be exam ned
pretty carefully and justified substantively in the order, even
if they are accepted as stipulations. W want to make sure that
everybody involved knows what's going on so it'’s a ness
soneti nmes.

SENATOR DONLEY: One of the drafting problens we've encountered
when we've tried to set deadlines for RCA action before APUC
action because what's the penalty, what's the deterrent? | nean,
okay you've got to get done in two years. Wiat happens if it
doesn't get in tw years has always been the nost chall enging
pr obl ens.

[ GENERAL NO SE]

COWMM SSI ONER ABBOTT: | guess the thing is we have to sit in front
of you |ike today.

CHAI RVAN TAYLOR: Because you ve been through three different
adnonitions — or anendnents just on Chugach alone. So, | nean
that doesn't cut it. In fact, Senator Donley and | had
| egi sl ati on pending the |ast couple of years on how do we get the
Suprene Court to issue orders and have worked very closely with
Dana and others there to try and inprove that process. They have
now set up their own internal tinelines and | think are getting
better at it. Wth judges, we don't pay them If it's nore than
six months that they've had it under advisenment, they have to
file an affidavit to get their paycheck and, if they can't file
the affidavit, they don't get paid. If we are serious about these
tinelines, and if you're serious about ARECA and serious about
the ones they put in on the House side, let's put sonme teeth in
it. If it's over six nonth, it's, you know, you've been assigned
it and you haven't been able to get to a decision, yet, you don't
get paid. It acts as a very significant notivator to try and get
t hings resolved, both on the part of the Conm ssion and, | would
think, on the part the parties, if you start enforcing the
di scovery rul es.

SENATOR DONLEY: | guess | could ask for your suggestions. W're
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goi ng back to Juneau in a couple of weeks here it | ooks |ike and
|'"d appreciate any guidance you all could give ne on those kind

of questions we've been going through here. |'d appreciate your
t houghts on them There have been chall enges we've faced on them
for over a decade, | know, but 1'd like sone ideas on how to

reasonably craft sonething along those Iines of things you think
woul d hel p you.

CHAl RWOVAN THOMPSON: W' Il think on it.

SENATOR ELLIS: W may provoke a no per diem for |egislators who
don't get their business finished. You mght want to be carefu
with that.

CHAI RVAN TAYLOR: You m ght want to figure out who made them | at e.
We could all assess the penalty on sonebody on the third fl oor.

SENATOR DONLEY: [Indisc.] reserve.
CHAI RVAN TAYLOR Did you have any further questions?
SENATOR DONLEY: No.

CHAI RVAN TAYLOR Just to clarify, | have asked you, and |'m not
sure if you said yes or no, if you have a draft of a letter you
were sending to the governor, |I'mrequesting a copy of it.

COW SSI ONER STRANDBERG. | said no.

CHAI RMAN TAYLOR Ms. Demarco, | was talking with you about a
conversation you had where you said you were in tears. |'m going
to make a suggestion that that conversation was a threatening one
and that...

COWM SSI ONER DEMARCO It was not a threatening conversation. It
was a frustration on ny part.

CHAI RMAN TAYLOR: Did it not involve discussion of your future?
COW SSI ONER DEMARCO:  No.

CHAI RVAN TAYLOR: Wuld you like to elaborate further or do you
wi sh to keep that one, as you said earlier, confidential?

COW SSI ONER DEMARCO | was enbarrassed and one of the ways |
being enbarrassed is that | cry. | don't want to el aborate any
nore or you'll find the experience in your |ap.

SENATOR DONLEY: If we get into the phone war battle issue, I'd

| i ke sone guidance from you all about - do you have an on-goi ng
docket on this issue that we heard from yesterday on this node
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that seens to be the root of this problem sonmehow? Are we
al l oned, under the Adm nistrative Act, what are the barriers that
we have in discussing that?

CHAl RWOVAN  THOMPSON: I don't know whether it's under the
Adm ni strative Act...

SENATOR DONLEY: Any tine you' ve got a judicial question under
consi deration, you' ve got limtations about who you can talk to.

CHAIl RMOVAN THOMPSON: We don't discuss open dockets wi th anybody
but each other or staff or the parties if we're in a setting
where all the parties are present.

SENATOR DONLEY: So, there nmay be sonehow a | egal barrier between
you all and us, a legal barrier. It's not your fault; it's not
our fault. It's just part of the rules that the courts have
adopted in dealing with those kind of issues as a quasi judicial
body on trying to explore the nerits of the sonme of the testinony
we heard yesterday on structuring, this nodel and sone of those
i ssues that we have been seeing in the press too.

CHAIl RMOVAN THOVPSON:  Yes. There would be. We'd be happy to — |
can provide you with a record of the case so far. | don't know
how deep that one is. If that would be helpful, we can tell you
where we’ ve gotten so far but we can't discuss any of the issues
that are currently pending on the docket.

SENATOR DONLEY: GCkay, so that's one of the reasons | have to
restrain nyself from asking you about sonme of the testinony
yesterday because | thought we mght be running into that
pr obl em

CHAI RVAN TAYLOR: Not hing prevents this Conmm ssion fromrevisiting
on its owm - that issue - sua sponte - you can take it up, you
can nmake a decision that that nodel is a nodel that does not work
and that whole nmatter becomes resolved, doesn't it? The
litigation beconmes noot.

CHAl RWOVAN THOMPSON: The issue of choice of an appropriate nodel
is still pending before us.

CHAI RVAN TAYLOR: That's what | neant. Since it is still pending.

CHAl RWOMAN THOVPSON: W don't have to do it on our own. It's
al ready before us. The parties have ...

CHAI RMAN TAYLOR: If it's already pending, you could take that up

and nake that decision and thus the issue being litigated would
be noot, wouldn't it?
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COM SSIONER SMTH: It’s in our hands right now W' ve taken it
up.

CHAI RMAN TAYLOR: | know, but it's also being litigated at the
Suprene Court |evel.

CHAl RMNOVAN THOMPSON: That's a different issue. That's the burden
of proof issue that you' re tal ki ng about.

SENATOR DONLEY: | know 1've said this before, but | do have
anot her issue. Earlier, when we discussed how you all work anong
yoursel ves, which of course to lawers is always fascinating
because the Suprene Court - sane issue, right? At what point do
the justices - you know - do they talk one on one? Do they talk
as a group? Could you give nme a little nore insight on how the
Comm ssion is functioning now? | nmean how do you all handl e that
when you get to that decision making point.

CHAl RAMOVAN THOWPSON: | think the answer might be different for
each of us so, | suggest that you ask folks differently, but at
| east on cases where |'m docket manager, | work, | have a
paral egal to support nme in that endeavor to make sure that when a
case is ripe for a decision, it's brought for decision and all
the rel evant docunents are put in a packet that we all get before

the adjudicatory neeting. | try and read through the record and
the notions, the briefs both ways and think through what ny
decision is going to be. And then, | don't generally talk to
peopl e before the adjudicatory — the other Conmm ssioners or the
adj udi catory nenber about - neeting about what ny recommendati on
mght be. | tend to give it to the whole group at the sane tine

and then we discuss it.
SENATOR DONLEY: Do you have like a panel of three?

CHAI RMOVAN THOWPSON:  Usual Iy, for efficiency purposes, we al
kind of sit there, even if it's not your docket, you're sitting
through the discussion and sonetinmes participate. You have the
opportunity and sonme Comm ssioners do regqularly and sone don't
regularly to read everything that's going to be discussed. You
just can't vote if you're not on the panel but there's
participation in the discussion sonetines.

SENATOR DONLEY: So if you're the person who has that docket, it's
al nost like something | could relate to nore and how a court of
appeals would work, a nultiple menber court of appeals. That's
kind of |ike whoever is in charge of the court of appeals assigns
witing the case to a particular justice. So, it's sort of I|ike
you’ ve been the justice assigned to wite that decision.

CHAl RA\OVAN THOWPSON:  Exact 1 y.
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SENATOR DONLEY: Then at that point, once you ve got that, then
you show it to the other nmenbers and they either like it or don't
like it. They comrent on it, make suggestions?

CHAl RAMOVAN THOWPSON: It gets circulated. It’'s - you know -
probably nore often staff drafts than Conm ssioners and the - al
orders after they're drafted get reviewed by the paralegals to
make sure they're in the right format and citation formats, and
all that, the AG looks at it for witing style. Again, we’ ve
tried to inprove the quality. One of the things that’s inportant
for us to do in all our decisions is to explain why and how the
deci sion can be supported by the record and that's what the AG
does says you didn't explain that well enough, you know, | don’t
want to have to defend this one if it gets appealed and sends it
back and it gets nore reasoning added and then it gets circul ated
and every panel reads the order, puts in the edits they want to
into it or not and signs off or not. If they don't agree, they
can wite a separate opinion or a dissent.

CHAI RMAN TAYLOR Thank you.

COMM SSIONER SM TH: A | ot of that happens during adjudication and
poi nts that are brought in adjudication can change panel nenbers

m nds and people may cone in with one set idea. In adjudication,
when you bring up all the points that are out there, sonebody
el se mght have a different point of view and then things change.
So. ..

SENATOR DONLEY: Sone of you were expressing concern earlier about
the challenges of living wwthin the Open Meetings Act and stil
trying to get a decision where you reach a consensus.

COMWM SSI ONER SM TH: The problem | have — this draft letter — it
was one on one and then one on another and then another on one
and that kind of thing. You couldn't neet together. Wat | would
prefer to have done is had a public neeting and invited - posted
it the seven days in advance and have industry conme in here and
make their comments in five mnutes or whatever tinme you want to
have them and then have us discuss it in, you know, anobngst the
public. That's the correct way of doing it. And that's probably
what we will do after we decide, after you all decide which way
we're heading - sunsetting or giving us an extension. | would
have preferred to do that prior to the sunset so everybody
under st ands where different conm ssioners nmay or may not be.

SENATOR DONLEY: Oh, | see. Now you're discussing the |letter about
what the ram fications mght be.

COW SSI ONER SM TH: Ri ght .
CHAI RVAN TAYLOR: Any further questions?
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SENATOR DONLEY: No.

CHAI RVAN TAYLOR: It's been a long afternoon and | really
appreciate your patience and your candor with us on all the
di fferent subjects, many of which were difficult. | also want to
take the tinme to thank you for your service to the state for the
| ast three years. I'mnot really sure why we find ourselves here,
but sonebody notivated the Governor, hence he has now called us
and | think it's a bit arrogant of those who called the special
session to nmerely assunme that we're going to rubber stanp sone
early extension for four years and not take up the other problens
that have been addressed for the last two days and | assune wll
be addressed at future hearings. W can't, in good conscience,
take up the question of extension of the RCA w thout taking up
the very serious concerns that have been raised by the different
utilities. So, |I'm assumng that whatever |egislation nmay cone
out of this special session is going to be a rewdrking of this
Commi ssion, at least nodified as significantly as ARECA has
indicated or as others have suggested. Maybe we'll rotate the
chair, as your letter indicated; maybe we do other things, but to
suggest that we're all going to be dashed back to Juneau just to
rubber stanp so you get four years extension, | think is rather
naive and | think it's also sonewhat arrogant to disregard the
significant level of testinony that we've had already heard in
this matter. So, |I'm appealing to each of you to provide us, the
| egi slature, with your very best reconmmendati ons on those matters
that need to be resolved. If you want a tineline, give us a
timeline - ARECA already has - and tell us which one you'll
support. If you want to rotate the chair, three of you do or two
of you don't, we need to know that. If there are other procedural
things that we can assist you as a legislature by doing, that

will expedite the cases in front of you, then we need that
information. Wthout it, we wll be acting wi thout the benefit of
your assistance. | think that would be dangerous. You' re the

people who have the greatest expertise on this. So, any
suggestions you have for us, we'd be happy to accept themand |I'm
happy to have legislation drafted that will conport with those
i deas. Thank you very nmuch. [END OF SIDE A]

TAPE 02-39, SIDE B

CHAI RVAN TAYLOR ...the benefit of your assistance and | think
that woul d be dangerous. You' re the people who have the greatest
expertise on this so any suggestions you have for us we' d be
happy to accept them Thank you very nuch. W appreciate your
good work. Anything further you wish to say? If not, we...

CHAl RWOVAN THOWPSON: Senat or Taylor there’s a nunber of docunents

you asked for and there was also a docunent | cited earlier in ny
testinony and |1'd be happy to provide those along with a witten
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copy of ny comrents and the ones - because of the hour we won't
be able to get to today. I1'Il get them to your office in
Anchor age? Your office in Juneau, wherever...

CHAI RVAN TAYLOR: Just submit them to Senator Cowdery's office -
we're using him his staff and so on to circulate stuff. And that
woul d be fi ne.

CHAI RWOVAN THOWPSON: Al'l right, thank you.

CHAI RVAN TAYLOR And we'll decide whether or not we need to get
back into that once we've had a chance to review those docunents,
but we're both faced with a very brief tineframe. W've got
bet ween now and the 24th to really do anything that we're going
to do on this subject and |I realize it affects you guys and it
certainly affects us, but thank you again for that cooperation.
appreciate it very nmuch. Anything further, Madane Chair?

CHAl RAMOVAN THOVPSON:  No.

CHAI RVAN TAYLOR: Commi ssi oners? Menbers?

[ No]

CHAI RVAN TAYLOR: We're going to take about a 10-m nute break and
we' ve been here for far too |ong. When we cone back, GCl wll be
up and then ACS.

SENATOR DONLEY: It's the main event.

CHAI RMVAN TAYLOR: We're at ease.

[ Meeting reconvened]

CHAI RVAN TAYLOR: Back to order. W had no idea that the
di scussions would I ast as |long as they have today and many peopl e

have indicated to me their difficulties in staying longer this
evening, plus staff and then I'mlosing part of a quorum too -

they had dinner plans and other things. What we will do is we
will recess the neeting to the 20", at which time we wll
reconvene for through the 20th and the 21st and if we wll keep

with the sane schedule as far as the people listed yet to be
heard from and right now such other matters as occur at that tine
and t hose peopl e who have already signed up on the sign up sheets

will be accommodated a first priority at that tinme also so your
time wll not be totally wasted today. | thank you all for
appeari ng.

SENATOR COADERY: | just hope that the information that we had

requested today and yesterday will be in our hands prior to that.
That woul d be very hel pful.
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CHAI RVAN TAYLOR: Yep. Anyone w shing to further supplenent the
record send [the] witten testinony to Senator Cowdery's office
here in Anchorage and his office wll make distribution for the
commttee. Anything further? W are recessed until the 20th.

#

SENATE JUD COW TTEE -119- June 13, 2002



