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CHAIRVAN ROBIN TAYLOR called the Senate Judiciary Conmmttee
nmeeting to order at 1:07 p.m Senators Donley, Cowdery, Ellis and
Chai rman Tayl or were present. Senator WIken noted his presence
via tel econference.

[ THE FOLLON NG | S A VERBATI M TRANSCRI PT]

CHAI RMAN TAYLOR: ... for the Governor’s call of a special session
to be held on the 24th on this subject and such others as he
W shes to raise. Wth that, | would call upon the first wtness.

SENATOR ELLI S: M. Chai rman?
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CHAI RVAN TAYLOR: Yes.

SENATOR ELLIS: Can | nake a request for you to review the agenda
for today and tonmorrow? | note that you put as the last item on
the second day of the hearing 'public testinony if tine allows.'
That concerns ne. There are a nunber of nenbers of the public,
since no public hearing has ever been held in Juneau during the
regul ar session on this bill, as | thought it should have been

public testimony may get lost here at the end unless you
specifically make tine.

CHAI RVAN TAYLOR W' Il have testinony at the end of today’s
hearing if we can fit that in. | didn't know how |ong these
people mght take in their testinony, Senator Ellis, and it’s
certainly our intent to not only do so here if we can, but also
during the next series of hearings that will be held on the 20th
and 21st.

SENATOR ELLIS: Item nunber six for today is testinony by others
who nay be called by the commttee. [Indisc.] W that m ght be?

CHAI RVAN TAYLOR: | don't yet. If, in fact, | know that | was
asked today by M. Stancliff to include his testinony, which
we’ve placed in the packet. He's available. | had hoped that we

woul d be able to get through the [indisc.], but I don't have any
preconceived list [indisc.].

SENATOR ELLIS: |’ve been contacted by sone fol ks who are anxi ous
to [indisc.] public testinmony — Jim Rowe, Jack Rhyner, M. Don
Reed so — and | understand there’s a whole list of others as well
who would like to give public testinony so |’ m hoping that you’l
accomopdate that in the agenda and not let us — not that you
woul d purposely let us run out of tinme - but the public testinony
as the last item be considered to be noved up on the agenda.

CHAI RVAN TAYLOR: Well, we need to get through these first. I'd
consider that, I wll. I wll do everything we can to acconmobdate
them | talked to several of the people, which you ve nentioned,

and they have already submtted witten testinony and letters to
the conmttee and they are available within the files so...

SENATOR ELLIS: Well, | hope you will consider the request.
CHAl RVAN TAYLOR  Sure.
SENATOR DONLEY: Senator Tayl or?

CHAI RVAN TAYLOR:  Yes.
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SENATOR DONLEY: | just want to note that | amon jury duty this
week. My group was not — well we were called today but we didn’t
have to serve but | amstill subject to jury call for tonorrow so
Il will be here. If I'’m not I'm over at the courthouse. |
appreciate this effort.

SENATOR W LKEN:  Senat or Tayl or?

CHAI RVAN TAYLOR: Yes.

SENATOR WLKEN. This is Gary Wlken in Fairbanks. I'm in ny
Fai rbanks office and 1'Il plan on being with you this afternoon

by tel econference.

CHAI RVAN TAYLOR: Well thank you for attending, Gary. | guess
that we have a couple of others on line also.

SENATOR W LKEN: And Senator, if | could ask you, Senator Tayl or?
CHAI RVAN TAYLOR Yes, go right ahead.

SENATOR WLKEN: If | could ask you — | could hear Senator Ellis
just fine but Senator Donley and yourself are com ng through a
little weak so if you could cone up to that m crophone | think we
woul d all appreciate it.

CHAI RVAN TAYLOR: Sure. Does that help at all Gary?

SENATOR W LKEN: Yes, that’s much better.

CHAI RVAN TAYLOR kay. The first wtness to testify wll be
Harol d Furchtgott-Roth. Is that right?

MR. FURCHTGOTT- ROTH: Very good, sir.

CHAl RMAN TAYLOR: Coul d you raise your right hand pl ease? Do you
swear to tell the truth, the whole truth, and nothing but the
truth so help you God before this commttee?

MR. FURCHTGOTT- ROTH: | do.

CHAI RMAN TAYLOR: Thank you. Pl ease proceed.

MR. FURCHTGOTT- ROTH. Thank you M. Chairman. It’'s a great honor
for me to appear before this conmttee. As | wll describe, |

have a great attachnment to the state of Al aska. | understand the
purpose of this hearing is the reauthorization of the Regulatory
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Comm ssion of Alaska. | have not cone to tell you what to do.
Your duty is to your constituents, not to the federal governnent,
much | ess the private citizens fromother states. M. Chairnman,

have lengthy testinony that 1'd like to have entered into the
record but I wll try to just present an abbreviated form of
this. If, at any point during ny testinony, you wish to ask ne
guestions, please feel free to interrupt nme. I’mhere to help in

any possible way that | can.

SENATOR ELLIS: M. Chairman, | guess | have a question at the
outset. Did the commttee pay for your travel to Alaska or are
you on your own dinme or anyone else’s dine to attend these
proceedi ngs?

MR. FURCHTGOTT-ROTH. As | wll explain in ny testinony, Sir. |
have in the past been a consultant to ACS Al aska and they paid
for nmy airfare here today.

SENATOR ELLI' S: Thank you.

CHAI RVAN TAYLOR: Wuld you just start off with a resune please
and what your background experience is and |I guess if you could
say that first and then go into your testinony and, of course,
your witten testinony will be made a part of the record.

MR, FURCHTGOIT- ROTH: Yes, M. Chairman. | amcurrently a visiting
fellow at the Anerican Enterprise Institute in Washi ngton where
" mworking on a book on the Tel ecomruni cati ons Act of 1996. From
Novenber of 1997 through May of l|ast year, | served as a
commi ssioner at the Federal Conmunications Conmm ssion. In that
capacity, ny other responsibilities are review, deliberate, and
better [indisc.] all matters before the FCC. | worked for many
years as an econom st from 1995 to 1997. | was chief econom st
for the House Commerce Conm ttee where, anong other things, | was
one of t he princi pal staff nmenber s wor ki ng on t he
Tel econmuni cations Act of 1996. From 1998 to 1999, | served as
the senior economst for a consulting firm called Econom sts,
I ncorporated, where | worked on many different matters. From 1984
to 1988 | was a research analyst for the Wiitman Center for Naval
Anal yses. [Indisc.] eventually worked on [indisc.] projects. |
earned a PhD in economcs from Stanford University and | have an
under graduat e degree in econonmcs fromMT.

M. Chairman, | have advised ACS in the past. | have a great
regard for the conpany and its nanagenent. M/ views are not
necessarily those of ACS, ny views are ny own. | have offered
advice to conpanies afflicted by all manners of regulation -
conpetitors and incunbents alike, broadcasters and cable
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conpani es alike. Mich of Anerica is a battleground between | arge
regional Bell operating conpanies [RBOCs], on the one side, and
formerly large conpetitive carriers on the other. |1'm not
partisan in these fights. | have no view as to which conpany
shoul d succeed or fail, nor do | believe that that is the proper
i ssue for government to contenplate. | have not cone to say bad
t hi ngs about any conpany and particularly not about GCI. | have
only the utnost respect for private businesses trying to nmake a
profit in Anmerica.

| do have consistently strong views about one matter and that is
that |laws should be followed by private parties and, even nore
inportantly, by the governnment. Property contracts and liability
rules are the building blocks of all economc activity. If they
are predictable and enforceable by private parties, econon es
thrive. If they are not enforceable, or only at the discretion of
t he governnent, econom es flounder. To an econom st, conpetition
is about using property contracts and assets to provide services
to custonmers as efficiently as possible with an awareness that
other firms are doing exactly the sane. It is not about conpeting
to see who can carry the nost favor with the governnment agency to
hobbl e other firms in the market. The typical advice |I give to
conpanies is not so nuch how to succeed in business as about how
to convince the governnment to follow the |aw Sadly, it is an
all too common problem Mst regulatory problens have their
origin not in bad business behavior by private parties, nor even
so much as bad laws or bad regulations, but rather in the
unwi | | i ngness of governnent agencies to follow the very |aws
entrusted to them Over the years |’ve worked closely with the
states and state officials, including governors, |egislators and
regul ators, from education to the environnent, from roads to
public safety. Mst governnment in America is at the state and
| ocal level. You have an enornous responsibility.

The Nobel Laureate, MIlton Friedman, wote eloquently on
capitalism and freedom — about the close relationship between
free markets and political liberty. In the same book, he also
enphasi zed the inportance of having as many political decisions
made as closely as possible to the decentralized I|evels of
government, closest to the people. Such a franmework of
governnment, as is America's, is the nobst conducive to free
enterprise. Every state is looking for nore investnents and
investnment is not nore, and nothing less, than a contract for
property. Were the rights to property are eroded, where the
rights to contracts is limted, investnents will decline. This is
not the result of conplicated economics. It is sinply comon
sense.
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As an FCC Comm ssioner, | visited Alaska in July of 1998 and May
of 2000. | traveled around the state neeting wth state
officials, municipal officials, industry representatives, triba
councils, teachers, and anyone | could possibly nmeet with. And |

nmet wth state regulatory conm ssioners. | traveled wth
Comm ssi oner Jim Posey in 1998 and Nan Thonpson in 2000. | gave a
few speeches but nostly | canme to listen and to learn. | travel ed

to cities such as Anchorage, Fairbanks, Juneau and Ketchikan. |
traveled to small towns such as Wiittier, Galena, and D Ilingham

and | traveled to villages such as Tanana, Nuiqgsit, Deadhorse,
Huslia, Aniak, and smaller settlenents without nanmes. O all |
have seen in Alaska | amgrateful. Yet, |1’ve seen very little of
the state, not nearly enough.

As an FCC Comm ssioner, | took a special interest in Al aska,
partly with the kindness and interest of Senator Stevens and his
staff who wanted to be sure that | wunderstood the problens of

your state. But having visited Alaska, it was hard not to take an
interest init.

|"ve traveled nmuch of the world. |1’ve nmet many people but there
are few places | yearn nore to see than Al aska. Al askans are
fortunate people. You live in sone of the nost beautiful majestic
land in the world. | have no illusions that |life here is easy. To
the contrary, your life is a daily challenge. dimate, geography,
renot eness and darkness conspire to nake life less confortable
and | ess convenient than a sedentary life available to us in the
Lower 48. It is a part of the difficulty of Iife here in Al aska
that both attracts and shapes the rugged individuals, people who
| ook to thenselves to solve nost of their problens. To see Al aska
is to see the future of Anerica. This is where new opportunities
lie. This is where growh wll occur. This is where new
investnments will be made and new jobs created. Economc growth
will come to Alaska and not just because of beauty and natura

resources. Laws nust nake sense as well, laws that protect
property and contract interests.

At first Dblush, Alaska is the great success story of the
Tel ecomuni cations Act of 1996. Residents in the [|argest
communities have choice for local, |ong distance and broadband
access services. Teleconmunication prices have fallen. Mre than
50 percent of Anchorage residents use a conpetitive service.
Uni versal service continues in rural areas. Beneath the surface
is a different story. Yes, consuners have choices, but it’s
conpetition primarily for different providers on the sane
networ k, not conpeting networks. Moreover, a government agency
conpel s one private party to provide services to another private
party at rates determned not by negotiations, but by state
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central pl anni ng. | nvest nent decisions are distorted by
governnment decisions, all of which erode incentives to invest.
Sonme private conpanies are in financial distress directly as the
result of governnent decisions. Throughout, there are legitinate
concerns about process, about whether laws are followed, about
whet her governnent agencies feel conpelled to follow the |aw.
VWhich is the real story about telecommunications in Al aska - the
one on the surface or the one below the surface or perhaps both
or perhaps neither?

Has the role of the RCA been to chanpion private decisions about
the use of property and contracts? \Wat about the RCA's role to
determ ne the outcone of transactions between private parties? If
so, have these determnations been as mnimally invasive as
possi ble and consistent with the law? Has the RCA done as the
| egi slature would choose or are there areas where it could be
predi ctably inproved? No sinple answers are avail able. Those are
adj ustnments that you alone can nmeke. | can offer sone advice on
how to frame the issues and share a few observations on the
specific issues that | follow

| am currently witing a book on the inplenmentation of the
Tel ecommuni cati ons Act of 1996. In getting closer to witing the
book, 1’ve thought nuch about how to eval uate | aws and gover nnment
institutions. In ny view, the Tel ecommunications Act of 1996 has
been grossly msinterpreted. The obvious question is: What can or
shoul d be done about it? The answer is not obvious.

1:22 p. m

M sappl i cati ons of broken |aws show poor exercises of judgnent.
These are not exceptional events in either the public or private
sector. They go together wth the brilliant insights, the
fortunate guesses, the hard work and efforts that nmake up daily
life. Institutions and laws can do a perfect and wonderful job
and still be rationally phased out. For exanple, at the end of
every war mlitary forces are denobilized rather than kept on
indefinite active duty. On the other hand, a poorly performng
law or institution nmay still be better than no institution.
Gover nment agencies that mght plausibly have had an opportunity
to detect and stop the terrorists last year nay have perforned
bel ow hopes, but it does not necessarily follow that they should
all be abolished. How can the effectiveness and |ongevity of
public laws and institutions be eval uated?

In ny book | focus on three forns of liberty that public | aws and

institutions should protect; political Iliberty (the public's
choice and control of their governnent), economc |iberty (the
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individual’s relationships for property and contracts with other
i ndividuals); and what |’ve terned admnistrative liberty (an
individual’s freedom from abusive treatnent by governnent). |
used t hese t hree ar eas of | i berty to eval uate t he
Tel ecommuni cations Act of 1996. Wile the Act reflects progress
on the first tw forms of I|iberty, it has had substanti al
failings on admnistrative liberty.

Questions that the legislature mght consider, regarding the RCA
are as follows: Under political |I|iberty, has the RCA been
responsive to the legislature and to the people of Al aska? For
econom c liberty, has the RCA respected and enforced property and
contract rights of private parties in Alaska consistent wth
rel evant |aws? Has the RCA enforced liability rules or does it
violate property and contract |laws? Are the cunul ative economc
and social benefits of the RCA decisions greater or |esser than
the cunulative costs of those decisions? Admnistrative
liberties, has the RCA interpreted relevant laws wth the
clearest, nost predictable nmeanings in an air that can stand
judicial review? Are processes predictable, expeditious and
consistent with admnistrative law? Has the RCA treated al
parties before it equally and fairly within the | aw? Have parties
before the RCA felt at l|iberty to appeal unfavorable rulings
wi thout fear of retribution? I know the answer to sonme of these
gquestions in the context of the FCC but | do not pretend to know
the answers to these questions with respect to the RCA

| hope this framework nay be of sonme use to you as you consider
the RCA. It is easy to point to the failings of governnment and
government officials. Each of us is human and fallible. Wether
in private life or in public office, none of us is beyond
reproach. None of us would willingly submt to mcroscopic review
of our every nove, our every notive. Each of us has nade a great
many m stakes. W do not becone perfect or beyond reproach nerely
by entering public office. No matter our intentions or efforts,

we still nmake m stakes. The m stakes of the FCC, many of which
contributed to, are legion. It is an inperfect institution. |I'm
famliar with the strengths and weaknesses of the FCC. | am far

from famliar wth the sanme details for the RCA. At the sane
time, it would be inappropriate for a legislative body to turn a
blind eye to the possibility of inproving governnent. Laws are
made by legislators and the purpose of Jlaws is to nake
i nprovenents where they can be obviously made.

My first job in governnment was for Congress. | hold the
| egi sl ative body to be the highest formof governnent. Yours is a
sol emn undertaking. Despite the sentinent of those who live in
Washington, | firmy believe that all of the wisdomof Anerica is
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not to be found in Washington, D.C. Indeed, | often find that the
vi ews of proper governnment inprove with distance from Washi ngton.
It is no surprise to nme to find that the good people of the
Al aska Legislature have developed two brilliant innovations in
gover nnent managenent. The first innovation is the sunsetting of
authority for government agencies. Oher than |egislatures,
governnment institutions need not be permanent. The institutions
of the federal government change over time wth awkward
transitions. New institutions are occasionally required, nuch as
President Bush last week called for a new Cabinet agency for
Honel and Security. But as new institutions are required, the need
for existing ones can wther away. Some institutions renain
protected beyond any reasonable purpose. Thus, if the Federal
Interstate Comrerce Commi ssion had been abandoned years before
its ultimate demse, the United States could not have been the
worse for it.

In the past 25 years, sunset provisions have been inserted into
Congressional legislative |anguage but usually just for specific
sections or provisions. The Tel econmunications Act of 1996 has
several sunset provisions. Sunset provisions have three clear
purposes. First, legislators believe that a provision need not
necessarily remain in place indefinitely. Second, the duration of
the provision may depend on information that can only be reveal ed
in the future, not at the tine of the initial |egislation. And
third, legislators today may wi sh to establish the relevant test
and procedures, including the burden of proof, to continue a
provi sion beyond an established date. O course, a future
| egi sl ature has the prerogative of witing newlaws to extend the
authority but that is based on the legislative authority and
burden of the new | egislature.

Al aska has extended the concept of the sunset for a specific
section of the statute for sunset of authorization of an entire
agency. Presunably, the Al aska Legislature believed that at sone
future date, the Regul atory Conm ssion, as currently constituted,
may no |onger be necessary. The exact information necessary to
continue the RCA was not known at the tinme of the original
| egi sl ation but the burden of proof to continue the agency was
clearly placed on the state legislature. That’s presumably the
pur pose of this hearing.

1:27 p. m
To sunset an agency is not an unnatural event. It is not the end
of the world. Alaska has direct experience with the closing of a

regul atory agency. No calamty resulted. Federal funds to the
state did not cease. Universal service remained in place. The
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former regulatory agency was imedi ately replaced by a new one.
The new agency was known to be governed by a specific sunset
provi sion. The new agency knew that it was accountable to the
| egislature and it would be periodically evaluated. Even if
Al aska had not created a new regul atory agency, the rights and
obligations of <carriers and citizens of Alaska under federal
comuni cations |aw would not have ended. The Comuni cations Act
of 1934 and the Telecommunications Act of 1996 do not place
unfunded mandates on the State of Al aska or any other state. The
state alone chooses whether to fund a regulatory agency to
i npl enent those provisions of the Act, which are reserved for
state control. If the state chooses to fund such an agency, or if
the state agency were to decline to perform such activities, the
FCC is obligated to perform them It is not wthout precedent.
Wthin the past two years, the Virginia Corporation Conm ssion
refused to arbitrate a Section 252 contract under the
Tel ecommuni cations Act. The FCC was forced to provide the
arbitration

CHAI RVAN COADERY: Did you misstate on the first sentence there —
you said if the state chooses to fund an agency. Did you nean not
to fund an agency?

MR, FURCHTGOTT- ROTH:. Yes sir, you're quite correct. If the state
chooses not to fund. Yes sir.

CHAI RVAN TAYLOR: One nore word - we're kind of at a break here
anyhow — ask just one thing. W’ ve got several people [who wote]
to the commttee concerned about the pass-through of funds for
uni versal services because they ve basically been threatened by
the current RCA nenbers if, in fact, they go into their grace
period, which they're in right now, that they would not be able
to convey these funds through federal |aw because they woul dn’t
have the tine to rubberstanp themor do whatever it is they do to
[indisc.] those funds. Are you saying within this section of your
testinmony that the FCC would nake certain that those funds were
conveyed to those people if such an agency did not exist or
refused to convey thenf

MR. FURCHTGOTT- ROTH: Senator, the federal universal service fund
depends on states to designate [indisc.] its telecomrunication
carrier status on carriers but, based on ny understandi ng, these
funds woul d not suddenly cease to flow to carriers depending on
the status of the RCA or any other state conm ssion.

CHAI RVAN TAYLOR: Go right ahead. I'msorry | interrupted you.

MR. FURCHTGOTT- ROTH: The second innovation in Alaska in the area
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of good governnment is a practical cost benefit analysis of
tel econmuni cations regulation as it affects the economc
environnent in the state of Al aska. Governnent activity is for a
broader good; it is not an end unto itself. Mdreover, there nust
be and are ways of neasuring how well governnent perforns
regul ati on. Measuring performance of governnent activities is not
a novel idea. In education, for exanple, President Bush and
others have enphasized neasuring the academ c perfornmance of
students as a neans of evaluating the effectiveness of
educational prograns. It is a sinple concept, though one that is
applied to surprisingly few governnent prograns. At the federa

|l evel, there are no such evaluations for telecomrunications
regulation. 1 believe that federal communications regulation
would be nuch nore accountable and effective if there were
periodi c eval uations of efficacy. (Indisc.) The evaluation of the
Al aska tel ecomunication industry wll provide the state
| egislature with nuch of the information that it may need in
eval uating the sunset review of the RCA

CHAI RVAN TAYLOR: Are you then referring to the study that the
| egi sl ature has — and the Adm nistration just recently let — on
t el econmuni cati ons?

MR, FURCHTGOTIT- ROTH: Yes sir.
CHAI RVAN TAYLOR: (kay, thank you.

SENATOR ELLIS: M. Chairman, | had a question. A mnute ago you
made a charge that peopl e have been threatened about pass-through
of the universal services noney. Did you...?

CHAI RVAN TAYLOR: |’ve got several letters from them — that
they’ ve been told that the RCA going into its w nd-down year
woul d not be able to certify themto the federal governnent and
thus their funds for universal services mght be in jeopardy. |
had a di scussion with one gentleman on this just |ast night.

SENATOR ELLIS: And hopefully that can be substantiated for the
record — those...

CHAI RVAN TAYLOR: [Indisc.] are standing in the back of the room
That’ s the discussi on we had.

SENATOR ELLIS: Ckay. And copies of those letters - if you could
provide those to the nenbers of the comittee that would
substanti ate nenbers of the RCA threatening people with universal
services noney? 1'd |like to have sone evidence of that if you' re
goi ng to make t hose charges.
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CHAI RVAN TAYLOR:  Yes.

MR, FURCHTGOIT-ROTH: M. Chairman, | nmay be one of the |ast
peopl e in Aneri ca who bel i eves passi onatel y in t he
Tel econmuni cati ons Act of 1996, who believes it would work if it
were properly inplenented. | believe in all of the provisions of
the Act, including Section 251 wth its wunbundling network
elenments and | believe in the regulatory provisions of Sections
10 and 11. | don’t believe that the governnent can pick and

choose which sections of the law to inplenent and choose to
ignore the rest. Such inplenentation renders the denocratic
process of |egislation neaningless.

Sadly, much of the inplenentation of the Tel ecommuni cations Act
of 1996 has not happened. | am witing a book about how it has
not been inplenented properly and the dire consequences, not just
for the telecomunications sector, but for denbcracy and
governnment as well. For the past six years the federal governnent
has m sinterpreted many sections of the Tel econmuni cations Act of
1996. Sone states have made simlar mstakes. The courts, slowy
but surely, are correcting the m stakes of the governnent but the
damage has l|argely been done. Unl awf ul and unpredictable
regulation has helped to wipe out an entire generation of
investnment. Badly burned in the past, investors shun this sector
t oday.

Part of the Act has been properly interpreted, particularly where
the governnent has properly followed statutory instructions to
get out of the way. One exanple is cable rate regulation. From
1993 through 1996 the federal governnment enbarked on a feudal
effort to nmake consumers better off by regulating cable rates. A
consistent finding in economc history is that rate regulation
does not work. Wen consunmer rates are regulated, investnent
declines, quality suffers, and consuners ultinmately are harned.
Such was the case in cable. The Tel ecommunications Act of 1996
ended this experinment and predictably, cable investnent and
quality of service recovered with the end of rate regulation for
cabl e conpanies around Anerica, including GCl. This result is
entirely consistent with ny own enpirical research, as published
in ny 1996 book on cable rate regul ation.

|’m going to briefly skip over the discussion of other parts of
the Act and nove on to Section 9 in ny testinony. Over the years
| have cone to the reluctant conclusion that the FCC has great
disdain for rural Anerica in general and snall telephone
conpanies in particular. |1 reached this conclusion, not as an
avid partisan on behalf of small rural telephone conpanies. To
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the contrary, during the drafting of the Tel ecommunications Act

of 1996, | was lead staffer for the House, trying to limt the
size and scope of Section 254 on universal service. It helped ne
to negotiate the | anguage with Senate staffers. | |learned all too

wel | exactly what the |anguage of the Act said, exactly what the
Senate, which largely prevailed in conference, neant.

The FCC foll owed neither the statutory | anguage nor the intent of
the Senate, a large targeted program to snmall rural telephone
conpanies, nor the w shes of the House - a snmall nmanageable
program Instead the FCC developed its own program | followed
these prograns with great interest, not out of any inherent
synpathy to small tel ephone conpanies, but rather out of a sense
of noral indignation at watching a governnment agency seem ngly
intent on hurting small business in America and systematically
circunvent the law crafted by a | egislative body.

Few sections of the act have been as m sconstrued as Section 254.
Seven years ago, the universal service was less than a $2 billion
program funded with explicit subsidies, alnost entirely targeted
at small tel ephone conpanies in rural Anmerica. Today, universa
service is over $5 billion, with an exclusive fee contribution
system The funding nechanism is broken with the tax base,
interstate revenues, shrinking. The net result is a death spiral
of increasing rates on interstate tel econmunications services to
support ever-expandi ng universal service expenditures. | nention
this program because it is particularly inportant to Al aska, and
state regulatory authorities have failed to challenge the FCC s
poor inplenentation. Alnost all of the growh in universal
servi ce expenditures since 1996 has been outside of rural Anerica
and outside of Alaska. The prinmary beneficiaries of Section 254
have not been Alaska, but rather California and |arge urban
states. The section was reserved for political purposes. The
schools and libraries remains, siphoning $2.25 billion to largely
urban school districts in politically inportant states. In
addition, the FCC managed to broker a deal between | arge regional
Bel | operating conpanies and |ong distance carriers to create a
new universal service program to help large RBOCs under the
euphem stically entitled ‘CALLS program Thus, in the nane of
uni versal service under Section 254, the FCC dol es out about $700
mllion annually to support large carriers outside of Alaska. Its
primary areas are part of the nation’s largest netropolitan
ar eas.

Some small percentage of schools and libraries noney finds its
way to Alaska and other rural states but in no sense has the
program been targeted to rural America or used to help snall
t el ephone conpanies. The FCC, in coordination with sonme state
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agencies, as a fact used the wuniversal service prograns to
put financial pressure on snall telephone conpanies making
addi tional funds available only to new carriers. Wat happened to
the intended beneficiaries of Section 254 — the snmall tel ephone
conpani es of Anerica? Al of the requests for universal service
from schools and libraries and large RBOCs were dealt wth
expeditiously by the FCC but the FCC decided to delay finding how
to address the intended beneficiaries of universal service.
Instead it invented two new nechanisns intended to punish rura

Anerica. One was a joint rural task force — it would take years
to make a recommendation — valuable tine |ost for small conpanies
but not for schools and libraries or |arge RBCCs.

The other was a wuniversal service conputer cost nodel so
outrageously bad that the only plausible explanation for its
exi stence was to insult the intelligence of anyone working in the
area of universal service. It is worth spending a few nonents to
describe just how bad this cost nodel was and is. In its initial
inception, it took 180 hours to run in its entirety wth all of
its so-called optimzation routines. That run would result in a
calculation of an wunbundled network elenment price for every
central office in the Lower 48 states, not that the FCC had any
particular reason to calculate all of this information. Keep in
m nd that today nost conputer nodels take at nost a few tenths of
a second to run — not 18 seconds, not 180 seconds, not 1.8 hours,
not 18 hours and certainly not 180 hours. That’'s nore than a week
for a conmputer to run 24 by 7. Indeed, | suspect that you would
have to pay a premiumto find a conputer programrer willing to
risk his or her professional reputation to wite a program that
takes 180 hours to run. A program that takes that |ong obviously
does not work. For nmuch of ny tenure at the FCC, | went around
the country listing the nodel that doesn’'t work as Exhibit A in
describing the hostility in the FCC towards rural Anmerica,
i ncluding states such as Al aska.

| can’t say for certain why the nodel was first developed. | do
not believe it was for the purpose of distributing universal
service funds or nore directly that it was for the purpose of
estimating unbundl ed network rates in Alaska. Yet those are two
of the unintended uses for the nodel today. It was used for the
CALLS program to distribute the $700 mllion dollars to |arge
RBOCs, and one of the first ones of them all, Bell South of
Kentucky, was to receive tens of mllions of dollars. But
practically all of that noney disappeared in the second run of
the nodel a nonth later. When a nodel takes 180 hours to run, you
can only run it about once a nonth. It is not surprising that it
takes a long tine to get all of the kinks out. Wat the nodel
said one nonth would change the next. It was enbarrassing for
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the FCC. Quest, US West at the tinme, opposed the nodel because
the nodel said that US West did not deserve any universal service
support. I nmagine — no universal service support for the one RBOC
serving the Rocky Mountain states and the Geat Plains, but
pl enty of support for Horizon in the mddle Atlantic states and
New England but it was clear at the tine that the FCC ran the
nodel several tinmes, adjusting inputs for the specific purpose of
getting noney to the right states, rather than having all of the
noney go to Mssissippi, which was the result of sonme of the
earlier runs. Sonmeone at the FCC had the cynical idea that using
the nodel that doesn't work to distribute universal service
paynents, not just to the RBOCs, but to small tel ephone conpanies
across Anerica. Perhaps they wouldn’t know any better.

The rural task force included representatives from conpani es that
historically mstrusted each other. In other words, the task
force was designed to fail. Mraculously, in part because of the
| eadership of Comm ssioner Bill Jels (ph) of Wshington State,
the task force did not end in the apparently intended conplete
deadl ock. When | net with Jack Rhyner in Alaska in 1998, he was
di sillusioned about the rural task force. He said that the FCC
staff had given the RTF its instructions and those instructions
were to find the appropriate input values for the nodel that
doesn’t work so that the FCC could use that nodel to allocate
uni versal service funds to small tel ephone conpanies. Moreover,
it was clear that the primary purpose of using the nodel that
doesn’t work, aside from juvenile mschief and testing the
intelligence of all Anericans, was to cut the size of federa

support for small tel ephone conpanies, including those in Al aska.

M. Rhyner was not happy and neither was |I. | told Jack that the
rural task force was not appointed to be the lapdog to the FCC
staff. |1 told him that he was appointed to represent the

interests of his conpany and rural Anmerica and that those were
unlikely to intersect with the interests of the FCC staff. |
worked closely with the nenbers of the RTF, including Jack
Rhyner, with one overriding objective: to be certain that the
rural task force did not recomend the use of the universal
service cost nodel. Chris MlLain of the Rural Uilities Service
at the Departnent of Agriculture went to great trouble to devel op
specific exanples of how the nodel did not work w th nountai nous
geography or bodies of water. The nodel was never witten for
Al aska where peculiar terrain and geography are the norm rather
than the exception.

The task force, and certain nenbers of the joint board on
uni versal service, met here in Anchorage in My of 2000. | had
the honor of addressing that group and telling them as politely
as | could that it would be a grave m stake to use this nodel for
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any purpose. Utimtely, despite intense pressure from the
bureaucracy of the FCC to use this nodel, the rural task force
did not recommend its use for universal service allocation for
smal | conpani es.

Two years ago | had reason to believe that the rural task force
had put the stake in the heart of the use of the nodel that does
not work in rural America. | was wong. Despite the fact that the
nodel optim zes based on information for the Lower 48 states and
does an extrenely poor job at that, the RCA has incredibly
selected the nodel that does not work to estimate unbundl ed
network elenent rates for the fornerly designated rural areas of
Juneau and Fairbanks. No doubt, the juvenile pranksters on the
FCC staff are rolling with |aughter. They pulled a fast one on
rural America and the nost rural state, Alaska, fell for the
prank. Doubtlessly, the nodel nust have inproved in the past year
or two but the parentage and history of this nodel are so bad and

offensive that | wonder why anyone would choose to use it. |
woul d not have expected any state to adopt this nodel, |east of
all Alaska and Hawaii, the two states specifically excluded in

t he devel opnent of the nodel.

SENATOR DONLEY: If the state were to choose not to adopt that
nodel, what’s the alternative? They could use any nodel they |ike
— different state comm ssions use any nunber of different nodels,
sonme of which are honmegrown in the state, sone of which are used
or devel oped by various parties to the state proceedings? Are
there exanples out there of other states that are nore rural in
nature and have simlar geography to Al aska that have adopted a
nodel that could be an exanple for Al aska?

MR. FURCHTGOIT- ROTH: Senator, there’'s no state |li ke Al aska.

SENATOR DONLEY: | know, but rural with nmountains and | akes and
oceans — | mean big bodies of water — right?

MR. FURCHTGOTT- ROTH: The geography of Alaska is truly unique. |I'm
probably not the person to ask specifically about which specific
cost nodels other states have used. | do know that there are
ot her cost nodels in use in other states.

Let ne briefly describe six additional exanples where the FCC is

m sinterpreting uni ver sal service provi si ons of t he
Tel econmuni cati ons Act of 1996 systematically to the di sadvant age
of smal | rural t el ephone  conpani es. In each instance,

unfortunately, RCA decisions have not corrected the FCC m stakes
to the detrinent of Alaska. The first is the destination of
eligible telecomunications <carriers. The Act gives clear
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authority to states and states alone to designate eligible
tel econmuni cations carriers, but an ETC nust be capable of
serving an entire area and be capable of being designated as a
carrier or last resort when a non-ETC carrier is unwilling to
serve an area. The FCC has occasionally, and inproperly tried to
insinuate itself into these designation decisions. As a carrier
of last resort, an ETC nust have its own facilities, not relying
on other facilities. The issue of whether an unbundl ed network
el ement counts as ones' own facility is a semantic issue. But for
t hese purposes of universal service, it is difficult to classify
them as owned facilities. RCA conpounded this situation by
designating GCI as an eligible teleconmunications carrier in
areas of Al aska where its phone service would be entirely based
on unbundled network elenents, someone &else’'s facilities.
Intrinsically, that soneone else is the party that is the only
possible carrier of last resort, the only possible eligible
t el econmuni cations carrier.

Second, the awarding of wuniversal service funds to non-ATCs.
Section 254 renders wuniversal service awards to eligible
tel econmuni cations carriers. This was an inconvenient statutory
limtation for the FCC, which wanted to award funds to school
districts and other entities under the schools and libraries
program The FCC avoided the statutory |anguage, which led the
award to schools and libraries corporation funds to nmany entities
in Alaska and around the United States, few of which were truly
eligible telecomunications carriers. A state regulatory
conmm ssion m ght have chall enged the FCC decision and stated that
it alone had the authority to determine which entities are
eligible teleconmmunications carriers and thus which entities
woul d receive schools and libraries corporation funds.

Awarding of the universal funds for purposes other than
i nvestnent and plant equipnent. Section 254 is quite clear that
uni versal service funds are going to be used for investnents in
pl ants and equi pnent. The words of the statute nust have sone
nmeani ng, but the FCC has refused to give them that neaning. A
state commission conmtted to the statute could insist that
eligible telecomunications carriers use federal USF funds to
invest in plants and equi pnent. Under the Act, rural carriers are
exenpted from sone Section 251 obligations. That exenption can be
renmoved by a state regulatory commssion, if the conmm ssion can
make certain show ngs. The RCA renoved the rural exenptions from
the Juneau and Fairbanks study areas but w thout the RCA naking
statutory showi ngs. Both federal courts in the FCC are consi stent
in the interpretation that the state conm ssion bears the burden
of proof in such a decision. The apparently inproper action of
the RCA is currently in Ilitigation. FCC rules limt rural
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uni versal service subsidies to carriers whose |oop costs are
roughly 15 percent above the national average. The unbundl ed
network el enent cost structure in Fairbanks is bel ow the national
average, yet based on this and RCA eligible tel ecomunications
carrier designation, GCI will receive universal service support.
This is a peculiar way of using federal funds.

Commi ssion rules are quite specific that funds received for the
schools and Ilibraries program nust be used exclusively for
educational purposes. In the past year, the RCA and others have
| obbied the FCC for a waiver of this rule so that schools and
libraries funds could be used for non-educational purposes in
rural Alaska where broadband services are not commercially
avai l able. Broadband 1is inportant to American comunities,
particularly small comunities in the Al aska Bush. A waiver could
have equally well been sought and, perhaps, attained to get funds
for comercially avail able broadband services through the rura
uni versal service program Such funds woul d have gone to eligible
t el ecommuni cations carriers, not just the recipients of funds for
educational prograns. Paradoxically, the RCA efforts, while
getting broadband services on communities, has had the effect,
i ntended or not, of putting financial pressure on snall telephone
conpani es which now have no viable business plans to bring
broadband services to communities where federally subsidized
progranms are in place.

Conpetition and deregulation are the parallel goals of the 1996
Act. Conpetition neans letting the market, not governnent,
determine the wuse of resources. Conpetition does not nean
multiple carriers all riding the sanme network. Indeed, Section
271 of the Act, which instructs the FCC to review whether
conpetition in a state is sufficient to permt a regional Bel
operating conpany to enter |ong distance services, first calls on
the FCC to exanmne the state of facilities-based conpetition.
Multiple carriers all using the sane facilities is an interesting
idea, but it does not fall under the heading of conpetition.

| have been told that sone governnent officials in the state have
been ill advised on this specific matter. Any suggestion that the
purpose of the Act is to prevent or in any way limt investnent
in new equi pnent or duplicating net wor ks reflects a
m sunder standing of the Act. Wat is the correct rate to charge
for residential service for unbundled network elenents? | don’'t
know. As | nentioned earlier, practically all enpirical economc
research finds rate regulation to be counterproductive. As such,
there is no correct rate that can be set by coercion. This is not
an obscure economic theory. It is a standard result presented in
practically every introductory economcs textbook. 1In every
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regine that sets prices, whether in Comunist Cuba or WANI
Anerica, one observes shortages, |ong queues and hoardi ng of sone
goods, while other goods have plentiful supply, but few
transactions. In the fornmer case, prices are set bel ow what nost
producers are willing to supply in the market, for all but a few
situations, prices set below the nmarket clearing price but an
i ncunbent and potential suppliers are encouraged from expandi ng
producti on because that’s production that regulated prices would
|l ead to economic and financial |osses. If prices were not set,
practically all consunmers would be better off because they could
predi ctably purchase all they wanted [at the] prevailing price.
For many such goods, a black market develops to sell goods at
prices below the regulated rate but such Dblack market
transactions are inferior to unregulated transactions because
they lack many of the contractual safeguards, such as insurance
and warranties that characterize unregul ated transacti ons.

In the latter case, prices are set above market clearing prices.
Here producers expand production but sales are illusory because
there are no willing consuners at that regulated price. For nany
such goods, a black nmarket devel ops to sell goods at prices bel ow
the regulated rate. But such black narket transactions are
inferior to an unregul ated transaction because, again, they |ack
many of the contractual safeguards.

In a market w thout price regulation, no demand goes unnet

between willing buyers and willing sellers. One need not visit

Havana to see the harnms of price regulation. Last Septenber in
Anchorage, | visited a brand new residential developnment in
Anchorage. It is near both ACS and GClI switches. Yet neither
conpany was willing to wire the new devel opnent for telephone
service at the regulated rates made available by the RCA GC

did, however, wre the community for cable service. The decision
not to wire the community at regulated rates for phone service
was not based on heartl essness or nean-spiritedness or any form

of special disorder. Rather, the decision, like practically all
busi ness decisions, represented a rational view of business
behavi or. Businesses do not willingly nmake investnents for which

there is no possibility of financial return. The conpani es have
investors and these investors would be harnmed if the conpanies
had made an unwi se investnent. It is inpossible to say that the
residents of this comunity benefited from this regulatory
decision of the RCA If, alternatively, the RCA had conpelled
either ACS or GCI to wire the residential community for tel ephony
service, the residential consunmers mght have been nonentarily
better off, but the conpany investors would have been worse off
as a result of the governnent coercion. Such coerced investnents
have, in fact, been required of ACS in many residential
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devel opments only to see nost, if not all, of the custoners
subscribe to GC. The benefits to residential consunmers of
coerced corporate investnent may be short |ived. Conpanies have
no incentive to maintain or operate coerced investnents. As is
the case of Cuba, and other countries that have followed price
regul ati on, corporate investnent dries up altogether. The next
residential devel opnment may have no conpany left with investors
willing to nmake unprofitable investnents.

GCl has a nodern, two-way coaxial cable plant in Anchorage. Like
ot her cable conpanies around Anerica, GClI faces the choice to
provi de conpetitive phone service. It can use its own plant to
provide fewer facilities-based conpetition or it can |ease |oose
for an unbundl ed network elenent platform to provide service on
the incunbent network. [If the wunion rates were subject to
negotiated prices, one would expect to find the result famliar
to anyone who negotiates a contract for service. Negotiated rates
woul d roughly reflect cost of service and a conpetitive carrier
would use its own networking neighborhoods when its cost of
providing service is less than the cost of the incunbent and the
conpetitive carrier would lease facilities for the incunbent’s
cost for substantially lower than its own. The negotiated rates
would in fact reflect costs and the option value of assets
because the incunbent could not set a nonopoly rate with a
conpetitor as the alternative of using its own network in which

fixed costs are already sunk. Moreover, if negotiated rates
[indisc.] its cost structure, the incunbent is nore profitable to
| ease its service than not. It can even be initially profitable

for the conpetitive cable carrier to lease its facilities where
it has a | ower cost structure than the incunbent.

The enpirical observation of 100 percent leasing by GCl’'s
i ncunbent facilities in Anchorage is puzzling. If rates were
freely negotiated, this is consistent with the hypothesis that
the GCI plant and equipnment is uniformy nore costly than the ACS
system Rates in Anchorage were not freely negotiated however,
and it’s inpossible to tell much about the relative cost of the
pl ants and equi prent. The Suprene Court has upheld the authority
of the FCC to set regulated pricing standards for unbundled
network elenments. The price regulation under Section 252 should
only be a last resort. Negotiation between private parties should
be the primary nethod of setting rates wunder Section 252.
Regardl ess of how it occurred, the residential market share of
the conpetitive carrier in Anchorage is over 50 percent and that
is unique in Anerica. The two principles cited in the preanble of
the Tel ecommunications Act of 1996 are conpetition and
deregulation. |If Anchorage isn't ripe for deregulation and
allowing market forces to work, no city in Anerica is or, quite
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frankly, ever will be. Al aska has the opportunity to fulfill the
vision of the Act, and to deregul ate tel ecomruni cati ons services
i n Anchor age.

Over the com ng weeks — over the com ng days and weeks - you w ||
hear from many different parties about the reauthorization of the
RCA. No doubt that information will not all be the sanme. Mich

will be contradictory, sonme will be tedious and i nconprehensible,
sone will nmeke perfect sense. Sone will urge a quick decision
others will urge caution and circunspection. Some will point the

finger of blanme at one conpany, sone at another, and others wll
single out individuals for blame. In negotiations, whether with
children or governnment agencies, there is always a great threat
if you don't do exactly as you are requested. Threats are the
common denom nator of negotiations. A great many people wll
threaten dire consequences if you do not follow their advice
precisely. Consunmers wll be hurt, businesses wll shut down,
individuals will |ose jobs, the federal governnment will take over
Al aska. Your worst nightrmares will be conjured before your very
eyes. | cannot speak to ot her possible threatened outcones but as
far as federal communications |aw and federal universal support
to Alaska, there is no need for you to be frightened, no need to
rush to judgnment, no bad outcome or result, regardless of your
deci si ons.

You alone will have to sort out the conflicting clainms. Perhaps
you know the right answer today and will cone to an expeditious
resolution of this matter. If not you will have nmuch information

to weigh wth sonme people screamng at you to nmake a quick
decision on an extraordinarily conplicated matter. You nmay
reasonably wish to hear the results of the state-sponsored study
on the health of the telecomrunications industry in Al aska. The
proper answer on timng for the legislature is not what is
convenient for others. The proper timng is what is convenient
for the legislature. Do not be rushed to judgnent if you need
nore time. Do not be slowed to judgnent if you have sufficient
information to deci de.

It seens you have four broad choices. You can cease to have a
state regul atory agency. Second, you can reauthorize the RCA in
its present form Third, you can reauthorize the RCA wth
statutory nodifications or four, you can abandon the RCA and

create a new state regulatory agency. |In evaluating these
options, | propose reliance on the three principles of liberty:
political liberty; economc liberty; and admnistrative liberty.
| have great confidence that the decision you will make w Il be

the right one. My confidence is not based on any prior know edge
of what you may decide but rather it’s based on the belief in
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denocracy in Anerica. You, as the state legislature, are the
denocratic |lawaking institution in Al aska. W all nake m st akes.
In a non-denocratic government, governnental m stakes are not
corrected and governnment ultimately fails. In a denocracy, the
m stakes of governnent are reviewed and, where particularly
troubl esone, they are corrected. That is the purpose of this
hearing. Thank you for your kind invitation to appear here today.
[’11 be happy to answer any questions that you may have.

2:05 p.m

SENATOR COWADERY: Based on your experience, there has been sone
tenporary rates established that have been tenporary for a nunber
of years in Alaska. Wiat is the normal procedure, you know, these
tenporary rates? | nmean how | ong should they be tenporary before
they’re final in the aw? | nean what is your judgnent?

MR, FURCHTGOTT- ROTH: Senator, | have to confess that ny judgnent
is probably a lot different from standard practice across
Anrerica. | think it’'s very inportant for governnment to have
predi ctabl e, expeditious proceedings. | think sinple rules are
better than conplicated ones. | think getting things out quickly
and fairly is a very inportant governnental responsibility. That
is not necessarily the normeither here in Al aska or, frankly, in
other states. Tenmporary rates create a sense of inpermanence, a
sense of instability, a sense of — it’s difficult to know where
things are going to be a year from now It’s not a good
situation.

SENATOR CONDERY: Tenporary rates, as | understand, here have been
a nunber of years, not just a year, a nunber of years and when a
tenporary rate was originally established, the circunstances were

such at that time, | assune, let’'s say four years later or
sonetime later the circunstances certainly can change but they're
held to that tenporary — it would seemto ne. 1'Il just ask you —

the role of RCA should be to establish these pernmanently - you
know, pernanent rates on today’s standards, not four years ago or
five years ago? Do you agree with that?

MR, FURCHTGOIT-ROTH:. Yes sir and it’s very difficult to have a
record, a rate-making record, that’'s extended over nmultiple
years.

SENATOR COWDERY: Coul d you describe the possible consequences to
rural Al aska because the RCA has done the rural exenption - you
know, if it’s revoked or isn't revoked? What would you think the
consequences woul d be?
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MR. FURCHTGOTT- ROTH: Senator, are you referring to the Juneau and
Fai r banks study you're in?

SENATOR COVNDERY: Yes.

MR, FURCHTGOTT- ROTH: Senator, | don’'t know what the consequences
woul d be...[END OF TAPE 02-35, SIDE A]

TAPE 02-35, SIDE B

MR, FURCHTGOTT-ROTH. ... and I'm certainly not going to ever say
that 1’ m against conpetition. I'’malways in favor of conpetition.
I f soneone wants to invest their own noney to try to make a
dollar, | don't think the governnent ought to stand in the way. |

do think that where there’s a law that says there’'s a certain
process that has to be followed, that that process needs to be
followed. My comments are directed nore at the burden of the
state conmm ssion to follow the |Iaw and have the burden of proof
in evaluating when it permts a rural exenption. It isn't for ne
to know what the effect would be. I think it’s the burden on the
state comm ssion to develop a record to determ ne what the effect
woul d be in permitting a rural exenption.

SENATOR CONDERY: Thank you.

SENATOR ELLIS: Thank you M. Chairman. Harold, you served one
termon the Federal Communi cati ons Conmi ssion?

MR, FURCHTGOIT- ROTH: Yes sir.

SENATOR ELLIS: And it’s been noted that, during a four-year
period, that you ruled that you participated in approxinmately 190
dissents so I'mtrying to get a feeling for the scope of the work
of the Comm ssion and whet her your viewis representative of sort
of the nmainstream position, a mjority position, or was 190
di ssents over four years sort of put you outside the nainstream
of opinion? | certainly appreciate the mnority opinion, being in
the Mnority nyself and in the Al aska Senate, but that record
just seens to cry out for — naybe you were contrary to nost of
what went on there.

MR, FURCHTGOTT- ROTH. Senator, | was very proud to have had the
opportunity to serve on the Federal Conmunications Conmi ssion.
think if one |ooks at governnmental bodies that have multiple

heads or responsible officers, | don't think it’s appropriate to
| ook at the uniformty of those to cone to a conclusion about
whet her one’s views have nerit. I'’mquite sure that, as a nenber

of a party of the state legislature, you wouldn't want to be
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eval uated negatively based on the nunber of negative votes that
you cast nor would a judge on a court, whether it’'s a district or
appellate or suprene court, want to sort of say whether, vyou
know, neasure ne based on the nunber of dissents | cast or
perhaps how frequently | voted with the ngjority. If the point is
are ny views on universal service outside of the nmainstream of
the FCC, Senator, | will say as proudly as | can possibly say,
they are so far out of the mainstream of where the FCC has been
for the past six years because the FCC has been exactly wong in
ny Vi ew.

SENATOR ELLIS: | appreciate your answer. |I'mjust — | nmean you’ ve
been brought here as an expert witness and |’ve been review ng
your credentials and | just wanted to get a sense of where you
fit into the public policy discussion. Your theory, you know, in
part of your testinony you made characterizations of the other
comm ssioners and of the staff — | think you referred to the
staff as juvenile pranksters who were naliciously out to get
rural Anmerica. Do you — what was the notivation - to help other
noneyed interests or political interests or? Wy wuld any
[indisc.] juvenile pranksters out to hurt other Anericans? Can it
really be that way?

MR. FURCHTGOTT- ROTH. Senator, | don’'t know the notives of the
staff or those who directed them | do know that federal
uni versal service support is very big noney. It is today over $5
billion. Six years ago, over 75 percent of that noney went to
small, rural tel ephone conpanies. A disproportionate anount of
that noney went to the state of Al aska. Today, Al aska’'s share of
federal universal service support is substantially less than it
was six years ago. That was not the intention of Senator Stevens
and others when they hel ped draft Section 254. Wat has happened
with universal service has been changing a program that was a
fairly small, targeted program to go to small telephone
conpanies. It has been hijacked for other purposes. The nopney
goes primarily, increasingly not to small rural states, but to
| arge urban states. Senator, | wasn't privy to naking those
deci sions. Those are decisions that | very proudly voted agai nst
every single tine they were brought before the conmssion. |
don’t think that was the purpose of Section 254. | have a very
| ong record — very public record on universal service support. |
don’t know what the notives are. Senator if you' re questioning ny
characterization of the nodel as having been constructed for
juvenile pranks, | accept the criticism and perhaps it’s harsh
but Senator, | don’t know what other explanation to cone up with.
At least juvenile pranks [don't] get to the question of the
notive. It doesn’'t get to the question — was this for sone other
purpose? Was this to be able to get nobney to sonmewhere el se? |
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can tell you, Senator, that | have spoken very frequently about
why is it that this programincreased by over 200 percent in the
course of a few years and all of that increase primarily went to
other states? Wiy is it that the FCC established this rural task

force saying, you know, small conpanies — that’'s really hard.
It’s going to take us many years. W need to gather expert groups
together and let’s get everyone together and we'll just have

hearings. W' re going to think about this for years and years and
years.

Well, you know, let nme tell you what happens when the regiona
Bel | operating conpanies want sonme noney. They hire sone fancy
| obbyi sts. They come into the FCC and with hardly any record at
all, within a few nonths, they have $700 nmillion. That’'s $700

mllion, not a penny of which will cone to Al aska. Now, | can't
tell you what the notives are. [Indisc.] |obbyists all sitting
behi nd you saying yea, yea, [indisc.- laughter]. But | don’t know
what the notives are and, believe nme, | don’'t think for a nonent

that the FCC staff invents these things w thout direction from
soneone else. That is definitely not the case.

SENATOR ELLIS: So should the RCA be term nated in Al aska?

MR, FURCHTGOIT- ROTH: Senator, |I’mnot here to give that advice.
have no answer to that.

SENATOR ELLIS: Are you aware that Pat Davidson, our chief
| egi sl ative auditor, reviewed the work of the RCA, the policy and
the process, and recommended a four year extension as was put
into Governor Knowes’s bill to extend the RCA?

MR, FURCHTGOIT-ROTH. No sir, |I’mnot aware of that.

SENATOR ELLIS: | noticed she doesn’t appear on the witness |ist
anywhere. | just wanted to see if you had a reaction to that.
Thank you M. Chairnan.

CHAI RVAN TAYLOR: O her questions? | want to thank you for your

testinony. | really appreciate you comng before us today. |
woul d hope that you would, if you could, stay for the rest of the
testinmony — maybe be available after that. By the way, | don't
know of anybody on this commttee or in this legislature that is
trying to termnate the RCA. | know a whole ot of people that
are desperately trying to grant an early and premature extension,
but | don’t know anybody trying to kill it.

Next up we have M. Boucher, or nenbers of the Chugach Electric
Board. Is Joe Giffith here or Red here? You can step right here
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to the table if you wi sh because there aren’t any chairs left.

MR JOE GRIFFITH M. Chairman, with the indul gence of the body
and in the interest of brevity, perhaps we could conbine those
two points and bring up the past general nmanager, the board
presi dent and nyself.

CHAI RVAN TAYLOR: That would be fine. I'd like to have you al
three here at the sane tinme and we’ |l just turn the floor over to
you and, Joe, you go ahead if you wish to start off or you w sh
to have soneone el se start off.

SENATOR DONLEY: M. Chairman? Can everybody — if people in the
back want to stand up to see — but if you guys want chairs we can
try to set out nore chairs or sonething. Is everybody okay?

SENATOR ELLIS: Before we begin wth the next presentation, can |
just inquire of you, is M. Tillinghast working for the conmttee
now or serving as a staffer?

CHAI RVAN TAYLOR: Yes.

SENATOR ELLIS: In what capacity - as a legislative enployee or on
contract?

CHAl RMAN TAYLOR: He is on contract with this conmttee to advi se
and assist us in what | think is one of the nbst conplex issues
that |’ve ever wandered into.

SENATOR ELLIS: So, just the RCA?

CHAI RVAN TAYLOR That’'s all. Yes, just for the purpose of these
hearings and to assist us in such research as we m ght need and,

believe nme, | don't understand the technical aspects of this deal
and | don't know if others do but his assistance has been
i nval uable. | appreciate having him

SENATOR ELLIS: It’s nothing personal. | just was ignorant to the

fact that you hired nore staff.
CHAI RMAN TAYLOR: Go right ahead.

MR JOE GRIFFITH M. Chairman, It’s a pleasure to be before you

today. My name is Joe Giffith. | am the general nanager of
Chugach Electric — just recently appointed to that position. |’ve
served there about a nonth now. Prior to that, though, | was

executive manager that was in charge of regulatory matters for
Chugach for the prior 13 years.
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Chugach is a nmenber-owned coop, consisting of about 60,000 retai
menbers. W do sell power wholesale to three whol esal e custoners
as well as one opportunity custoner, mainly Fairbanks. The result
is that we supply the bulk of the electric power for the
Anchorage area and alnost all of that for the Mat-Su Valley and
the Kenai Peninsula areas and we supply substantial anounts to
Fai rbanks. We are a cooperative. Qur nmenbers el ect our board that
sit and rule on our activities and provide policy direction. W
believe that our electorate has el ected good people and tal ented
people to this job. W have dedi cated and know edgeabl e directors
wi th consi derabl e professional expertise which neet over 25 tines
a year to ensure that they keep close track of our nenbers’
i nterest.

And the nessage | bring you today is very sinple. W don't
believe we’'re getting good value for the regulatory process that
is being conducted by the RCA. W have very serious difficulties
with the process and the actions that we have with the RCA

Let me say that it is with considerable trepidation that |I appear
before you. Many would say that it’s a fool’s errand to conplain
publicly about an agency with absolute power and authority over
every aspect of each of the utility' s operations. This agency,
the RCA, sets the prices at which we sell our services. It sets
the terms of that service. It has virtually wunlimted
investigative authority and, ultimately, in extrene circunstance,
the authority to take on managenent authority at our conpany.

Despite these risks, we feel we owe it to our nmenbers and you to
give you the benefit of our experience. | want to stress that
what we have to say is offered in a spirit of constructive
criticism although maybe some would say that’s an anachronistic
phrase, and we trust and hope that it will be accepted in that
manner .

Let me tell you just quickly about sonme of our experiences which,
of course, [are] unique. It may not be that it’s across the board
but it’s things that we have encountered. Wth a few notable
exceptions when we actually get a decision, we're pretty nuch
happy with the result. It’'s getting the result that’s our problem
and let ne make three points in that regard.

First, the Comm ssion takes far too long to nake decisions. A
couple of quick exanples there. A rate case was opened in, |
bel i eve, 1996, could even have been 1995 now. W finally held a
hearing on it in Septenber of 2001 and a decision was issued six
nonths later in March of 2002. This rate review process is SiXx
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years old and still open.
CHAI RVAN TAYLOR That case is still open?

MR GRIFFITH Still open. The 2000 test year general rate case
that we filed in 2001, we are unlikely to have a decision in that
process for at least 18 nonths fromthe tinme we filed it and |
believe that’s optimstic.

Secondly, the Comm ssion does not control its proceedings well.
In excess of 60,000 pages of discovery has been disclosed thus
far after two rounds of discovery. There are four nore rounds
schedul ed.

Thirdly, the Comm ssion has a tendency to make the least fina
deci si on possible in many circunstances and so what the result is
not hi ng ever goes away. In our current rate case, the Conm ssion
is considering a financing issue that it has tw ce considered and
ruled on before. They confronted the issue once in a separate
docket open to decide whether to investigate the claim closed
that docket, finding no basis for investigation, then allowed
consideration of the issue in the case that | nentioned that has
been open for six years. They seemto have terrible trouble with
finality. As | said, the Conmm ssion sets the prices at which we
sell our services, but once they ve set that price and we’ ve sold
the service, they have asserted that it is their right to go back
and actually change that price. You can inmgi ne what that does to
a conpany to rectify your books as well as to refund your noney.
You can imagine running a business when you can’t know whet her
t he revenues you receive are going to be taken back perhaps years
| at er.

So, concluding ny remarks, and | told you | would be brief, we
| ook to the Commission to performits role. W think they have an
inportant role that prior testinony indicated that they have a
role and chose not to suggest what you might do with their role.
| think it can be proved we are a custoner of the RCA and we
believe, fromour perspective, its main function is to adjudicate
those cases that we nust bring before them The RCA has becone
ineffective in performng this function. Chugach has, and wl|
continue, to participate in good faith and try to nmake work
what ever regulatory structure the legislature determ nes is best
but the current situation is not good for our nenbers.

W currently pay about $365,000 a year to fund this process. W
don’t think it adds much value and it’s nothing but cost to our
nmenbers. Mre inportantly, this process diverts huge anounts of
the talents of ny staff on work that we believe benefits few For
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exanple, in the 2000 test year rate case that | just nentioned to
you, we have al ready expended over 6,000 staff hours and we still
have nonths to go. W need to expedite and inprove this process.

Now | have spent a nonth at the helm Gene Bjornstad spent eight
years and has conmented also on what we believe is process that
needs some work. Gene?

2:25 p.m
SENATOR COWNDERY: Could | ask you a question?
MR. GRIFFITH: Pl ease do sir.

SENATOR CONDERY: 1’ve known Joe for quite sone tinme. W’ ve been
on opposite sides of some issues and on the same side at tines.
But anyway, you know the cost of these delays, you said, and the
cost of production they require. What do you estinmate, say in
your conpany, Chugach, who serves about 50,000 citizens, | think,
what do you think that costs the citizens or how nuch noney have
you — do you have any estinmate, say this case you were talking
about that was six years — what it cost you to get where we're at
today — not finality | guess.

MR GRIFFITH: That’'s a tough question but regarding the test
case, the case that is still open, | do have — | can give you the
figures on the current one because it’'s nore of a near term As
|’ve said, we've spent about 6,000 man hours pursuing this
current rate case and that’'s worth a little over half a mllion
dollars to us, notwithstanding the fact that the staff expending
those 6,000 man hours weren't doing their other job while they
were engaged in the discovery and the depositions and all of the
process. It probably will double easily before it’s all over on
our part. In addition to that there are the other parties that
are al so approving costs, probably about the sane rate we are, to
deal with 60,000 pages of discovery and it wll probably be
80,000 before it’'s over as well as their attorneys and
depositions. Depositions are still ongoing, as is discovery.

SENATOR COWNDERY: And have they concl uded the costs to RCA?

MR GRIFFITH It does not include the cost of the RCA staff other
than — I think you would have to add the PAS in there as part of
the overall direct cost because they participated in the
di scovery and al so have questions invol ved there.

SENATOR COANDERY: Just to follow up - these costs are paid by, you
said, but ultinmately the consuners pay those costs.
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MR. GRIFFI TH: Qur nenbers pay the bill

SENATOR CONDERY: Menbers pay the bill but nenbers of RCA and the
public pay their bills and their costs. The whole thing is
consuned by the public through whatever rates they have to have.

MR. GRI FFI TH: Correct, Senator.

SENATOR CONDERY: So I'Il = I"Il just — 1 just wanted that for
t he record.

SENATOR ELLIS: Joe, thanks for being here today. The first
exanpl e you gave us — unacceptabl e delays — was from 1996 so that
was the old APUC that we abolished. My understanding is that

while things my still frustrate you as slow, the RCA is
significantly quicker in their work than the old APUC. | hope
that will either be confirmed or denied with docunmentation |ater

in this hearing. What is your suggestion then for sonme nechani sm
for protecting consunmer interests in Al aska and speeding up the
process for your operation?

CHAI RMAN TAYLOR Let’s let him get to the first question you
raised first. Is it faster? Are they doing a better job?

MR GRIFFITH: | think, in some respects, the answer to that is
yes. | would say that in the small cases they have noved those
t hrough nuch faster and they seemto be adhering to the tinelines
on what are the traditional TA — tariff advice actions. | don't
bel i eve they have done any better in the big cases as yet.

SENATOR ELLI S: Because they’ re conplicated?

MR. GRIFFITH: They' ' re conplex, they' re conplicated and, as | say,
they have difficulty comng to closure on key issues that affects
the bottomline of these cases.

SENATOR ELLIS: Any suggestions for inprovenents to protect the
consuner interests and speeding up the process at the sane tinme?
Can they expect to be accommobdat ed?

MR GRIFFITH | think so, yes.

SENATOR ELLI'S: Any specific suggestions you have | think would be
wel cone.

SENATOR CONDERY: Don’t we have, on these cases that you tal ked
about that goes on for years, don't we have statutes that address
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that tineline in statute that their supposed to finalize things?

MR GRIFFITH: | don’t believe we have devel oped, Senator, a
timeline and put it in the statutes. There are tinelines and
certain filings - when you have to file, when you have to

respond, but it is my understanding there are not clear tinelines
on when you have to have finality on these kind of

SENATOR CONDERY: [Indi sc. ]
MR GRIFFITH | think it would be hel pful.

SENATOR COWDERY: Thank you. Thank you M. Chairman. | thought
t here was sone statute..

SENATOR DONLEY: There may be with different types of utilities.
It may not be in the electrical realm but | believe there are
sone guidelines for other types of utilities.

CHAI RVAN TAYLOR: I n fact the RCA has actually adopted tinelines
of their owm and they're in the Al aska Adm nistrative Code. The
only problemis they are totally disregarded so — and | think we
will find that out tonmorrow when we discuss things with them
Maybe you'd like to give testinony?

MR. GENE BJORNSTAD: Good afternoon. My nane is Gene Bjornstad.
I’mthe former general manager of Chugach El ectric Association.
just recently retired but elect to offer nmy prior experience with
the RCA. First of all, Senator Taylor and your commttee — all of
the Senators — | appreciate your efforts to inprove the process.
| want to digress from that to say when you did away with the
APUC and established the RCA | thought it was good nove. | was
optimstic that things would change but | don't think they did
and 1'll elaborate a little bit.

As you are aware, Chugach has also tried to lead the way in the
utility industry in a nunber of different ways, a few include
getting rid of the conpetition, benchmarking, adopting sonme best
practices. In the past five years, | think sone of you Senators
know t hat Chugach has prepared to sell for conpetition by |ooking
at energing technologies and we tried to pronote innovation. And
also we offered new services to our nenbers. None of these
changes cane easy however, but | believe Chugach is a better
organi zation for it because we weren’'t afraid to change and we
weren't afraid to stick our head out of the sand and | ook at the
future, so nuch, the regulatory process changed. As Joe said,
utilities are extrenely dependent on the regulatory process and
the cooperative nenbers and the cooperative profits can be
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affected by the decisions and, nore inportantly, indecisions by
the Commission. The |legislature has a duty to ensure the
regul atory process is fair and serves the best interest of
utility ratepayers. In ny opinion, both the RCA and its
predecessor organization failed to provide value to its utility
r at epayers.

In my | ast year as general manager of Chugach Electric, my direct
reports — and | supervised nuch of the efforts to conply wth
several rounds of discovery requests on the Alaska Electric
Ceneration and Transm ssion Cooperative, Mtanuska Electric and
the Public Advocacy Staff [PAS] in our present general rate case.
At times, Chugach had as nmany as 40 enployees, the mpjority of

whom were in managenent positions, including senior nmanagenent
wor ki ng on not hing except responses to the discovery request. As
Joe nmentioned earlier, | estimate in excess of 6,000 hours

enpl oyee tinme was spent responding to these discovery requests.
In addition to the staff time dedicated to the discovery
requests, 11 nenbers of ny staff, including nyself, nade
t hensel ves avail abl e for deposition by AT&T, HEA, and MEA in the
proceedi ngs, sonetinmes being deposed tw ce. These depositions,
necessarily, caused us nunerous hours away from our nornal
duties. The docunentations prepared in response to these parties

is staggering. Chugach nmade nearly a half of a mllion copies —
pages responsive to the discovery request. In just the first two
rounds, the parties have propounded a total of 184

interrogatories, 190 requests for information or production, and
13 requests for om ssion on Chugach.

Al'l of this comes on the heels of the Conmi ssion’s order stating
its intent to, 'limt the contentiousness of the case,' by
limting the nunber of discovery requests. In contrast, just the
opposite has occurred. The nunber of requests in this current
docket already surpasses that of Chugach’s 1998 test year nmatter,
which the RCA did not decide until after the 2000 test year
matter was fil ed.

In summary, the current process is not efficient. It’s extrenely
disruptive to staff. It diverts critical resources from normal
business activities and it’s also extrenely burdensone. Entire
conference roons full of docunments have been produced. Al this
adds up to costs for the staff, costs for |egal counsel, and the
costs to prepare docunents. In addition because Chugach is not
receiving its permanent rate increase, it’'s losing $200,000 a
nonth, that inplenentation of its request, because it’'s been
del ayed. | would encourage the conmttee to use good managenent
and probl em solving techniques to reinvent the regul atory process
fromthe bottom up. Although we can’'t solve the probl em today, |
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believe with a commtnent to change, good | eadership, and the use
of the industry experts, the regulatory process can becone nore
tinely and efficient. | appreciate the opportunity to express ny
views and woul d be happy to answer any questions you’ ve got.

2:25 p.m

SENATOR COWDERY: | served, when | was in the House, you recall
the Regulatory Restructuring Commttee or whatever — | forget
what it was called then, and out of that we - if | renenber,
maybe you can help nme out here, it seens |like the APUC had

sonething |like 41 enployees or around that and that there were
del ays and the main conplaint we had the del ays were indeci sions.
They coul dn't make a decision. So we established the RCA. Wen we
did away wth APUC the world didn't collapse, of course. But,
then we've got the new - but, now we’ ve got sonething |ike 61
enpl oyees with the new RCA agency and with our information we're
just as far behind, and in some cases further behind, than we
were before. So | guess what we’'re tal king about is, if you agree

with what | said or if I'"'min the ballpark of accuracy, | think
am Wat woul d you suggest we go forward? | nean, - you know we
can't, we’'ve been - sonebody said earlier about pressure

or just let it go or should we try to have hearings and try to
inprove it or nake it go away or do you think it's needed where
there’s conpetition or, you know, can you generalize on sone of
t hat ?

MR. BJORNSTAD: Senator Cowdery, first of all, | think your
nunbers are probably correct and I think that a record woul d show
that | wote a letter back a couple of years ago wth
anticipation and the optimsm to increase the staff of the RCA
because we thought it was going to nmake it better. [|’m not
certain that’s been the end result. Nurmber two, | believe that

the process can be inproved. It may be that there has to be this
di scussi on of sunsetting in a shorter period of tinme that creates
the pressure in order to have sone different kinds of ideas. |
think you nade suggestions earlier |ast year about changing the
process and how they ought to maybe do sonething different. |
think some of those things were accepted by the present RCA but,
in my opinion, the workload that they have in part was created by
t henmsel ves when they started existence a couple of years ago

They started a nunber of general rate cases and so forth with the
other utilities. I think we need to look at the entire process
and | think this commttee should | ook and get sone experts maybe
from around the country to tell you howto do it differently and
better.

CHAI RVAN TAYLOR: Do you think we have the tine to do that if
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we're going to go into a special session here on the 24'"?

MR. BJORNSTAD: You're not going to — you're not going to tell
themin the next two weeks but | think that [indisc.] six nonths
or nine nonths you could cone up with sonething and reauthorize
it next year.

SENATOR COADERY: Could you define the 2,000 a nonth in a little
bit nore detail — or 200,000 a nmonth — just how you...

MR. BJORNSTAD: In the year 2001, we went in last sumrer for a
rate increase and we asked for an interim rate increase first
because sone of these other test year cases weren't conplete yet,
but a permt increase to conme in at the end of this year. The
interim rate increase was first flatly denied [indisc.]
significantly. W finally got a decision that allowed us an
interimrate increase just under four percent and that's still in
effect. But in the neantinme, we filed for a higher rate increase
than that and unl ess things have happened differently in the | ast
nonth or so since | retired, because we don’'t have a decision on
that current rate increase, we anticipated that we would be
getting nore than $200,000 a nonth and | don’t believe we are and
Joe or...

SENATOR CONDERY: Can | ask — is there any chance of this ever
bei ng recovered, this $200, 000 per nonth?

MR, BJORNSTAD: No.

CHAI RVAN TAYLOR: How in the world do you guys craft a budget? |
mean you don’t know what you can charge for your costs.

MR. BJORNSTAD: Senator, we have what is called interimrefundable
rates so you take your best guess on the basis of this interim
refundable rate, the circunstance that we have, and you hope that
they aren’'t really refundable and you put a budget together on
the basis of that and, again, it’'s with very narrow margi ns so
there is a high risk factor that you won't achieve it.

CHAI RVAN TAYLOR: And none of that is recoverable retroactively,
isit?

MR, BJORNSTAD: No.

CHAI RVAN TAYLOR: So this current rate case that we're talking
about has now been ongoi ng for what, 18 nonths?

MR. BJORNSTAD: Since July of 2001 for the 2000 test vyear,
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however, it’s really inextricably linked to the one that started
in 1996 so it’'s sort of part and parcel of the whole process
because the calculations effective in the ‘96, ‘97, ‘98 test year
i nfluenced the nunbers in the 2000 test year.

CHAI RVAN TAYLOR: And that hasn’t been resol ved yet?
MR. BJORNSTAD: That’'s not been resolved in full as yet, no sir.

CHAI RVAN TAYLOR: So we’'re actually |ooking back nore than six
years at this point on data that you are now submtting,
apparently.

MR. BJORNSTAD. That is the case, Senator. As of about a nonth
ago, t hough, we submtted the second set of nunber s,
recal cul ati ons, on the 2000 test year that we believe [indisc.]
up the 96 test year up through the 1998 circunstance and the
ruling on that piece of the case. If that is accepted, and we
have no reason to believe that they won’t accept the new nunbers,
t hen when they act on that, we should get pernanent rates but the
best guess is that, at the earliest, next spring before we’ll see
a result on that.

CHAI RMAN TAYLOR: ...for five, six, seven years at a time, you
don't know whether or not you're going to be granted your
i ncreases. You can't go back and recover them retroactively. It
just seens to ne to be very difficult to operate under those
ci rcunst ances.

MR. BJORNSTAD: Senator Taylor, it is a challenge, but we have
beconme very adept at estimating these chall enges, and, knock on
wood, we have done quite well. W haven't bitten the bullet yet.
W' ve been fortunate.

CHAI RVAN TAYLOR: Let me just ask both of you a general question
here. It was raised by Senator Ellis when we were commenting
about M. Rhyner and his - | haven't found his letter, by the
way. We can have himtestify to verify each of these things, but
| think these gentlenmen m ght do exactly the same thing. Have you
been reading in the newspaper comrents by the chairman of the RCA
that if they are placed into their grace period year, they wll
not be able to take on newrate filings, will not be able to take
on new cases, wWill not be able to handle the essential business
of regulating utilities? Have you heard that or is that just ne
hearing that?

MR. BJORNSTAD: Ch, no. We have heard that.
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CHAI RMAN TAYLOR How do you interpret that especially as far as
the other utilities in the state? How woul d you interpret that?

MR. BJORNSTAD:. Senator, | guess ny view of that is that in view
of their current work load, I wouldn't take on anything else for
a long tine irrespective of whether | was being wound down or

not. They need to get sonme of the stuff off their plate so they
can deal with the big issues.

CHAI RVAN TAYLOR: Well, | appreciate that, but | also appreciated
your earlier coments when you said with a great deal of
trepidation you stepped forward on behalf of the |[|argest
el ectrical supplier in the state to even testify on these matters
for fear of the retaliation or retribution that m ght be visited
upon you by the very conm ssioners that you're criticizing and |
can't understand for the life of me what governnent makes these
statenents, the chairman of the comm ssion would nmake these
statenents if they are not intended to threatened and intimdate
every utility to there that needs sone action by this RCA during
the next year. W won't be able to do a thing if we're in a wind
down year. They have even gone so far as to tell the people at
Uni versal Services that they won't be able to certify them This

is just pass through federal light, that they're going to be
stanped over $70 million bucks that is the life blood of nmany of
these snall tel ephone conpanies out there. So, are they a little
anxi ous? Yes. Are they wlling to come before this panel and

testify against RCA today? | don't think so. Not when they have
al ready been told oh we mght not be able to pass the federa
noney through to you.

You made the opening statenent. Is there a fair concern that we
shoul d be addressing on the part of this body as we contenpl ate
the future of this organization whether or not utilities |arge
and small, such as yourself, can find thenselves intimdated to
tell the truth to a |egislative panel

MR. BJORNSTAD: If | may, Senator Taylor, | think it's built into
t he system and anyone who hol ds absol ute power over the econom cs
of your business is absolutely intimdating whether or not they
openly intimdate you or not. | assure it was with a |lot of
trepidation, as | said, that | appear before you and it was with
a lot of discussion on the part of our staff and with the board
of directors about the risks we face for stepping up here and
saying we think the system is broken. W fully understand that
and we chose to say we're going to take it any way in the hopes
that everybody will take it in good faith and maybe we'll nake
sone progress along the lines of fixing it.
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CHAI RVAN TAYLOR: Do you want to conment on that?

MR. BJORNSTAD: | was going to say sonething simlar to what Joe
said. W have been kind of quiet in the last year with this
controversy going on for the very reason that Joe spoke of. W do
not believe it would be practical to have no regul ation |aw, but
we do believe that the process has to change and we always
[indisc.] when | was the manager that speaking out publicly could
have an adverse affect on some of decisions that we were seeking.

CHAI RVAN TAYLOR You haven't had a chance to testify.

MR. BRUCE DAVI SON, President, Chugach Electric Association Board
of Directors: Thanks for the opportunity to address this
commttee on behalf of Chugach's 60,000 nenbers. You' ve heard
from Chugach's fornmer general nanager, Gene Bjornstad, and our
new general manager, Joe Giffith. Gene has 20 years of utility
managenent experience and Joe has managenent and regulatory
experience dating back over 17 years. The testinony of these
experienced nmanagers indicates that the current regulatory
process is not providing true value for out nenbers and owners.
As testified and presented, the regulatory process takes too
long, is not controlled by firmtinme tables and guidelines and
many issues fail to be finally - and | enphasize the word
"finally' - resolved. Rather than repeat the problens we have
with RCA, let nme offer sonme suggestions as to how the regul atory
process can be i nproved.

First, it's time for the RCA to undergo its own benchmarking
study and identify areas for inprovenent. Gene Bjornstead
mentioned that nodern managenent techniques should be used to
reinvent the process. The RCA should undergo a process review
under the direction of an oversight commttee enpowered by the
state governnment. This oversight conmttee should work with the
RCA and reqgqul ated parties to get to the heart of the problem and
make recommendations for inprovenents. The oversight comittee
should be conprised of professionals and perhaps you could
i nclude industry |l eaders fromthe private sector who are famliar
with utility and regulatory processes. The oversight commttee
shoul d be tasked with presenting a review and recomendations to
the state governnment within a one-year tineline.

Second, it appears this additional |eadership or nmanagenent
coordi nation needs to take place to nanage the workload of the
RCA. The chair of the RCA needs a senior |evel staff person to
assist in planning, organizing and controlling the overal
process. The staff also needs nodern nanagenent techniques and
tools to assist in the change process.
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Third, the RCA needs to lighten its casel oad. Proceedi ngs need to
be managed within set tinetables and guidelines. Processes need
to be created that place boundaries on discovery and you've heard
those horror stories fromthe two gentlenmen to ny |eft. Findings
need to be scrutinized to be sure that issues are not readdressed
in multiple forns.

And last, the RCA needs a better nethod of resolving disputes
between parties. Benchmarking the judicatory processes used by
other nore successful entities would be a good start. For
exanpl e, organi zations |i ke the American Arbitration Association,
of fer expedited dispute resolution procedures that bring finality
within 90 days for certain kinds of disputes. Even our own state
agency Departnent of Transportation that was publicly criticized
in the past has better and nore tinely dispute resolution
processes and procedures than we see by the RCA. In short, the
regul atory process needs to be nore efficient. W offer these
suggestions in the spirit of cooperation and with the intent of
offering solutions rather than criticism As far as |large
electric wutilities go, we at Chugach, prefer no economc
regulation as our elected boards are perfectly capable of
bal anci ng the needs of the coop with the needs of our nenbers and
owners. In sumary, we seek to be heard. W ask for |eadership in
pronoti ng changes and we stand ready to assist in any way we can.
Thank you for the opportunity to speak and 1'd be happy to
address any questi ons.

2:50 p.m

SENATOR CONDERY: Did | hear you say that in certain circunstances
where there is conpetition there's no need for a regulatory
comm ssion, in your opinion, for regulatory commssions to be
where there is no conpetition. Is that right?

MR. DAVISON. | think that's a fair statenment of the position this
board of directors has taken, yes. As many of you know, our board
and senior staff has been in your offices over the past year
pronmoting deregulation and conpetition and those positions we
presented then is still our position now and we recognize that is
not the purpose of this commttee, but that is our ultinmate goal.

SENATOR COWNDERY: You have helped wus understand. How nmany
conpetitors do you consi der you have?

MR DAVISON: Wll, within the Railbelt, at least five - ol den

Val | ey, MEA, M.&P, ourselves, Honer Electric and perhaps the Cty
of Sewar d.
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SENATOR DONLEY: If you explored the deregulation of electric
utilities, how would you handle the problens of the transm ssion
lines in the specific areas and jurisdictions?

MR. DAVI SON: Ri ght now our primary focus has been deregul ati on of
the retail sector of the market. By recogni zing that deregul ation
of transm ssion distribution generation would come in subsequent
steps. So, | don't think we've taken the position on deregulation
of that aspect in the market, but we would like to at |east start
wWith retail conpetition so that we could see how t hat worKks.

SENATOR DONLEY: | don't think I fully understood that. So, when
you're thinking of phased in deregulation, what would be the

first area that you would - you said retail, but that's when |
think retail, I think of delivery right to people's hones.
MR DAVISON. | think the first step would be to deregulate -

abolish the service territories and allow conpetition for that
wi thin the Anchorage bowl between M.&P and Chugach Electric and
also allow each utility to set their rate for electric service
that is conpetitive, yet allows you to stay in business. That's
what | nean by deregul ati on.

SENATOR DONLEY: And when you say establish conpetition across the
vari ous zones, are you talking about delivering to people's homes
or when you say retail, are you tal king about busi ness?

MR. DAVI SON: Bot h areas.
SENATOR DONLEY: How do you envision the transm ssion |ines?
MR. DAVI SON: The construction or the ownership?

SENATOR DONLEY: The ownership. You don't want two sets |ike we've
al ready got on Arctic Blvd., because on one side of the street is
M_.&P and the other side of the street is Chugach. So, you've got
two giant transmission lines running down both sides of the
street. How do you avoid that?

MR. DAVISON. There is a way to avoid it and that is you sinply
charge fully allocated costs for going over sonebody else's
systemand in fact that's what the FERC s rule is in the Lower 48
for | oadi ng power over other people's transn ssion systens.

SENATOR DONLEY: So that is what the commission's role would be?
Because sonebody woul d have to set that, right?
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MR, DAVI SON. True, yes and | think the question you' re getting at
is what is the role for the commssion in a deregulated
environnent and that is a good question, but sonebody needs to
establish the rules of regulation or deregulation, if you wll

In the business world you have the UCC, as you know that really
provi des the guidelines for how businesses operate and we would
need sonething simlar to that in the deregul ation processes if
we struck out in that direction. And there would be a role for
the commssion in certain elenments of that certainly. You stil

have a FERC, you still have an SEC, you still have not quite the
same as the Interstate Comrerce Comm ssion used to be wthin the
Lower 48, but it would still work in about the sanme manner. There
would still be sone form of an entity there that would be

governnment's armthat dealt with it.

CHAI RVAN TAYLOR: |Is there anything further today you would Iike
to add?

MR. DAVI SON. We'll be available, Senator Taylor, as you need us.

CHAI RVAN TAYLOR Let ne do just one mnisterial function, because
you all came up at once. Wuld you all please raise your right
hand and repeat after nme. | swear the testinony | have given
before this commttee to be the whole truth and nothing but the
truth.

[ Laught er]

SENATOR DONLEY: Just because [indisc.] doesn't nmean that | still
don't really support it.

[ Laught er]

SENATOR CONDERY: Say, if sonebody wants to use your |ine, how do
you establish a reasonable use of your |ine?

MR. DAVI SON: | f soneone wants access across our line and there is
capacity to do that, then the answer is you charge them fully
all ocated costs across your line. That doesn't nean that's how |
would do it in a free market environnent. Today we do not have
that. W have agreenents that govern access across nost of the
transm ssion lines between Fairbanks and Homer, but were we
deregul ated, then the fair way to deal with all the parties, and
this was really Senator Donley's question, is to determne the

fully allocated costs per unit of service over that line and
that's the charge. You nake that decision. Soneone has to nake
that decision. | think there's a role for your regulatory

commssion in a deregulated environnment. You conme in and
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establish your fully allocated costs or the various sectors of
your conponent and deal with parallel path issues and things of
t hat nature.

SENATOR CONDERY: But if they did make a rate and you didn't agree
with it, then what?

MR. DAVISON. If it was beneath my costs, then the option I have
is to protest their action, which I would do and if | still got
no relief, just go to the courts. You don't have any other
choi ce.

SENATOR COWDERY: That takes tine.
MR DAVI SON: Yes, it does.

CHAI RVAN TAYLOR | want to thank you again for your testinony.
The next person to testify is Jeanne McPherren - Jeanne? WII| you
raise your right hand and solemly swear to tell the truth, the
whol e truth and nothing but the truth.

M5. JEANNE MCPHERREN, Fornmer Regulatory Conm ssion Program
Coordi nator: | do.

CHAI RMAN TAYLOR: Jeanne, could you give us sonme background about
who you are and how long have you been involved in this
regul atory process in Al aska?

M5. MCPHERREN. | started at the Alaska Public Uilities
Comm ssion in January of 1972 and | just retired a few weeks ago
fromthe RCA. | served over 30 years there working directly for
the chairman and subsequent <chairnen. | started out as a
secretary and becane a legal assistant and then | was ultimately
Pr ogram Coor di nat or of Regul ati ons under the RCA.

SENATOR COWNDERY: So, you nust have served under ny good friend,
M. Shrer (ph) when he was comm ssioner?

M5. MCPHERREN: | did. | worked with themall.

[ Laught er]

CHAI RVAN TAYLOR What was your |ast position with the APUC?

M5. MCPHERREN: | was called an associate attorney too, but that's

just a higher level of paralegal assistant. |I'm not an attorney.
| want that very clear. I'mnot an attorney.
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CHAI RVAN TAYLOR: What were your job responsibilities under that?

M5. MCPHERREN: As the associate attorney, | supervised the people
in the comm ssioner's section as direct staff. Utimately, | had
four paralegals, tw secretaries and a clerk - from 1981 until
1999.

CHAI RVAN TAYLOR: And how did your position change in 1999?

M5. MCPHERREN: In 1999, when the Regul atory Conm ssion started,
guess they determned they didn't need - because ny job was a
rei mbursable agreenent with the Departnment of Law - and they
decided they didn't need the position anynore. They did have an
opening for a program coordinator to do regulations and |I applied
for it and was appointed to that position.

CHAI RMAN TAYLOR: Was there soneone else brought in that did your
old job, kind of?

M5. MCPHERREN: Not on a one-on-one basis. | think a lot of the
stuff |1 did was farned out to various other people in the
sections - the paralegals - other tasks that | did - editing

orders, supervising the conm ssioner's direct staff.

CHAI RVAN TAYLOR: Is that part of the increase in staffing that
t ook place over the next three years?

M5. MCPHERREN: Actually, three of the positions in 1998, we got
two new paralegals and a new clerk in 1998, | believe. Before
that, we had two paralegals and two secretaries and nyself -
were directly assigned to the comm ssioners as well as a hearing
exani ner.

CHAI RVAN TAYLOR When the ol d APUC conmi ssioners woul d deli berate
in an adjudicatory fashion, would they include wthin those
deli berations an attorney assigned from the Attorney General's
Ofice?

M5. MCPHERREN. Well, | didn't sit in on all the adjudicatory
neetings, but occasionally, | believe, if they had a |egal
question they needed answered, but you need to renenber that
before 1999, we had the staff issue. If staff was appointed or
party to the proceeding, they usually would be an assistant AG -
woul d represent the staff. The conm ssioners were kind of on
their own, if you will. In a lot of instances, until 1993, the
commi ssioners were probably the nost know edgeabl e people. Susan
Know es, for exanple, had been there 18 years, Marv Wods was
there 12. The comm ssioners had long tenure and a |lot of
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background in the regulations that the nore recent appointees
have not had.

CHAI RVAN TAYLOR: Did that role change when the RCA was forned?

M5. MCPHERREN: Well, we have two assistant AGs that are assigned
to the PAS and then the comm ssioners have a full-tinme assistant
AG that works directly with them in the adjudication and order
editing. So, | think that's a little bit different than it used
to be.

CHAI RVAN TAYLOR: Does that |egal advisor sit in with them during
del i berati ons whil e maki ng deci sions.

IVS. MCPHERREN: Like | said, I really don't sit in on
adj udi cations. That's my understandi ng that she does, yes or he -
whoever is appointed at the tine...

CHAI RMAN TAYLOR: |Is this the sane attorney general that would
then exam ne the decision if it went to court.

M5. MCPHERREN:. | amtrying to think of some recent appeal where -
but | certainly think that especially if PAS were a part of the -
and PAS had any involvenent in the case that neither of those
attorneys could represent the conm ssion.

CHAI RVAN TAYLOR: In your mnd is this subtle shift that we've
been di scussing - does this look Iike in any way the independence
of the RCA as an independent conm ssion?

M5. MCPHERREN:. | can only give you ny speculation on that. |
think the conmssion is an independent body should with few
exceptions nmake their own determ nations wthout having to have
the Departnent of Law oversight except if there are |egal
questions that they just don't want the answer to. That's
historically the way it's been the way it's been since | was
t here, anyway.

CHAI RVAN TAYLOR: And do you think to sone extent that this would
conprom se the independence or autonony of the commission in its
del i berations? Perhaps that's too strong a term | don't want to
put words in your nouth.

M5. MCPHERREN:. | guess | don't feel able to answer that. | guess
you'd have to ask the comm ssioners that - if they need that sort
of legal input in their decision making process.

CHAI RVAN TAYLOR | guess what I'm trying to get at - you were
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there for 30 years. | would have to feel fairly confident that as
a professional with a |ot of experience and the involvenment with
that conm ssion over that period of tine that you devel oped a
sense of how things were going, how they were noving, through the
old APUC and so on. Can you describe for ne the difference
between the old APUC and the RCA that we're review ng today. Was
there a change in any way that occurred in 1999 with the creation
of this conmssion and if so, what was it.

M5. MCPHERREN. Like | say, | don't sit in on adjudicatory
neetings, so, | really can't describe that process for you today
and |'mnot sure that | could.

CHAI RVAN TAYLOR: |'m asking fromyour position fromwhere you sat
for 27 years - before this new conm ssion cane along, has there
been a change or a shift in the way they do business.

M5. MCPHERREN: Yes, | think so.

CHAI RVAN TAYLOR: | n what way?

M5. MCPHERREN: The old comm ssion used to wite at |east unti

the m d-90s. The commi ssioners wote a great many of the orders.
That doesn't happen now. W now have two hearing exam ners who do

a lot of the case witing. There are a lot of - | think that even
the assistant AG assigned to the conmission actually wites
decisions and that's different. I"'mtrying to think of one or two
instances in my 27 years there that an opi nion was aut hored by an
assistant AG | grew up in a different environnent than what's
there right now. It's not to say what they're doing right nowis
right or wong from their perspective, but it's not what | was
used to.

CHAI RVAN TAYLOR: The comm ssi on does enploy staff, doesn't it, to
review and coment upon the adjudicatory matters |like rate
changes and so on?

M5. MCPHERREN. Yes, it does.

CHAI RVAN TAYLOR And then, don't they also have an advisory
staff, a public advocacy group?

M5. MCPHERREN: Yes, that's statutorily created.
TAPE 02-36, SIDE A

CHAI RVAN TAYLOR Can you tell nme the differences between those
and what role they play in the current RCA?
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M5. MCPHERREN: Quite frankly, | think that's probably a point of
controversy right now because when the, what | wll call, the
public advocacy section, is not appointed as a party to the
conmm ssion, the comm ssion frequently uses its own staff to get
it advice. And | think over the past several years a lot of the
i ndustry has been opposed to that practice because they don't
feel it's right to cross-exam ne those people. You have to ask
the people who cone before you if that's the case, but that's
certainly ny understanding of the facts. It was different when it
was the APUC if the, what they call the staff advocacy section in
those days was appointed a party, then there was an absolute
barrier to the comm ssioners accepting anything with staff that
were appointed as part of the staff advocacy chain. Woever was
| eft over, they could certainly ask questions, though, but there
was no absol ute demarcation at that point in tine.

CHAI RVAN TAYLOR: And, how does that differ, | guess, fromthe way
they used to operate? Has this process of having the adversari al
group or public advocacy group on one side and the group over
here advising the comm ssion on another side. |Is that process
wor ki ng? You used the words, 'It's sonmewhat controversial.'
don't know what you meant by that.

M5. MCPHERREN: Well, it's ny understanding that we have had
conplaints from various utility people that they think their
rights have been violated because they don't get to ask those
peopl e questions. If PAS is not a party, for exanple, and the
staff people only work directly for the conm ssion, where do the
utilities or the pipeline carriers have a right to talk to these
people? | nean, you could certainly look at the records before
the comm ssion. | think that's in several filings that are before
t he conm ssi on.

SENATOR COADERY: They don't get a right to respond? Is that what
you' re sayi ng?

M5. MCPHERREN:. Right. If questions are raised by the staff versus
the PAS, they have to push and the utility doesn't get to cross-
exam ne that staff person because they are not a party to the
case. So, | think to sone extent they have felt they have not had
their due process rights protected.

CHAI RVAN TAYLOR Because when you say the staff person, are you
tal ki ng about the advocacy group staff person or the staff person
wor ki ng for the comm ssioners or directly under the comm ssion?

M5. MCPHERREN:. | think when PAS is a party, | don't think there's
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any problem But | have seen in docunentation was, if PAS was not
a party and the conmission was using the rest of the staff as
advi sors, and they had questions or discovery requests, if you
will, fromthose people, then the utilities didn't get the right
to...

CHAI RVAN TAYLOR: This is kind of confusing. If | can put it in an
exanpl e, maybe | can understand it. A rate case is pending before
the comm ssioners. The commi ssioners turn to their staff people
and say, 'Advise us on the rate case.' Staff people not only
advi se, but apparently, at least the attorney with them sits in
on the deliberations when they nmake a decision about it.

M5. MCPHERREN: Yes.

CHAI RVAN TAYLOR: Ckay, when does the affected utility whose case
i's being decided by these people, when does that affected utility
find out what advice is being given by the staff to the
comm ssion? Do they just |earn about it when the decision is over
and say, 'Oops, you guys nmade a big mistake. You didn't figure
this thing right.'

M5. MCPHERREN:. | think that's what the controversy is all about.
| think that's the observation that people have made - that the
utility is not getting its day in court.

CHAI RVAN TAYLOR And can you testify as to whether or not that is
happeni ng?

M5. MCPHERREN: | haven't been in the adjudicatory process
recently, but in 1999, | believe, when the new conm ssion was
first created, we had [indisc.] proceedings in which that did
happen. That's the matter of record that you can check.

CHAl RMAN TAYLOR So, there is sone substantiation for that
concern that at | east has been raised on that issue?

M5. MCPHERREN. Yes, that's a matter of public record and |I can
certainly get you nunbers if you want.

CHAI RMAN TAYLOR: So, not only does the utility never get a chance
to respond or to cross-examne to see if sonething is true or the
formula is figured out right. Wat happens if the staff has nade
a mstake? How do you get that mstake corrected before a fina
deci si on?

M5. MCPHERREN. Well, if the decision is mnade based on the
erroneous evidence, if you will, the utility certainly would have
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a right to petition for reconsideration and try to point out
where it thinks mstakes had been nmade and then if they're stil
not satisfied, they can nake an appeal to the court.

CHAI RMAN TAYLOR: A mstake that didn't have to be made had they
been given the correct advice at the time has been conpounded
over tinme so people have to go to court hearings and so...

M5. MCPHERREN: Yes.

CHAI RMAN TAYLOR: Wat's the difference between a regulated
utility and an unregul ated one?

VB. MCPHERREN: At least under the definitions that the
| egi sl ature created when they created the Regulatory Cost Chart
Statute of the commi ssions, a regulated utility is one that has a
certificate from the commssion and is regulated by the
comm ssion for rates, charges, conditions, terns of service,
managenent practice, everything. An unregulated utility is one
that has a certificate but is not subject to conmssion
regul ations for anything except certification. And, in fact, |
think probably two-thirds of the utilities that the conmm ssion
regulates are unregulated. A lot of them are nunicipalities,
political subdivisions of whatever in nature. There are a whole
litany of reasons you could be unregul ated under AS 42.05.711.

CHAI RVAN TAYLOR | don't want to get into the whole question
about who's paying what share of the rates or fees, but that is a
problem isn't it? That a ot of times often spent on unregul ated
utilities that aren't being charged a fee by the comm ssion and
then the comm ssion basically has to eat that, which neans all
the regulated utilities have to nake up the difference. W' ve got
a budget here that's gone from about $4 mllion to $6.1 nmillion
and we're not even looking yet at how many mllions are being
spent by the utilities trying to comply with this. The utility
users of Alaska are paying a lot of noney, probably sonewhere

about $18 - $30 million a year just so we can have this rate
commi ssi on and they can have their papers being stirred for years
at atime. | know that there are concerns there about how we have

a fair conpensation comng back to the commi ssion on the nmatters
that it's taking up. Can you enlighten us to the way the APUC did
it and the way it's currently being done by the RCA - on cost and
fees incurred for regulating unregulated utilities.

M5. MCPHERREN: Under the APUC Act when the RCCs were first
created, the statute was that exenpts utilities, which are being
unregul ated. They're certificated and then regulated - had to pay
the costs of their doing business before the comm ssion. The
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conmm ssi on devel oped what is called a | oaded | abor rate under 43
ACC 47.100 and the staff then kept track of its tinme and that
| oaded |abor rate would then account for the admnistrative
costs, comm ssioners' costs, the several conm ssioners' staff and
then there's an attorney rate separate from that. The staff,
then, keeps track of their tinme and at the end of the case, then,
how many hours were dedicated to that case by the staff people
i nvolved. They took it by the |oaded | abor rate and that was the
bill that was sent to the utility.

CHAI RVAN TAYLOR And that was done under the APUC. What's being
done today under the RCA?

M5. MCPHERREN: | think under current RCA orders, and you can
check that as I am not involved in those matters any nore, they
feel because of the passage of tine and other factors that they
should eat the cost rather than assess them to the exenpt
utilities.

CHAI RVAN TAYLOR Is there is a change in policy by the
| egi sl ature directing themto do that? Are you aware of that?

M5. MCPHERREN:. You're going to have to ask the comm ssion, but |
believe that's their interpretation of the statute.

CHAI RVAN TAYLOR I n your experience, did the RCA conduct all of
its significant non-confidential business in public sessions with
sone type of public notice?

M5. MCPHERREN: Well, this is purely nmy own interpretation based
on what the APUC did. The RCA is subject to the Open Meetings Act
for everything except adjudicatory matters. That includes
regul ations, |egislation, contracts, everything that's covered by
the Open Meetings Act. As far as | know the RCA hasn't net on any
contract in a public neeting in the last three years. That's ny

reading of the statute. |If there have been contracts, they
certainly have been discussed at public neetings that | have
att ended.

CHAI RVAN  TAYLOR Speaki ng  of state contracts, isn't it
requirenent of state law that - | think it's 42.04.050 (b)
because | | ooked this up because |I'm concerned about it - that

any contract over $5,000 has to be approved by the entire
commi ssion and that must be done at a public neeting, not just by
the chair.

M5. MCPHERREN. | think that statute talks to $5,000 for
consultants or expert w tnesses and then anything el se over that,
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but there are other contracts besides those. W have the court
report, the MOs project and numerous other contracts that as
far as | know - | don't know how they're approved to tell you the
truth.

CHAI RMAN TAYLOR: These are contracts with a state agency and
apparently not in conpliance with that statute as far as you
know?

MS. MCPHERREN: Yes, as far as | know.

SENATOR COWNDERY: Does the full commi ssion nake these contracts,
to your know edge, that are approved, whether in public or out,
is it the full commssion or just the chairman or is it both
ways?

M5. MCPHERREN: | don't know how they do it now. | know how they
did it at the APUC. It took three conmi ssioners participating,
two after approving the contract. |I'm not sure how they do it
under the RCA to tell you the truth.

CHAI RVAN TAYLOR: Under AS 42.04.070 (a)(2), the chair of the
comm ssion is required to develop a tinme managenent system for
the conmi ssion. In your experience, has any such system ever been
devel oped?

M5. MCPHERREN: | think part of this MS project that |I nentioned
earlier is to include a tinme nmanagenent element of it. That's
still being perfected today, but it's ny understanding that the
prof essional staff still has to keep track of its tine, at |east
by industry, because that was part of the regulatory cost charts
anendnents that you nmade in 1999. | believe that because the
el ectric and other utilities thought that the conm ssion did too
much business for telephone wutilities, you changed it and
required the comm ssion to keep track of time by industry, also.
So, | think at |east the professional staff are keeping track of
their time by industry.

CHAI RVAN TAYLOR What |I'm referring to is developing a tine
managenment system that would establish deadlines for concluding
every matter that cones before the commi ssion. That's required by
statute law. | really appreciate your testinony that in fact now
they are keeping track on an industry by industry basis, because
there is a lot of controversy by the telephone folks and the
wat er and sewer guys saying we're paying way too nmuch because
they're spending a lot of tinme over on these other fellows'
problens. Now they are at |east accounting for the cost of the
staff in a nore appropriate manner. My question is nerely about
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establishing deadlines for matters com ng before this conm ssion.
W have testinony already today fromthe |argest electric utility
in the state that matters that their budget depends upon are
still languishing after five, six years over APUC and RCA
matters. So, |'m asking if you know of any conm ssioner doing
what she's required to do by statute law, which is to establish
gui delines for the decision-making on cases?

MS. MCPHERREN: Yes, one of the first things | was tasked wth
when the new conmi ssioner cane on board was devel oping tineliness
standards for everything that wasn't already required either by
the conm ssion's statute or regulation and I did that. Those were
adopted | think in Decenber of 1999 and in effect by May 2000. |
certainly understand there are a lot of utilities who think the
comm ssion doesn't conply with those. | think one of the things
you could do to validate anyone's story is have the comm ssion's
docket | ogs |ooked at from the inception of the case to the end

of the case because, like | say, | don't work on adjudicatory
cases and don't know, but we do have sone extrenely old cases
that are still alive right now at the conmmi ssion

SENATOR COWDERY: Earlier | asked about staff. It's ny

understanding that statute required the RCA to pronulgate
regul ations for tinelines by 1999.

M5. MCPHERREN: Yes. W did that.
SENATOR CONDERY: And t hat was done?

M5. MCPHERREN. Yes. There are certain deadlines that are already
prescribed in statute. For exanple, rate cases already have

statutory deadlines set out - generally six nonths for the |arge
utilities. The conm ssion, however, can extend those deadlines
for good cause and | assune that's obviously what happened in

sone cases. They've extended the extension period for good cause;
t hey' ve extended periods of reconsideration while they work out
conditions for reconsideration. So, they have extended deadlines
and, | assune, like in the Chugach case, they have had to extend
any suspension period that went beyond six nonths.

CHAI RVAN TAYLOR Let ne just ask you this, because Senator
Cowdery had asked earlier w tnesses about tenporary tariffs or
tenporary rates that are only good for six nonths to one year. In
fact, there are tenporary rates that are still in effect that are
over three years old and that would be the ACS/GCI. Mich of that
controversy focuses on a tenporary rate deci sion nmade about three
years ago and no one has ever made a final decision on it.
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M5. MCPHERREN. | can't speak to that one, but | do know that the
Chugach one falls in that regard. | don't know about the ACS rate
case.

CHAI RMAN TAYLOR: | have before ne regulations, | guess, that were
established in the earlier part of 1999 and | tell you there's a
fascinating coment in here. The conmm ssion assures the public
and commenters that it us well aware of the intent behind its
statutory nmandate to adopt tineliness standards and believes that
any attenpt to «circunscribe such standards by neaningless
findings of good cause woul d nost assuredly invite swift reaction
in front of the legislature. In fact, good cause is the |oophol e,
maybe not big enough to drive a truck through - that the
comm ssion utilizes to continue any matter that it is not ready
to adjudi cate. Can you comment on that?

M5. MCPHERREN: That certainly the vehicle they've had to use for
continuing a case. To the extent they set out what that good
cause is and it satisfies the parties in a case, then | don't
think there's any controversy. If, however, they extend sonething
for a good cause and the wutility under consideration has a
problemwi th that, then | think there is a problemw th what good
cause constitutes.

SENATOR COWNDERY: Good cause is a problem That's a big word to
me. If you say sonething can't get done by a deadline that could
be good cause. W have deadlines to neet and it seens to ne the
bi g problemwe had with APUC and they said they needed nore staff
and now the deadlines are further out now than they were then. |
have a hard ti ne.

M5. MCPHERREN: | understand that unless soneone in the industry
is concerned as well - like | said, | don't deal with that aspect
of the conmmssion's work. You could look at that and satisfy
yoursel ves in that regard.

CHAI RVAN TAYLOR Ms. McPherren, you were with the APUC in 1994
when that comm ssion went into its what nay be called its grace
period and has otherw se been called the wind down year and is
often referred to as termnation year, depending upon what
adj ective you want to use to convey what spin you want to put on
the story you're witing. You went through that process with the
APUC and | assune you were a senior staffer at that point and
intimately involved in the workings of that comm ssion. Can you
tell what happened during that year?

M5. MCPHERREN. To the best of ny recollection it was just
operated normally. | think the executive director was tasked with
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devel oping plans for how he would start the wi nd down process,

but I think it was pretty nmuch that cases that were there and
scheduled went forward. | don't renenber turning any filings
away. That could certainly be checked, but | don't think we

di ssuaded anyone. That doesn't conme to m nd, anyway.

CHAI RMAN TAYLOR: |'ve actually had that checked out by our |ega
peopl e. Jack Chenoweth has witten a nmeno. Al of you have a copy

of it - on not only what happened to the APUC, but what's
happened to about, | guess it's 1,200 - 1,400 tines in state
history and to 10 different conmm ssions three different tines,
interestingly enough, with the Parole Board. If all hell is going
to break loose, | would think they would have sonething to do
with that, but interestingly enough they continued to function,
APUC continued to function and from the best we can tell, the

| egi sl ature took themup the next year and continued and extended
themand it wasn't for another four years before the RCA was even
created out of the hearings and reviews that had taken place. So,
as far as you recall, there was no nmgjor change in business. Jack
Rhyner does not have to worry, in other words, about whether or
not he's going to be certified and be able to have noney
distributed to his little tel ephone conpany.

M5. MCPHERREN. To the best of ny recollection, there was no
change in either the adjudicatory or regulatory side. |'m not
sure what the executive director actually had worked up as far as
personnel. That of course you could certainly ask Bob Lowe who
was executive director at that tinme. | don't know what he
devel oped as far as staffing.

CHAI RVAN TAYLOR: He probably had to have sone kind of backup pl an
that says if the legislature doesn't approve us in their four-
nonth session, we have to cancel this lease and fire a lot of
peopl e, because they would at that point have to shut down. But,
as you know, going into the grace period on the current RCA does
not nean that they will have to shut down anything that they are
currently doing. In fact they m ght resol ve sone things.

SENATOR ELLIS: On that point Jim thank you for being here. Do
you think there's any danger of losing skilled or experienced
staff during the wind down year or death spiral or however you
want to characterize this period? During the w nd-down vyear,
sunset year is there any danger of your |osing experienced staff
at the comm ssion?

M5. MCPHERREN:. But, 1'd like to say no. However, a |lot of people

at the commssion are totally new. There are a lot of new staff
at the conm ssion who are probably certainly thinking about
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whet her they want to stay there. | certainly think that would be
of concern especially to people in the support staff who don't
have a great deal of noney anyway, would probably start | ooking
for positions.

SENATOR ELLI S: Because of the uncertainty?
M5. MCPHERREN: Yes.

CHAl RVAN TAYLOR: Are there a lot of people working for the
current governor doing the sanme thing?

V5. MCPHERREN: Absol utely.

CHAI RMAN TAYLOR: | wanted to ask you, just as a matter of form
there are certain statutes that inpact both comm ssioners and
senior staff and that's AS 39.52.50 and AS 42.04. 060 and what |'m
referring to there, I"'mnot trying the baffle anybody. That's the
ethics laws - the conflict of interest |aws. Have you ever had to
fill out one of those reports yourself to your superiors for
havi ng taken or received benefit?

M5. MCPHERREN: Absol utely not.

CHAI RMAN TAYLOR: Are you aware of any comm ssioner or any senior
staff person during your tenure that told you or informed you
they had to fill out such a report?

M5. MCPHERREN: Not to ny recollection. No.

SENATOR CONDERY: Who is the - | assune that if there were reports
made on that subject, they would have to be forwarded to that
person's superior.

M5. MCPHERREN: Yes.

SENATOR COWNDERY: And who woul d that be?

M5. MCPHERREN:. If it's senior staff, it would be the chairnman.
She is the person..

SENATOR CONDERY: Who cones after the chairman?

M5. MCPHERREN: | think the governor. | would certainly think that
or maybe you. | don't know that part of the |law very well.

CHAI RVAN TAYLOR: One last thing, | want to thank you on behal f of
this legislature for the 30 years you put in as a state enpl oyee.
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| really appreciate that dedication and that |ongevity. | wanted
to ask you, however, did you have a couple of years left to go
before you retired?

M5. MCPHERREN:. No. | could have gone at 30 years. | wasn't 55. |
had 30 years in and under all the circunstances, | decided it was
time to go.

CHAI RVAN TAYLOR: |I'm sorry we've lost you over there and |
appreci ate very nmuch what...yes, go ahead, Senator Donl ey.

SENATOR DONLEY: | wanted to understand sonething from earlier.
Thanks for being here, Jeanne. | may have m sunderstood, but in
1999 there was a decision regarding access fees. Was that about
t el ephone access?

M5. MCPHERREN: Yes, tel ephone access charges.
SENATOR DONELY: Which attorney general was involved in it?

M5. MCPHERREN: No, | wasn't talking about the assistant AG |
was tal king about staff, the PAS, not being a party - the staff
advi sory people actually being involved and the utilities being
upset because they didn't have an opportunity to be able to
cross-exam ne those people who actually work for the conm ssion.
| think that's sort of been a standard criticism in several
cases, actually.

SENATOR DONLEY: So, whenever those fees were set. Did that happen
in 1999?

M5. MCPHERREN. Actually, access charges were assessed at our
annual - they're set annually. That's what the intrastate
carriers pay to the local exchange carriers to use the |oop, so
we do that annually.

SENATOR DONLEY: |Is there sonebody from the Departnent of Law
directly involved in that process or is it the conm ssioners
t hensel ves that meke that decision?

M5. MCPHERREN: | don't know about currently. You do have to ask
t he conm ssioners that question.

SENATOR COADERY: I n 30 years you' ve seen a |lot of admnistrations
and conm ssioners. Have you ever in your tenure ever had any
know edge or heard of anything where the governor, whatever
governor, had got involved in any of the decision-nmaking
recomendat i ons?
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M5. MCPHERREN: No.
SENATOR CONDERY: Thank you.

CHAI RVAN TAYLOR Jeanne, | want to thank you again on behal f of
all of us for your years of service. Thank you for attending

today. | found that letter Senator Ellis, and | think Jack is
al so here, if you want to talk with him | was going to call ny
next witness, M. Stancliff. Jack, do you want to cone up? Oh,
when | called him last night and was talking to him he was
| aying on sonme ice he said and he's doing therapy on his back.
hope it goes well. Mybe you could run copies of that off for
ever ybody.

SENATOR ELLIS: M. Chairman, is it your plan to take sone other
public testinony after M. Stancliff.

CHAI RMAN TAYLOR: Yes, if we have tine.

SENATOR ELLIS: When we get to the end of the agenda, | think
there are other folks in the audience who would like to testify.

CHAI RMAN TAYLOR First off, do you swear that the testinony you
are about to give to this commttee to be the truth, the whole
truth and nothing but the truth?

MR. DAVE STANCLI FF: | do. Thank you, M. Chairnman. For the record
ny nanme is Dave Stancliff. I'm here today representing nyself. |
have no personal, professional or legal affiliation with the RCA
or any interest group large or small involved wth these
proceedi ngs. | am not now, have never been or intend to be an
attorney. | may be an associate. Who knows?

At no point has any elected official or nenber of any special
interest groups approached nme or in any way suggested that |
testify or in any way influence these hearings. My views and

opinions are based on a series of events | dealt with in an
official capacity as a legislative assistant. | felt that at the
very end of the testinony, at least, | want to be square with the
facts.

l"'m of the personal opinion, after having dealt with both the
APUC and RCA on at least one matter while | was working for
Representative Ogan, that sonme reformwould be in order and it's
unfortunate, perhaps, that we have to reach this degree of
tension to have sone reform At the tinme | was working for
Representative Ogan, | received a call from a honmeowner in a
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smal |l subdivision out in the Valley called Crinson View and that
honeowner was asking us to look into why the APUC at the tine
was, in fact, dragging their feet on a case that they had before
themfor quite sone tinme. The case involved a small water system
These honeowners and the devel oper had gotten together and they
had put in a well system and they had put in a water systemthat
DEC had approved and they had built, designed and paid for this
system based on a limted capacity wuse, that being their
subdi vi si on.

The devel oper essentially sold off two sections of the origina
property and a new devel oper becane involved. That devel oper
| ooked at the water system that was there and decided that he
could work a deal to use that water system to provide water to
new | ots and hones that he wanted to develop in the area. So, to
make a long story short, he and the honeowners disagreed. He,
then, through is attorney, went to the APUC and asked the APUC to
intervene. 1In the documents that | scrutinized, the APUC
originally said they didn't want to be involved in it. That is
was their turf and then subsequently changed their mnd. The
homeowners group had to enploy a legal counsel and a series of
heari ngs and procedural noves ensued. And a year and a half into
the process, and at considerable expense, these honmeowners were
basically broke; their honmeowners’ association was out of nobney
and they could to get any novenent one way or the other fromthe
comm ssion. At that point they called us. Wen we |ooked at
existing statute, it was quite clear that the |egislature and
even the commssion at sonme point had decided that smal
tel ephone and utility electric conpanies - those grossing under
$50,000 a year, were not really what they were set up and
designed to oversee nor did they have the staffing and funding.
There's a lot of the small utilities throughout Al aska. W
t hought, well, perhaps we could add small water utilities into
that list in statute. And so, Representative Ogan, at the tineg,
introduced a bill to do just that. Oiginally, the reaction to
the bill was it doesn't nake sense; it's not good public policy;
certainly APUC has bigger fish to fry than small subdivision for
people in the Valley. About a week into the process, we started
getting calls that told us that sonebody was involved in the
henhouse and it happened to be a |obbyist who was basically
convincing the commttee nenbers that this bill wasn't such a
good idea. | approached that | obbyist who said he was, in fact,
doing a favor, he wasn't officially under contract, he was just
doing a favor for friend. That friend just happened to be the
sane devel oper that had filed with the APUC

So, now the legislature has the issue in front of them and of
course we laid the issue out. About that time, the RCA was being
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formul ated legislatively and the conmssion was under sone
pressure because the questions of confirmation. | don't think
they really wanted to have this issue in front of them and they
were happy to put everything into a neutral node. | say neutra
only because under today's law, | think if the comm ssion so
desires at some point to reinvolve thenselves wth other
utilities of this size, they could probably do so.

As you know, | have been involved in the question of establishing
central panels in the state of Al aska for sone time because it
just nmakes good sense if you're going to have a hearing that the
hearing officer where there's an AG for APUC or any hearing
of ficer, those hearing officers ought to be unbiased and had not
| ater be involved in judicatory process. Had that been in place,
we mght have avoided this particular situation, but | think
reformis needed and we should establish at least this one part
of reform- that small water utilities, in fact, be exenpt, just
as electric and tel ephone are, and that these small groups just
don't have the finances, the little guys don't have the ability
for protracted and bureaucratic litigation that ensues when the

APUC is involved or RCA. |I'm not suggesting to this commttee
that the RCA was inproperly or the APUC was inproperly
i nfluenced. |I'm not suggesting that at all. What | am suggesting

is, and I think we've heard it here earlier today, that when a
regul atory commssion is either overworked or doesn't have the
proper process or for whatever reason things are slowed up, it
gets terribly expensive for small groups of people who are
involved in that. So, ny suggestion here today is that (a) we
take a look at regulating and reformng the comm ssion so that
those types of things don't happen. My personal opinion is that
when you have a commi ssion that can take undue anounts of tine
and has the power to tie things up, soneone else who wants to
chal l enge you and who can get the issue before that conm ssion
has a great advantage if they have deep pockets and good
attorneys. And, so, | thought it mght be valuable to the
commttee nenbers to consider at |east one aspect that m ght need
reformation as you |look at this, M. Chairman.

CHAI RVAN TAYLOR Interestingly, our state auditors found the sane
thing. The first recomrendation they made was RCA shoul d either
require snmaller water and sewer utilities to be certified or
establish a neani ngful exenption system by regulation and that's
exactly the sanme thing you're calling for here. Qur auditors
didn't conpletely whitewash this operation. They did find
problens and that was one of them and |I'm glad you brought it
before us. |I'mdisturbed at your concluding conment that a person
- because apparently your water systemwas not regulated prior to
the tinme this person seeking an advantage forced you into a form
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of regqgul ation.

MR. STANCLI FF: That is correct. It was very small. | think there
were between 25 - 30 hones and DEC had approved the system based
on that anount and had overseen every inch of the water system
Interestingly enough, when the new water system was put in, DEC
signed off on it wthout even l|looking at it and there were
reports that the system was designed out of spec, that is using
smal l er diameter pipe off the leads to the hone. It should be one
inch and they were using three-quarter inch. The other problem
was that there just wasn't enough water in that well under
certain conditions to handle everything. And so, |'ve worked for
the legislature a long tinme and |I'd be the | ast person to suggest
that people in powerful positions don't have perhaps a little
nore influence than others, but this appeared to ne to be a very

conveni ent institutionalized regul atory system for this
particul ar person's use and they knew how to use it quite well. |
amsure if we had not intervened and introduced the bill and the

timng wth the RCA hadn't happened, they m ght have actually had
to declare bankruptcy and in terns of the system or concede use
to the devel oper.

CHAI RVAN TAYLOR: According to our auditors, at least half of the
wat er and sewer systens, snaller ones, in the state today are not
regulated and don't conme under any regulation. They found 65
wat er systens and 65 sewer systens that were operating wthout
RCA certification, but apparently that's just until sone guy
wants to put in a subdivision next to one of themand if he files
with RCA then RCA takes up the matter, and then sonme staffer
advi ses the conmissioner to do it and the regulating just gets
done.

MR, STANCLI FF: That was one of the aspects that really kind of
rai sed our eyebrows. Wiy was the particular - what was so
different about this particular system and was the person in
position of considerable influence to sonehow be able to convince
an unbi ased comm ssion where they shouldn't perhaps have been
able to? Those are questions that probably can never be totally
answered. The other troubling part of it was to have a | obbyi st
vol unt eering behind the scenes - we didn't |egislate the process,
because we tried to bring sone senblance of balance within the
electrical, water and telephone and that was added into the
process, too.

Representative Ogan ultimately withdrew the bill and the RCA
i ssued a, what | consider to be, a |oosely worded statenent that
they didn't have any nore interest in pursuing this particular
matter at this particular tine.
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SENATOR CONDERY: You just now testified about a | obbyist. Is that
| obbyi st here today? WAs he?

MR. STANCLIFF: | believe I mght have seen him earlier. It was
M. Ashl ey Reed.

CHAI RVAN TAYLOR: | want to thank you for your testinony. It's
fascinating so far today. This thing' s been hyped from day one.

There's sone kind of huge telephone wars. | haven't heard from
the telephone conpanies yet. W're going to get into that
tomorrow, but we've certainly heard from the largest electrica

utility in both sales and generation in the state. And we've al so
heard from snmall sewer and water operators. It seens a |lot nore
conplex and involves a lot nore depth than | believe anyone
intended for it to be given. The process has been orchestrated
for whatever political reason to bring up back to Juneau.

SENATOR CONDERY: | talked to M. Roth earlier and he has been
hangi ng around and has got to go to Washington D.C. tonight. |
was wondering if it would be appropriate that we ask himif he
had any comments on anything that was said here today?

SENATOR ELLIS: M. Chairman if he's preparing to do that, do you
have a sign up list or would you m nd asking for a show of hands
of people who would like to give public testinony?

CHAI RVAN TAYLOR: We'Il be happy to set up a sign up list for
tonorrow foll owi ng those who have been invited.

SENATOR ELLIS: Ckay, nunber six says testinony by others who may
be called by commttee. You called M. Stancliff. You' re now
asking M. Roth to testify again. Do you intend to take any ot her
testi nony today?

CHAI RVAN TAYLOR: | wasn't intending to but, if you |like, we could
sit here and take sone nore testinony, John. | don't see a reason
for that, but | do understand conmitnments to get out of here
about 4:00 or 4:30.

SENATOR ELLIS: M. Chairman, | expressed earlier at the beginning
of the hearing that you put public testinony from other people
not on your list of witnesses or people that you choose to call,
if tinme allows and there are a nunber of people who are concerned
- some of them have put their comments in witing because they
are concerned that we may never get to them

CHAI RVAN TAYLOR: | have a pile of people from all across the
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state both supporting and opposing this extension that have put
their coments in witing because they couldn't travel from
MG ath to get here to explain.

SENATOR ELLIS: So, let's hear from M. Roth again, and then it
sounds |like there's probably going to be about 30 mnutes for
anyone else in the roomwho mght like to testify.

CHAI RVAN TAYLOR W'l take whoever would like to sign up. M.

Rot h, your testinony is recorded. | rem nd you that you are stil
under oat h.

MR FURCHTGOIT-ROTH: M. Chairman and Senators, it has been

fascinating hearing the wtnesses today. | think this al
indicates the conplexity of the matter before you. It doesn't
change ny view that - | don't have any particular opinion what

the ultimate decision you have to make, but it certainly does
informnme just how conplex the matter is before you.

SENATOR DONLEY: Tonorrow we get into tel ephone issues and this is
all pretty much a matter of first inpressions to nme and | earning
as we go here. This adoption of the nodel - | guess tonorrow I
want to ask - the thing I would like to knowis - | just want to
clarify that there's no federal requirenent that Al aska adopt the
state nodel as suggested by the federal comm ssion? It's up to us
as a state to decide what nodel we want to adopt, but they
encourage us to adopt sone nodel, is that it?

3:55 p.m

MR, FURCHTGQOTT- ROTH. The conm ssion has established guidelines
for pricing principles that are based on something called tota
elenmental long run increnental costs [TELRIC]. They do not
require states to adopt a specific nodel. No.

SENATOR DONLEY: Whatever nodel the state would adopt has to be
Wi thin those pricing principles?

MR, FURCHTGOTT- ROTH: Yes.

SENATOR CONDERY: We tal ked earlier about the small utilities, you
know, and in your experience, what is a small utility? Are all
utilities in Al aska considered a small utility? You know we have
Fai r banks being rural and we have urban, you know, Anchorage and
Juneau. What considering the overall experience you have, is a
smal | utility?

MR, FURCHTGOIT-ROTH. Snmall is in the eyes of the beholder. I'd
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make t wo observati ons. By Washi ngt on st andar ds, | ar ge
corporations can have sone advantage with the process that the
gentl eman who just spoke about the water situation. One conpany
can conme in and bottle up the whole process. That goes no at the
FCC as well. The testinony fromthe electric utilities is a very
poi gnant remnder. | can't tell you how many conpani es have |'ve
spoken to in this country who say they' ve got a |ot of problens
with the FCC, that they are afraid of retribution and they won't
cone forward. That's inherent in the regulatory process. It's
particularly true of small conpanies. Particularly true. It's a
very difficult situation. That's part of the admnistrative
|iberty that | spoke about.

CHAI RVAN TAYLOR: Can you tell nme what inpact does it have on a
utility in, say Fairbanks or Juneau, that has been classed as
exenpt because it was rural or small and now if that
classification is renmoved, what does that do? Does that open them
up to conpetition? Does that set themup so sonebody can file and
go through the process with thenf

MR, FURCHTGOTT- ROTH: M. Chairnman, during the passage of the 1996
act, there were senators from those states including Senator
Stevens from Alaska who went to extraordinary lengths to get
certain language put in the Act and nuch of that |anguage was in
Section 254 and particularly comng with provisions to insulate
smal | conpani es from what was perceived to be potentially harnfu

effects fromthe Act. My job as a House staffer was not to all ow
any of this language in the Act. The Senate prevailed. | worked
very closely with Senator Stevens’ staffer at the tine, Earl
Conmst ock, to come up with the | anguage. The House wanted to all ow
conpetition, to allow anyone in America to go in and invest their
own noney to provide tel econmuni cation services. Senator Stevens
and others were very concerned about the effect this would have
on small conpanies that were just barely meking it in small
communities. There was a [indisc.] determnation of who would
allow the [indisc.] to cease was given to the states under very
speci fic |anguage about the burden of proof. The |anguage that
was put into the statute was not there by coincidence. | can
assure you the |anguage that was there was not put in by the
House. It was put in there specifically by the Senate, which had
a very particular interest. Wiat the specific effect would be on
a particular conpany, Senator, | can't tell you. | think that's a
fact specific determnation. It's a determ nation that's supposed
to be nade in each instance in which the rural exenption is
renoved, al beit you can generalize and say...

CHAI RVAN TAYLOR: But, isn't the RCA body that is left wth the
deci sion of whether or not there shall be a rural exenption and
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if there is a rural exenption and that has a protectionist
impact, if you will, upon that one utility in that conmunity that
is providing that service, then an application by a conpetitor
shoul d have that rural exenption renoved and then [indisc] the
RCA reacts and says, 'Yes, it's renoved. Now, let's have a big
rate fight over it." | think that probably has a rather negative
effect on the guy who's been out there providing that service for
many years. Maybe |'m m ssing sonmething in the m x-up.

MR, FURCHTGOTT-ROTH. No sir, you're quite correct. The specific
concern at the tinme of the passage of the '96 Act had to do with
what was called cherry picking. Conpetitors would conme in and
pick off the nost valuable custonmers and the incunbent would be
left with the highest cost, |owest revenue custonmers and there
woul d be a spiral out of control. Wether or not that is how it
would play out is again a fact specific determnation. That's
what the law said. It's not sonething we can easily get around.

CHAI RVAN TAYLOR | guess |I'm asking how did we get around it up
here when two communities that had been defined in one fashion
the definition changes. Wasn't there supposed to be a finding?

MR. FURCHTGOIT- ROTH: Yes sir.
CHAI RVAN TAYLOR: Was there a finding?

MR, FURCHTGOTT-ROTH: It's my understanding, and I 'm sure you can
get some wtnesses who know the details of this better than I,
but what | understand is that under the APUC there was initially
a proceeding - there are nultiple proceedings on this. One of the
proceedi ngs pl aced the burden of proof on the comm ssion and they
were to make a clear determ nation and subsequent proceeding,
pl ace the burden of proof on the incunbent, which again enabl ed
the rate determnation and based on that, the conpetitor was
allowed in. This is an issue that has been reviewed in the
courts. This is not sonething that we've had sonme precedent. The
Eighth Grcuit, an lowa utilities board found that the FCC had
i mproperly placed the burden on the incunbent. The Suprene Court
overturned nuch of the lowa utility board' s decision, but did not
overturn that specific part. In accordance, the Eighth Crcuit
decision was it consolidated here. That is to say there were
mul ti ple cases all around the country; the court system decide to
consolidate them in the Eighth GCrcuit and do a finding on the
entire country. It's not just the geographic area that pertains
to the E ghth Crcuit. M understanding is that there is
litigation around this, but I'm not the person that knows the
details to that litigation.
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CHAI RVAN TAYLOR: In other words, tonorrow we should be asking
whether or not the RCA is currently in conpliance with the
Suprenme Court decision and the remainder of the Eighth Grcuit
Court decision, which is still valid, which is who has the burden
of proof and what type of hearing do you have to have to decide
to say that another small conmunity in the state and sonebody
decides to conpete, nakes a filing and who, then, has the burden
of proof to decide whether they are a small town rural and, thus,
an exenpt utility or not exenpt and open for conpetition.

MR, FURTCHTGOIT- ROTH: Senator, let me clarify this. This rural
exenption applies only to certain parts of the Act, particularly
t he unbundl ed el enents part. The Act is quite clear. If you or |
want to take our own noney and invest it in equipnent that we own
oursel ves and provide telecommunication services, we have the
right to get air connection under 251. Wat we don't have the
right with the rural exenption is to be able to |lease certain
equi pnrent from the incunbent conpany. So, this is really not so
much narrowmy a question of can soneone cone in and invest your
own noney and provide their own service. W, in the House, were
able to get that part in. Wiat this has to do with is what are
the additional obligations of the incunbent tel ephone conpani es.
That's the issue that's before you; it's not about whether anyone
can conme in and conpete with their own noney.

CHAI RVAN TAYLOR: | wunderstood that. If anyone wants to have a
wat er system everybody can build their own system but if they
want to come in and | each off the blood of the very systemthat's
operating in that community, they have to [indisc.] - an
interesting subject that has not conme up yet today. W' ve heard a
great deal about conpetition in its various forns and we' ve heard
a lot about regulation and about how that either is or is not
wor ki ng dependi ng upon who is testifying. One question | have is
why in the world why don't we have conpetition in cable TV in
Alaska and is there sonething that's preventing cable TV from
being freely open and conpetitive in this state? If so, where are
you aware of within the FCC or in other state regulations why |
am paying $90 sone bucks a month in Wangell to get a |ousy
system of cable TV and | can't get anybody to cone in there and
conpet e.

MR,  FURCHTGOIT-ROTH: M. Chairman, cable television providers
around Anmerica, including GCl, today face conpetition from two
satellite-based nulti-channel video distribution providers,
Direct TV and Echo Star. Those are conpanies that invested their
own noney, built their own satellites, purchased their own
programm ng. Under the 1996 Act, actually it was the 1992 Cable
Act, Congress said anyone who wants to can conme in and build a
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conpeting cable television system State and |ocal governnent
cannot prohibit that, but what we found is very few owner-
buil ders. There are a few on the East Coast; especially a conpany
that's called RCN, but in rmuch of Anerica, you're quite right.
There is conpetition, if you wll, fromthe satellite.

CHAI RVAN TAYLOR But don't we have within the law of the State of
Al aska a requirenent that and | think the only part of cable TV
that RCA does regulate and that's the area within which that
person nmay operate. | think it's an anachronism |eft over from
when we as a state regulated quality of service, cost of service
and geographic zoning or areas. Wen the federal governnent
preenpted us and said you cannot regulate quality or cost, they
did not preclude the states from regul ati ng geographic areas or
zones...[ END OF TAPE 02-36, SIDE A]

TAPE 02-36, SIDE B
CHAI RVAN TAYLOR ...in which those systens would be offered. |

t hi nk because of the very high rates we're paying, they purchased
every single cable TV systemin the state until they owned them

all. And then the rates went up accordingly to pay off the huge
capitalization ‘cause | guarantee you in Wangell | ain't seen
any new |lines being put on the poles. I'mstill using 20-year old

gear and payi ng through the nose for it, because that conpany got
bought and sold three or four times before it was eventually
accunul ated into one large carrier. So, |'m very curious about
conpetition in that field and to find out whether or not we're
going to have any opportunity of that if we’'re going to have
conpetition in other fields. Any further questions for Harold?
Thank you very nuch for being here. | appreciate it very much.

| have sone people who have signed up. | told John we'd get to
those. The first is Eric Yould from ARECA. Eric, cone forward.
Eric, raise your right hand and swear the testinony you' re about
to give this commttee is the truth, the whole truth and nothing
but the truth?

MR. ERIC YOULD, Executive Director, ARECA: | do. Thank you very
much, M. Chairman and nenbers of the conm ssion here, panel. |
am Eric Yould. | am the executive director of ARECA, which is
trade association for the electric utilities industry in Al aska.
My association represents wutilities that generate 90% of
whol esal e generation throughout the state, large utilities and

smal | . Large includes Chugach Electric, CGolden Valley Electric,
Anchorage Muni ci pal Light and Power. M d-size are Kotzebue, None,
Dillingham Cordova, and so forth and so on. | really very much

appreci ate Chugach Electric comng before you today, because |
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would say that they do express the concern that nmany of ny
utilities have about the trepidation of com ng before a conmttee
such as this and testifying when at a later date they may find
t hensel ves before the comm ssion and perhaps receiving judgnments
that would be sonewhat biased. | say that in the spirit of
wanting to see change within the conm ssion. | think that Chugach
Electric did a very good job of indicating that their sole
purpose is to speed up the process and | think that is exactly
what ARECA woul d |ike as well.

M. Chairman, ARECA was here and did participate when changes
were made to the old APUC. Many people told us for simlar
reasons that |1've just nentioned here we shouldn't get involved,
because if changes didn't take place, then we would be before the
APUC and hence we shouldn't get involved, but we felt it was
i nportant enough that we should get involved and we partici pated
very sincerely, and we have a nunber of elenents of the new RCA
that are elenments that we are able to get enacted in law and
we’'re very proud of that. But there were a nunber of good things
that were done in 1999. For instance, the board itself had
changed. Frankly, it needed to be changed. It was really
ensnarled in politics and | think that the new board, which, by
the way, ARECA had the opportunity to participate in and at | east
gi ving our advice on whether they should be nmenbers of the board
is a good board in, on a person-by-person basis. | don’t want to
give you the inpression that things aren’t ensnarled, because
they are. But it is a good board. The legislation required nore
hearing officers. The legislation required, or allows for smaller
adj udi catory size bodies rather than all five conm ssioners. It
could have let’s say three comm ssioners adjudicate. It requires
the devel opnment of a managenent information system which | can
tell you really has not been done yet; should be done. It’s
sonet hing we want done, and | hope that it will be done. | know
they’re getting close on a nmanagenent retrieval information
system but | have to tell you that fromwhat |’ve seen yet it’s
not a nmanagenent information system yet that wll help them
manage their workload. They have put in place a tinme accounting
system which | have to tell you the legislature has told the old
APUC for years that they should put in place and they finally did
put it in place, and | congratulate them on that. They’' re
allowed to bring in outside consultants. They are required to
come up with a new fornmula for how they allocate charges for the
RCC, the Regulatory Cost Charge is sonething that we wanted.

Once again, it was supposed to have been done by regulation. It
still hasn’t been done. It should have been done by now. They
will.. Pardon?

SENATOR CONDERY: \What were you just referring to?

SENATE JUD COW TTEE - 66- June 12, 2002



MR YOULD: The regul atory cost charge should have been put in
pl ace...

SENATOR COADERY: Ch, by regul ation.

MR YOULD: ...by regulation. They were required to put in
tineline reqgulations as Senator Cowdery brought up and, as a
matter of fact, they did. | would have to say that they were

pablum They didn’t have nuch teeth to them Tineline amendnents
that ARECA anmended to the legislature this year which did get

included in House Bill 333 have a lot nore teeth in them and we
strongly support those tineline anmendnents and hope you all would
consider themas well. But nevertheless, with all these changes
it is our opinion that the regulatory comm ssion still is very

much mred dowmn. ARECA itself, roughly 28 nonths ago, submtted
a docket to the RCC that should have been very sinple, having to

do with joint pole use. | think it was R0O05, and it still has
not received final adjudication. And it shouldn’t take 28 nonths
or longer to do a sinple regulation such as this. It’'s just —
and frankly, | think the reason it even got attention this year
is because they are wup for sunset review this vyear

Neverthel ess, individually, | think that we do have a good set of
comm ssioners, but | do feel that, and ny industry certainly
feels that, the process needs to be severely overhaul ed. \%%

board of directors has adopted a resolution and ny board, as |
menti oned, consists of all of the electric utility nmenbers that
are nenbers of ARECA itself, that basically supports a, in this
case, no nore than two-year sunset review extension. Frankly,
they’'d rather have only a one-year, but when it |ooked like this
freight train was comng down the track and it was going to be
four years we decided to opt for two years and hope that we could
actually and sincerely get two years, but | can tell you that ny
board would be happier with a one-year sunset extension. But ,
during that period, certain things have to take place and these
are those things: establish a dialogue with regulated utilities
to discuss reformof the regulatory process. To the conm ssions
credit they have started that process. They have had two bench
and bars, which allows theman informal setting in which they can

talk to the industry and, hopefully, that will lead to sone
changes. That’ s good. But in addition they are to prepare an
annual report to the |legislature addressing the follow ng: how
the RCA wll reduce the backlog of cases and other nmatters

pendi ng before it; how the RCA can revise its process to assure
that fewer issues mnmust be tried in the trial-type setting; how
deadl ines for adjudication and other approval processes can be
incorporated in the RCA procedures to produce better and tinelier
decisions; identify areas for which the RCA is currently
responsible for regulation that provide the highest public
benefit in an area in which regulation produces |ower public
value; and then finally, recommend areas regulatory oversight
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that may be el i m nat ed.

M. Chairman, this is basically what ny board of directors would
like to see. W think that it’s very appropriate that the
regul atory conmi ssion is under review. W're very much aware
that Legislative Budget and Audit in reviewng this present
comm ssion reconmended a four-year sunset review I was
consulted during that process and certainly none of ny thoughts
and feelings are reflected in that docunent, and | can certainly

tell you that Chugach was consulted, and frankly, | would
guestion whether their thoughts are in that docunent as well

especially, based on what you heard from them today. M.
Chairman, this is ny testinony. 1’°d be nore than happy to answer

any questions, which you m ght have.
CHAI RVAN TAYLOR  Senat or Cowdery.

SENATOR COWNDERY:  Thank you. If we, you know, would allow this
thing to sunset, just let it go away, we have a year before it

woul d actually go away. We’'ve heard testinony earlier that
probably the world is not going to cone to the end if we all owed
the sunset. Could we count on you to work with this, the

Judiciary Conmittee or whatever appropriate conmittee, to adopt
rules or something for the next one because you guys are the
experts? You guys put up, we here, we have to make tough
deci sions sonetinmes, and sonetines they are not popular, but
that’s what we got elected to do and I would ask you, hopefully,

that you work with Senator Taylor and nyself. | know Senator
Taylor is taking a ot of pressure, and I comrend him for hol ding
this hearing. I know he’s done a trenendous anmount of work to
get where we are today. $So, |I’m not saying what we're going to
do, but I'"'mjust saying I don't think we’re going to solve this
probl emin any special session. 1In a short tinme, | think we need
to solve the problem by solving the problem not extending the
problem so... Anyway, | hope that we can count on you, and as
nore of a statenment, | hope that...

MR. YOULD: | can respond to that very shortly.

SENATOR CONDERY: Pl ease.

MR, YOULD: And that is that in 1999 we were nore than happy to
work with the Senate in trying to effectuate changes that we
think were good for the RCA or the subsequent RCA, and frankly,
even this year when it was hoped that all we would have woul d be
a one line extension that says, ‘The RCA shall be extended for
four years’ we dug right in and said ‘Wait a mnute. Let’s get
sone tinelines in there.’ And we were very happy that we were
able to work with Representative Ml der. | and Comm ssi oner
Thonmpson worked together and came up wth sonme tineline
anendnents that mybe we'd |like to see be maybe even nore
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restrictive but, nevertheless, they’'re a heck of a lot better
than what we have right now And so we’'re not afraid to work
wi th you. W want to work with you. And we beg to work with
you.

SENATOR CONDERY: You don’t think the world would end if we don't
extend it though?

MR YOULD: | think there’s been a lot of arm waving and yet, |
think that you heard testinony from another person today that
when it happened before the world didn't cone to the end, and

frankly, despite the arm waving that has taken place, | think
that this is a very ethical comm ssion. | don’t think that
they’'re truly going to make happen what sone people say wll
happen. | think that they will try and ensure that business

continue to take place because they know that we need a
regul atory comm ssion for the state of Alaska, and that it’s not
going to go away so why wind it down.

SENATOR CONDERY: Thank you.

CHAI RMAN TAYLOR: | just wanted to review these changes with you.
| was taking notes as quick as | could.

MR. YOULD: | could give you ny notes here, Sir.

CHAI RVAN TAYLOR: If you’ve got themtyped up | woul d appreciate
havi ng them so we could distribute themto the commttee nenbers...

MR. YOULD: Sur e.

CHAI RMAN TAYLOR ...because | think you made sone very good
points, and | did note during the |legislative session as it wound
down, that, and this was all done in that |ast couple of weeks,
that the House had taken the Governor’s bill, where the
Governor’s total bill basically changed one nunber. It changed
t he nunber 2002 to the nunber 2006. So basically, the Governor’s
bill was a one-nunber bill

MR. YOULD: Correct.

CHAI RVAN TAYLOR  And then you guys cane in and worked with the
House and you added three or four pages | guess, maybe nore, of
tinelines to say, ‘Hey, if you' re going to extend at |east give
us sonme definitive tinmelines instead of this regulator tineline
thing that’s never taken place.” M concern, | guess, was that,
and | still have this and I’mgoing to share it with you and just
ask for your comments - that may be fine for the small utilities.
| don’t know that that solves the problens testified to by the
| argest electric generator in the state. And | don’t know if
that solves the problens testified to by a fellow working with a
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little tiny water and sewer system and the difficulties they' re
facing. And | don't knowif it even solves all the real problens
that you and your nenbership has. But it was a freight train
| eaving town and at |least we got a junp on the caboose here and
get some changes made. And basically, that’s how it |anded over
on ny desk

MR. YOULD: | certainly agree with your comment. As | nentioned,
one of the things that ARECA wanted three years ago, or two years
ago - whenever we nade the input - was a nanagenent information
system And this is s system that basically will force the
commission to try and project out into the future when certain
actions should take place on various cases. And granted they
have a hard job in know ng how many conplainers they ' re going to
have, or how many interveners and that sort of thing, but
neverthel ess, they can still take their best shot at saying,
‘Ckay, as soon as we get to this process, or the end of this
process, let’s schedule the next hearing or the next procedure
wi thin X nunber of tinmeframe and so you have a pert diagramthat
basically allows you to project out in the future how you re
going to manage each individual docket that you have before you.
| nmean engineering conpanies do it all the tine. Bi g business

does it all the time. | don't see any reason why the RCA can’t
do it as well. And this is what the president of the board of
Chugach Electric Association is saying as well. Let’'s start
managi ng these dockets. | don’'t think they’'re being nanaged.

They are just not being mnanaged. Yes, there are certain
constraints that take place, but the dockets are not being
managed. At sone point the docket nmanager needs to say, ‘On such
and such a date we’'re going to get going,’” but this is one of the
problens that | see, is internal nmanagenent.

CHAI RVAN TAYLOR: A mantra | keep hearing being chanted right
now. The mantra at the end of the session was, ‘One year clean.
Renenber that? Everybody running up and down the halls: One year

cl ean. One year clean. Vell, one year clean just neant strip
everything off that ARECA had put on it. Strip everything off
that the Senate mght want to put on it as | passed out of ny

commttee, a task force to review these people, take a | ook at
them for one year. One year clean. Now, the mantra ‘four years
cl ean.’ Yank everybody back to Juneau. Cram it down their
throats in a special session. Do it as quickly as we possibly
can, and it’s four years clean, which nmeans you're right back
where you were before you went to see Representative Ml der and
ot her people and talk to them about at |east put sone teeth into
this thing on sone tineframes. And | guess ny concern, Eric, iIs
| think that was done under intense pressure at the tine to get
sonething on there. There was probably conprom se involved too.
Is that really the only thing ARECA wants on this thing for
changes?
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MR. YOULD: No, | think that the conmments of the president of the
board of Chugach are what we want. | think we want to see sone
i nternal managenent controls put in place that are going to get
t hese dockets through the systema |ot faster and not cause | arge
utilities to pay a half a mllion dollars a year that gets passed
onto the rate payers.

CHAI RVAN TAYLOR Should we try to do that in the next couple
days?

MR YOULD: No.
CHAI RVAN TAYLOR: ...w th people canpai gning and stuff?
MR. YOULD: Can't do it.

CHAI RVAN TAYLOR | appreciate that. Wuld you feel nore
confortable on behalf of your constituents, your nenbers of
ARECA, if this mtter were just deferred wuntil the next

| egi sl ati ve session where it can be taken up in regular and new
form by a new governor and a new | egi slature? And, by the way,
don't intend to be there. I have to lose to get back there,
so. ..

MR YOULD: In aletter that | sent to all legislators on May the
20'", that’s exactly what we suggested, that either give it a one-
or a two-year sunset or, if you can’t do that, then we would
rather see it carried over to the next |egislative session.

CHAI RVAN TAYLOR  Any further questions? | really want to thank
you for comng forward, Eric. | appreciate that very nuch

SENATOR COADERY: And your great organi zation.

CHAI RVAN TAYLOR: And your testinony. If you could give that
to...

MR YOULD: I don’t have testinony, but | have sone literature
ri ght here.

CHAI RVAN TAYLOR: ...if you have those, because | wote out about

six different changes you wanted to see, and if you could give
t hose. ..

MR, YOULD: Sur e.

CHAI RVMAN TAYLOR ...to Annette we’ll have those run off. John,
know you have to run and |I’m assuming others do too, but in
deference to ny colleague, | can’'t think of anybody that can

present better advocacy on behalf of the public than ny old
friend, Steve Kohn, who's been sitting by actively awaiting the
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call. W may have to break earlier on you, Steve...
MR. STEVE KOHN: You just tell ne when.

SENATOR COWDERY: I’d Iike to say, |’ve got to |eave. It was
nice to have ny counsel here, ny wfe.

CHAI RVAN TAYLOR: | should have introduced Juanita. She has a
better attendance record at Judiciary than the chairman does, you
know. And you have sonme good friends here from Texas too, as |
understand it.

SENATOR CONDERY: Yeah, | have Bill Spahn and his wife, Darlene.

They’'re up here from Texas for seeing Al aska, and | intended, we
have sone things planned for tonight. They got here yesterday,
and |I’ve put in nmy day here. | think I was here...

CHAI RVAN TAYLOR:  Early on.

SENATOR CONDERY: ...eight o' clock this norning, or just shortly
after, so. Anyway, |I’m sure you can carry on. You still got a
quorum

CHAI RVAN TAYLOR Right. Thank you, John.

SENATOR COVWDERY: And |'m not running out on you, Steve. It’s
just...

CHAI RVAN TAYLOR Steve, raise your right hand, please. The
testinony you are about to give this commttee will be the truth,
the whole truth and nothing but the truth as you affirm and
swear ?

MR. KOHN:  Fi ne.

CHAI RMAN TAYLOR: Go ahead.

MR, KOHN: M. Chairman, Senators. Now | know what the good
cause was. W’'re having this hearing in the nonth of June. It
shows sone fol ks from Texas how we do our business.

CHAl RMAN TAYLOR: Wl l, that’s right.

MR KOHN: | want to thank you...

SENATOR COWNDERY: [Indisc.] about the little state of Texas a
little bit.

MR. YOULD: They need to know.

MR, KOHN: Thanks for bringing the kind of attention you are
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bringing to the Regulatory Comm ssion of Al aska. | don’'t
remenber... GCh, |I'm Steve Kohn. |’m the Executive Director of
Al aska Public Interest Research Goup (AKPIRG. W |ook out for
the consuners. W' ve been involved in consunmer advocacy and even
utility advocacy for about 30 years. In fact, before | becane
the Executive Director, nore than 10 years ago, AKPIRG actually
had a contract with the legislature and with the state to do

i ndependent advocacy on behalf of the consuners. Later on we
| ost that contract. It went to sonebody else, and later that
i dea was abol i shed. And so there is no state funded utility

advocacy except for what we’'ve been calling in this hearing ‘ PAZ
or ‘PAS which is the public advocacy section. And it’s that
section I want to focus on a little bit because | think there
could be a kind of neeting of needs here in terns of the probl ens
that have been articulated by the utilities when we get to that.

| do support continuation of the Regul atory Comm ssion of Al aska.
| was involved in hearings and nonitoring events in the old APUC

peri od. | knew those people well. | worked with those people,
t hose conm ssioners and staff. | worked with these conm ssioners
and staff, and | think everyone has agreed who has come up here
that no one is tal king, speaking ill of the talents or expertise,

or ethics, or conpetence of anybody involved in either of these
regul atory schenes. One thing that has changed though globally

and, well, nore than one thing - | mean there have been amazing
changes in the need for ongoing nonitor of wutilities because
obvi ousl y we're tal ki ng about first, let’s say

t el ecomruni cati ons. W’ re going fromthe old system set up by
the mlitary to Alascom to Al aska, which is on the cutting edge
of local conpetition in the three mgjor cities, sonething that
many of the other Lower-48 places haven’'t even conme to enjoy.
That is to say we're seeing on the ground conpetition where nmany
of the other baby Bells have been in ongoing litigation and many
of them haven’'t even seen |ocal conpetition occur. And so, for
the good, for the bad, and for the in between, and all the
problenms that the consuners have, the wutilities have, and
everyone else has, the shakeouts, the definition of what
governnment’s role should be is occurring here. In things that
you wouldn’t even imagine, like in garbage collection, refuse
col |l ection. W have a big operation, waste managenent, cone up
here and systematically pick off the garbage «collection
busi nesses creating effectively in many places a nonopoly on
sonet hing as fundanental a garbage collection, sonmething that we
all view as a reliable thing. And at sone |evel, the Regul atory
Comm ssion of Al aska, along with having experts on board to deal
with telecomunications, needs to deal wth garbage collection
and the problens rai sed by everybody in that regard, fromall the
different |ocals.

Electricity, ny gosh, the legislature, | know, has |ooked at
electricity. W got, we were part of that band wave for
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deregul ation for quite sone period. | worked with ARECA when we
t hought that conpetition out in the Bush, as your expert has
suggested, would lead to actual, you know, cherry picking,
exactly the phrase he used, 1’'ve used that phrase nyself, would
lead to taking away by a woul d-be conpetitor only a few of the
cherries, leaving the rest of the systemto kind of stand on its
own - pretty darn hard to do if you pluck away a big business or
a school or a |library. W’ ve dropped that subject of
deregulation in [ight of the shakeout in California. |It’'s becone
a little nore questionable but it was tal ked about today. Now,
in other words, this entity handles a lot of very fundanental
things that people take for granted: telephone, electricity,
wat er and sewer, and garbage, and on and on and on. So that |
recall in 2001 tel ecommunications - 2001 conference put together.
No, it was 2000. Holy snoke, it was. But it was back in the late
“90s and that Conmm ssion, which involved utilities and consuner
advocates, actually cane out wth the notion that for its
pur poses, universal service, if you start with the consuner, but
in some ways tracking your staff expert, these, sonme of these
services are so essential and so keyed to the exercise of
political and economi cal rights that naybe, just naybe, universal
service needs to be entrenched in our Constitution as a
preexi stent right of individuals so that they can earn a living
in the new econony. Well, | don't know if that word is such a
good word anynore. But, earn a living wherever they live, rural
or urban, using that technol ogy, have access to the phone, have
access to on-line education, all these, so many fundanental
services are related back to this infrastructure.

So, is it inportant then that there be an ongoing nonitoring by
the, at least that of the activity, so that the individual
Al askans can enjoy their political Iiberties, their economc
|iberties, their rights, even in this new dereg - sonmewhat
deregul ated environnent? | think the answer has to be yes because
of the connection back to so many fundanental things that are of
concern to businesses and individuals too. And in other words,
t he devel opnent and progress of our whole state is key to this,
and, of course, we have anmazi ng problens. Senat or Stevens not
only brought you up, brought your staffer up, but brought up FCC
several tines to take, introduce themto Al aska, and | can recal
maps that show, that had a big blank in the rural areas. They
had not a clue what the level of telephone penetration was.
Their notion of a divide was based on sonme studies in urban
Anerica. They had not a clue what the divide really was here and
what the challenges were. And | was sonmewhat concerned to hear
what | thought was inplicit criticism of the use of universal
service to fund schools and libraries because | think those in
Bush Alaska will tell you that in many cases that’s anchored a
| evel of service that at |east they could build upon. In terns
of subsidies, because we can’t leave - if we |eave out 265 rural
communities we're in a world of hurt.
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But now, to go on quite rapidly because the hour is nore than
late, if we look at, it isn't to say that | would not like to see
sone closer | ook at the inner workings of the RCA the Regul atory
Comm ssi on. This public advocacy section that we were talking
about as the residual representative of the consuner is
tremendously understaffed. Maybe that’s a cause of one of these
big delay issues. |It’s certainly probably because why they don’t
take freestanding positions as independent parties subject to

di scovery. These were two things raised by the utilities. In
other words, if you re going to have an even playing field you
gotta have enough folks to carry the water. This is all being

done for the consumer in the public interest. You need nore than
one engi neer. You need nore than a couple of accountants to deal
with all the different issues in a tinely and expeditious nanner
in all these different utilities. So that needs to be | ooked at.

Maybe there needs to be a relook, and |I'm certainly not
advocating any interest on the part of AKPIRG for an independent
freestanding consunmer advocate. Go back and look at that
si tuation. But that person would not be a generalist Iike

nyself, who is alnost |ike you the sense of, or 1'd say I amlike
you having to scranble to understand all the jargon, and all the
techni cal stuff. It would be an explicitly funded and staffed
entity that would be on a parity wth the expertise the utilities
can bring in, and maybe that woul d make thi ngs happen faster, and
in a better way. But the staffing issue is essential to stopping
delay. W’'re - |I’ve learned now fromthis hearing that there’s
extra staff from APUC, but | fail to see how that has really
hel ped the consunmer wthin this process, and apparently
inferentially it hasn’t hel ped the others.

There are two levels of this thing. |In sone instances we seemto
be tal ki ng about matters contained in the substance of regulation
and sonetines we're tal king about the instrunment for inplenenting
| aws and regul ations, and that’s al ways conplicated. And sone of
the conplaints seem to go really to the direction of the
substance of regulation, and so maybe this hearing is going to
result in a, in tw different roads; one related to that and one
related to the other. | would argue as a matter of substantive
change that we are no longer in the protected nonopoly node, and
a statute that allows - that frees up any utilities from
application of the antitrust rules is an anachronism Wy ?
Because if we are really and truly believers in conpetition we
want conpetition. W don’'t want, we don’t want inordi nate market
power being used by any entity, and | certainly have no favorites
here, using techni ques and devi ces to nmake conpetition untenabl e.
Competition can work and can do wonders, and so there is a kind
of continuing policing role here.

| want to nention briefly that we voice concerns related to the
RCA to the expenditure of noney on Lifeline for universal
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servi ce. Now Lifeline is one of the nobst basic things. It
allows an elderly person who nmay be too poor to even have |ong
di stance to call up the doctor or a famly friend and to live in

relative isolation during the Al aska wnter. Thousands upon
t housands of Alaskans are eligible for it and don’'t even know
about it. We brought sonme of our volunteers over to sone
hearings that were being held by an entity focusing on this and
said, ‘Look, we’'ll hand out to injured workers - we’'ll hand out
to these people, information,” but we've seen little or no
novenent. | nmean, that’s what the noney is collected for. W’'re

concerned that consunmer protection section take a hard | ook at
these smal |l er cases that are brought forward that are not brought

through the heavy, |aborious petition process, and they' d be
| ooked at to see if they were reflective of |arger cases. In
other words, if you get |oads of consuner service conplaints

against utility X maybe there’'s an institutional problem wth
utility X, but frankly, after sitting in this hearing | realize
why the professional staff and the board may be |oathe to pull
those things in. They don’t even have enough tinme to satisfy the
needs of the utilities who are kind of on their case constantly
with their |obbyists and their technicrats. You know, if you go
- if you go and look at their office book, | mean, they have
they have the staff, and so there is another problem that maybe
connects back to this sanme probl em

So, on the issue of cable deregulation, sure, there’'s an issue
there. It goes beyond a satellite, as was said, because we have
the DSL lines, and other things. What about that? \WWat about
access to neaningful internet service? That is, not where there
IS no neaning conpetition. Wat | don't like to see in this
deregul ated world for the consunmer is bullyboy tactics. And |
mentioned to you in ny witten testinony that when a utility of
its on volition all of a sudden quits serving, quits, saying
we’'re not going to extend lines because we’'re unhappy with that
regul atory process back there, and it |eaves householders
stranded w thout any neaningful service, but we ve obviously
di scovered a problemthat maybe was not anti ci pated.

CHAI RVAN TAYLOR: Vell, you obviously found out that there was
another side to that story if you listen to it.

MR. KOHN: Yeah, there are definitely sides to every story.

CHAI RVAN TAYLOR: Can you imagine, Steve, being required by a
state agency to build lines into an area that cost you, out of
your back pocket, $50 a hone? And then, the very sane agency
turns around and says, however, your conpetitor gets to use those
lines that you' ve just now built, and conpete against you, and
sell services into those sane hones, but your conpetitor only has
to pay you $35 a nonth. Now tell nme why anybody woul d ever be so
stupid to build that line? | wouldn't.
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MR, KOHN: Wiy would a conpany nake a business decision to buy
preexi stent nonopolies which were ATU here in Anchorage, and
t hese, and Fairbanks, and so and so, with that infrastructure?
mean, weren’'t they sonewhat aware that the nature of conpetition
that would enmerge would involve sonme sort of equitable use of
their infrastructure?

CHAI RVAN TAYLOR: Not at a subsidized rate. Well, that’'s the key
— equitable. Equitable is the word you need to use, Steve.

MR KOHN:  Well, | think..

CHAI RVAN TAYLOR  The testinony we just had was known it wasn’'t
equitable at all, and that’s why these lines aren’'t being built.
| wouldn’t build themeither if | knew | was going to subsidize
ny conpetition and be out of pocket and | ose noney every nonth by
buil ding the line. | think that’d be an econom c disincentive,
you know. And | think we’'re seeing the results..

MR KOHN:  Well, | think..

CHAI RVAN TAYLOR: ...of those econom c disincentives, | really do.
That’ s what you’'re tal ki ng about.

MR, KOHN: Well, M. Chairman, what |I'm talking about is a
mutual ly held desire apparently in deregulation by utilities and
by consunmers for conpetition. | was very happy that conpetition
energed in the second two largest <cities because their
designation is rural. They' re no Kwethluk, | nean, Juneau is not
Kwet hluk - and neither - neither is Fairbanks. | thought the

exenption was a canard, sonme sort of political thing that should
have been brushed away a long tinme ago. Now we get down to the

nitty gritty though of matters of conpetition. And in sone
areas, | have to say, we are on the cutting edge. W are
defining the gane. There aren’t precedents. W often | ook at
the Lower 48. We are nuch further ahead on matters of | ocal

t el ephone conpetition and so if you are struggling with these
answers, if the utilities are, if the regulators are, and the
staffers are |I’m not surprised, because at the end of the day
they are witing the book. They will be going down and hol di ng
the workshops as l|ocal conpetition energes, saying |ook out for
this, look out for that. These aren’t necessarily things that
the staffers and the congressnen were thinking about when they
used the word deregulation so it would open it up - let’s see
what happens.

So to conclude, because | certainly do want to conclude, | think
the whole rationale of deregulation is to look out for the
consuner. |I'msorry. | think that’s why there is an expense and
a burden. | certainly would ook at the issue of delay from a
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nunber of perspectives. Is the utility trying to conceal or
include in its rate, for exanple, and |I'’m not, certainly not
poi nting any fingers here, expenses that really shouldn’'t be put
back on the back of their rate payers. For exanple, if that
utility in a conpetitive market was trying to grab off utility B
over here and spent a fortune |obbying and advertising
everyt hing, none of which is going to really provide any ultimte
service or value to the rate payer, why should the rate payer be
paying for that? And so, in any event, it’s incunbent on these
RCAs to discover and take a | ook at everything that goes into a
rate, and its fancy |awers, who sonetinmes do, because they're
paid for this, delay the actual, delay the information from
getting to the Commission, it’'s kind of hypocritical for sane
utility if they do, to cone in and say, well, you know, we hate
t hese delays. They are costing us noney. Right. WlIl, how nuch
are you spending on lawers to create those delays? You know,

what are you doing about seeing to it that the consuner side is
fully staffed and fully equipped to carry its side of the burden
and to be expeditious. And so, the hearings are a valuable
hearing with or w thout good cause, | amglad they are going on

This is a tremendously conplicated area. The average consuner
takes so for granted these fundanental services, but they are
essential to their lives, nore so than many other things the
governnent does, to the average person, to the business person

and so | hope to be of help in offering sort of, somewhat of a
counter to coments nmade, out of self-interest, of course, of
others, and | thank you very nuch.

CHAI RVAN TAYLOR:  Yes, and | hope you will continue to work with
us on this.

MR KOHN: O course.

CHAI RMAN TAYLOR: W still have another couple of weeks at | east
to go through before we get into this...

MR, KOHN: Sur e.

CHAI RVAN TAYLOR: ...situation in Juneau. And any, anything that
you can cone up with that will better assist consuners in being
actively involved wthin the role of rate setting for
utilities..

MR KOHN:  Sure.

CHAI RMAN TAYLOR: | want to encourage you to do that, as | wote
back to you. | really have always appreciated your good advice
and your great advocacy, and | believe there is a role that needs
to be played there to protect consuners in Al aska, and that’s why
when the Governor says ‘four years and clean,’” |’ve gotta go,
‘Wit a mnute. Shoul dn’t we do sonething about naking sure
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consuners are taken care of, not just your political appointees
that you want to guarantee four nore years to.” And that’'s why |
really appreciate you comng forward and hel ping us, and if you
have particular recommendations that you could wite out or can
submt to us we'd be happy to have those, Steve, and thank you
very much for that.

MR KOHN: Vel l, thank you very nmuch for this opportunity. I
hope that | haven’t delayed things overly nuch by tal king now.

CHAI RVAN TAYLOR: Just got one nore lady that | have signed up
here that | would like to get to so we can say at |east we
covered this sheet. Kristi Catlin? Are you still here? Dd I
say that name right?

M5. KRI STI CATLIN:. Yes, you did.

CHAI RVAN TAYLOR: Ckay. If you'd raise your right hand, please.
Do you swear the testinobny you' re about to give this comittee
wll be the truth, the whole truth and nothing but the truth, and
do you so swear or affirnf

MS. CATLIN. | do.

CHAI RVAN TAYLOR: Thank you. If you Il just give us your full
nanme, please, and tell us who you represent, or whatever.

MS. CATLI N: My nane is Kristi Catlin and | represent AT&T
Alascom |'mthe Director of CGovernnent Relations. AT&T Al ascom
supports. ..

CHAI RVAN TAYLOR:  Excuse ne. Do you have a copy of that?

MS. CATLIN: | do but it’s witten on. [l bring you a copy
t onorr ow.

CHAI RVAN TAYLOR:  Maybe you could just give your copy to Annette
when you get done and that way we would have it in print formfor
everybody here ‘cause John isn’t going to be here and so on.

M5. CATLIN. Certainly. AT&T Al ascom supports the Departnent of
Adm nistration’s study to exam ne the telecommunications market
in Al aska. W also support the reauthorization of the
Comm ssi on. W Dbelieve that this Conmssion is in the best
position to help us because of their longevity in studying the
issues that they regulate. Let’s not mstake a vote in favor of
extending the comm ssion, however, for a vote of confidence in
every decision they make. W do not support every decision that
they nmake, but we believe that they are educated in the issues
and we do not believe that we have the tine in this critical tine
in this market to reeducate a new conm ssion. The conpl ex
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t el econmuni cations market is only one of the fields that the RCA
comm ssioners regul ate. As you know, they also regulate water,

sewer, electric, gas, garbage and pipeline. Under st andi ng al |
the elenents takes tinme, as | said. Drastic neasures such as
sunsetting the Comm ssion are necessary | believe sone tines, but
this is not the one. [It’s inportant to understand that with the

current state of telecommunications and market forces in this
state, reappointing a new comm ssion would not necessarily serve
the best interest in the process. Deci sions nust be nade this
year or else the tel ecomrunications infrastructure of this state
may be in serious jeopardy. Reappointing another conmm ssion wl|
only extend the tine to educate and then get quality considerate
opi nions and decisions on behalf of telecon providers of this
state, and ultimtely Al aska consuners.

CHAI RVAN TAYLOR:  Kristi, have you heard from anyone of a desire
to either nunber 1, termnate the conm ssion, or to reappoint?
mean | appreciate the testinony about the current Conmm ssioners
and their longevity, and their expertise. | think we probably
all agree wth that. But |’ve not heard of anyone that has
suggested yet going out and getting a whole batch of new
comm ssi oners. If you have, maybe you could tell us who your
source is and we can invite themto tell us why they think that’s
a good idea ‘cause | personally don’t happen to think it’s a good
i dea, but maybe they do.

M5. CATLIN. Well, I'"mglad to hear that.

CHAI RVAN TAYLOR: But, | nean, sonebody has obviously suggested
that, or indicated that that was sonebody’s agenda around here.
As far as | know, it isn't. | nmean, | haven’'t net anybody in the

| egi slature interested in either destroying the Comm ssion, or
reappoi nti ng a whol e new one.

M5. CATLIN: You're interested in having the additional tine.
CHAI RVAN TAYLOR: | just want the next legislature to make their

deci sion on what they want to do, period, onit. [|'d like not to
be involved to tell you the truth.

VB. CATLIN: It’s been a hot seat, | know. No, we are going
strictly by the sunsetting and we would definitely hope not to
| ose this comm ssion. W do believe that... You | ook |ike you ate
a | enon.

SENATOR DONLEY: Vell, I'’mjust remenber... | think there’'s a
| ot of m sunderstandi ng about this sunsetting, Kristi.

M5. CATLIN. Well, that’s possible, but...

SENATOR DONLEY: Yeah, even on, even on sone news prograns |’ve
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seen where reporters have portrayed it as being as unless we act,
the commssion’s going to die. And that’s just not true. | nean
there’s a whole year here yet to go, so that’s a m sunderstandi ng
| think as perneated out through just a lack of know edge about
how t he sun set process works. So, it wasn't...

V5. CATLIN: Vell, 1’ve been through one before though. So
understand | do know how it works.

SENATOR DONLEY: So, | didn’'t know whether you were really, from
your testinmony, anticipating it was going to disappear like in
the next nmonth if we didn't act, ‘cause | actually heard sone
reporters describe it that way earlier |ast week.

M5. CATLIN. No, | do understand.
SENATOR DONLEY: Yeah. Ckay. Al right.
CHAI RVAN TAYLOR: Go right ahead, Kristi.

V5. CATLIN: VWhat is clear to AT&T Alascomis that the best way
to get the problens addressed is, one, to get the study done; to
reaut horize this comm ssion; and three to get a conmtnent from
the commssion to deal wth the teleconmunications market
structure issues within the first year. W need sonme conmtnents
to get things done that we will need to get done, and that’'s why
| nmentioned earlier we really do need an educated conm ssion, and
| know that we would have them for a year, but things don't
happen within a year in the regulatory arena, and we would |ike
to see this comm ssion extended. Thank you.

5:00 p. m

CHAI RVAN TAYLOR: You' ve heard the testinony of others, do you
oppose any of the suggestions, as an exanple, that ARECA nade for
sone tinmelines and maybe a task force to work with them nade up
of the people within the industry to try and give them sone hel p
on sonme of these things?

MS. CATLI N No, | did hear the suggestions and | did not hear
any suggestions that | disagreed wth. | felt they were well
t hought out.

CHAI RMAN TAYLOR: Good. | hope you understand part of ny concern
is that doing, taking a bunch of suggestions, even well thought
out as | believe they are too, and then crafting a bill in
anot her week and submitting that bill to the political pressures
of a special session, |’ve been around | ong enough |I’mfearful of
the | aw of uni ntended consequences. | was here with Senator Drue
Pearce when we worked very hard on creating a thing called the
RCA that was going to be streamined, that was going to have
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timeframes and so on. And now it’'s three years later. W' re
back at the sane table. The resonance of the sanme probl ens seens
to be echoing in ny ears, and | don’t know that suggestions or
solutions that | mght come up with, or ARECA m ght come up with
are necessarily really good things for this industry. And |
woul d hope that given sone tinme and a group of people that really
know this conplex industry to sit down and work maybe either with
the commssion or as a task force to mmke recommendations to
t hem | would hope they would cone up with a better nobuse trap
than sonmething that m ght be created by a neat axe in |egislative
session called during the mddle of an election year. That’'s ny
hope anyhow, but. ..

SENATOR ELLI S: M. Chairman, why didn't we work on this during
the regul ar session? 1|’ve never heard you answer that question.

CHAI RVAN TAYLOR: There was no desire to even on the part of the
House. They waited ‘til the last week or two, brought ARECA
down, ramred sone tinelines into it and shot it over to us. As
far as | knew it was going to be like a whole series of other
boards and conmi ssions. W're just going to let this one spin
off to the next |egislative session and the next governor.

SENATOR ELLI S: M. Chairman..

CHAI RVAN TAYLOR: I haven’'t heard one reason yet for not doing
that other than Tony Know es won’t be there to tw st arns.

SENATOR ELLI S: There was a Senate Labor & Conmerce bill, the
House bill com ng over was not the only vehicle. W could have
wor ked on this issue all through the regular session. | thought
it was incunbent on our committee to do so.

CHAI RMAN TAYLOR: W coul d have and we coul d have spent that tine
- there was absolutely no desire on the part of anybody | talked
to to do it because they knew there was a full year of grace
period | eft available for this Conm ssion, and that they woul d be
taken up during that period. And this is not the first tine

we’ve done it with this very sane Conmmi ssion. So, | didn't,
honestly, John, | did not have anybody cone to ne saying this is
really a red hot rock issue and we’ve really got to get on it so
let’s hold lots of hearings. The only discussions | had with
anybody, and | guarantee you Senator Stevens wll verify this,
when we tal ked about scheduling it, | said, ‘Ben, have you heard

from anybody? |Is this thing clean or is there a whole series of
under-the-rock problens out there that are going to conme flying
out at us as soon as | schedule this thing? And as soon as |
scheduled it ny phone went into neltdown. One little wutility
after another scared to come forward and talk in front of the
RCA, but willing to pick up the phone and say, whatever you do,
throw this thing down, and let’'s have a full and fair hearing
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during the next |egislative session cause nothing started ginning
up until right at the very end and that’s when people got a
little excited about it. That’s why we’'re all sitting here
t oday. And | can apologize to all of you and to John for not
taking it up, but there’'s another entire legislative session in
four full nonths with a new governor and a new | egislature, and
if various special interests in this room are real concerned
about what the next |egislature may do, | suggest you go support
the heck out of the candidates that you want to elect. That’s the
process we go through here. That’s the best explanation | can

give you, John, and | do feel sone regret about that. | wsh I
had taken it wup, but these are the circunstances we now find
ourselves in. Kristi, have | cut you off in any way here? Was

there sonme concluding remarks you wish to nake because | wanted
to give you that opportunity if there was?

V5. CATLIN: Well, yes, after that. | would like to encourage
you to consider extending the Comm ssion, even if it’s for |less
than the period recommended by the Governor. My [indisc.] is

getting up to a deadline again, and we need stability, so that
woul d be ny final statenent.

CHAI RVAN TAYLOR Well, thank you very nuch. Appreci ate you
comng in. You said you d been through it before. Were you
wor king for one of the utilities when APUC went through the w nd
down year?

MS. CATLIN: Yes, and | was also there in "84 or "85 when it
happened prior to that. |1’ve worked for Al ascomfor 20 years.

CHAI RVAN TAYLOR:  You nust have started off violating child |abor
| aws. Thank you, Kristi. | appreciate it.

SENATOR ELLI'S: No canpai gning allowed, M. Chairnman.

CHAI RVAN TAYLOR: Wll, I'mafraid we’'re |osing our quorum I
want to thank you all for participating today. W'l start up
tomorrow norning at 10 a.m

#
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