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Senat or Robin Taylor, Chair
Senat or John Cowdery

Senat or CGene Therri ault
Senat or Johnny Ellis

VEMBERS ABSENT
Senat or Dave Donl ey, Vice Chair
COW TTEE CALENDAR

CS FOR HOUSE BILL NO 296(CRA)
" An Act rel ating to ner gers and consol i dati ons of
muni ci palities.”

MOVED SCS CSHB 296(JUD) OUT OF COW TTEE

HOUSE BI LL NO. 52 am
"An Act relating to the Interstate Conpact for Adult O fender
Supervision and the State Council for Interstate Adult O fender
Supervision; anending Rules 4 and 24, Alaska Rules of Gvil
Procedure; and providing for an effective date.”

MOVED HB 52am OUT OF COW TTEE

SENATE BI LL NO. 369

"An Act relating to trusts, including trust protectors, trustee
advisors, and transfers of trust interests, and to creditors'
cl ai ms agai nst property subject to a power of appointnent; and

providing for an effective date."”
MOVED SB 369 OUT OF COWMM TTEE

PREVI QUS SENATE COW TTEE ACTI ON

HB 296 — See CRA minutes dated 4/10/02 and 4/17/02.
HB 52 — No previous action to record.

SB 369 — No previous action to record.

W TNESS REG STER

SENATE JUD COW TTEE -1- May 1, 2002



M. Steve Schweppe

City of Ketchikan

344 Front St.

Ket chi kan, AK 99901

POSI TI ON STATEMENT: No position stated on SCS CSHB 296( JUD)

M. Kevin Waring

Local Boundary Conm ssion

Departnent of Comrunity and Econom c Devel opnent

550 W7'" Ave., Suite 1770

Anchorage, AK 99501-3510

POSI TI ON STATEMENT:  Supports Section 1 of SCS CSHB 296(JUD) but
opposes Sections 2 and 3

Mayor Ti m Bourcy

City of Skagway

PO Box 415

Skagway, AK 99840

PCSI TI ON STATEMENT:  Supports SCS CSHB 296(JUD)

M. Robert Blasco, Attorney

801 West 10" St., Suite 300

Juneau, AK 99801

POSI TI ON STATEMENT: Answered a technical question related to SCS
CSHB 296( JUD)

Representative Ji m Wit aker

Al aska State Capitol

Juneau, AK 99801-1182

PCOSI TI ON STATEMENT:  Supports SCS CSHB 296(JUD)

Ms. Candace Brower

Department of Corrections

431 N Franklin, Suite 400

Juneau, AK 99801

POSI TI ON STATEMENT:  Supports HB 52am

M. Richard Masters

Counci|l of State Governnents

No address provi ded

POSI TI ON STATEMENT:  Supports HB 52am

M. WIlliamCraig

613 Degraff St.

Sitka, AK 99835

POSI TI ON STATEMENT:  Supports HB 52am

Ms. Pat Tuthill

No address provided
POSI TI ON STATEMENT: Supports HB 52am
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M. Kermt Hunphries

National Institute of Corrections

320 First St., N W

Washi ngton, D.C. 20534

POSI TI ON STATEMENT:  Supports HB 52am

M. Doug Bl attmachr
No address avail abl e
POSI TI ON STATEMENT:  Supports SB 369

M. Steve Geer, Attorney

4041 B St.

Anchor age, AK

POSI TI ON STATEMENT:  Supports SB 369

M. Jon Sherwood
Di vi sion of Medical Assi stance
Department of Health &
Soci al Services
PO Box 110601
Juneau, AK 99801-0601
POSI TI ON STATEMENT: Expressed concern about SB 369

ACTI ON NARRATI VE

TAPE 02-23, SIDE A
Number 001

CHAI RVAN ROBIN TAYLOR called the Senate Judiciary Conmttee
neeting to order at 3:52 p.m Senators Cowdery, Therriault and
Chair Taylor were present. The first nmatter to cone before the
commttee was HB 296.

#HB 296
HB 296- MUNI Cl PAL MERGER AND CONSOL| DATI ON

CHAI RVAN TAYLOR i nformed nenbers that a commttee substitute (CS)
had been prepared.

SENATOR COADERY noved to adopt the Senate Judiciary conmttee
substitute (|l abeled Cook 5/1/02) in lieu of the original bill.

CHAI RMAN TAYLOR announced that w thout objection, the CS was
adopted. He then took tel econference testinony.

MR. STEVE SCHWEPPE, testifying from Ketchi kan, said he submtted
a witten statenent to the conmttee.
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CHAI RVAN TAYLOR acknow edged receipt and distribution of that
testinmony and thanked M. Schweppe for his efforts. M. Schweppe
had no further coments to add and conmttee nenbers had no
guestions, so Chairman Tayl or continued taking public testinony.

MR KEVIN WARING Local Boundary Conm ssion (LBC), inforned
menbers he submitted witten testinony. He then went on to say
the LBC supports Section 1 of HB 296, which fixes an omssion in
existing law. However, the LBC is opposed to Sections 2 and 3,
whi ch would change the manner in which votes are counted in
consolidation elections for boroughs and cities. The current |aw
provi des that consolidation proposals be approved by a sinple
majority of the voters in the area that would be consolidated.
The proposed change would require separate approvals by a
majority of voters in each city to be consolidated and by a
majority of the voters in the borough area outside affected
cities. In the LBCs view, the present procedure basically
provi des for one person, one vote, and ngjority rule, which fits
with the Alaska Constitution and |egislative policy for the |ast
30 years. The proposed |anguage would allow a mnority of
residents to veto a consolidation proposal as installing a
wei ghted vote. He repeated the LBC is opposed to Sections 2 and
3.

MR. WARI NG said he would like to clarify what m ght be a drafting
error in the bill. Section 2 adds a new section to AS 29. 06. 100.
That section in |law now deals with the content of consolidation
petitions. The proposed new section requires the petition to
include guidelines in the petition for how the outcone of
consolidation elections is decided. The LBC suggests that this
anendnent to election procedures mght be nore appropriately
placed in AS 29.06.140, the section of statute that deals wth
consolidation elections and el ecti on procedures. He noted the LBC
has statutory powers to anmend petitions. If the conmttee decides
to include the changes in Sections 2 and 3 of HB 296, the LBC
believes a relocation of Section 2 would clarify legislative
intent and prevent any possi bl e confusion.

CHAI RVAN TAYLOR thanked M. Waring and called M. Bourcy to
testify.

MAYOR TIM BOURCY, City of Skagway, infornmed nenbers the Cty of
Skagway has a borough petition before the LBC at this tinme. The

City of Skagway is in support of HB 296 but is concerned that the
bill does not address annexati on i ssues.

CHAI RVAN TAYLOR infornmed Mayor Bourcy that a sentence was added
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in the Senate Judiciary CS that provides for the sanme application
on annexati on.

MR. BOURCY t hanked the commttee and said he woul d support that.

CHAI RVAN TAYLOR read that sentence on page 2, line 26, as
follows, “This subsection is to be consistent with the voting
requi renents for annexation specified in AS 29.06.040,” and asked
Representati ve Wi taker to address the CS.

REPRESENTATI VE WHI TAKER, sponsor of HB 296, said he is in support
of the CS and hopes the commttee does what it thinks is best.

CHAI RVAN TAYLOR asked M. Blasco if the CS needs to have a (1)
pl aced at the end of |line 27, page 2.

MR. ROBERT BLASCO, attorney, replied, “Yes, Senator Taylor, if
that’s possible. There are different sections to that portion of
Title 29 and the one that references the concerns that we’ ve
rai sed as to annexation is actually Section 1.”

CHAI RVAN TAYLOR noved Anmendnent 1, to add a parenthetical 1 after
“.040” on page 2, line 27. There being no objection, the notion
carried.

SENATOR THERRI AULT noted Amendnent 1 should have read (c)(1).

CHAI RVAN TAYLOR agreed and noved Amendnent 2, to insert (c) after
“.040” and prior to (1). There being no objection, Amrendnent 2
was adopt ed.

SENATOR CONDERY noved SCS CSHB 296(JUD) as anmended from conmittee
wi th individual recomrendations.

CHAI RMAN TAYLOR noted that w thout objection, SCS CSHB 296(JUD)
and its acconpanying fiscal note noved from comrittee. The
commttee then took up HB 52.

#HB 52
HB 52- COMPACT FOR ADULT OFFENDER SUPERVI SI ON

CHAI RMAN TAYLOR announced the conmmttee has held an extensive
hearing on this bill. He then took testinony.

M5. CANDACE BROWER, legislative liaison for the Departnent of
Corrections, explained that the Interstate Conpact governs the
state-to-state transfer and/or travel and supervision of
of fenders. Currently, the Conpact in place was enacted in 1937
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and is outdated. The ability to transfer between states is mnuch
different now than it was in 1937, when 1,000 offenders crossed
state lines. Now, one-quarter of a mllion offenders cross state
| i nes each year. The current Conpact pronotes slow and unreliable
exchange of <case information and frequent violations of the
Conmpact rules result in otherw se supervised offenders slipping
t hrough t he cracks.

M5. BROWER stated the new Conpact creates oversight of offenders
on a national basis. It creates a state council, of which the
Conpact admnistrator becones a conm ssioner to the national
comm ssion. The national commssion will be made up of one
comm ssioner from each state. Each state gets one vote. The
Interstate Commission wll also have non-voting, ex-officio
menbers who are interested parties that can contribute to the
facility of the Conpact. There will also be paid staff, including
an executive director, and Interstate Commi ssion staff who wll
oversee the day-to-day activities of the Conpact, which Al aska
does not currently have. Today, each state has a Conpact
adm nistrator who participates in a formal body, but that body
has no power to enforce conpliance with the Conpact so states can
do what they wsh. The executive director and staff would
adm ni ster enforcenent and conpliance with the provisions of the
Compact. They would enforce its bylaws and, as directed by the
Comm ssion, perform other duties as assigned. The new Conpact

wi |l provide uniform procedures, a mechanism for acquiring and
mai ntaining routine data and will provide a structure to adopt
new rules and to guarantee or enforce conpliance. It wll also

provi de for adequate consideration of victins, nore oversight at
both the state and national levels, and a way to hold offenders
nore account abl e.

M5. BROWER pointed out that commttee packets contain a map of
the states that have enacted the Conpact at this tinme: 31 as of
today. That nunber is expected to increase to 35 by June. One
reason it is so inportant that the Al aska Legislature pass this
| egislation this year is that the first 35 states to enact it
will be at the table to set the rules and decide how the Conpact
wll be operated. Alaska s population is small, therefore it is
inportant that it protect its interests. In addition, Al aska
exports nore offenders than it inports so it will benefit from
bel onging to the Conpact. She pointed out she revised the fiscal
note after consulting with some of the folks working on the
Conmpact. The fees are not expected to be initiated until July of
2003 so there will be no fiscal inpact until FY 04.

CHAI RMAN TAYLOR asked if the anmount is $16, 000.
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M5. BROWNER said that is correct for FY 04. The ampbunt for FY 03
will be zero.

CHAI RVAN TAYLOR took public testinony.

VR. RI CHARD MASTERS, Speci al Counsel , Counci | of State
Governnents (CSG, said he echoes Ms. Brower’s comments. The CSG
has been involved in the Conpact bill for a long tinme and

assisted in the original draft in 1937. The proposed | egislation
is the result of a year-long study in which Conpact
adm ni strators under the existing mechanism cane together wth
representatives from the legislative branch, attorneys general
of fices and decided the existing nechanismis not working as it
depends al nost entirely on cooperation. It is sinply not designed
to function in an environnment where an offender can nove from one
part of the country to another in a matter of hours. In addition
to the 50,000 known offenders who are under supervision, there
are a |l arge nunber of offenders whose whereabouts are unknown. HB
296 is an attenpt to update the 63-year old law to neke it
effective by giving authority to states to make sure that
conpliance is achieved.

MR. MASTERS pointed out that the threshold for creation of the
comm ssion that would allow the rule nmaking to begin is 35
states. Currently 31 states have enacted legislation and two
states have legislation waiting to be signed by their governors.
Ei ght other states have passed |egislation through one chanber.
The CSG hopes Alaska will be present at the table when the rules
are reconsidered and adopted to enforce this inportant public
pol i cy mechani sm

MR. WLLIAM CRAI G speaking on his own behal f, infornmed nenbers
he is a fornmer police officer and noted the bill addresses
victinms’ rights but it does not cover w tnesses or past nenbers
of the crimnal justice system who nay have concerns about an
i ndi vidual. He said he does not worry about nost of the people he
encountered throughout his brief career, but he would like to
know the status of a few people. He is aware of prosecutors and
witnesses in the sanme situation. He hoped, if Al aska does join
t he Conpact, that issue is addressed.

CHAI RMAN  TAYLOR noted that Linda Zaugg, Depart ment of
Corrections, was available to answer questions. He then continued
taki ng public testinony.

M5. PAT TUTHI LL, testifying via teleconference, told nenbers the

followng story of her daughter Peyton Tuthill and her very
preventable nurder. After Peyton graduated from college in South
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Carolina, she went to the nountains of Womng for a survival
course canmping trip for four weeks. Peyton gave back to the
comunity through her involvenent wth the Anmerican Cancer
Soci ety, working as an advocate for the elderly, and then noved
to Denver to attend graduate school. After six nonths in Denver,
she entered her apartnment at noon to let her dog out. She
encountered a man over 300 pounds who brutally tortured, raped
and killed her. The offender, Donta Page, had recently been
transferred and released fromprison in Maryland and traveled to
Denver where he was to be under three years of supervised
probation in a halfway house. He was lost in the system No one
knew he was there. He was renpved from his program for hostile
behavi or and was to be given a bus ticket to return to prison in
Maryl and. However, the current Conpact was bl atantly ignored. The
current Conpact does not have the technology, database or
uniformty to notify and keep track of these prisoners. So,
instead of waiting for the bus ticket, he broke into Peyton's
apartnment where she nmet her tragic and viol ent death.

M5. TUTHI LL said the 1937 Conpact was enacted when there were

only 1,000 offenders noving across state lines. Over 250,000
of fenders are now noving across state lines. Ms. Tuthill stated,
“Peyt on shoul d have never died |ike this. No one should ever have
to die like this. This new Conpact, wth provisions and the
W tness/victiminvolvenment in the new Conpact is going to prevent
such tragic deaths. And | have to make a decision every day if
I’mgoing to live or die. And | feel like |I'm Peyton’s voi ce now,
the voice of other victins. And | live this |legislation everyday
in the hope that it will be passed because | know what it wll
do. And | hear words from Peyton everyday and her favorite

passage was, when we act from our hearts, speak from our hearts,
we’'re standing in our full strength, for our heart is a place of
courage, honor, integrity, wsdom and passion.” She asked
commttee nenbers to support HB 52.

CHAI RVAN TAYLOR expressed synpathy to Ms. Tuthill for the tragic
| oss of her daughter and then asked M. Hunphries to testify.

MR KERMT HUMPHRIES, National Institute of Corrections (N O

said one of his responsibilities at the NC has been the
devel opment and passage of this Interstate Conpact. As a fornmer
probation/parole officer in Alaska for eight years, he noticed
that in all of those years, only one state, on one occasion,
returned an offender who had cone to Alaska on interstate
supervision and violated that arrangenent. Mny tines, the
Department of Corrections would do the paperwork, but other
states would termnate jurisdiction for the offender so that the
of fender would stay in Alaska, or they would issue an in-state
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warrant. In that <case, only residents of that state are
protected. In only one case that he supervised was there an
extradition back to the sending state. He could not recall any
other officers who ever had anyone returned. He said Alaska is
particularly vulnerable to the lack of enforcenent on the
exi sting Conmpact. The new Conpact was drafted because depart nent
of corrections’ spokesnen fromall around the country cane to the
NI C saying the existing conpact was broken and posed a danger to
public safety.

CHAI RVAN TAYLOR noted with no further testinony or questions, he
woul d entertain a notion to nove the bill.

SENATOR COWDERY noved HB 52am from conmttee w th individual
recommendations and its acconpanying fiscal note of $16, 000.

CHAI RMAN TAYLOR announced that wthout objection, the notion
carried.
#

#SB 369
SB 369- POAERS OF APPO NTMENTS/ TRUSTS/ CREDI TORS

CHAI RMAN TAYLOR noted he recently introduced SB 369 as Chair of
the Senate Judiciary Committee because there has been sone
difficulty getting the House bill to the Senate. He inforned
menbers that the conmttee has had extensive hearings on this
subject in the past. He stated his intent to nove SB 369 from
commttee today and to ship it over to the House if the House
bill does not get to the Senate soon. He then asked M.
Blatt machr or M. Geer to explain the provisions of the bill.

MR. DOUG BLATTMACHR said that back in 1997 and 1998, a lot of
trust |egislation was passed by the Al aska Legi sl ature, which had
the di sadvantage of going first. Other states have been able to
inprove on Alaska's legislation and nmake their Ilegislation
clearer. SB 369 will do four things:

* It gives statutory authorization for provisions that are
comonly found in trusts;

e It cleans up a glitch or two in the present |aw,
* It adds three provisions found in the Del aware | aw,

e It clarifies what attorneys presently believe the law to be
in statute.

MR. BLATTMACHR said the bill is basically a clean-up bill.
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CHAI RVAN TAYLOR asked M. Blattmachr to stand by in case nenbers
had questions and then took public testinony.

MR, JON SHERWOOD, Division of Medical Assistance, Departnent of
Health and Social Services (DHSS), expressed concern with a
provision in SB 369 that nmay run afoul wth another trust
provision in statute. He explained that wunder the Medicaid
eligibility rules, people with assets can qualify for Medicaid
coverage by putting incone or assets into a small class of trusts
[a MIler trust]. As part of the criteria to qualify, the trust
must provide that upon the death of the beneficiary, the state be
rei mbursed for the anount of Medicaid expenses or the corpus of
the trust, whichever is smaller. DHSS is concerned that the
state’s ability to collect on these trusts mght be affected by
the provisions in SB 369 that authorize a trust protector to
change or nodify the distributions to beneficiaries. Since the
| egi slation was enacted that created that class of trusts in
about 1994, the state has collected on 61 trusts for an anmount of
about $650, 000. DHSS currently has about 200 trust cases open, in
which Medicaid clients are still alive. He said that people who
use these devices essentially inpoverish thenselves to get
Medi cai d. They typically have very high long term care needs or
prescription drug costs that are not covered by Medi care.

MR. BLATTMACHR asked to clarify some confusion and expl ai ned the
trust protector provision would only apply if the docunent
authorized a trust protector and gave the trust protector that
particular power. The Medicaid trusts would not have that
provision, therefore SB 369 woul d have no affect.

MR. STEVE GREER asked to address a concern raised by the Attorney
General’s Ofice at a different hearing and stated, “Wat they' re
mssing is the first three core words of the statute that says,
“A trust instrunent may provide....’” M. Geer said that an
attorney would be guilty of malpractice if he or she drew up a
MIller trust with a trust protector provision.

CHAI RVAN TAYLOR said, “It wouldn’t qualify, would it?”

MR. GREER said it would not. He said the issue is a red herring
and has no viability at all.

MR, SHERWOOD said his agency would take the position that such a
trust would not qualify but it is seeking clear statutory
| anguage because it has conme into conflict with attorneys over
the interpretation of trust |aws. DHSS s decisions are subject to
appeal to fair hearing in Superior Court.
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MR. GREER inforned nenbers that he spoke with Una Gandbhir, an
acknowl edged expert on Medicaid trusts, and she was incredul ous
that this issue was rai sed by DHSS because it signifies that DHSS
doesn’t understand what a trust protector is. He noted a common
exanple of a trust protector would be one in which he sets up an
irrevocable trust for the benefit of his child. He then nanes a
bank as the trustee of that trust. At sone point in tinme, the
bank may be inappropriate as the trustee, therefore, in the trust
instrunment, he could have given and named anyone who is not a
beneficiary of the trust the power to renmove and replace that
trustee. If he did not have the trust protector provision in
there, the beneficiary would be forced to go to court and undergo
a costly and expensive court proceeding to get the trustee
renoved. He repeated that this provision has nothing to do with
the MIler trust issue raised by DHSS. One woul d not have a trust
protector provision in a MIller trust any nore than one could
have a M| ler trust that was revocabl e.

CHAI RVAN TAYLOR agreed that one couldn’t have either. He asked,

How would a trust qualify for the application, M.
Sherwood, that they would be attenpting to achieve,
which is to put those assets in trust, let the incone
pay over — that’'s the way it works, right, to the
state, and you then provide benefits because their
income’s too |l ow during that period. Ri ght?

He then asked if DHSS is reinbursed for certain costs it incurred
after the person passes on.

MR SHERWOOD said it is.

CHAI RMAN TAYLOR said if he set up an irrevocable trust, DHSS
woul d not qualify himto receive benefits.

MR SHERMOOD said that is correct and added that DHSS becane
aware of this provision yesterday. He stated,

You know, what | would be concerned about is that
soneone dies, the residual beneficiary after the state
is also say, a disabled person with needs and soneone
mght nake the determnation that that residua
beneficiary would, you know, a trust protector could
make t hat.

CHAI RMAN TAYLOR said DHSS cannot accept a trust protector either

because that would violate the very intent of the trust that was
set up to qualify for the benefits.
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MR, SHERWOOD sai d DHSS woul d prefer “suspenders and a belt rather
than having to go in and litigate.”

CHAI RVAN TAYLOR said he planned to nove the bill to the Senate
Rules Commttee because tine is |limted but that he did not
expect further action to be taken on the bill for another week.
He offered to work with M. Sherwood and the Attorney Ceneral’s
Ofice designee to draft an anmendnent if, in fact, a problem
exi sts.

MR, SHERWOOD t hanked Chai rman Tayl or.

SENATOR COWDERY nmoved SB 369 from commttee wth individual
reconmendati ons. There being no objections, the notion carried.

#

CHAI RVAN TAYLOR noted his third attenpt to have a hearing with

Art hur Robinson but, once again, the timng did not work out. He
said he will try again and adjourned the neeting at 4:36 p. m

SENATE JUD COW TTEE -12- May 1, 2002



