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ACTI ON NARRATI VE

TAPE 02-21, SIDE A
Number 001

CHAIRVAN ROBIN TAYLOR called the Senate Judiciary Conmttee
neeting to order at 1:44 p.m Senators Donl ey, Cowdery, and
Chair Taylor were present. The commttee took up HB 281.

#HB281
HB 281-CIVIL LIABILITY FOR PROVI DI NG ALCOHOL

REPRESENTATI VE KEVI N MEYERS, sponsor of HB 281, explained that
under HB 281 an adult who know ngly furnishes alcohol to a person
under age 21 nmay be held civilly liable for the results and
damages. Under current statute, only those with a liquor |icense
can be held civilly liable. This bill holds the general public to
a standard simlar to that for licensees. The key word in HB 281
is “knowingly.” The intent of this bill is to go after those
adults who sit in parking lots of |iquor stores on weekends to
purchase al cohol for mnors and get paid by the mnors or the

adult who willingly purchases alcohol for mnors. HB 281 wll do
three things: it wll deter adults from furnishing alcohol to
mnors; it wll reduce underage access to alcohol; and it

provi des recourse to victinse’ famlies. He told nenbers that the
main reason he is going forward with this legislation is a
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tragedy that occurred last July in which three teenagers and a
police officer died. He said the bill passed the House
unani nously. He asked comm ttee nenbers to support the bill

SENATOR DONLEY pointed out the only fiscal note was prepared by
the House Labor and Conmerce Commttee and asked if any of the
departnents have prepared a fiscal note for the bill

REPRESENTATI VE MEYER said there were no other fiscal notes and
that he does not anticipate any costs to the state.

CHAI RVAN TAYLOR commented that he has seen about four or five
bills conme out of the House Judiciary Commttee that would
provide inmunity from negligent conduct and the damages resulting
from that conduct for various groups. He asked Representative
Meyer, “You realize that these are crimnal acts that we're
tal ki ng about ?”

REPRESENTATI VE MEYER answered affirmatively.

CHAI RMAN TAYLOR asked if there is sonme reason why the sane
standards in the other bills, i.e. gross negligence, reckless,
intentional, are not being used in HB 281.

REPRESENTATI VE MEYER asked if Chairman Tayl or was asking why the
bill contains a knowi ngly standard versus crim nal negligence.

CHAI RVAN TAYLOR said HB 281 contains a know ngly standard but
only applies to private persons, however when it cones to a
busi ness, the standard is strict liability.

REPRESENTATI VE MEYER said that is correct and that the commttee
wanted the standard to be higher for the general public versus
| i cense holders. Conmittee nenbers had a | ot of discussion about
the i ssue of whether an adult would be held liable if a m nor got
a gl ass of chanpagne at a weddi ng reception, for exanple. He said
the key word is “knowingly,” which is hard to prove so it would
have to be obvious that the adult knew that the mnor was
underage. He said his intention is to target adults who wait in
parking lots for the specific purpose of purchasing alcohol for
mnors for a fee so the standard is a little higher than it woul d
be for a package store.

CHAI RMAN TAYLOR said that requiring a knowingly standard wil
make it difficult to prove. He then took public testinony.

M5. CINDY CASHEN, representing Mthers Against Drunk Driving,
said there are three types of people who provide alcohol to
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m nors: chronic alcoholics who purchase alcohol in exchange for
noney or alcohol of their own; friends or famly; and sexual
predators whose goal is to cause inpaired judgnent in a teenager.
The last two are nore comon than many realize. These peopl e need
to be aggressively discouraged through |aws such as HB 281.
Contributing to a mnor today results in a smll fine wth
perhaps sone jail tinme. HB 281 would nake selling to mnors a big
deal. HB 281 sends the nmessage to youth that they are cared for
and that the state will pursue soneone who was the root cause of
a sensel ess tragedy.

M5. CASHEN said it makes no sense for Alaska to prevent
restorative justice for those who suffer severe and tragic
consequences fromthe result of those persons who supply al cohol
to mnors. MADD believes Al askans want this |law and needs this
| aw for our children if not for ourselves.

M5. LINDY STOOPS, representing Youth in Action (a MADD based
program, said many people do not realize the consequences of
provi di ng al cohol to people under the age of 21. She believes it
is very easy for mnors to get alcohol in Juneau and that this
bill will rmake people realize that the consequences of buying
al cohol for mnors are serious.

MR. M CHAEL KEGGY, representing Youth in Action, said he has seen
a |l ot of people who drink and drive in Juneau. He has experienced
i ncidences with alcohol, sone in his famly, that have affected
his [ife and the Iives of those around him

There being no further testinony, SENATOR DONLEY noved CSHB
281(JUD) fromcommttee with individual recomrendati ons.

CHAI RMAN TAYLOR announced that wthout objection, the notion
carried. He then noted the commttee would take up HB 405.
#

#HB405
HB 405- CRI MES ON OR AGAI NST STATE VESSELS/ PLANES

CHAI RVAN TAYLOR infornmed nenbers that he had a commttee
substitute prepared as well as a concurrent resolution to address
the title change.

SENATOR DONLEY asked Representative Meyer if he approves of the
committee substitute.

REPRESENTATI VE MEYER sai d he does.
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SENATOR DONLEY noved to adopt Version C (Luckhaupt 4/16/02) as
the Senate Judiciary commttee substitute to HB 405.

CHAI RVAN TAYLOR announced that w thout objection, Version C was
before the commttee.

REPRESENTATI VE MEYER, sponsor of HB 405, infornmed nenbers that
the only change nade to Version C is that state-owned aircraft
was added. He explained that HB 405 gives the state jurisdiction
over state-owned watercraft and aircraft traveling outside state
wat ers. He introduced this |egislation because recently an Al aska
Superior Court judge dism ssed a prosecution for sexual assault
that occurred on a state-owned ferry in Canadian waters. He
st at ed:

Last year a young worman, 16 years old, was sexually
assaul ted when she was on the Al aska ferry, Matanuska,
en route from Seattle to Ketchikan. The ferry was in
Canadian waters at the tinme of the assault. The
district attorney in Ketchikan presented the case to
the Gand Jury there, and the Gand Jury returned an
i ndi ctnment for one count of sexual assault in the first
degree and one count of sexual assault in the second
degree, and four counts of msdeneanor assault.
Unfortunately the <court found that there was no
statutory authority for the State of Alaska to
prosecute the crinme, even though the victim was an
Al askan and it happened on an Al askan owned state
ferry. Under federal maritine law, the United States
government has jurisdiction over crinmes that occur on
U S. vessels in Canadian waters but the dismssal by
the state court is of concern because the crinme is
unlikely to be prosecuted by the federal governnent and
certainly not by the Canadian governnent. The federal
governnent doesn’t wusually pursue smaller crines, even
t hough sexual assault is not a smaller crines, and the

Canadi an governnent has very little interest in
pursuing a crinme that occurred on the Al aska owned
ferry system to a US. citizen. So, | believe it’s

prudent that we pass this law that specifically gives
the State of Alaska the power to prosecute cases |ike
this that occur on our state-owned watercraft and now
aircraft.

This problem is not going to go away, M. Chairnman.
Just as recently as in Decenber, we had an incident
where a passenger attacked two crewnenbers wth a
broken vodka bottle and caused sone injury to the
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crewnenbers. The passenger has since filed a notion to
di sm ss based upon the dismissal of this case with the
sexual assault. Also this occurred on the state ferry
system in Canadian waters. This bill is a sinple bill
but it provides a solution to a very serious problem
The bottom line, to summarize what we're trying to do
here, is that if the Canadi an governnent does not want
to prosecute crimnal activity on our state-owned
vessels, and the federal governnent doesn’t have any
interest, then the state should have the right and the
option to do so and this bill will allow that. Thank
you.

SENATOR DONLEY said that he supports this legislation but is
fl abber gast ed because he assunmed the federal governnent did not
step in and prosecute that case.

M5. ANNE CARPENETI, representing the Crimnal Division of the
Department of Law, said it is her understanding that the United
States Attorney’s Ofice is reviewng the case. No charges have
been filed yet, to her know edge.

SENATOR DONLEY asked what the tine frane is.

MS. CARPENETI said she is not famliar with the federal statute
of limtations but she would find out.

SENATOR DONLEY said he thinks it’s dreadful that this happened on
a state ferry and no federal decision about whether to prosecute
has been made, given there was a grand jury indictnment under
state | aw

REPRESENTATI VE MEYER said he has witten letters to Alaska’s
congressi onal del egati on about the matter.

M5. CARPENETI said the federal statutes are different and she is
not famliar with federal screening rules.

CHAI RMAN TAYLOR said the bill was anmended to include state-owned
aircraft, but he is concerned that by limting the bill to only
those aircraft owned or operated by the state, the question
remai ns open of who has jurisdiction and who will prosecute on an
aircraft owned or operated by the state flying over Canadian air
space. He said he would like Alaska’s long-arm jurisdiction to
be as long as possible for the protection of Alaska’ s citizens.

V5. CARPENETI comrented that the bill was originally drafted to
address a particular problemon a state ferry. She expl ai ned that
traditionally, crimnal jurisdiction of a state is based on
territorial considerations. The theory behind HB 405 is that an
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Al aska ferry or aircraft is “like a little piece of Al aska going
through Canadian waters.” She noted iif the state expands
jurisdiction too far, it is liable to be subject to a due process
claim and dismssal so the theory was to address the current
probl em and consider how to handle future situations under due
process considerations to expand the program

SENATOR DONLEY noved SCS CSHB 405(JUD) from commttee wth
i ndi vi dual reconmendat i ons, as well as its acconpanying
concurrent resol ution.

CHAI RMAN TAYLOR announced that wthout objection, SCS CSHB
405(JUD) noved fromcomrittee with its acconpanyi ng resol ution.

SENATOR DONLEY asked Representative Meyer for a copy of the
correspondence he sent on this subject and then noved that the
Senate Judiciary Commttee send a letter to the U S. Attorney’s
O fice expressing its concern and support for exam ning this case
in an expedited manner.

CHAI RVAN TAYLOR announced that with no objection, Representative
Meyer would work with staff to draft such a letter.

REPRESENTATI VE MEYER said he would be willing to do so.
#

#HB 375
CSHB 375(JUD) - REVISOR S BI LL

SENATOR DONLEY rem nded nmenbers that the commttee held a hearing
on CSHB 375(JUD) the previous week.

MS. PAMELA FI NLEY, Revisor of Statutes, Al aska State Legislature,
said she would like the commttee to focus on Section 2 because
it is msleading in that it appears to change the statute of
limtations. She explained that |ast year a floor anmendnent
changed the statute of limtations but did not change this
rel ated piece. Section 2 is an attenpt to amend the action that
was taken via the floor anmendnent.

M5. FINLEY said before the floor anmendnent was adopted, the

statute of limtations for sexual abuse and sexual assault was
defined in ternms of specific crimnal statutes. The statute of
limtations was three years for «civil actions. The floor

anendnent repealed and reenacted it so there is no statute of
limtations for felony sexual abuse or sexual assault and it’s
not defined in regard to any crimnal statutes. As a result, the
question then becones what applies to m sdeneanor sexual abuse
and sexual assault offenses. The statute of limtations was three
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years but now it is not covered at all. Because no special
statute of limtations exists, she understood that to nmean the
standard two-year tort statute of limtations applies. If the
crinme occurs when the wvictim is a mnor, the statute of
limtations does not start to run until the victimhits majority.
Section 2 is a subset of that so that if the victimis under 16,
special provisions apply, the nain one being the discovery
provi sion on page 2, lines 9-16.

M5. FINLEY said when this statute was originally witten, the
statute of limtations was three years. Then when it changed to
two years for msdeneanors and no limtation for felonies, this
was not anended.

SENATOR DONLEY expressed confusion and said it didn't seem there
was any affirmative act of the Legislature to change the statute
of limtations to two years, it’s just that the issue was ignored
so that the existing presunption of two years for everything el se
t hen appli ed.

M5. FINLEY said the floor anendnent did not specify that the
statute of limtations for m sdeneanors would becone two years
but that is what happened.

SENATOR DONLEY said he believes a strong case could be nade to do
just the opposite of what CSHB 375(JUD) does, and that is to say
that the intent of the Legislature was not to shorten the statute
of limtations for msdeneanor sexual abuse offenses, but to
|l eave it as it was. He noted the revisor’'s bill could actually
incorporate that as the correct intent of the Legislature.

MS. FINLEY said to do that, the underlying statute of limtations
woul d have to be rewitten. She said she is reluctant to do that
because the sponsor of that floor amendnment showed no inclination
to do that and the bill had been through the House Judiciary
Committee.

SENATOR DONLEY asked who sponsored the floor amendnent.

M5. FINLEY answered Representative Berkowitz. She said she put
Section 2 in because she felt it was her duty to deal with the
i ssue but Section 2 could be renmoved fromthe bill

SENATOR DONLEY said he would prefer to take Section 2 out of the
bill.

CHAI RVAN TAYLOR said that taking it out of the bill wll |eave
the statute of limtations at three years. However, it could be
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argued that it could be two years because it is a gray area.

M5. FINLEY said she is not sure what a court would do. She
assunmed if the victimis not 16 or under, the court would have to
conclude that the statute of l|imtations is tw years for a
m sdenmeanor sexual assault because the issue is basically when
the clock starts running.

CHAI RVMAN TAYLOR asked if this is for civil purposes.

MS. FINLEY said it is. She said she would be perfectly happy to
renove Section 2 but hopes soneone will deal with the question
because it is problematic.

SENATOR DONLEY asked Ms. Finley to give him a copy of the
ori gi nal fl oor anmendnent and information describing the
i nconsi stency so that he could work on it.

M5. FI NLEY agr eed.

SENATOR DONLEY noved to delete Section 2 of CSHB 375(JUD) because
he does not support shortening the statute of limtations for
these sorts of crines.

CHAI RMAN TAYLOR announced that with no objection, the notion
carried. He then thanked Ms. Finley for her great work as she
does a high quality job that often goes unnoticed.

SENATOR DONLEY agreed and said Ms. Finley is one of the best
attorneys in the Division of Legal Services.

There being no further questions, SENATOR DONLEY noved SCS CSHB
275(JUD) fromcommttee with individual recomrendati ons.

CHAI RMAN TAYLOR announced that wth no objection, SCS CSHB
375(JUD) will nove to the next committee of referral as soon as
it is prepared.

#

#SB309
SB 309- ADVERSE POSSESSI ON

SENATOR THERRI AULT said he agreed to introduce SB 309 but it
pertains to an area of statute that he has not dealt with before.
He noted the conmittee discussion to this point has raised sone
interesting public policy calls. He said he is not an expert in
this area but others are here to testify on the |egislation.
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MR. RUSSELL DI CK, resource nmanager for the Seal aska Corporation,
introduced M. John Tillinghast, |egal counsel for Seal aska
Corporation and said they would address any technical/legal
issues with this bill

MR, DICK said that Sealaska is very supportive of SB 309, which
will restrict clains of adverse possession against private
property. Seal aska Corporation is the regional corporation under
the Al aska Native Clains Settlenment Act and the |argest private
property | andowner in Sout heast Al aska. Al aska Nati ve
Corporations are the largest private |andowners in Alaska in
general . Seal aska has tal ked with other regional corporations who
i ndi cated their support for SB 309 as well.

MR. DI CK explained that | ands conveyed to the Native corporations
serve tw fundanent al purposes: to settle Alaska Natives
aboriginal clains and to neet the social, cultural and economc
needs of Natives, hence these |lands are the foundation of Native
peopl e’ s exi stence. Congress inposed a prohibition of adverse
possession clains as long as these lands remained in an
undevel oped state. Sealaska felt that was probably good policy
when ANCSA was first created, but many did not recognize how
expansive these land bases would becone in the future. ANCSA
didn’t consider the degree of devel opnent on these |ands nor did
it consider the burden that it places on having to actively
police these large, renpote |andholdings. Sealaska alone has
290,000 acres of land throughout Southeast Alaska wth an
entitlement expected to reach upwards of 350,000 acres. The
burden of having to police those |ands doesn’'t serve any public
purpose and seens to Sealaska to be an economc waste. In
addition, Seal aska has a real estate department to purchase non-
ANCSA | ands. Those |l ands do not maintain the sanme prohibition of
adverse possession clainms so Sealaska nust deal with that as
wel | .

MR DICK said that Al aska has always seened to respect private
property rights, as there is so little private property in
Al aska: the doctrine of adverse possession seens inconsistent
with that recognition. The state has nmade itself inmune to
adverse possession clainms due to the expansive nature of its
| ands and the econom c burden associated with having to police
them Seal aska, as a private property owner, is asking for those
same protections.

CHAI RMAN TAYLOR asked if any state allows adverse possession of
state | and.
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MR, JON TILLINGHAST said to the best of his know edge, every
state prohibits its land from being taken by adverse possession,
as does the federal governnent.

CHAI RMAN TAYLOR commented, “And that is because every state has
either the Fifth Arendnent that the federal governnent has or has
an anmendnment identical to it that the state cannot take |and -
the king cannot take land fromits citizens w thout a paynent of
just conpensation. Right?”

MR. TILLI NGHAST sai d he understood the question to be whether any
state allows land to be taken from the king. They do not. He
t hought the policy justification for that is that the state and
federal governnent own |arge parcels of renote |and and it would
be too much of a burden on the public fist to require the
government to patrol its own | ands.

CHAI RVAN TAYLOR said it is also part of the Fifth Anendnent that
the king is not allowed to take by adverse possession either. The
king must take |and by em nent donmain and pay full, fair and true
value and use a fornmal process. He asked why the state should
afford the sanme privilege to a private | andowner

MR, TI LLI NGHAST r esponded:

Two answers. First, we are also firmbelievers in state
and private |and being treated equally and if you were
going to elevate the one over another, frankly ny
i deol ogy suggests that you elevate private |and over
public but we’'re not asking for that, we’'re just asking
for equal treatnent. M wunderstanding is that state
does take Jland from private people by adverse
possessi on.

CHAI RVAN TAYLOR said he just learned that the other day and he
does not believe the state or a city or borough should be able to
“take private |land by road grader.” He expl ai ned:

They’'re taking a ten-foot w de easenent and every year
when they grade the road they nove a little further out
in the guy’s yard. The next thing you know the street’s
25 feet w de. They never purchased it. They never
condemmed it and took it. They never paid a dinme for it
and here the city or the state is enforcing sonme right
of adverse possession through prescription, sone sort
of prescriptive right, because ‘well we’ve used it all
of these years so now it's ours.” | think that is
totally backwards and we should not tolerate it.
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MR, TILLINGHAST replied that during the earlier hearings on this
bill, the Alaska Departnent of Transportation and Public
Facilities (DOTPF) opposed it because it wanted to preserve its
right to take people’ s private property w thout paying for it.
Seal aska was shocked.

CHAI RVAN TAYLOR said he wanted that on the record because he was
given that information yesterday and he too was stunned. That is
a mpjor shift in real property law in this state and he is
t hi nki ng about drafting legislation to address the problem

MR, TILLI NGHAST renmarked that SB 309 will prevent anyone from
doing that. He said the only justification for the doctrine of
adverse possession in Alaska Suprene Court cases is the theory
that if you have an idle capitalist doing nothing with vacant
|l and, and an industrious worker is wlling to squat on it and
grow corn, it is good public policy to let the squatter take the
land. He said in his mnd, it is none of the state's business
what a private property owner does with his property. He said he
does not believe any other state has done what SB 309 proposes to
do but Al aska has always been proud that it does not do things
the same way as ot her states.

MR,  TILLINGHAST asserted that ANCSA corporations have enornous
hol dings in renote places and the cost of policing those |ands to
make sure that squatters are not living on themis huge. It m ght
be a cost worth bearing if it served a valid public purpose but
it does not. Squatters should not be rewarded by the state for
living on private land. He said if the state wants to send a
clear signal that it respects private property rights, it should
enact SB 309.

CHAI RVAN TAYLOR recounted a case he had that went to the Suprene
Court but was dismssed. He represented a couple that owned a
smal | house in Wangell for over 50 years. The couple had | oaned
noney to their nephew to buy an adjoining piece of property. The
state cane al ong and wi dened Evergreen Ave., which they |ived on.
The state did a survey for right-of-way purposes and found the
lines for all of the lots on the street to be incorrect. The
nephew s lot was a pie shaped piece that took in the couple’s
si dewal k, garden and a corner of their house. The nei ghbors had a
new survey done of the whol e nei ghborhood and “each guy handed
the other guy a quit claim deed” so that they owned their
original pieces of property, except the nephew

TAPE 02-21, SIDE B
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CHAI RVAN TAYLOR t hen expl ai ned the nephew i nsisted the coupl e pay
him for the corner of their property at close to the amount the
couple had loaned him |If SB 309 had been enacted, the couple
would have to pay to the nephew, from the day they took
possession, full market value at the current appraisal plus
interest plus the cost of an appraisal. In addition, the couple
woul d have to pay in a short tinme frame otherw se ownershi p woul d
revert to the nephew. Chairman Taylor said he was able to find
U. S. Forest Service aerial photographs of the land in 1954 and,
coupled with reliable testinony, was able to establish by adverse
possession that the couple had occupied the area of the lot with
t he garden.

MR. TILLI NGHAST said Chairman Taylor interpreted the |egislation
correctly and drew a distinction that the bill itself draws.
Section 1 is the “anti-squatter act,” which is ained at the bad-
faith guy who puts up a shack on land with no legitimte claimor
title. Section 2 involves those situations in which both sides
are proceeding with sone good faith, or certainly the adverse
possessor is. The possessor has sonme claimof title but sonething
went wrong, such as an erroneous survey. The bill proposes to
keep the doctrine of adverse possession in those instances
because that’'s where the doctrine does have a legitimte current
use. He suggested in a situation where the adverse possessor is
making a claim under claim of title in which the couple had a
deed but the survey was wong, the allocation of rents and
paynments ought to be discretionary with the court. He noted in
the case Chairman Taylor described, it would be unfair to nake
t he coupl e pay.

CHAI RMAN TAYLOR comented that nost folks in Wangell |eased
before the 1970s and everything was done on contract of sale,
whi ch was not recorded. He noted that the couple he represented
woul d not have been able to conply with sonme of the provisions of
Section 2(a)(l1l), in which the possessor would need “(C an
i nstrunment under which the possessor clained title was recorded
at the time the possessor’s claimof title began;”.

MR, TILLINGHAST said the intent of SB 309 is to nake nmjor
changes to the squatter provision in Section 1. It was not
Seal aska’s intent to unduly conplicate or change the situations
Chairman Taylor is talking about. He said it nmay well be that
sone of the itenms in Sections 2 and 3 should be renoved and that
it is healthy to take a critical |ook at the details of Sections
2 and 3 because that has not happened yet. To this point, the
debate has been about Section 1 with the state arguing that it
still wants to take people’ s Iand for hi ghways.

SENATE JUD COW TTEE -14- April 24, 2002



CHAI RVAN TAYLOR said he is wlling to work with M. Tillinghast
on Sections 2 and 3. He noted he has sone synpathy for a vast
| andowner who nust patrol for squatters, but Congress has already
gi ven protection on undevel oped | and. He said he owns undevel oped
renote acreage and gets to that property once every year to nake
sure no one has put a cabin on it. He believes that is part of
the responsibilities of a diligent |landowner. He said he is not
ready to rewite the property |laws on adverse possession yet but
he is wlling to look at the other provision. Chairman Tayl or
noted that he has hired Mke Wight, an attorney, as comittee
staff wuntil the end of the session so M. Wight wll be
avai l able to provide additional effort in this regard.

SENATOR THERRI AULT comented that his wife had a pro bono case
that was simlar to the one Chairman Taylor related so he is
aware that there are instances in which the adverse possession
doctrine has proved useful.

CHAI RVAN TAYLOR asked Jim Cantor to testify.

MR JIM CANTOR, Assistant Attorney General, Departnent of Law,
Transportation Section, infornmed nenbers he was testifying on
behal f of the Departnent of Transportation and Public Facilities
( DOTPF) .

CHAI RMAN TAYLOR noted, for the record, that he discussed this
| egi slation for an hour the previous day with Assistant Attorney
General Bill Cumm ngs.

MR. CANTOR infornmed nenbers that DOTPF opposes SB 309 as it
raises two areas of concern. The first is wth accomobdation
bet ween nei ghbors, which is nore of a problemin rural areas. For
exanpl e, a mai ntenance crew nay show up to deal wth a drai nage
probl em and work with the |landowner to cone up with a solution

The solution may inadvertently or intentionally involve a pipe
that crosses into another piece of property. Sonetines the
adj oi ni ng | andowner has given explicit or tacit approval that is
not recorded. Tinme then passes, the adjoining | andowner has noved
on and the new |andowner |ooks at SB 309 and sees a way to
coll ect nobney on what was actually done perm ssively. He noted
there have been many situations where crews in the field work
with |andowners and things are done permssively. The current
statute of limtations is 10 years, which would be changed by SB
309, so that a cause of action could exist 30 years later, after
all nmenory of the arrangenent is gone. He noted this situation
primarily arises wth drainage issues and driveway |inkage
i ssues.
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In regard to Chairman Tayl or’s comrent about the novenent of road
ri ght-of-ways, MR CANTOR pointed out that gravel roads tend to
drift as they are nmintained. DOTPF now has a programthat |oca
governments have pushed to put asphalt on gravel roads and those
roads are eventually turned over to the |ocal governnents. He
said the initial objection to that program was that all roads
woul d have to be surveyed. The comunities’ response was that
they knew the roads were there so they encouraged the state to
put the asphalt on them Essentially the comunities did that
knowi ng adverse possession clains could be nmade on the areas
where the road had drifted.

MR. CANTOR noted that SB 309 has no statute of limtations. He
recounted that when he was in |aw school, he bought a house in
Upstate New York. Before he signed the papers, the |lawers told
himthe title had a flaw, that being that a group of investors
bought a large part of the parcel during the Gvil War. They
di sappeared and no heirs cane forward. They assuned the matter
was cleared up by adverse possession by the 1870s. He signed the
papers but, under SB 309, he would have had to worry about record
interests back to the Gvil War. Those interests could have been
resurrected. He suggested, on behalf of DOTPF, changing the
statute of limtations to 15 years to give property owners a
little nore certainty as to who owns the | and.

CHAI RVAN TAYLOR asked M. Cantor to forward to his office the
| egal theories and precedent cases upon which the state bases its
argunents that it, through inverse condemation, takes |and over
time because a road grader drifts to the outside corner of a road
each tinme it is graded so that after 15 years the state owns the
property that a private property owner is paying taxes on. He
said M. Cummi ngs said sone of the judges in this state allow the
state to acquire private property in that way.

MR. CANTOR said he was not versed in the nanes of those cases but
would ook into them and that the theory used in those cases is
the statute of limtations on i nverse condemmati on.

CHAI RMAN TAYLOR said he is aware that is a positive way for the
state to acquire land at no cost but he does not feel it is
appropri ate.

MR, TILLINGHAST said he realizes SB 309 has raised conplex
i ssues, particularly Sections 2 and 3. He asked Chairman Tayl or
if the commttee would be confortable allow ng Section 1 to nove
out of commttee so that at |east the private |andowners of the
state can stop spendi ng noney chasing after squatters.
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CHAI RVAN TAYLOR repli ed:

| m concerned about sone of the ways in which the state
itself is using that. W do have properties we have
sol d under the state sales. W have now retaken sone of
those. There’'s adverse possession clains within those

too. | just have a general concern about that entire
body of law at this point, Jon, and I'd |ike to instead
hold the bill, work with you, and work with the state

to see if we can conme up wth some additional
alternatives. A whole batch of this Wst was settled by
squatters, nost of Oklahoma — they call their football
team the *“Sooners” because they got there sooner than
they were supposed to and they squatted on that |and.
W used to allow squatters in this state — we called
t hem honesteaders. Go out and squat on any piece of
| and you can and nmake a house out of it, nake a cabin,
clear a little bit of land — if you live there, we’ll
give you 160 acres. That’'s what the federal governnent
did so | think there’s a whole body of |aw and reasons
why we have sonething |like the adverse possession | aws

and | really want to think about this one a little
further before we go forward with it. Thank you very
much Jon, | appreciate it.

SENATOR THERRI AULT said that now that he understands the probl ens
associated with Sections 2 and 3, he would be agreeable to
droppi ng those sections, if that is the Chair’s desire. He said
knowi ng that Chairman Taylor is a strong proponent of putting
| arge anmpunts of renpbte land in private ownership, he hopes
Chai rman Tayl or can see the benefit of Section 1.

CHAI RVAN TAYLOR said he intends to work on Section 1. He then
noted SB 159 was also on today’s calendar but Senator Donley
asked that it not be taken up at this time. He then adjourned the
nmeeting at 2:56 p. m

#
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